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PREFACE  TO  THE  FIRST  EDITION. 


The  following  pages  have  been  prepared  with  a  view  to 
present  in  a  shape  for  practical  use,  the  general  rules  which 
must  govern  the  action  of  aU  authorities  acting  in  matters 
of  taxation.  Had  a  similar  task  been  previously  undertaken, 
the  writer  would  gladly  have  been  spared  the  labor ;  but 
Mr.  BlackweU's  Treatise  on  Tax  Titles  covers  the  ground 
only  in  part,  and  Judge  Dillon,  though  he  has  done  valua- 
ble service  in  the  same  Wrection,  ^lias  not,  in  his  work  on 
Municipal  Corporations,  deemed  it  advisable  to  go  beyond 
what  seemed  necessary  to  a  legitimate  and  perspicuous  pres- 
entation of  that  subject.  Other  writers  have  had  occasion 
to  discuss  only  particular  topics  in  the  law  of  taxation,  leav- 
ing a  comprehensive  examination  of  the  general  subject  to 
be  still  entered  upon. 

The  decisions  in  this  country  on  the  subject  of  taxation 
have  become  so  numerous,  that  it  would  be  impossible  to 
give  abstracts  of  them  all,  within  any  reasonable  compass. 
The  author  has  thought  it  preferable,  instead  of  attempt- 
ing a  digest  of  them,  to  group  the  references  about  the  con- 
troUing  principles.  The  tax  systems  of  the  several  states  are 
so  dissimilar,  that  a  mere  digest  of  the  cases  is  exceedingly 
liable  to  mislead,  by  giving,  as  a  general  rule  of  law,  what 
is  only  a  conclusion  from  a  local  law  or  custom.  There  are, 
or  should  be,  general  principles  underlying  all  the  cases;  and 
an  understanding  of  these  will  enable  one  to  make  use  of 
decisions  under  the  various  tax  systems  without  confusion. 

The  subject  of  taxation  seems  to  invite  some  consideration 
of  questions  of  political  economy ;  but  these  have  been  passed 
by  after  bare  mention,  as  not  being  necessarily  involved  in  a 
discussion  of  the  legal  points.     They  present  considerations 
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LAW  OF  TAXATION. 


CHAPTEE  I. 

TAXES,  THEIE  NATURE  AND  KINDS. 

Definition.  Taxes  are  the  enforced  proportional  contribu- 
tions from  persons  and  property,  levied  by  the  state  by  virtue 
of  its  sovereignty  for  the  support  of  government,  and  for  all 
public  needs.'  The  state  demands  and  receives  them  from  the 
subjects  of  taxation  within  its  jurisdiction,  that  it  may  be  en- 
abled to  carry  into  effect  its  mandates  and  perform  its  manifold 
functions,^  and  the  citizen  pays  from  his  property  the  portion 
demanded,  in  order  that,  by  means  thereof,  he  may  be  secured 
in  the  enjoyment  of  the  benefits  of  organized  society.'    The 

1  Opinions  of  Justices,  58  Mo.,  591;  People  v.  Lothrop,  3  Col.,  428;  Dal- 
rymple  v.  Milwaukee,  53  Wis.,  178,  184. 

^Opinions  of  Justices,  58  Me.,  591 ;  Davison  v.  Ramsay  County,  18  Minn., 
483.  "  Tax  legislation  means  the  making  of  laws  that  are  to  furnish  the 
measure  of  every  man's  duty  in  support  of  the  public  burdens,  and  the 
means  of  enforcing  it."  Philadelphia  Associa,tion,  etc.,  v.  Wood,  39  Pa.  St., 
73,  82,  per  Lowrie,  Ch.  J. 

3  Montesq.  Spirit  of  the  Laws,  b,  13,  ch.  1.  "  What  are  taxes  but  the  reve- 
nue collected  from  the  people  for  objects  in  which  they  are  interested ;  the 
contributions  of  the  people  for  things  iiseful  and  conducive  to  their  welfare.'' 
Agnew,  J.,  in  HUbish  v.  Catherman,  64  Pa.  St.,  154,  159.  BlackweU,  in  his 
Treatise  on  Tax  Titles,  p.  1,  defines  taxes  as  "  burdens  or  charges  imposed  by 
the  legislative  power  of  a  state  upon  persons  or  property,  to  raise  money  for 
public  purposes."  Substantially  the  same  definition  is  given  by  Field,  Ch. 
J.,  in  Perry  v.  Washburn,  30  Cal.,  318,  350.  And  see  Hanson  v.  Vernon,  37 
Iowa,  38,  47,  per  Dillon,  J. ;  Matter  of  Mayor,  etc.,  of  New  York,  11  Johns., 
77,  80;  Mitchell  v.  WiUiams,  27  Ind.,  63;  Loan  Association  v.  Topeka,  20 
Wall.,  655,  664,  per  Miller,  J. ;  Pliiladelpliia  Association,  etc.,  v.  Wood,  39 
Pa.  St.,  73,  82;  Glasgow  v.  Eowse,  43  Mo.,  479,  489,  per  Wagiier,  J.;  Ex- 
change Bank  of  Columbus  v.  Hines,  3  Ohio  St.,  1,  10;  Judd  v.  Driver,  1 
Kan.,  455,  463.  In  People  v.  McCreery,  34  Cal.,  433,  456,  it  is  said  a  tax  is 
"  a  charge  levied  by  the  sovereign  power  upon,  its  subjects.  It  is  not  a 
charge  upon  its  own  property,  nor  upon  property  over  which  it  has  no  do- 
1 
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justification  of  the  demand  is  therefore  found  in  the  reciprocal 
duties  of  protection  and  support  between  the  state  and  those 
Avho  are  subject  to  its  authority,  and  the  exclusive  sovereignty 
and  jurisdiction  of  the  state  over  aU  persons  and  property 
within  its  limits  for  governmental  purposes.  The  person  upon 
whom  the  demand  is  made,  or  whose  property  is  taken,  owes 
to  the  state  a  duty  to  do  what  shall  be  his  just  proportion 
towards  the  support  of  government,  and  the  state  is  supposed 
to  make  adequate  and  fuU  compensation,  in  the  protection 
which  it  gives  to  his  life,  liberty  and  property,  and  in  the  in- 
crease to  the  value  of  his  possessions,  by  the  use  to  which  the 
money  contributed  is  applied.' 

Taxes  are  supposed  to  be  regular  and  orderly,^  and  they 
are  commonly  required  to  be  paid  at  regular  periods.  In 
English  la  AY  they  have  sometimes  been  demanded  under  the 
name  of  subsidy;  this  being  a  special  tax,  levied  for  some  ex- 
ceptional occasion  or  need.  The  term  is  scarcely  known  in 
American  law.  Taxes  differ  from  the  forced  contributions, 
loans  and  benevolences  of  arbitrary  and  tyrannical  periods,  in 
that  they  are  levied  by  authority  of  law,  and  by  some  rule  of 
proportion  which  is  intended  to  insure  uniformity  of  contribu- 
tion, and  a  just  apportionment  of  the  burdens  of  government. 
In  an  exercise  of  the  power  to  tax,  the  purpose  ahvays  is,  that 
a  common  burden  shall  be  sustained  by  common  contributions, 
regulated  by  some  fixed  general  rule,  and  apportioned  by  the 
law  according  to  some  uniform  ratio  of  equality.'     The  power  is 

minion."  And  see  State  v.  Express  Co.,  60  N.  H.,  219,  where  the  -whole 
subject  is  largely  discussed  and  many  authorities  referred  to.  Also,  Taylor 
V.  Chandler,  9  Heisk.,  349. 

'People  V.  Brooklyn,  4  N.  Y.,  419,  422;  McKeen  v.  Delaware  Division 
Canal  Company,  49  Pa.  St.,  519. 

2  Tyson  v.  School  Dii-ectors,  51  Pa.  St.,  9.  Tribute  is  often  used  as 
synonymous  with  tax,  but  the  more  ordinary  meaning  is,  an  exaction  de- 
manded by  a  conqueror,  or  by  some  external  authority  whose  power  is  too 
great  to  be  resisted;  an  exaction  from  "strangers"  rather  than  from  the 
"children."  Matthew  17:  26.  Lawless  and  arbitrary  exactions  are  some- 
times called  tribute  when  made  by  the  constituted  government ;  as  in  the 
remonstrances  of  the  Spanish  Cortes  to  their  sovereign  against  such  demands. 
Hallam's  Middle  Ages,  ch.  IV. 

3  Sutton's  Heirs  v.  Louisville,  5  Dana,  28,  31 ;  Knowlton  v.  Supervisors  of 
Rock  Co.,  9  Wis.,  410,  421 ;  Woodbridge  v.  Detroit,  8  Mich.,  274,  301 ;  Grim  v. 
School  District,  57  Pa.  St.,  433. 
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not  therefore  arbitrary,  but  rests  upon  fixed  principles  of  jus- 
tice, which  have  for  their  object  the  protection  of  the  tax  payer 
against  exceptional  and  invidious  exactions,^  and  it  is  to  have 
effect  through  established  rules  operating  impartially.  The 
apparent  equity  of  any  particular  exaction  cannot  support  it 
as  a  tax  unless  it  is  made  in  accordance  with  law ;  ^  nor,  on  the 
other  hand,  can  the  seeming  injustice  of  a  levy  actually  author- 
ized by  law  defeat  it,  provided  it  is  made  under  such  general 
rules  as  the  wisdom  of  the  legislature  has  determined  are  need-, 
f ul  and  proper  for  the  general  good.'  The  impossibility  that 
government  should  be  administered  even  by  the  most  conscien- 
tious rulers  without  unjust  consequences  in  particular  cases  is 
universally  recognized ;  and  the  state  is  therefore  considered 
to  have  performed  its  full  duty  when  it  has  devised  and  estab- 
lished such  general  rules  and  regulations  as  seem  calculated  to 
reduce  such  consequences  to  a  minimum. 

Particular  names  are  applied  to  some  kinds  of  taxes  whereby 
they  are  commonly  known  and  distinguished  from  aU  others ; 
but  in  nearly  every  case  the  term  is  not  used  with  much  pre- 
cision, and  its  use  may  therefore  be  liable  to  cause  confusion. 
Thus  the  word  duty  is  sometimes  used  in  a  general  sense  as 
synonymous  with  tax;  but  in  common  use  it  means  an  indi- 
rect tax,  imposed  on  the  importation,  exportation  or  consump- 
tion of  goods.     The  term  impost,  also,  in  its  general  sense, 

1  "  Whenever  the  property  of  a  citizen  shall  be  taken  from  Mm  by  the 
sovereign  will,  and  appropriated,  without  his  consent,  to  the  benefit  of  the 
public,  the  exaction  should  not  be  considered  as  a  tax  unless  similar  contri- 
butions be  made  by  that  public  itself,  or  shall  be  exacted  rather  by  the  same 
public  wUl  from  such  constituent  members  of  the  same  community  gener- 
ally as  own  the  same  kind  of  property."  Rohertson,  Ch.  J.,  in  Lexington 
V.  McQuUlan's  Heirs,  9  Dana,  513,  517. 

2  However  equitable  it  may  be,  a  tax  is  void  unless  legally  assessed.  Joy- 
ner  v.  School  District,  3  Oush.,  567,  572.  As  when  it  is  demanded  contrary 
to  agreement  with  the  state,  but  to  pay  debts  for  which  the  state  is  Uable 
for  the  party  taxed.  Northern  Missouri  E.  E.  Co.  v.  Maguire,  20  Wall.,  46. 
See  Hamilton  v.  Amsden,  88  Ind.,  304. 

'  It  is  no  objection  to  a  tax  that  the  party  required  to  pay  it  derives  no 
benefit  from  the  particular  burden:  e.  g.,  a,  tax  for  school  purposes  levied 
upon  a  manufacturing  corporation.  But  in  truth  benefits  always  flow  from 
the  appropriation  of  pubhc  moneys  to  such  purposes,  which  corporations 
in  common  with  natural  persons  receive  in  the  additional  security  to 
their  property  and  profits.  See  Amesbury  Nail  Factory  Co.  v.  Weed, 
17  Mass.,  52. 
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signifies  any  tax,  tribute  or  duty;  but  it  is  seldom  applied  to 
any  but  the  indirect  taxes.  Customs  duties,  as  the  term  is  com- 
monly used,  are  the  duties  levied  upon  imports  and  exports, 
while  excise  duties  are  inland  imposts  levied  upon  articles  of 
manufacture  and  sale,  upon  licenses  to  pursue  certain  trades  or 
deal  in  certain  commodities,  upon  special  privileges,  etc' 

The  term  toll,  in  its  apphcation  to  the  law  of  taxation,  is 
nearly  obsolete.  It  was  formerly  applied  to  duties  on  imports 
and  exports,  but  tolls,  as  now  understood,  are  confined  almost 
exclusively  to  charges  for  permission  to  pass  over  a  bridge, 
road  or  ferry  owned  by  the  party  imposing  them.^ 

The  taxing  power  an  incident  to  sovereignty.  The  power 
of  taxation  is  an  incident  of  sovereignty,  and  is  possessed  by  the 
government  without  being  expressly  conferred  by  the  people.' 
It  is  a  legislative  power;  and  when  the  people,  by  their  consti- 
tutions, create  a  department  of  government  upon  Avhich  they 
confer  the  power  to  make  laws,  the  power  of  taxation  is  con- 
ferred as  part  of  the  more  general  power.^  Even  a  wrongful 
government,  if  it  be  for  the  time  being  a  government  de  facto, 
maintaining  its  authority  and  enforcing  obedience  to  its  laws, 
may  exercise  the  power  of  taxation,  and  the  power,  so  far  as 
it  has  been  completely  enforced,  must  be  recognized  as  law- 

'  An  excise  is  a  fixed,  absolute  and  direct  cliarge  laid  on  merchandise, 
products  or  comiaodities,  without  any  regard  to  the  amount  of  property  be- 
longiug  to  those  on  whom  it  may  fall,  or  to  any  supposed  relation  between 
money  expended  for  a  public  object,  and  a  special  benefit  occasioned  to 
those  by  whom  the  charge  is  to  be  paid.  Oliver  v.  Washington  MiUs,  11 
Allen,  268,  374-5. 

2 See  State  v.  Haight,  30  N.  J.,  447,  448.  This  case  holds  that  railroad 
fares  are  not  tolls.  See,  also,  Manistee  Eiv.  Imp.  Co.  v.  Sands,  53  Mich.,  593. 
Water  rates  paid  by  consumers  to  the  city  are  not  taxes.  Jones  v.  Board 
of  Water  Commissioners,  34  Mich.,  273.  The  same  might  be  said  of  the 
charges  for  gas  when  the  city  supplies  it. 

3  Union  Tel,  Co.  v.  Mayer,  28  Ohio  St.,  521,  533. 

^  North  Missouri  R.  R.  Co.  v.  Maguire,  20  WaU.,  46,  60;  Merriwetheru 
Garrett,  102  TJ.  S.,  472;  Extension  of  Hancock  Street,  18  Pa.  St.,  26,  30; 
Bank  of  Pennsylvania  v.  Commonwealth,  19  Pa.  St.,  144  "  By  all  the  well 
settled  and  acknowledged  principles  relating  to  the  power  of  sovereign 
states,  they  have  the  power  to  tax  all  persons  or  property  within  their  juris- 
diction." Poland,  J.,  in  Catlin  v.  HuU,  21  Vt.,  152,  161.  And  see  Blue 
Jacket  V.  Johnson  County,  3  B^n.,  299;  Hagar  v.  Supervisors  of  Yolo,  47 
Cal,  222;  Coite  v.  Society  for  Savings,  32  Conn.,  173. 
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fuL'  But  the  OTertliro^  of  the  de  facto  government  defeats 
the  power;  and  the  rightful  government  will  not  thereafter  aid 
in  enforcing  the  uncollected  levies.- 

Every  thing  to  which  the  legislative  power  extends  may  be 
the  subject  of  taxation,  whether  it  be  person  or  property,  or 
possession,  franchise  or  privilege,  or  occupation  or  right. 
Nothing  but  express  constitutional  limitation  upon  legislative 
authority  can  exclude  anything  to  which  the  authority  extends 
from  the  grasp  of  the  taxing  power,  if  the  legislature  in  its 
discretion  shall  at  any  time  select  it  for  revenue  purposes.^ 
And  not  only  is  the  power  unlimited  in  its  reach  as  to  subjects, 
but  in  its  very  nature  it  acknowledges  no  limits,  and  may  be 
carried  to  any  extent  which  the  government  may  find  expedi- 
ent. It  may  therefore  be  employed  again  and  again  upon  the 
same  subjects,  even  to  the  extent  of  exhaustion  and  destruc- 
tion, and  may  thus  become  in  its  exercise  a  power  to  destroy.* 
If  the  power  be  threatened  with  abuse,  security  must  be  found 
in  the  responsibility  of  the  legislature  which  imposes  the  tax 
to  the  constituency  who  are  to  pay  it.     The  judiciary  can 


1 0'Bryne  v.  Savannali,  41  Ga.,  331.  See  Dickerson  v.  Acosta,  15  Fla.,  614, 
as  to  taxation  in  the  period  of  Eeconstniction. 

2  0'Bryne  v.  Savamiat,  41  Ga.,  331.  In  Jacks  r.  ChafiEere,  84  Ark.,  534,  it 
"was  decided  that  whEe  a  state  would  have  a  right  to  enforce  the  collection 
of  taxes  levied  by  the  territorial  gOTemment  which  it  had  superseded,  yet 
express  legislation  would  be  requisite  to  authorize  it.  It  has  been  customary, 
however,  in  the  constitutions  of  new  states,  to  insert  some  provision  which 
will  save  all  rights  which  have  previously  accrued. 

'  Youngblood  v.  Sexton,  32  Mich.,  406;  Commonwealth  v.  Moore,  25  Grat., 
951.    See  Porter  r.  Rockford,  etc.,  R.  Co.,  76  lU.,  561. 

iJIarshaU,  Ch.  J.,  in  :McCuUoch  v.  Maryland,  4  Wheat.,  316,  428,  429; 
Weston  V.  Charleston,  2  Pet.,  449;  Providence  Bank  v.  Billings,  4  Pet.,  514, 
563;  Charles  Biver  Bridge  v.  Warren  Bridge,  11  Pet.,  420;  jSfathani;.  Iiouisi- 
ana,  8  How.,  73;  Veazie  Bank  v.  Ferino.  b  Wall.,  533;  HoweU  v.  State,  3 
Gill,  14;  Atkins  i:  Hinman,  7  HI.,  437,  449;  Cheanej  v.  Hooser,  9  B.  Monr., 
330,  339;  Perkins  v.  :Milford,  50  Me.,  315;  People  v.  Brooklyn,  4N.  Y.,  419; 
TaUman  v.  Butler  County,  12  la.,  531;  Bavenport  v.  Eailroad  Co.,  16  la,, 
348;  State  v.  BeU,  1  Phil.,  X.  C,  76,  85;  PuHen  v.  Commissioners  of  Wake 
County,  66  X.  C,  361;  Bridge  Proprietors  v.  State,  21  X.  J.,  384,  386;  S.  C. 
on  appeal,  23  X.  J.,  593;  People  v.  Lawrence,  41  X".  Y.,  137,  141 ;  Matter  of 
Van  Antwerp,  56  X.  Y.,  261;  People  v.  Coleman,  4  Cal.,  46;  Taylor  v. 
Palmer,  31  Cal.,  240;  State  v.  Commercial  Bank,  7  Ohio,  125;  Haima  v. 
AUen  Cotmty,  8  Blackf.,  353. 
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afford  no  redress  against  oppressive  taxation,  so  long  as  the 
legislature,  in  imposing  it,  shall  keep  within  the  limits  of  legis- 
lative authority  and  violate  no  express  provision  of  the  consti- 
tution.' The  necessity  for  imposing  it  addi'esses  itself  to  the 
legislative  discretion,  and  it  is  or  may  be  an  urgent  necessity 
which  Avill  admit  of  no  property  or  other  conilicting  right  in 
the  citizen  while  it  remains  unsatisfied.^ 

Classification  of  taxes.     Taxes  are  said  to  be 

Direct,  under  which  designation  would  be  included  those 

which  are  assessed  upon  the  property,  person,  business,  income, 

etc.,  of  those  "who  are  to  pay  them ;  and 

Indirect,  or  those  which  are  levied  on  commodities  before 

they  reach  the  consumer,  and  are  paid  by  those  upon  whom 

1 ' '  The  judicial  cannot  prescribe  to  the  legislative  depai-tmcBt  of  the  govern- 
ment limitations  upon  the  exercise  of  its  acknowledged  powers.  The  power 
to  tax  may  be  exercised  oppressively  upon  persons,  but  the  responsibility  of 
the  legislature  is  not  to  the  courts  but  to  the  people  by  whom  its  members 
are  eletted.  So,  if  a  particular  tax  bear  heavily  upon  a  corporation  or  class 
of  corporations,  it  cannot,  for  that  reason  only,  be  declared  contrary  to  the 
constitution."  Veazie  Bank  v.  Fenno,  8  Wall.,  533,  548,  per  Chase,  Ch.  J. 
See  CarroU  v.  Perry,  4  McLean,  25;  Weston  v.  Charleston,  2  Pet.,  449,  4G6; 
L.ane  County  v.  Oregon,  7  Wall.,  71,  77;  Berney  v.  Tax  Collector,  2  Bail. 
(S.  C),  054;  Coite  v.  Society  for  Savings,  32  Conn.,  173;  Kirby  u  Shaw,  19 
Pa.  St.,  353;  Pittsburgh,  etc.,  Raih-oad  Co.  v.  Commonwealth,  66  Pa.  St., 
73;  Hanna  v.  Allen  County,  8  Blackf.,  353;  State  v.  Newark,  26  N.  J.,  519; 
TaUmau  v.  Butler  County,  12  la.,  531;  State  v.  Stephens,  4"  Tex.,  137,  139; 
Gibson  v.  Mason,  5  Nov.,  283,  306;  Young  v.  HaU,  9  Nev.,  212,  334;  Turner 
V.  Althaus,  6  Neb.,  54;  Williams  tJ.  Cammack,  27  Miss.,  209,  219.  There  is  no 
limitation  upon  the  power  of  the  state  to  tax,  unless  it  be  found  in  the  con- 
stitution itself ;  but  when  there  found,  it  must  be  strictly  observed.  Under 
a  power  to  tax  for  the  payment  of  the  state  debt,  taxes  cannot  be  le-fried  for 
interest  on  state  bonds  which  remain  unsold  in  the  hands  of  state  officers. 
Cheney  iJ.  Jones,  14  Fla.,  587. 

2Pai-ham  i\  Justices  of  Decatur,  9  Ga.,  341,  352;  Athens  v.  Long,  54  Ga., 
330.  Where  the  property,  whose  value  consists  in  its  being  used  for  a  sum- 
mer resort,  has  greatly  depreciated  in  value  on  account  of  pubUc  events,  e. 
g.,  the  existence  of  a  rebellion  against  the  government,  the  fact  constitutes 
no  ground  for  an  apphcation  to  a  court  of  equity  to  restrain  or  abate  the 
taxes  assessed  upon  it.  It  presents  considerations  which  might  appropri- 
ately be  addressed  to  the  legislative  department,  but  not  to  the  judicial. 
White  Sulphur  Springs  Co.  v.  Eobinson,  3  W.  Va.,  542.  A  purchaser  of 
lands  at  a  forced  sale,  even  when  made  by  the  state,  takes  the  land  subject 
to  all  lawful  taxes.     Stanton  v.  Harris,  9  Heisk.,  579. 
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they  ultimately  fall,  not  as  taxes,  but  as  part  of  the  market 
price  of  the  commodity.  Under  the  second  head  may  be 
classed  the  duties  upon  imports,  and  the  excise  and  stamp 
duties  levied  upon  manufactures.'  The  individual  states  have 
always  derived  their  principal  revenue  from  direct  taxes,  and 
the  federal  government  from  those  which  are  indirect,^  but  this 
has  been  matter  of  selection  and  policy  merely ;  there  being  no 
doubt  that  each  government  has  power  to  levy  taxes  of  both 
descriptions. 

For  the  purposes  of  the  general  government  congress  has 
general  power  to  lay  and  collect  taxes,  subject  only  to  the 


iWayland's  Pol.  Econ.,  b.  4,  ch.  3,  §  1.  See,  also,  1  Kent's  Com.,  254; 
Story  on  Const.,  §§  950-957;  1  Montesq.  Spirit  of  the  Laws,  b.  13,  ch.  7; 
Tucker's  Pol.  Econ.,  ch.  14;  Rogers'  Pol.  Econ.,  ch.  22. 

2  One  chief  reason  for  resorting  to  indirect  taxes  is  that  this  method 
enables  the  government,  in  the  language  of  Turgot,  "to  pluck  the  goose 
without  making  it  cry  out,"  since  those  who  pay  do  not  perceive,  or  at  least 
do  not  reflect,  that  a  part  of  what  they  pay  as  price  is  really  paid  as  a  tax. 
Montesqueiu  says:  "  There  are  two  states  in  Europe  where  the  imposts  are 
very  heavy  upon  liquors ;  in  one  the  brewer  alone  pays  the  duty,  in  the  other 
it  is  levied  indiscriminately  upon  all  the  consumers ;  in  the  first,  nobody 
feels  the  rigor  of  the  impost,  in  the  second,  it  is  looked  upon  as  a  grievance. 
In  the  former,  the  subject  is  sensible  only  of  the  liberty  he  has  of  not  pay- 
ing, in  the  latter,  he  feels  only  the  necessity  that  compels  him  to  pay." 
Spirit  of  the  Laws,  b.  13,  ch.  7.  The  merchants  and  others  who  were  the 
customers  of  Jewish  money  lenders  in  lawless  times  are  supposed  to  have 
delighted  in  the  plunder  of  the  usurers,  though  they  themselves  were  com- 
pelled to  make  it  good  in  the  additional  interest  demanded  of  them  to  com- 
pensate for  the  risks  to  wluch  the  lenders  were  exposed.  Hallam's  Middle 
Ages,  ch.  8,  pt.  3.  Unreasonable  exactions  imposed  by  the  state  upon  any 
class  who  supply  to  the  people  any  customary  convenience  or  article  of 
necessity  are  impolitic  and  unwise  for  the  same  reason ;  the  exaction  adds  to 
the  cost  of  what  is  supplied,  and  the  cost  in  the  end  is  borne,  not  by  the 
class  nominally  subjected  to  it,  but  by  the  people. 

Indirect  taxation  may  be  as  just  as  any  other,  provided  it  is  justly  laid. 
To  make  it  just,  it  must  reach  everything  of  the  class  on  which  it  is  levied. 
If  it  reaches  a  part  only,  it  must  generally  be  unjust,  because,  while  increas- 
ing the  price  of  that  portion  wliioh  is  taxed,  it  enables  the  producers  of  or 
dealers  in  that  portion  which  is  not  taxed  to  demand  a  similar  price,  and 
thus  operates  as  a  bounty  to  one  class  of  the  community  at  the  expense  of 
other  classes.  This  is  a  perpetual  difficulty  attending  the  imposition  of 
duties  on  imports,  when  the  laws  are  not  strictly  enforced ;  the  smuggler 
either  undersells  the  honest  dealer,  or,  if  he  sells  at  the  same  price,  adds  the 
amount  of  the  duties  to  his  own  profits,  and  to  that  extent  has  an  advantage 
in  the  market. 
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limitations  imposed  by  the  federal  constitution.'  It  is  provided 
'  by  that  instrument  that  direct  taxes,  when  laid  by  the  federal 
government,  shall  be  apportioned  among  the  several  states 
according  to  representative  population.^  Question  has  several 
times  been  made  as  to  the  meaning  of  the  term  direct  taxes  as 
thus  employed.  It  was  held  in  an  early  case  that  a  tax  on 
carriages  by  number  was  not  a  direct  tax  in  the  sense  of  the 
constitution,  and  it  was  strongly  intimated  in  the  same  case 
that  only  capitation  taxes  and  taxes  on  land  should  be  deemed 
within  the  provision.'  More  recently  it  has  been  decided  that 
a  tax  on  income  is  not  a  direct  tax.^  Neither  is  a  tax  of  a 
specified  per  cent,  upon  the  circulation  of  banks.^^  K"or  a  tax 
upon  succession  to  realty  on  the  death  of  the  owner."  And 
the  intimation  of  the  earliest  case  is  very  distinctly  affirmed  in 
one  recently  decided  where  a  tax  on  land  was  in  question.' 

Maxims  of  policy.  Writers  on  poUtical  economy  lay  down 
certain  principles  which  should  govern  the  imposition  of  taxes, 
but  these  are  guides  rather  to  the  legislature  than  to  the 
courts.  The  author  of  the  "  "Wealth  of  Nations,"  in  particu- 
lar, has  enumerated  certain  maxims,  the  substance  of  which 
may  be  stated  as  follows :  1.  That  the  subjects  of  every  state 
ought  to  contribute  to  the  support  of  the  government  as  nearly 
as  possible  in  proportion  to  the  revenue  which  they  respect- 
ively enjoy  under  its  protection.  2.  The  tax  which  each  is  to 
pay  ought,  as  respects  the  time  and  manner  of  payment,  and 
the  sum  to  be  paid,  to  be  certain  and  not  arbitrary.  3.  It 
ought  to  be  levied  at  the  time  and  in  the  manner  in  which  it 
is  most  likely  to  be  convenient  to  the  contributor  to  pay  it ; 
and  4.  It  ought  to  be  so  contrived  as  both  to  take  out  and  to 

'  License  Tax  Cases,  5  Wall.,  463. 

2  Const.,  art.  1,  §  2,  cl.  3.    See  Amendment  14. 

SHylton  v.  United  States,  3  DaU.,  171. 

*  Pacific  Ins.  Co.  v.  Soule,  7  Wall. ,  433. 

5  Veazie  Bank  v.  Fenno,  8  WaU.,  533. 

eScholey  v.  Hew,  33  WaU.,  331;  aark  v.  Sickel,  14  Int.  Rev.  Eec,  6. 

7 Springer!).  United  States,  102  U.  S.,  586.  Under  the  Maryland  bill  of 
rights  it  has  been  decided  that  a  tax  upon  the  gross  receipts  of  a  raUroad 
company  was  not  a  direct  tax  upon  property,  but  a  tax  upon  the  franchise 
of  the  corporation  measured  by  the  extent  of  its  business.  State  v.  Phil- 
adelphia, etc.,  R.  Co.,  45  Md.,  361. 
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keep  out  of  the  pockets  of  the  people  as  little  as  possible  over 
and  above  what  it  brings  into  the  public  treasury.^ 

1  The  following  are  the  maxims  in  Mr.  Smith's  words : 

"I.  The  subjects  of  every  state  ought  to  contribute  to  the  support  of  the 
government  as  nearly  as  possible  in  proportion  to  their  respective  abilities ; 
that  is,  ia  proportion  to  the  revenue  which  they  respectively  enjoy  under 
the  protection  of  the  state.  The  expense  of  government  to  the  individuals 
of  a  great  nation  is  like  the  expense  of  management  to  the  joint  tenants  of 
a  great  estate,  who  axe  all  obliged  to  contribute  in  proportion  to  their  re- 
spective interests  in  the  estate.  In  the  observation  or  neglect  of  tliis  maxim 
consists  what  is  called  the  equaUty  or  inequality  of  taxation.  Every  tax, 
it  must  be  observed  once  for  all,  which  falls  finally  upon  one  only  of  the 
three  sorts  of  revenue  above  mentioned  [rent,  profit,  wages],  is  necessarily 
unequal,  in  so  far  as  it  does  not  affect  the  other  two.  In  the  following  ex- 
amination of  different  taxes,  I  shall  seldom  take  much  further  notice  of  this 
sort  of  inequality,  but  shall,  in  most  cases,  confine  my  observations  to  that 
inequality  which  is  occasioned  by  a  particular  tax  falling  unequally  upon 
that  particular  sort  of  private  revenue  which  is  affected  by  it. 

"  II.  The  tax  which  each  individual  is  bound  to  pay  ought  to  be  certain 
and  not  arbitrary.  The  time  of  payment,  the  manner  of  payment,  the 
quantity  to  be  paid,  ought  all  to  be  clear  and  plain  to  the  contributor  and 
to  every  other  person.  Where  it  is  otherwise,  every  person  subject  to  the 
tax  is  put  more  or  less  in  the  power  of  the  tax  gatherer,  who  can  either  ag- 
gravate the  tax  upon  any  obnoxious  contributor,  or  extort,  by  the  terror  of 
such  aggravation,  some  present  or  perquisite  to  himself.  The  uncertainty 
of  taxation  encourages  the  insolence  and  favors  the  corruption  of  an  order 
of  men  w^o  are  naturally  unpopular,  even  where  they  are  neither  insolent 
nor  corrupt.  The  certaiuty  of  what  each  individual  ought  to  pay  is,  in  tax- 
ation, a  matter  of  so  great  importance,  that  a  very  considerable  degree  of 
inequality,  it  appears,  I  beheve,  from  the  experience  of  all  nations,  is  not 
near  so  great  an  evil  as  a  very  small  degree  of  uncertainty. 

"  III.  Every  tax  ought  to  be  levied  at  the  time  or  in  the  manner  in  which 
it  is  most  likely  to  be  convenient  to  the  contributor  to  pay  it.  A  tax  upon 
the  rent  of  lands  or  of  houses,  payable  at  the  same  term  at  which  such  rents 
are  usually  paid,  is  levied  at  the  time  when  it  is  most  likely  to  be  convenient 
for  the  contributor  to  pay,  or  when  he  is  most  likely  to  have  the  wherewithal 
to  pay.  Taxes  upon  such  consumable  goods  as  are  articles  of  luxury  are  all 
finally  paid  by  the  consumer,  and  generally  in  a  manner  that  is  very  con- 
venient for  him.  He  pays  them  by  little  and  little,  as  he  has  occasion  to  buy 
the  goods.  As  he  is  at  liberty,  too,  either  to  buy  or  not  to  buy,  as  he  pleases, 
it  must  be  his  own  fault  if  he  ever  suffers  any  considerable  inconvenience 
from  such  taxes. 

"IV.  Every  tax  ought  to  be  so  contrived  as  both  to  take  out  and  to  keep 
out  of  the  pockets  of  the  people  as  little  as  possible  over  and  above  what  it 
brings  into  the  public  treasury  of  the  state.  A  tax  may  either  take  out  or 
keep  out  of  the  pockets  of  the  people  a  great  deal  more  than  it  brings  into  the 
public  treasury,  in  the  four  following  ways :    First.    The  levying  of  it  may 
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Of  these  maxims,  the  wisdom  of  which  has  secured  for  them 
imiversal  acceptance/  the  second  embodies  a  rule  of  absolute 
right  from  which  the  authorities  are  not  at  liberty  to  depart ; 
the  first  and  third  address  themselves  to  the  legislature  which 
frames  the  revenue  laws ;  the  fourth  also  appeals  to  the  legis- 
lative wisdom,  and  is  perhaps  less  observed  than  either  of  the 
others,  especially  in  those  states  which  have  never  burdened 
themselves  with  heavy  debts  or  been  tempted  into  wild  and 
extravagant  expenditures.  In  such  states  a  tendency  has  been 
apparent  to  heavy  accumulations  of  money  in  the  state  treas- 
ury ;  accumulations  not  only  unjust  to  the  people  whom  they 
deprive  of  the  use  of  the  money  taken  from  them  for  consid- 
erable periods,  but  especially  impolitic,  as  they  tempt  those  hav- 
ing the  custody  of  the  funds  to  a  use  of  them  in  loans  —  possi- 
bly in  speculations  —  which,  when  not  strictly  within  the  law, 
is  always  demoralizing  and  often  leads  to  defalcations.  The 
maxim  which  is  alluded  to  would  justify  any  state  in  having 
its  treasury  in  condition  at  all  times  to  meet  all  possible  calls 

require  a  great  number  of  officers,  whose  salaries  may  eat  up  the  greater  part 
of  the  produce  of  the  tax,  and  wliose  perquisites  may  impose  another  addi- 
tional tax  upon  the  people.  Secondly.  It  may  obstruct  the  industry  of  the 
people,  and  discourage  them  from  applying  to  certain  branches  of  business 
which  might  give  maintenance  and  employment  to  great  multitudes.  While 
it  obliges  the  people  to  pay,  it  may  thus  diminish,  or  perhaps  destroy,  some 
of  the  funds  which  might  enable  them  more  easily  to  do  so.  Thirdly.  By 
the  forfeitures  and  other  penalties  which  those  unfortunate  individuals  incur 
who  attempt  unsuccessfully  to  evade  the  tax,  it  may  frequently  ruiu  them, 
and  thereby  put  an  end  to  the  benefit  which  commxinity  might  have  received 
from  the  employment  of  their  capital.  An  injudicious  tax  offers  a  great 
temptation  to  smuggling ;  but  the  penalties  of  smuggUng  must  arise  in  pro- 
portion to  the  temptation.  The  law,  contrary  to  aU  the  ordinary  principles 
of  justice,  first  creates  the  temptation  and  then,  punishes  those  who  yield  to 
it;  and  it  commonly  enhances  the  punishment,  too,  in  proportion  to  the 
very  circumstance  which  ought  certainly  to  alleviate  it  — the  temptation  to 
commit  the  crime.  Fourthly.  By  subjecting  the  people  to  thg  frequent 
visits  and  the  odious  examination  of  the  tax  gatherers,  it  may  expose  them 
to  much  unnecessary  trouble,  vexation  and  oppression ;  and  though  vexation 
is  not,  strictly  speaking,  expense,  it  is  certainly  equivalent  to  the  expense  at 
which  every  man  would  be  willing  to  redeem  himself  from  it.  It  is  in  some 
one  or  other  of  these  four  different  ways  that  taxes  are  frequently  so  much 
raore  burdensome  to  the  people  than  they  are  beneficial  to  the  sovereign." 
"Wealth  of  Nations,  b.  4,  ch.  2. 

I  See  Mill's  Pol.  Econ.,  b.  5,  oh.  3,  §  3;  Tucker's  Pol.  Econ.,  ch,  14;  Rogers' 
Pol.  Econ.,  ch.  21. 
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upon  it,  but  it  Avould  condemn  emphatically  any  exactions  from 
the  people  in  advance  of  any  needs  of  the  government.^ 

All  these  maxims  assume  that  the  taxation  is  laid  for  the 
purpose  of  obtaining  a  revenue.  Within  the  definitions  given, 
the  burden  would  not  be  taxation,  if  revenue  were  not  the  pur- 
pose. But  in  laying  taxes  other  considerations  not  only  are 
but  ought  to  be  kept  in  view ;  the  question  being  always  not 
exclusively  how  a  certain  sum  of  money  can  be  collected  for 
public  expenditure,  but  how,  when,  and  upon  what  subjects  it 
is  wise  and  politic  to  lay  the  necessary  tax  under  the  existing 
circumstances,  having  regard  not  merely  to  the  replenishing 
of  the  public  treasury,  but  to  the  general  benefit  and  welfare 
of  the  political  society,  and  taking  notice,  therefore,  of  the 
manner  in  which  the  laying  and  collection  of  the  tax  will  affect 
the  several  interests  in  the  state.  And  upon  this  it  may  be 
observed  that : 

1.  In  the  laying  of  taxes,  one  purpose  had  in  view  may  be 

'  Provision  is  made  by  law  in  some  states  that  the  moneys  in  the  treasury 
may  be  deposited  in  banks  at  a  low  specified  interest.  The  rate  is  so  low  as 
to  constitute  a  temptation  to  bankers  to  obtain  it,  and  the  fact  that  the  ofi&ce 
of  state  treasurer  is  generally  regarded  as  a  prize  beyond  what  the  salary 
would  make  it,  is  strong  presumptive  evidence  that  that  officer  expects  to 
make  some  profit  to  liimself ,  either  by  obtaining  a  bonus  from  the  favored 
bank  that  receives  the  deposits,  or  by  making  loans  at  a  higher  rate  than  he 
would  be  expected  to  account  for  to  the  state.  That  such  loans  ai-e  regarded 
as  impolitic  is  evidenced  by  the  fact  that  under  the  statutes  of  a  number  of 
the  states,  they  would  constitute  criminal  embezzlement ;  but  that  they  are 
frequently  made  is  commonly  believed.  Yet  it  is  within  the  observation  of 
all  who  have  watched  the  course  of  public  affairs,  that  legislation  has  some- 
times been  so  shaped  as  to  increase  the  already  impoHtic  accumulations  in 
state  treasuries,  and  tax  payers  have  been  hastened  up  in  making  their  pay- 
ments by  the  imposition  of  heavy  penalties  for  delay,  when  even  the  or- 
dinary interest  exacted  from  the  tax  payer  would  have  accorded  better  with 
state  policy  than  collecting  the  money  in  advance  of  state  needs,  in  order 
that  it  might  be  deposited  in  banks  at  a  rate  stni  lower.  The  impolicy  of 
such  legislation  has  been  intensified  in  some  cases  by  provisions  for  which 
it  is  difficult  to  account ;  so  unjust  are  they,  and  of  such  doubtful  validity. 
Allusion  is  here  made  to  laws  imposing  a  penalty,  payable  to  the  state,  on 
those  who  shall  redeem  their  lands  from  a  tax  purchase  made  by  an  indi- 
vidual ;  as  if  the  state  had  an  interest  in  preventing  any  citizen  who,  by 
poverty  or  other  cause,  had  failed  to  pay  his  taxes  in  season,  from  saving 
his  estate  by  a  later  payment.  That  these  heavy  penalties  have  sometimes 
prevented  redemptions  which  otherwise  would  have  been  made  —  especially 
in  the  case  of  special  taxes,  like  those  for  building  school-houses  or  con- 
structing drains  —  is  not  to  be  doubted. 
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to  encourage  one  branch,  of  industry  or  trade,  though  at  the 
expense  of  others ;  as  where  a  tax  is  laid  u^jon  certain  fabrics 
received  from  abroad  by  the  exchanges  of  commerce  for  the 
sake  of  encouraging  the  domestic  producer  of  similar  articles, 
on  whose  industry  the  tax  operates  as  a  bounty.^  Such  a 
burden,  however,  may  be  so  heavy  that  the  market  will  not 
warrant  its  being  paid,  and  in  such  case,  instead  of  producing 
revenue,  it  merely  precludes  importation.  But  a  law  which, 
imder  the  name  of  taxation,  has  for  its  purpose  only  to  em- 
barrass and,  perhaps,  to  destroy  a  certain  branch  of  commerce, 
if  enacted  by  a  state,  would  look  to  the  general  police  power 
for  its  justification;  and,  if  enacted  by  the  general  govern- 
ment, would  seem  more  properly  to  derive  its  force  from  the 
authority  conferred  upon  the  government  to  regulate  com- 
merce and  the  intercourse  with  foreign  countries,  than  to  an 
authority  conferred  for  revenue  purposes,  which  such  a  law 
would  not  aim  or  tend  to  subserve.^ 

1  Tucker's  Pol.  Econ.,  eh.  14.  Mr.  Justice  Stoi-y,  in  Ms  ti-eatise  on  the 
Constitution,  §  965,  asserts  very  broadly  the  power  to  tax  for  other  purposes 
than  for  revenue.  He  says :  "  The  absolute  power  to  levy  taxes  includes  the 
power  in  every  form  in  which  it  may  be  used,  and  for  every  purpose  to 
which  the  legislature  may  choose  to  apply  it.  This  results  from  the  very 
nature  of  such  an  um-estricted  power,  A  fortiori,  it  might  be  applied  by 
congress  to  purposes  for  which  nations  have  been  accustomed  to  apply  it. 
Now,  nothing  is  more  clear  from  the  history  of  commercial  nations  than 
the  fact  that  the  taxing  power  is  often,  very  often,  applied  for  other  pur- 
poses than  revenue.  It  is  often  applied  as  a  regulation  of  commerce.  It  is 
often  applied  as  a  vh-tual  prohibition  upon  the  importation  of  particular  ar- 
ticles, for  the  encouragement  and  protection  of  domestic  products  and 
industry;  for  the  support  of  agriculture,  commerce  and  manufactures 
(Hamilton's  Report  on  Manufactures,  in  1791) ;  for  retaliation  upon  foreign 
monopoUes  and  injurious  restrictions  (see  Mr.  Jefferson's  Report  on  Com- 
mercial Restrictions,  in  1793 ;  5  Marshall's  Life  of  Washington,  ch.  7,  pp.  482 
to  487 ;  1  Wait's  State  Papei-s,  433,  434) ;  for  mere  purposes  of  state  policy 
and  domestic  economy ;  sometimes  to  banish  a  noxious  article  of  consump- 
tion ;  sometimes  as  a  bounty  upon  an  infant  manufacture,  or  agricultural 
product ;  sometimes  as  a  suppression  of  particular  employments ;  sometimes 
as  a  prerogative  power  to  destroy  competition  and  secure  a  monopoly  to  the 
government.     See  Smith's  Wealth  of  Nations,  b.  5,  ch.  3,  art.  4." 

2 Chief  Justice  Marshall  says  in  McCuUough  v.  Maryland,  that  "the 
power  to  tax  involves  the  power  to  destroy."  And  again,  "if  the  right  to 
tax  exists,  it  is  a  right  wliich,  in  its  nature,  acknowledges  no  limits.  It  may 
be  carried  to  any  extent  within  the  jurisdiction  of  the  state  or  corporation 
which  imposes  it,  wliich  the  will  of  such  state  or  corporation  may  prescribe. " 
Weston  V.  Charleston,  2  Pet.,  449.    The  learned  chief  justice,  in  these  cases, 
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2.  They  may  be  intended  to  discourage  trades  and  occupa- 
tions which,  may  be  useful  and  important  when  carried  on  by 
a  few  persons  under  stringent  regulations,  but  exceedingly  mis- 
chievous when  thrown  open  to  the  general  pubhc  and  engaged 
in  by  many  persons.  An  example  is  the  heavy  tax  imposed  in 
some  states  and  in  some  localities  of  other  states  on  those  who 
engage  in  the  manufacture  or  sale  of  intoxicating  drinks. 
Two  purposes  are  generally  had  in  view  in  imposing  such  a 
tax :  to  limit  the  business  to  a  few  persons,  in  order  to  more 
efficient  and  perfect  regulation,  and  also  to  produce  a  revenue. 
As  no  one  will  pay  the  tax  who  does  not  expect  to  be  reim- 
bursed the  expense  from  the  profits  of  sales,  it  is  obvious  that 
the  heavier  the  tax  the  fewer  can  afford  to  pay  it,  and  it  may 
be  made  so  heavy  that  no  one  can  afford  to  pay  it,  and  then  it 
becomes  prohibitory.'  A  tax  laid  for  the  double  purpose  of 
regulation  and  revenue  must  be  grounded  in  both  the  police 
and  the  taxing  power ;  but  the  grant  of  a  power  to  tax  would 
not  authorize  the  imposition  of  a  burden  in  its  nature  and  pur- 
pose prohibitory.^ 

Taxes  in  kind.  Taxes  are  generally  demanded  in  money, 
and  any  tax  law  wiU  be  undei-stood  to  require  money  when  a 

was  arguing  against  the  existence  of  the  power ;  and  the  idea  he  expresses 
so  forcibly  is,  that  the  power  to  tax  is  so  vast,  and  rests  upon  reasons  which 
at  times  are  so  imperative,  that  it  may  be  exercised  again  and  again,  as  the 
exigencies  of  the  state  may  demand,  untU  the  property  taxed  is  exhausted 
or  the  privilege  taxed  can  no  longer  be  exercised.  This  statement  has 
abundant  Olustrations  in  history,  of  people  absolutely  impoverished  by  tax- 
ation, and  even,  in  individual  cases,  sold  into  slavery  because  they  could  not 
meet  the  demands  of  the  state  upon  them.  It  may  justly  be  questioned, 
whether  this  strong  statement,  which  was  put  forth  as  a  defense  against  an 
injurious  tax,  will  fairly  justify  an  afSrmative  exercise  of  power  that  has 
not  revenue  in  view,  but  is  only  called  a  tax  in  order  that  it  may  be  em- 
ployed as  an  instrument  of  destruction.  In  other  words,  whether  the  una- 
voidable incident  to  the  exercise  of  a  power  to  demand  and  collect  revenue 
can  lawfully  be  the  inducement  to  the  exercise  of  the  power  when  revenue 
is  not  contemplated  or  sought. 

1  Youngblood  v.  Sexton,  33  Mich.,  406. 

2  So  held  in  Sx  parte  Burnett,  30  Ala.,  461.  The  early  case  of  State  v. 
Doon,  E.  M.  Charl.,  1,  affirmed  the  right  to  levy  a  tax  of  $1,000  on  faro 
tables  for  the  purpose  of  prohibition,  though  the  payment  of  the  tax  would 
not  legalize  the  use  of  the  tables.  Compare  Veazie  Bank  v.  Fenno,  8  Wall., 
583. 
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different  intent  is  not  expressed.'  But  if  the  condition  of  any 
state,  in  the  judgment  of  its  legislature,  shall  require  the  col- 
lection of  taxes  in  kind — that  is  to  say,  by  the  delivery  to  the 
proper  officers  of  a  certain  proportion  of  products  —  or  in  gold 
or  silver  bulhon,  or  in  anything  different  from  the  legal  tender 
currency  of  the  country,, the  right  to  make  the  requirement  is 
unquestionable,  being  in  conflict  with  no  principle  of  govern- 
ment, and  with  no  provision  of  the  federal  constitution.  In- 
stances of  taxes  in  kind  occurred  in  the  colonial  period,^  and 
statutes  requiring  state  taxes  to  be  paid  in  gold  and  silver,  to 
the  exclusion  of  legal  tender  treasury  notes,  have  been  fully 
sustained  in  several  of  the  states.''  The  exigencies  of  govern- 
ment have  also  in  some  cases  seemed  to  require  that  the  state 
should  make  the  taxes  levied  for  its  municipalities  payable  in 
state  obligations ;  and  if  it  shall  so  provide,  the  municipalities 
have  no  alternative  and  must  submit  to  the  requirement.* 

A  levy  is  sometimes  made  payable  in  labor ;  but  this  has 
commonly  been  restricted  to  the  labor  needed  to  keep  the 
highways  in  repair ;  and  while  it  is  in  its  nature  a  tax,  it  par- 

1  Amenia  v.  Stanford,  6  Johns.,  92;  Bryan  v.  Sundberg,  5  Tex.,  418;  Judd 
V.  Driver,  1  Kan.,  455.  As  to  taxes  made  payable  in  scrip,  see  New  Orleans 
V.  Jackson,  33  La.  An.,  1038.  The  running  of  the  statute  of  Umitations 
does  not  excuse  a  collector  from  taking  scrip  when  the  statute  provides  for 
it.     Daniel  v.  Askew,  86  Ark.,  487. 

2  Lane  County  «.  Oregon,  7  Wall.,  71;  Williams'  Case,  3  Bland  Ch.,  186, 
255 ;  2  Rives'  Life  of  Madison,  146.  An  early  tax  by  tlie  Fi-ench  government 
in  Canada  was  of  a  certain  proportion  of  aU  the  beaver  skins  and  moose 
hides.     Parkman's  Old  Regime,  303. 

3  Perry  v.  Washburn,  20  Cal."  318,  350 ;  State  Treasurer  v.  Wright,  28  El., 
509 ;  Trenholm  v.  Charleston,  3  Rich.  (N.  S.),  347,  349 ;  Whittaker  v.  Haley, 
2  Or.,  128;  Lane  County  v.  Oregon,  7  Wall.,  71;  People  v.  Hogan,  52  Cal., 
171;  Reclamation  District  v.  Hagar,  6  Sawy.,  567;  Hagar  v.  Reclamation 
District,  111  U.  S.,  701.  Contra,  Haas  v.  Misner,  2  Idaho,  174;  Cruther  v. 
Sterling,  3  Idaho,  306.  It  has  been  decided  that  a  state  cannot  compel  state 
scrip  to  be  received  in  payment  of  county,  school  and  district  taxes ;  it  not 
being  money,  and  the  creditors  of  the  municipalities  not  being  compellable 
to  receive  it  in  payment.    WeUs  v.  Cole,  27  Ark.,  603.     But  see  next  note. 

■• "  Cities  and  counties  cannot  disregard  the  provisions  of  the  acts  of  the 
legislature  for  the  collection  of  revenue,  because  they  are  but  its  creatures 
and  have  no  sovereignty ;  have  no  power  whatever  to  collect  a  single  doUar 
of  tax  for  any  piu-pose  whatever,  unless  it  is  conferred  upon  them  by  the 
legislature ;  their  taxing  powers  are  all  derived  from  that  source,  and  they 
aare  dependent  upon  its  wUl  for  every  cent  of  revenue  they  raise."  Englisli 
V.  Oliver,  28  Ai-k.,  317,    See  WaUis  v.  Smith,  29  Ai-k.,  354. 
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tikes,  to  some  extent  at  least,  of  a  police  regulation.  E"either 
in  common  speech  nor  in  the  customary  revenue  legislation 
would  a  burden  of  this  nature  be  understood  as  embraced  in 
the  term  tax ;  and  statutory  provisions  for  assessment  are  not 
therefore  applicable  to  it  unless  made  so  in  express  terms.' 

Taxes  not  deMs.  It  sometimes  becomes  a  question  vs^hether 
a  tax  can  be  regarded  as  a  debt  in  the  ordinary  sense  of  that 
terra,  so  that  the  ordinary  remedies  for  the  collection  of  debts 
can  be  applied  to  it.  In  general  it  will  be  found  that  statutes 
imposing  taxes  make  special  provision  for  their  collection,  and 
do  not  apparently  contemplate  that  any  others  will  be  neces- 
sary ;  but  these  may,  nevertheless,  fail ;  and  the  question  then 
arises  whether  the  tax  must  fail  also,  or  whether  resort  may 
be  had  by  the  state  to  such  remedies  as  would  be  available  to 
individuals  to  enforce  demands  owing  to  themselves.  But  in- 
stances have  occurred  of  tax  laws  which  provided  for  laying 
the  tax,  but  made  no  provision  whatever  for  collection.  In 
such  a  case  it  may  well  be  held  that  the  legislature  con- 
templated the  enforcement  of  the  tax  by  the  ordinary  rem- 
edies; and   therefore,   if    the  tax  was   assessed    against    an 


'  See  Amenia  v.  Stanford,  6  Johns.,  93. 

In  Sawyer  v.  Alton,  3  Scam.,  137, 130,  a  provision  of  the  constitution  that 
"  the  mode  of  levying  a  tax  shaU  be  by  valuation,  so  that  every  person  shall 
pay  a  tax  in  proportion  to  the  value  of  the  property  he  or  she  has  in  his  or 
lier  possession,"  was  held  not  to  prevent  the  levy  of  a  poll  tax  payable  in 
labor.  In  Town  of  Pleasant  v.  Kost,  39  HI.,  490,  494,  a  highway  assessment 
on  property,  payable  in  labor,  was  held  not  to  be  in  tlie  proper  sense  a  tax. 
And  see  Fox  v.  Rockford,  38  111.,  451;  Macomb  i).  Twaddle,  4  111.  App.,  354; 
State  V.  Halifax,  4  Dev.,  345.  In  the  case  above  cited  of  Amenia  v.  Stan- 
ford, 6  Johns.,  93,  93,  where  the  question  was  whether  one  who  had  worlced 
out  a  highway  poU  tax  had  gained  a  settlement  under  a  statute  which  made 
the  settlement  depend  on  the  payment  of  a  tax,  it  is  said,  "  Taxes,  in  the 
popular  and  ordinary  sense  of  the  term  (and  in  that  sense  laws  are  generally 
to  be  read),  mean  pecuniary  contributions ;  and  when  tlie  word  paid  is  added 
by  way  of  defining  it,  the  sense  becomes  more  clear  and  certain."  It  was 
therefore  held  that  a  settlement  was  not  gained  by  working  out  a  highway 
assessment.  And  see  Starkesboro  v.  Heinesburgh,  13  Vt.,  315.  An  assess- 
ment of  $4  or  two  days'  work  on  each  male  resident  over  twenty-one  and 
under  sixty  was  held  to  be  a  poll  tax,  and  as  such  forbidden  by  the  consti- 
tution of  Nevada.     Hassett  v.  WaUs,  9  Nev.,  387. 

A  commutation  tax  in  lieu  of  working  on  the  streets,  held  not  to  be  a  poll 
tax  in  Johnson  v.  >Iacon,  63  Ga.,  645. 
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individual,  that  assumpsit  would  lie  for  its  recovery.'  The  sam% 
reasoniag  would  support  a  proceeding  in  equity  to  enforce  a 
hen  for  the  tax  when  assessed,  not  against  an  individual,  but 
against  property ;  and  some  courts  have  gone  so  far  as  to  hold 
that  the  imposition  and  assessment  of  a  tax  create  a  legal  ob- 
ligation to  pay,  upon  which  the  law  will  raise  an  assumpsit, 
notwithstanding  the  statute  has  given  a  special  remedy.^  But, 
in  general,  the  conclusion  has  been  reached  that  when  the 
statute  undertakes  to  provide  remedies,  and  those  given  do  not 
embrace  an  action  at  law,  a  common  law  action  for  the  re- 
covery of  the  tax  as  a  debt  will  not  lie.'    The  assessment  of 

1  Baltimore  v.  Howard,  6  H.  &  J.,  383,  394;  Mayor  v.  McKee,  3  Yerg., 
167;  Rutledge  v.  Fogg,  8  Cold.,  554;  Succession  of  Irwin,  88  La.  An.,  63; 
State  V.  Severance,  55  Mo.,  378.  See  Haas  v.  Misner,  8  Idaho,  174;  San  Fran- 
cisco Gas  Co.  V.  BrickweU,  62  Cal.,  641. 

Compare  Dubuque  v.  111.  Cent.  R.  R.  Co.,  39  la.,  56. 

Where  an  action  lies  the  statute  of  limitations  will  apply  to  bar  the  rem- 
edy after  the  statutory  period.  Burlington  v.  Railroad  Co.,  41  la.,  184; 
State  V.  YeUow  Jacket,  etc.,  Co.,  14  Nev.,  230. 

But  the  time  may  be  extended  by  statute  at  any  time  before  it  has  fully 
run.     State  v.  Hernan,  70  Mo.,  420. 

That  where  a  municipal  corporation  is  dissolved,  its  uncollected  taxes  are 
not  assets  which  can  be  seized  by  attachment  or  other  judicial  process,  and 
subjected  to  the  payment  of  coiporate  indebtedness,  see  Merriwether  v. 
Garrett,  102  U.  S.,  472. 

The  United  States  is  not  precluded,  by  anytliing  in  the  revenue  act  of 
1866,  from  employing  common  law  remedies  for  the  collection  of  its  dues. 
Savings  Bank  v.  United  States,  19  Wall.,  227.  Assumpsit  will  lie  against 
an  importer  for  customs  dues,  notwithstanding  the  government  has  a  hen  on 
the  goods  and  a  bond  for  the  payment  of  duties.  Meredith  v.  United  States, 
13  Pet.,  486. 

In  Louisiana  it  seems  an  action  will  lie  for  a  special  assessment,  notwith- 
standing there  is  a  lien  on  land.  New  Orleans  v.  Day,  29  La.  An.,  416.  In 
Michigan  an  action  ordy  lies  for  taxes  when  expressly  given  by  statute. 
Staley  v.  Columbus,  36  Mich.,  38.  See  Sherwin  v.  Savings  Bank,  187 Mass., 
444. 

-  Dugan  V.  Baltimore,  1  GiU  &  J. ,  499 ;  State  v.  Steamship  Co. ,  13  La.  An. , 
497;  Burlington  I).  Railroad  Co.,  41  la.,  134.  Assumpsit  held  to  lie  where 
the  statutory  remedy  was  deemed  inadequate.  Ryan  ■;;.  Gallatin  Co.,  14  111., 
78 ;  Dunlap  v.  Same,  15  111.,  7.  The  right  to  resort  to  a  summary  remedy  of 
unusual  harshness  and  rigor  could  not  be  implied  in  any  case.  Succession 
of  Irwin,  33  La.  An.,  63,  75. 

3 Ruddock  V.  Gordon,  Quincy's  Rep.,  58;  Andover  Turnpike  v.  Gould,  6 
Mass.,  39,  44;  Pierce  v.  Boston,  8  Met.,  520;  Crapo  v.  Stetson,  8  Met.,  398; 
Appletonij.  Hopkins,  5  Gray,  530;  Home  Savings  Banku.  Boston,  131  Mass., 
277;  Newport,  etc.,  Co.  v.  Douglass,  13  Bush,  678;  Jolmston  v.  Louisville,  11 
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tlie  tax,  thongh  it  may  definitely  and  conclusively  establish  a 
demand  for  the  purposes  of  statutory  collection,  does  not  con- 
stitute a  technical  judgment ; '  and  the  taxes  are  not  "  contracts 
between  party  and  party,  either  express  or  implied ;  but  they 
are  the  positive  acts  of  the  government,  through  its  various 
agents,  binding  upon  the  inhabitants,  and  to  the  making  and 
enforcing  of  which  their  personal  consent  individually  is  not 
required."  ^  They  do  not  draw  interest,  as  do  sums  of  money 
owing  upon  contract ;  but  only  when  it  is  expressly  given.' 
They  are  not  the  subject  of  set-off,  either  on  behalf  of  the  state 
or  the  municipality  for  which  they  are  imposed,  or  of  the 
collector,*  or  on  behalf  of  the  person  taxed,  as  against  such 
state,  municipality  or  collector.'*    The  law  abolishing  imprison- 

Bush,  537;  Camden  v.  AUen,  26  N.  J.,  398;  Webster  v.  Seymour,  8  Vt.,  135, 
140 ;  Shaw  v.  Peckett,  26  Vt.,  482 ;  Packard  v.  Tisdale,  50  Me.,  376 ;  Caronde- 
let  V.  Picott,  38  Mo.,  125;  Perry  v.  Washbm-n,  20  Cal.,  318;  Richards  v. 
StogsdeU,  21  Ind.,  74;  McCaU  v.  Lorrimer,  4  Watts,  351;  Miller  v.  Hale,  36 
Pa.  St.,  432;  Lane  County  v.  Oregon,  7  Wall.,  71,  80;  Board  oe  Education 
V.  Old  Dominion,  etc.,  Co.,  18  W.  Va.,  441.  Compare Durant  v.  Supervisors, 
36  Wend.,  66;  Merriwether  v.  Garrett,  102  U.  S.,  573;  Chrismon  v.  Reich, 
3  Utah,  111;  State  v.  Yellow  Jacket,  etc.,  Co.,  14  Nev.  220;  Detroit  i;.  Jepp, 
53  Mch.,  458;  Faribault  v.  Misener,  30  Minn.,  396;  Hibbard  v.  Clai-k,  56  N. 
H.,  155;  Afferson  v.  Memphis,  3  Flip.,  363.  A  judgment  for  taxes  cannot 
include  interest  without  legislative  authority.  Edmonson  v.  Galveston,  53 
Tex. ,  157.  It  has  been  decided  in  Vermont  that  if  a  tax  be  duly  assessed 
against  a  feme  sole  who  afterwards  marries,  the  husband's  property,  includ- 
ing the  personal  property  acquired  by  the  marriage,  is  not  liable  to  be  dis- 
trained for  the  satisfaction  of  the  tax.     Sumner  v.  Pinney,  31  Vt.,  717. 

1  Johnson  v.  Howard,  41  Vt.,  123,  135;  Pierce  v.  Bo^on,  3  Met.,  530. 

2 Pierce  v.  Boston,  3  Met.,  530,  per  Shaw,  Ch.  J. ;  Perry  v.  Washburn,  30 
Cal.,  318;  Webster  u.  Seymour,  8  Vt.,  135,  140;  Johnson  v.  Howard,  41  Vt., 
133;  Finnegan  v.  Fernandina,  15  Fla.,  879;  Edmonson  v.  Galveston,  53 
Tex.,  157. 

A  tax  is  not  a  debt  provable  in  bankruptcy.  In  re  Duiyee,  3  Fed.  Eep.,  68. 
It  is  not  assignable  as  a  debt.    Mclnery  v.  Reed,  33  la.,  410. 

3  Shaw  V.  Peckett,  36  Vt.,  483;  HaskeE  v.  Bai-tlett,  34  Cal.,  281;  Himmel- 
mani;.  Oliver,  34  Cal.,  346 ;  Edmonson  v.  Galveston,  53  Tox.,  157;  Perry  and 
HaU  Counties  v.  Raihroad  Co.,  65  Ala.,  891. 

<Pierce  v.  Boston,  3  Met.,  530;  Johnson  v.  Howard,  41  Vt.,  133.  See 
McCracken  v.  Eder,  34  Pa.  St.,  239;  Hibbard  v.  Oark,  56  N.  H.,  155;  Cobb 
V.  Elizabeth  City,  73  N.  C,  1 ;  Adraska  City  v.  Gas  Co.,  9  Neb.,  339. 

But  a  state  law  may  make  municipal  obligations  a  set-off  to  taxes,  and 
there  is  no  constitutional  objection  to  doing  so.  Amy  v.  Shelby  Co.  Taxing 
Dist.,  114  U.S.,  387. 

5  See  cases  cited  in  last  note.  Also  Trenholm  r.  Charleston,  8  S.  Car. 
(N.  S.),  394;  Himmelman  t>,  Spanagel,  39  Cal.,  389;  Hawkins  r.  Sumter 
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ment  for  debt  has  no  application  to  taxes ;  and  the  remedies 
for  their  collection  may  include  an  arrest  if  the  legislature 
shall  so  provide.' 

The  repeal  of  a  tax  law  puts  an  end  to  all  right  to  proceed 
to  a  levy  of  taxes  under  it,  even  in  cases  already  commenced, 
unless  the  right  is  reserved  in  the  repealing  statute,^  and  statu- 
tory remedies  for  the  enforcement  of  a  tax  are  gone  when  the 
statute  is  repealed  without  an  express  saving.^  But  in  general, 
when  a  tax  system  is  revised,  with  a  repeal  of  the  former  law, 
it  is  safe  to  assume  that  the  legislative  intent  is  that  the  new 


County,  57  Ga.,  166.  "To  hold  that  a  tax  is  Uable  to  set-off  would  be 
utterly  subversive  of  the  power  of  government,  and  destructive  of  the  very 
end  of  taxation. "  Finnegau  v.  Fernandina,  15  Fla.,  379.  It  is  no  defense 
to  the  payment  of  a  tax  that  an  over-payment  has  been  made  in  the  tax  of 
a  former  year.  New  Orleans  v.  Davidson,  30  La.  An.,  554.  A  similar 
point  is  decided  in  Wayne  v.  Savannali,  56  Ga.,  448.  A  railroad  company, 
in  payment  of  county  taxes,  tendered  past  due  coupons  of  county  railroad 
aid  bonds,  which  were  not  made  r-eceivable  by  law  for  taxes.  Held,  that 
the  tender  was  bad,  as  tlie  doctrine  of  set-off  has  no  application  to  taxation. 
Morgan  i\  Pueblo,  etc.,  R.  R.  Co.,  6  Col.,  478.  The  fact  that  a  county  owes 
a  person  taxed  a  considerable  sum  is  no  ground  for  enjoining  payment  of  a 
county  tax.  And  county  authorities  have  no  power  to  contract  in  advance 
of  the  assessment  of  a  tax,  that  when  levied  it  sliaU  be  considered  paid  by 
the  county  indebtedness.  Soobey  •».  Decatur  Co.,  72  Ind.,  551.  No  set-off 
of  independent  claims  is  admissible  as  against  federal  taxes,  even  when 
they  are  being  collected  by  suit.  United  States  v.  Pacific  R.  R.  Co.,  4 
Dill.,  66. 

Taxes,  not  being  debts,  are  payable  in  money  alone,  in  the  absence  of  ex- 
press statutory  provisions  providing  otherwise.  Shreveport  v.  Gregg,  28  La. 
An.,  836. 

'  Appleton  V.  Hopkins,  5  Gray,  530;  Harris  v.  Wood,  6  T.  B.  Monr.,  041; 
Charleston  v.  Oliver,  16  S.  C,  47 ;  McCaskeU  v.  State,  53  Ala.,  511.  See  post, 
ch.  XIV. 

2 Ross  V.  Lane,  11  Miss.,  695;  Abbott  v.  Britton,  28  La.  An.,  511. 

If,  after  an  assessment  is  made,  the  constitution  of  the  state  is  so  amended 
as  to  lunit  the  rate  of  tax  that  may  be  levied,  a  subsequent  levy  upon  the 
assessment  must  keep  within  the  limit.  Ketchum  v.  Pacific  R.  R.  Co.,  4 
Dm.,  41. 

3  Mount  V.  State,  6  Blaokf.,  25 ;  McQuilkin  v.  Doe,  8  Blackf.,  581. 

This  is  so,  even  as  to  assessments  in  process  of  collection.  Marion,  etc. , 
Gravel  I^oad  Co.  v.  Sheeth,  53  Ind.,  35. 

See  Coiumonwealth  v.  Standard  Oil  Co.,  101  Pa.  St.,  119. 

If  a  statute  giving  a  right  of  action  is  repealed  without  any  saving  of  pend- 
ing actions,  the  right  is  gone  as  to  such  actions.  St.  Joseph  Co,  Court  v, 
Ruckman,  57  Ind.,  96;  Fi-ench  v.  State,  53  Miss.,  651. 
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enactment  shaE  be  of  prospective  force  only,  and  shall  not  dis- 
turb existing  valid  assessments.^ 

Taxation  and  protection  reciprocal.  It  has  been  said 
already  that  the  taxing  power  of  a  state  is  co-extensive  with 
its  sovereignty,  and  that  whatever  objects  of  government  are 
within  its  reach  are  subject  to  it  and  may  be  made  the  basis  of 
levies.  It  is  commonly  said  that  taxation  and  protection  are 
reciprocal ;  and  this,  if  rightly  understood,  is  correct,  though 
some  subjects  receive  the  protection  of  government  which  are 
not  taxable,  and  some  may  be  taxed  though  not  protected. 
The  vessels  of  a  foreign  nation  or  of  its  citizens  and  the  prop- 
erty in  them,  and  the  citizens  themselves  when  temporarily  in 
the  country  for  business  or  pleasure,  are  protected  by  our  laws 
but  not  taxable  under  them ;  the  consideration  for  the  exemp- 
tion being  the  like  exemption  of  our  own  vessels,  property  and 
citizens  when  in  foreign  lands.  Ambassadors  and  others  con- 
nected with  the  public  service  of  foreign  countries,  though  re- 
siding here  in  such  service,  are  also  exempt  as  representatives 
of   the   government  which  accredits   or  employs  them,^  but 

'In "Warren  E.  E.  Co.  ■;;.  Belvidere,  35  N.  J.,  584,  587,  a  tax  law  was 
repealed  after  tax  was  laid,  and  the  court  say :  "  Such  repeal  does  not  affect 
the  tax  assessed.  That  was  a  matter  closed  by  the  assessment,  and  besides, 
has  been  concluded  by  final  judgment  since  the  repeal."  But  in  that  case 
the  collection  of  the  tax  was  provided  for  not  by  the  law  which  was  repealed, 
but  by  a  general  law  which  remained  in  force.  See  Belvidere  v.  Eailroad 
Co.,  34  N.  J.,  193.  Also  Gorley  w.  Sewell,  77  Ind.,  316;  Clegg  v.  State,  43 
Tex.,  605;  Pacific,  etc.,  Tel.  Co.  v.  Commonwealth,  66  Penn.  St.,  70.  It  is 
competent  for  the  legislature,  after  assessment  has  been  made  for  municipal 
taxation,  to  repeal  the  law  and  refer  the  power  to  make  the  assessment  to 
another  authority,  even  though  the  constitution  forbids  retrospective  laws. 
State  V.  St.  Louis,  etc.,  E.  Co.,  9  Mo.  App.,  532. 

In  State  v.  WaterviUe  Savings  Bank,  68  Me.,  515,  an  assessment  for  which 
an  action  was  given  was  held  to  remain  collectible,  notwithstanding  the 
repeal  of  the  statute  under  which  it  was  laid.  See  Smith  v.  Auditor  Gen- 
er£d,  20  Mich.,  398.  As  against  the  ofiicer  or  municipahty  the  legislature 
may  undoubtedly  take  away  the  right  to  collect  a  tax  even  after  proceed- 
ings begun.  Selma,  etc..  Association  v.  Morgan,  57  Ala.,  33.  A  tax  is  not 
defeated  by  the  land  for  which  it  was  levied  being  set  oflE  from  the  city  levy- 
ing it,  but  it  may  be  enforced  against  the  owner  afterwards.  Deason  v, 
Dixon,  54  Miss.,  585. 

2  Vattel,  b.  1,  c.  19,  §  216;  Brown  v.  Smith,  15  Beav.,  444;  Attorney-Gen- 
eral V.  Napier,  6  Ex.,  217.  It  is  not  the  mere  employment,  however,  that 
exempts  them,  but  the  fact  that  they  are  resident  in  the  country  only  for 
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alienage  itself  does  not  work  an  exemption  if  the  alien  is  domi- 
ciled in  the  country,  so  far  at  least  as  he  has  property  there  to 
be  protected  by  its  laws ;  and  tangible  property  in  the  country, 
as  stock  in  trade  or  manufacture,  or  for  sale,  is  taxable  irrespect- 
ive of  the  residence  or  allegiance  of  owners.'  But  a  very  large 
proportion  of  the  subjects  of  government  are  never  taxed  at  all, 
though  they  are  entitled  to  protection  and  are  in  fact  protected 
exactly  as  if  they  were.  This  is  the  case  generally  with  all 
infants  and  married  women  not  having  independent  property 
or  business,  and  with  many  others  who  do  not  come  within  the 
rules  which  the  state  has  prescribed  for  the  apportionment  of 
this  species  of  burden.  These  rules  are  prescribed  by  the  state 
on  a  consideration  of  what  is  wisest,  and  most  for  the  general 
good ;  but  the  exemptions  they  give  are  only  temporary  and 
conditional,  and  may  be  changed  at  any  time.  Even  as  re- 
gards the  exempted  subjects,  taxation  and  protection  may  be 
said  to  be  reciprocal  in  the  sense  that  those  who  are  protected 
are  liable  to  taxation  whenever  the  state  shall  see  fit  to  impose 
it.^  On  the  other  hand  one  purpose  of  taxation  sometimes  is 
to  discourage  a  business,  and  perhaps  to  put  it  out  of  existence ; 
and  it  is  taxed  without  any  idea  of  protection  attending  the 
burden.  This  has  been  avowedly  the  purpose  in  the  case  of 
some  federal  taxes,^  while  in  others  the  bui'den  has  beeii  laid 
on  subjects  which  by  state  legislation  were  put  oat  of  the  pro- 
tection of  the  law.  The  taxes  have  nevertheless  been  sus- 
tained.* The  persons  who  pay  these  taxes  pay  them,  therefore, 
not  for  protection  in  respect  to  the  subjects  taxed,  but  in  con- 

the  purposes  of  the  employment  and  not  domiciled  there.  Persons  domiciled 
in  a  country,  but  made  use  of  by  other  countries  as  consular  agents,  are  tax- 
able where  they  are  domiciled. 

'  See  post,  ch.  XII.  As  to  what  amounts  to  a  surrender  of  domicile,  see 
the  discussion  in  Borland  v.  Boston,  132  Mass.,  89. 

2  Vattel  says  that  the  right  to  tax  an  individual  results  from  the  general 
protection  afforded  to  him  and  his  property.  B,  1,  c,  20.  See  Eggleston  v. 
Charleston,  1  Sou.  Car,  Const.  E.,  45;  Bank  of  U.  S.  v.  State,  12  S.  &  M., 
456;  Warden  v.  Supervisors,  14  Wis.,  618;  De  Pauw  u  New  Albany,  23  Ind., 
204;  Commonwealth  v.  Standard  Oil  Co.,  101  Pa,  St.,  119;  Berlin  Mills  v. 
Wentworth's  Location,  60  N,  H.,  156;  Norris  v.  Waco,  57  Tex,,  635, 

3  Veazie  Bank  v.  Fenno,  8  Wall.,  533. 

*  See  License  Tax  Cases,  5  Wall.,  462 ;  Purvear  v.  Commonwealth,  5  Wall., 
475;  Commonwealth  v.  Holbrook,  10  Allen,  200;  Block  v.  Jacksonville,  36 
m.,  301;  Youngblood  v.  Sexton,  32  Mich,,  406. 


CH.  I.]  TAXES,    THEIE   NAT0EE   A2sT3   KINDS.  21 

sideration  of  the  general  benefits  of  organized  society,  which 
are  supposed  to  be  infinitely  more  to  every  citizen  than  the 
privilege  of  following  any  particular  trade  or  caUing. 

Where  a  non-resident  is  owner  of  tangible  property  within 
the  state,  and  the  state  imposes  taxes  upon  it,  the  tax  is  not  a 
charge  against  the  .owner  personally,  but  must  be  enforced 
against  the  property  itself.  The  state  has  no  jurisdiction  to 
assess  a  tax  as  a  personal  charge  against  non-residents; '  neither 
can  the  personalty  of  a  non-resident  be  taxed  unless  it  has  an 
actual  situs  within  the  state,  so  as  to  be  under  the  protection 
of  its  laws.2  The  mere  right  of  a  foreign  creditor  to  receive 
from  his  debtor  within  the  state  the  payment  of  his  demand 
cannot  be  subjected  to  taxation  within  the  state.  "  It  is  a  right 
that  is  personal  to  the  creditor  where  he  resides,  and  the  resi- 
dence or  place  of  business  of  his  debtor  is  immaterial.  The 
power  of  taxation,  however  vast  in  its  character,  and  searching 
in  its  extent,  is  necessarily  limited  to  subjects  within  the  juris- 
diction of  the  state.  These  subjects  are  persons,  property  and 
business.  "Whatever  form  taxation  may  assume,  whether  as 
duties,  imposts,  excises  or  licenses,  it  must  relate  to  one  of  these 
subjects.  It  is  not  possible  to  conceive  of  any  other,  though  as 
apphed  to  them  the  taxation  may  be  exercised  in  a  great  variety 
of  ways.  It  may  touch  property  in  every  shape,  in  its  natural 
condition,  in  its  manufactured  form,  and  in  its  various  transmu- 
tations. And  the  amount  of  the  taxation  may  be  determined  by 
the  value  of  the  property,  or  its  use,  or  its  capacity,  or  its  pro- 
ductiveness. It  may  touch  business  in  the  almost  infinite  forms 
in  which  it  is  conducted,  in  professions,  in  commerce,  in  manu- 
factures, and  in  transportation.  Unless  restrained  by  provisions 
of  the  federal  constitution,  the  power  of  the  state  as  to  the 

iDow  V.  Sudbury,  5  Met.,  73;  Herriman  v.  Stowers,  43  Me.,  497;  People  v. 
Supervisors  of  Chenango,  11  N.  Y.,  563;  St.  Paul  v.  Merritt,  7  Minn.,  198; 
Catlin  V.  Htill,  31  Vt.,  153.  A  non-resident  who  has  voluntarily  returned 
some  of  his  personalty  for  taxation  does  not  thereby  consent  to  be  taxed  for 
all ;  and  if  the  assessor  taxes  him  for  more,  he  is  not  obhged  to  appeal  from 
the  assessment,  but  may  contest  the  collection.  Phelps  v.  Thurston,  47 
Conn.,  477.     Compare  Hilton  v.  Fonda,  86  N.  Y.,  339. 

2  That  personalty  may  be  taxed  where  it  is,  though  the  owner  is  a  non- 
resident, see  ch.  XII.  Personal  allegiance  has  no  necessary  connection  with 
the  riglit  of  taxation.  A]^  alien  may  be  taxed  as  well  as  a  citizen.  See 
Witherspoon  v.  Duncan,  4  Wall,,  310. 
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mode,  form  and  extent  of  taxation  is  unlimited,  where  the  sub- 
jects to  which  it  applies  are  within  her  jurisdiction."  '  These 
are  conceded  or  adjudged  principles,  and  have  ceased  to  be  the 
subject  of  discussion  or  argument.  Corporations,  it  is  also  con- 
ceded, may  be  taxed  like  natural  persons  on  their  property  and 
business.^  But  debts  owing  to  foreign  creditors  by  eitlier  cor- 
porations or  individuals  are  not  the  subject  of  taxation.  The 
creditor  cannot  be  taxed,  because  he  is  not  within  the  juris- 
diction, and  the  debts  cannot  be  taxed  in  the  debtors'  hands, 
through  any  fiction  of  the  law  which  is  to  ti'eat  them  as  being, 
for  this  purpose,  the  property  of  the  debtors.  They  are  not 
property  of  the  debtors  in  any  sense ;  they  are  the  obligations 
of  the  debtors,  and  only  possess  value  in  the  hands  of  the 
creditors.  With  them  they  are  property,  "  but  to  call  them 
property  in  the  hands  of  the  debtors  is  simply  to  misuse 
terms." '     Sliares  in  a  corporation  are  also  the  shares  of  the 

'  State  Tax  on  Foreign  Held  Bonds,  15WaU.,  300,  319.  See  OHver  v.  Wash- 
ington Mills,  11  Allen,  268 ;  De  Vignier  v.  New  Orleans,  4  Woods,  206. 

2  In  California  it  is  said  that  it  is  a,  pai't  of  the  fundamental  law  of  the 
state  that  corporate  franchises  are  propei-ty,  and  must  be  taxed  in  some 
method  in  proportion  to  value.  San  Jose  Gas  Co.  v.  January,  57  Cal.,  614; 
Spring  Valley  Co.  v.  Sohottlee,  62  Cal.,  71. 

3  Case  of  State  Tax  on  Foreign  Held  Bonds,  15  WaU.,  300,  319,  330,  per 
Meld,  J.,  overruUng  several  Pennsylvania  cases.  See,  also,  Hayne  v.  DeUes- 
seUne,  3  McCord,  374;  Oliver  v.  Washington  Mills,  11  AUen,  368;  De  "Vig- 
nier V.  New  Orleans,  4  Woods,  206 ;  Commonwealth  v.  Chesapeake  &  O.  E. 
E.  Co,,  27  Grat.,  344.  In  Mayor  of  Macon  v.  Jones,  67  Ga.,  489,  it  is  said 
that,  in  the  absence  of  express  authority,  a  city  empowered  to  tax  "  all 
property  "  wiU  not  be  held  authorized  to  tax  its  own  bonds.  As  to  the  tax- 
ation of  credits  of  a  non-resident  of  the  state,  see  San  Francisco  v.  Mackey, 
22  Fed.  Eep.,  602. 

The  fact  that  demands  owing  to  a  non-resident  are  secured  by  mortgages 
within  the  state  does  not  give  them  a  situs  within  it  for  purposes  of  taxa- 
tion. Goldgartw.  People,  106  111.,  25;  State  Tax  on  Foreign  Held  Bonds,  15 
Wall.,  300.  But  a  tax  on  money  set  apart  by  a  corporation  to  pay  interest 
accruing  on  foreign  held  bonds  is  not  a  tax  on  the  bonds,  but  on  the  earn- 
ings of  the  corporation  wliich  pays  the  interest,  and  is  sustainable.  Eail- 
road  Co.  v.  Collector,  100  U.  S.,  595;  United  States  v.  Eailway  Co.,  106  U. 
S.,  327.  The  statute  of  Pennsylvania  required  foreign  corporations  "doing 
business  "  in  the  state  to  pay  a  certain  tax  on  their  "  capital  stock."  The 
Standard  Oil  Company,  an  Ohio  corporation,  bought  crude  petroleum  in 
Pennsylvania  through  brokers  and  others,  and  shipped  it  out  of  the  state  to 
refineries.  It  also  owned  individual  interests  in  partnerships  doing  business 
in  Pennsylvania,  and  also  shares  of  stock  in  Pennsylvania  corporations. 
Held,  that  the  ownership  of  individual  interests  in  partnerships  did,  but  the 


CH.  I.J  TAXES,    THEIE   NATUEE   ABD   KINDS.  23 

stockholder  wherever  he  may  have  his  domicile,  and  if  taxed 
to  him  as  his  personal  estate  are  properly  taxable  by  the 
jurisdiction  to  which  his  person  is  subject,  whether  the  corpo- 
ration be  foreign  or  domestic.'  But  the  state  which  grants 
corporate  powers,  or  consents  to  their  being  exercised  within 
its  limits  when  the  corporate  grant  is  by  some  other  sover- 
eignty, may  annex  to  the  grant  or  consent  such  terms  in  re- 
spect to  taxation  as  it  shall  deem  expedient ;  and  it  may,  and 
sometimes  does,  provide  that  the  shares  of  stockholders  shall 
be  taxed  at  the  place  of  corporate  business,  and  the  tax  be 
paid  hy  the  corporation  for  all  its  members.'^  The  state  may 
give  the  shares  of  stock  held  by  individual  stockliolders  a 
special  or  particular  situs  for  the  purposes  of  taxation,  and 
may  provide  special  modes  for  the  collection  of  the  tax  levied 
thereon ;  and  it  is  often  convenient,  as  well  as  perfectly  just, 
to  take  that  course.' 

ownership  of  shai-es  in  corporations  did  not,  constitute  a  "doing  of  busi- 
ness "  within  the  state  witliin  the  meaning  of  the  act.  Neither  did  the  pur- 
chase of  oil  as  aforesaid,  or  the  ownership  of  interests  in  statutory  limited 
partnersliips.  It  was  also  held  that  it  was  not  the  purpose  of  the  statute  to 
tax  such  foreign  corporations  on  their  whole  capital  stock,  but  only  to  the 
extent  that  they  should  bring  their  property  for  employment  within  the 
state.  Also,  that  the  Standard  Oil  Company  did  not,  by  the  facts  above 
stated,  bring  all  its  capital  stock  within  the  state,  either  actually  or  con- 
structively.    Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  St.,  119. 

1  Great  Barrmgton-y.  County  Commissioners,  16  Pick.,  573;  Newark  City 
Bank  v.  The  Assessor,  30  N.  J.,  13;  State  v.  Branin,  23  N.  J.,  484;  State  v. 
Bentley,  23  N.  J.,  533;  Wlritsell  v.  Northampton  County,  49  Pa.  St.,  526; 
post,  chs.  Ill,  VI  and  XII. 

A  tax  laid  in  California  upon  the  stock  of  a  corporation  owned  entirely 
by  a  non-resident,  and  with  all  its  property  in  another  state,  was  held  void. 
The  interest  of  the  owner,  it  was  said,  being  incorporeal  and  intangible,  and 
having  no  situs  apart  from  the  person  of  the  owner,  and  he  being  a  non- 
resident, without  the  jurisdiction  of  the  state,  and  the  tangible  property  of 
the  corporation  of  wliich  the  capital  stock  is  the  representative  being  also 
situate  outside  of  the  state,  it  was  not,  without  some  express  constitutional 
or  statutory  provision  making  it  so,  if  any  such  valid  provision  there  could 
be,  subject  to  the  jurisdiction  of  the  ^ate,  or  to  taxation  within  the  state, 
through  the  medium  of  the  shares  of  stock  in  the  corporation ;  and  it  was 
held  that  the  provisions  of  the  constitution  and  the  statute  do  not  reach  the 
case,  there  being  no  such  express  unquaUfled  provision.  San  Francisco  v. 
Mackey,  23  Fed.  Eep.,  603. 

2  Baltimore  v.  City  Passenger  R.  R.  Co.,  57  Md.,  31. 

3  American  Coal  Co.  v.  County  Commissioners,  59  Md.,  185;  Baltimore  v. 
City  Passenger  R.  R.  Co.,  57  Md.,  31. 

This  right  is  recognized  in  the  national  currency  acts. 
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If  it  were  practicable  to  do  so,  the  taxes  levied  by  any  gov- 
ernment ought  to  be  apportioned  among  the  people  according 
to  the  benefit  which  each  receives  from  the  protection  the 
government  affords  him;  but  this  is  manifestly  impossible. 
The  value  of  life  and  liberty,  and  of  the  social  and  family 
rights  and  privileges,  cannot  be  measured  by  any  pecuniary 
standard ; '  and  by  the  general  consent  of  civihzed  nations,  in- 
come or  the  sources  of  income  are  almost  universally  made 
the  basis  upon  which  the  ordinary  taxes  are  estimated.  This 
is  upon  the  assumption,  never  wholly  true  in  point  of  fact,  but 
sufficiently  near  the  truth  for  the  practical  operations  of  gov- 
ernment, that  the  benefit  received  from  the  government  bears 
some  proportion  to  the  property  held,  or  the  revenue  enjoyed 
under  its  protection ;  ^  and  though  this  can  never  be  arrived  at 

1  Mr.  Thorold  Rogers  says,  in  liis  Treatise  on  Political  Economy,  that  if 
taxation  were  determined  by  the  comparative  protection  accorded  to  indi- 
viduals, women  and  children  should  pay  a  higher  rate  than  strong  and 
healthy  adults,  since  they  have  more  need  of  assistance ;  and,  if  the  law  be 
eflfeotual,  get  more.  And  this,  he  shows,  was  in  fact  the  theory  of  medieval 
(feudal)  finance.  "  The  lord  protected  his  vassal,  the  vassal  assisted  his 
lord  by  Ins  service  or  by  his  purse.  But  -minors  under  the  English  miUtary 
tenures,  and  women  under  some  forms  of  the  mOitary  assize,  were  in  the 
hands  of  guardians,  who  were  enabled  to  take  the  rents  or  profits  of  their 
estates,  without  account,  during  legal  incapacity.  The  reason  given  was 
that  there  was  no  reciprocity  of  service  in  these  cases,  and  the  plea  might 
be  justified,  because,  in  an  age  of  violence,  weakness  taxes  the  energies  of 
defense  more  than  it  excites  the  sentiment  of  pity.  A  more  generous  and 
less  utilitarian  theory  has  gradually  prevailed.  It  is  held  that  for  practical 
purposes,  and  under  the  conditions  of  organized  society,  the  strongest  is  too 
much  indebted  to  the  security  which  a  wise  and  just  government  gives,  to 
allow  any  such  comparison  between  his  condition  and  the  condition  of  the 
weakest,  as  shaU  tend  to  lay  a  heavier  impost  on  the  latter."  Ch.  21.  See, 
also,  Mm,  Pol.  Econ.,  b.  v,  ch.  3,  §  3. 

2  "  The  idea  of  property  consists  in  an  estabhshed  expectation;  in  the  per- 
suasion of  being  able  to  draw  such  or  such  an  advantage  from  the  thing 
possessed,  according  to  the  natm-e  of  the  case.  Now  tliis  expectation,  this 
persuasion,  can  only  be  the  work  of  the  law.  I  cannot  count  upon  the  en- 
joyment of  that  which  I  regard  as  mine,  except  through  the  promise  of  the 
law  which  guaranties  it  to  me.  It  is  law  alone  which  permits  me  to  forget 
my  natm-al  weakness.  It  is  only  through  the  protection  of  the  law  that  I 
am  able  to  inclose  a  field,  and  to  give  myself  up  to  its  cultivation  with  the 
sirre  though  distant  hope  of  harvest.''  .  .  .  "  Property  and  law  are  bom 
together  and  die  together.  Before  laws  were  made  there  "was  no  property ; 
take  away  laws  and  property  ceases."  Bentham,  Theory  of  Legislation; 
Works  (Edinb.  ed.),  vol.  I,  p.  308.  And  speaking  of  the  right  to  property, 
he  justly  adds ;  "  It  is  that  right  which  has  vanquished  the  natural  aversion 
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•with  accuracy,  through  the  operation  of  any  general  rule,  and 
would  not  be  wholly  just  if  it  could  be,  experience  has  given 
us  no  better  standard,  and  it  is  applied  in  a  great  variety  of 
forms,  and  with  more  or  less  approximation  to  justice  and 
equality.  But,  as  before  stated,  other  considerations  are  always 
admissible ;  what  is  aimed  at  is,  not  taxes  strictly  just,  but 
such  taxes  as  will  best  subserve  the  general  welfare  of  the 
political  society.!  , 

The  taxes  governments  have  been  accustomed  to  lay.     In 

modern  times,  governments  have  been  accustomed  to  levy  a 
great  variety  of  taxes ;  sometimes  relying  upon  a  single  kind 
for  aU  the  needs  of  the  state,  and  sometimes  levying  a  number 
of  different  kinds  with  a  view  to  distribute  the  burden  more 
equally  or  more  to  the  general  acceptance.  None  of  these 
can  invariably  operate  with  justice,  but  all  have  advantages 
that  may  make  one  desirable  under  one  set  of  circumstances, 
and  another  the  best  when  circumstances  have  changed.  Those 
which  have  been  most  common  will  be  briefly  referred  to. 

Capitation  Taxes.     These  are  not  a  common  resort  in  mod- 
ern times,^  and  only  in  a  few  cases  could  they  be  either  just  or 

to  labor;  wliich  has  given  to  man  the  empire  of  the  earth;  which  has 
brought  to  an  end  the  migratory  life  of  nations ;  which  has  produced  the  love 
of  country  and  a  regard  for  posterity."  See  Wayland,  Pol.  Eoon.,  b.  4,  ch. 
3,  §  1;  Rogers'  Pol.  Econ.,  ch.  31. 

1  An  early  Maryland  law  recited  that  "  fines,  duties  or  taxes  may  properly 
and  justly  be  imiDosed  or  laid  with  a  political  view  for  the  good  government 
and  benefit  of  the  community."  Upon  this  Chancellor  Bland  comments  as 
follows:  "  A  citizen  may  have  a  fine  imposed  upon  him  as  a  punishment 
for  his  misdemeanor  or  crime ;  a  duty  may  be  imposed  as  a  means  of  insur- 
ing good  conduct,  and  in  aid  of  the  pohce,  as  in  the  form  of  a  duty  for  a 
license  to  keep  a  tavern,  to  retail  spirituous  liquors,  to  keep  a  bUliard  table, 
etc. ;  a  treble  tax  may  be  imposed  with  a  political  view,  as  upon  non- jurors 
during  a  war,  etc."  "Williams'  Case,  3  Bland,  Ch.,  186,  357.  In  the  same 
case  the  le^tned  chancellor  refers  to  statutes  of  the  colony  wliich  taxed 
bachelors  as  such.  This  was  not  because  they  had  more  to  be  protected  by 
the  government  than  other  persons,  but  probably  from  a  variety  of  reasons, 
one  of  the  most  influential  being  that  presumptively,  they  were  better  able 
to  bear  the  burdens  of  government  than  men  with  families  dependent  upon 
them,  or  unmarried  females  whose  income  would  commonly  be  less. 

2  The  taxes  assessed  by  this  name  have  not  always  been  taxes  levied  on 
persons,  but  sometimes  taxes  exacted  from  distilcts  or  provinces,  and  meas- 
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politic.  As  they  regard  only  the  person,  tliey  must  be  shared 
equally  b}'  aU,  except  under  governments  where  privileged  or- 
ders are  recognized,  and  where  they  might  be  graded  accord- 
ing to  the  orders  to  which  the  several  persons  taxed  belong. 
If  the  tax  is  graded  by  pi-operty,  it  is  obviously  something  be- 
sides a  capitation  tax. 

Land  Taxes.  These  may  be  measured  by  the  production, 
by  the  rent,  or  by  the  value.  The  first  method  has  seldom 
been  resorted  to  in  enlightened  periods.^  To  some  extent  it 
would  operate  as  a  discouragement  to  industry;  and,  while  it 
might  not  be  bmxlensome  to  the  cultivators  of  very  productive 
estates,  it  might  preclude  poor  lands,  whose  production  would 
barely  pay  for  cultivation,  from  being  cultivated  at  all ;  in  other 
words,  would  be  equal  to  the  whole  rental  value.  A  tax,  meas- 
ured by  rents,  will  usually  come  nearer  to  being  a  tax  on  the 
actual  revenue  of  the  land  proprietor;  and  this  standard  is 
more  common.  A  variety  of  land  taxes,  under  different  names, 
has  been  levied  in  England,  merging  at  last  in  a  general  land 
tax,  measured  by  rent,  and  apportioned  to  the  municipal  di- 
visions. As,  however,  this  tax  has  been  based  upon  valuations 
made  in  the  fourth  j^ear  of  William  and  Mary  (1692),  it  is  ex- 
tremely unequal,  and  perhaps  only  continues -to  be  acquiesced 
in  because  a  very  small  portion  only  of  the  whole  revenue  is 


ured  by  the  capita.  Such  were  the  capitation  taxes  levied  under  the  Eoman 
Empire,  in  apportioning  which  among  individuals,  one  might  represent 
several  capita,  according  to  his  wealth  in  land,  while  others  escaped  the  tax 
entirely.    Gibbon's  Decline  and  Fall,  ch.  17. 

It  is  common,  in  providing  for  a  labor  tax  for  the  repau-  of  highways,  to  as- 
sess every  able-bodied  male  adult  one  or  more  days'  labor,  as  a  capitation 
tax.  But  sometimes  poU  taxes  are  levied  for  school  purposes.  The  require- 
ment of  a  state  constitution,  that  the  poU  tax  shall  be  "  applied  exclusively 
in  aid  of  the  public  school  fund,"  wiU  not  preclude  charging  against  it  the 
cost  of  collection.     Shaver  v.  Eobinson,  59  Ala.,  195. 

1  It  was  made  use  of  under  the  Roman  Empke.  Gibbon's  Decline  and 
Fall,  ch.  17.  It  has  been  occasiDnaUy  employed  in  recent  times.  Tithes  for 
the  support  of  the  Established  Church  in  England  were  so  measured. 

Where  land  is  assessed  for  taxation  as  such,  it  is  not  competent  at  the 
same  time  to  assess,  for  separate  taxation,  rents  which  are  to  accrue  there- 
after from  the  same  land,  since  rent  to  grow  due  is  part  of  the  land  itself ; 
an  incident  to  it ;  and  would  therefore  be  included  in  the  assessment  of  the 
land.    Scully  v.  People,  104  lU.,  349. 
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raised  by  it.^  In  this  country  land  taxes  are  commonly  laid  by 
value.  This  is  subject  to  some  objections.  In  order  to  insure 
equality,  it  is  necessary,  in  a  new  and  rapidly  improving  country, 
that  there  should  be  frequent  valuations,  and  this  requires  a 
great  official  force  and  involves  heavy  expense.  The  appor- 
tionment of  this  expense  among  towns  or  other  small  divisions 
of  territory,  the  people  of  which  are  allowed  to  choose  the  of- 
ficers, reconciles  them  to  the  burden,  and,  in  many  of  the 
states,  a  new  valuation  is  made  annually.^  An  objection,  theo- 
retically more  serious,  is  that  a  tax  by  assessed  value  is  often 
(where  the  land  is  poor  and  unproductive,  or  where  it  is  wild  and 
imcultivated)  a  tax  which  is  paid  from  capital  instead  of  from 
revenue.*  A  tax  to  be  thus  paid  cannot  long  continue,  and  is  sel- 
dom to  be  purposely  laid ;  but,  in  particular  instances,  almost 
any  tax  will  be  such.  And  in  this  country,  where  a  consider- 
able portion  of  the  community  invest  in  lands  with  a  view  to 
profit  from  the  rise  in  value,  unproductive  and  uncultivated 
lands  cannot  be  exempted  from  taxation  because  of  the  hard- 
ships of  individual  cases,  without  exempting  a  large  portion 
of  the  wealth  of  the  'state  now  legitimately  invested  where  it 
is  insuring  large  profits  to  the  owner. 

Taxes  on  Houses.  These,  except  where  the  houses  are 
treated  as  appurtenances  to  lands,  have  been  measured  by 
rents,  and  sometimes  by  hearths  and  windows.  A  hearth  tax 
was  obnoxious,  because,  among  other  reasons,  in  involved  in- 
quisitorial visits  of  officers  to  inspect  rooms ;  and  both  hearth 
and  window  taxes  tended  to  limit  among  the  poor  the  use  of 
these  conveniences,  so  important  not  only  to  comfort,  but  to 
health.     Both  are  now  abohshed  in  England. 

1 1  Bl.  Com.,  307 ;  1  Broom  &  Hadley's  Com.,  368, 373.  See  Queen  v.  Com- 
missioners of  Land  Tax,  2  El.  &  Bl.,  694. 

2  In  the  light  of  the  experience  we  have  of  the  American  system,  it  is  in- 
teresting to  note  what  is  said  by  Adam  Smith :  "  A  land  tax  assessed  accord- 
ing to  a  general  survey  and  valuation,  how  equal  soever  it  may  be  at  first, 
must,  in  the  course  of  a  very  moderate  period  of  time,  become  unequal.  To 
prevent  its  becoming  so  would  require  the  continual  and  painful  attention 
of  government  to  all  the  variations  in  the  state  and  produce  of  every  dif- 
ferent farm  in  the  country,"  .  .  "an  attention  so  unsuitable  to  the 
nature  of  government,  that  it  is  not  likely  to  be  of  long  continuance,  and 
which,  if  it  is  continued,  will  probably,  in  the  long  mn,  occasion  much 
more  trouble  and  vexation  than  it  can  possibly  bring  relief  to  the  contribu- 
tors."   Wealth  of  Nations,  b.  v,  ch.  2,  pt.  2. 
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Taxes  on  Income.  These  may  be  on  all  incomes,  or  on  aU 
with  such  exemption  as  will  enable  the  tax  payer,  in  a  frugal 
manner,  to  support  himself  and  his  family.'  The  latter  is  the 
course  usually  adopted,  and,  in  some  cases,  incomes  in  excess 
of  the  exemption  have  been  taxed  a  larger  percentage  as  they 
increased  in  amount.  The  reasons  which  favor  this  discrim- 
ination would  also  justify  a  heavier  proportionate  tax  on  the 
thrifty  classes  in  other  oases ;  and  the  principle  once  admitted, 
there  is  no  reason  but  its  own  discretion  why  the  legislature 
should  stop  short  of  imposing  the  whole  burden  of  government 
x  on  the  few  who  exhibit  most  energy,  enterprise  and  thrift.  Such 
a  discrimination  is  a  penalty  on  the  possession  of  these  qualities. 
3ut  any  income  tax  is  also  objectionable,  because  it  is  inquisi- 
torial, and  because  it  teaches  the  people  evasion  and  fraud.  No 
means  at  the  command  of  the  government  have  ever  enabled 
it  to  arrive  with  anything  like  accuracy  at  the  incomes  of  its 
citizens,  and  they  resist  its  inquisitions  in  all  practical  modes, 
not  only  because  they  desire  to  avoid  as  far  as  possible  the 
pubhc  burdens  which  they  are  certain  are  not  to  be  equally 
imposed,  but  also  because  they  are  not  willing  that  their  pri- 
vate aifairs  and  the  measure  of  their  prosperity  should  be 
exposed  to  the  public.^  The  taxes  imposed  on  incomes  by  the 
United  States  dming  and  immediately  following  the  late  war 
were  escaped  by  a  large  proportion  of  those  who  should  have 
paid  them,  and  the  assessors'  returns  were  a  wholly  inadequate 
indication  of  the  annual  private  revenue  of  the  country.  In 
the  United  States,  also,  such  a  tax  is  unequal,  because  those 
holding  lands  for  the  rise  in  value  escape  it  altogether  —  at 
least  until  they  sell,  though  their  actual  increase  in  wealth  maj^ 
be  great  and  sure. 

Taxes  on  Employments.  A  tax  on  the  privilege  of  carrying 
on  a  business  or  employment  will  commonly  be  imposed  in  the 
form  of  an  excise  tax  on  the  license  to  pursue  the  employment ; 
and  this  may  be  a  specific  sum,  or  a  sum  whose  amount  is  reg- 

iSee  New  Orleans  v.  Fourcliy,  30  La  Am,  910. 

2  Gibbon  refers  to  torture  employed  under  the  Empire  to  ascertain  the 
profits  of  employments.  See  Decline  and  Fall,  ch.  17.  Its  employment  upon 
the  Jews  in.  England  is  a  f amOiar  fact  in  history. 

The  states  may  tax  income  except  as  to  any  part  thereof  derived  from  non- 
taxable securities.    Opinions  of  Justices,  53  N.  H,,  634. 
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ulated  by  the  business  done  or  income  or  profits  earned.  Some- 
times small  license  fees  are  required,  mainly  for  the  purpose  of 
regulation;  but  in  other  cases  substantial  taxes  are  demanded, 
because  the  persons  upon  whom  they  are  laid  would  otherwise 
escape  taxation  in  the  main,  if  not  entirely.  Instances  of 
hawkers,  peddlers,  auctioneers,  etc.,  will  readily  occur  to  the 
mind.  The  form  of  a  license,  though  not  a  necessary,  is  a  con- 
venient, form  for  such  a  tax  to  assume,  because  it  then  becomes 
a  condition  to  entering  upon  the  business  or  employment,  and 
is  collected  without  difaculty.  But  it  is  equally  competent 
to  impose  and  collect  the  tax  by  the  usual  methods.' 

Taxes  on  the  Carriage  of  Property.  There  are  various 
methods  of  imposing  these ;  as  by  licensing  the  business,  by 
taxing  the  vehicles  employed,  by  tonnage  duties,  etc.  As  to 
tonnage  duties,  the  powers  of  the  states  are  restricted,  as  is 
elsewhere  shown. 

Taxes  on  the  Wages  of  Labor.  These,  in  a  country  where 
wages  are  only  sufficient  to  supply  the  absolute  needs  of  life, 
would  necessarily  fall  on  the  employer ;  but  when  the  accumu- 
lations of  labor  are  relied  upon  for  a  competency,  and  even  for 
wealth,  the  burden  might  be  more  felt  by  the  laborer.  In 
modern'times  such  taxes  have  been  unusual. 

Taxes  on  Servants,  Horses,  Dogs,  Carriages,  etc.  These  are 
intended  as  taxes  on  luxury  and  ostentation,  and  can  seldom 
prove  burdensome.     Each  person  assesses  himself  in  determin- 


1  la  Ould  V.  Richmond,  23  Grat.,  464,  468,  a  city  tax  on  lawyers  was  con- 
tested for  the  reason,  among  others,  that  the  persons  taxed  held  a  license  from 
the  state  to  practice  law,  and  the  municipal  tax  went  to  nullify  it.  Ander- 
son, J.,  says:  "  Whilst  a  lawyer's  license  authorizes  him  to  practice  law  in 
any  court  of  the  commonwealth,  and  it  is  not  in  the  power  of  any  munici- 
pahty  to  deprive  him  of  that  right,  or  to  take  away  his  license,  it  is  a  civil 
right  and  privilege  to  which  are  attached  valuable  immunities  and  pecuniary 
advantages,  and  is  a  fair  subject  of  taxation  by  the  state,  or  by  a  municipal 
corporation  where  he  resides  and  enjoys  the  privilege.  It  is  a  vested  civil 
right;  yet  it  is  as  properly  a  subject  of  taxation  as  property  to  which  a  man 
has  a  vested  right.  I  cannot  perceive  that  there  would  not  be  as  much  rea- 
son for  saying  that  a  man's  property  is  not  taxable,  because  he  has  a  vested 
right  in  it,  as  for  saying  that  a  lawyer's  Hcense  is  not  taxable  because  he  has 
a  vested  right  to  it."    See^osi,  ch,  XVIII. 
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ing  how  many  he  will  employ  or  own.^  The  same  may  be 
said  of  taxes  on  plate  and  articles  of  display,  when  taxed  di- 
rectly. 

Taxes  on  the  Interest  of  Money.  These  are  objectionable  for 
the  same  reasons  that  apply  to  income  taxes.  They  lead  to 
the  same  evasions,  and  to  some  others  which  it  is  impossible  to 
check  or  circumvent.     They  are  seldom  levied  eo  nomine. 

Taxes  on  Dividends  are  more  easily  collected  and  do  not 
usually  involve  inquisitorial  proceedings.  Dividends  come 
from  corporations  whose  proceedings  are  usually  semi-public, 
and  while  the  privacy  of  individuals  is  not  invaded,  neither  are 
the  demands  of  the  government  liable  to  serious  evasions. 
This  is  a  common  method  of  raising  revenue. 

Tuxes  on  Legacies  and  Inltcrltancesr  These  are  laid  in  dimi- 
nution of  a  new  capital  which  now  comes  to  the  hands  of 
parties  on  the  death  of  former  owners;  and  in  theory  they 
should  not  be  burdensome.  In  fact,  however,  except  when 
they  are  upon  gifts  by  wiU  to  others  than  the  immediate  fam- 
ily, or  are  on  collateral  inheritances,  they  are  likely  to  be  felt 
severely.  The  property  held  by  the  head  of  the  family  is 
usually,  for  all  purposes  of  supplying  comforts  and  enjoyments, 
the  property  of  all  the  family ;  and  a  tax  upon  their  succession 
to  it  on  his  death  comes  in  a  time  of  unusual  necessary  dis- 
bursements to  increase  the  embarrassments  and  burdens  which 
accompany  the  loss  of  their  main  reliance  and  sujiport.  Some- 
times these  taxes  are  levied  on  testamentary  gifts  and  collateral 
successions  only. 

1  Whether  the  employees  of  a  railroad  company  are  "  servants  "  within  a 
revenue  law,  see  Attorney-General  v.  Railway  Co.,  3  H.  &  C,  793. 

2  In  Eyre  v.  Jacobs,  14  Grat.,  433,  a  tax  on  collateral  inheritances  was  ob- 
jected to  as  opposed  to  the  requirement  that  taxation  of  property  should  be 
uniform.  But  the  tax  was  sustained  as  not  being  a  tax  on  property,  but  on 
the  privilege  of  succeeding  to  the  inheritance.  The  tax  is  spoken  of  in  the 
case  by  £ee,  J. ,  as  one  of  great  antiquity,  imposed  upon  the  Romans  as  early 
as  the  days  of  the  Emperor  Augustus,  and  often  in  early  times  by  nations 
of  Europe,  as  well  as  in  modern  times.  See,  also,  Williams'  Case,  3  Bland, 
Ch.,  186,  359.  A  similar  objection  to  such  a  tax  in  Tyson  v.  State,  38  Md., 
577,  was  also  overruled. 

A  succession  tax  is  not  a  direct  tax  upon  the  land  taken  by  descent,  but  is 
an  impost  upon  the  devolution  of  the  estate,  or  the  right  to  become  benefi- 
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Taxes  on  Sales,  Bills  of  Exchange,  Oold  and  Silver  Bullion, 
etc.  These  when  laid  on  the  instruments  by  means  of  which 
business  is  transacted,  and  imposed  in  the  form  of  stamp  duties, 
have  the  high  recommendation  that  the  cost  of  collection  is 
but  a  small  percentage  of  the  sum  reaUzed,  and  few  evasions 
of  payment  are  practicable.  They  are  besides  paid  in  small 
sums,  as  business  transactions  take  place  from  time  to  time, 
and  are  therefore  not  much  felt.  Indeed,  on  many  accounts 
they  are  the  least  objectionable  taxes  that  can  be  levied ;  and 
the  repeal  of  the  most  of  those  which  were  levied  by  federal 
authority  in  this  country  is  probably  due  to  the  strong  interest 
in  favor  of  taxation  calculated  to  aid  particular  branches  of 
trade.  Notes  issued  with  the  intent  that  they  shall  circulate  as 
currency  are  also  sometimes  taxed,  with  or  without  stamps.' 

Taxes  on  Newspapers.  These  would  be  likely  to  be  imposed 
in  the  form  of  stamp  taxes.  The  objections  are  very  obvious, 
and  were  thought  to  be  conclusive  in  this  country  even  when 
the  need  of  revenue  was  the  greatest. 

« 

Taxes  on  Legal  Process.  These  are  usually  imposed  with  a 
view  to  adjusting,  on  an  equitable  basis,  as  between  suitors  and 
the  pubhc,  the  expenses  of  the  administration  of  justice. 
They  may  be  imposed  as  stamp  fees  on  process,  fees  for  per- 
mission to  enter  a  suit,  etc.^ 

cially  entitled  thereto,  or  to  the  income  thereof.  Scholey  v.  Rew^  S3  Wall., 
331.  A  legacy  tax  imposed  by  the  United  States  is  not  payable  by  one 
■whose  domicile  is  in  a  foreign  country.  United  States  u.  Hunewell,  13  Fed. 
Rep.,  617.  A  devisee  of  real  estate  is  hable  to  the  succession  tax,  though  in 
the  division  of  the  estate  he  receives  the  value  of  the  land  in  other  property. 
Scholey  v.  Reed,  23  Wall.,  331.  Further,  as  to  legacy  and  succession  taxes, 
see  Wright  v.  Blakeslee,  101  U.  S.,  174;  HeUman  v.  United  States,  15  Blatch., 
13:  United  States  v.  AUen,  9  Ben.,  154;  Same  v.  Tappan,  10  Ben.,  884; 
Same  v.  New  York  Life,  etc.,  Co.,  9  Ben.,  413;  Same  v.  Hart,  4  Fed.  Rep., 
293;  Same  v.  Townsend,  8  Fed.  Rep.,  BOG;  Same  v.  Hazard,  8  Fed.  Rep., 
380;  Same  v.  Brice,  8  Fed.  Rep.,  381;  Same  v.  Leverich,  9  Fed.  Rep.,  586; 
Clapp  V.  Mason,  94  U.  S.,  589;  Mason  v.  Sai-gent,  104  U.  S.,  689.  A  tax  on 
collateral  inheritances  is  payable  by  a  corporation,  and  an  orphan  asylum 
may  be  liable  for  it  though  its  property  is  exempt  from  taxation.  Miller 
V.  Commonwealth,  27  Grat.,  110. 

1  As  to  what  is  taxable  as  "  circulation"  under  the  federal  revenue  laws, 
see  U.  S.  V.  Wilson,  106  U.  8.,  620;  In  re  Aldrich,  16  Fed.  Rep.,  369. 

3  There  are  express  constitutional  provisions  for  such  taxation  in  Georgia, 
Nebraska,  Nevada  and  Wisconsin.    That  they  may  be  laid  without  any  such 


32  LAW   OF   TAXATION.  [cH.  I. 

Taxes  on  Consumable  Luxuries.  Articles  like  spirituous  and 
malt  liquors,  tobacco,  etc.,  are  generally  subjected  to  heavy 
taxation  as  constituting  mere  luxuries,  so  that  however  severe 


express  authority,  see  Harrison  v.  Willis,  7  Heisk,,  35;  State  v.  Howran,  8 
Heisk.,  824.  The  right  is  easier  defended  than  the  policy,  as  the  tax,  if 
heavy,  may  in  some  cases  be  equivalent  to  a  denial  of  justice.  The  heaviest 
taxes  of  this  descriptioji  have  been  those  indirectly  imposed  in  the  form  of 
fees  to  judicial  oiEcers.  For  several  centuries  such  fees  in  England  consti- 
tuted the  principal  compensation  of  the  judges ;  the  regular  salaries  even 
of  those  of  the  highest  courts  being  insignificant.  Adam  Smith  found  an 
advantage  in  this,  for  he  says  it  happened  that  each  of  the  superior  courts 
of  Westminster  "  endeavored  by  superior  dispatch  and  impartiality,  to  draw- 
to  itself  as  many  causes  as  it  could.  The  present  admirable  constitution  of 
the  courts  of  England  was  perhaps  originally  in  a  great  measure  formed  by 
this  emulation,  wiuch  anciently  took  place  between  their  respective  judges, 
each  judge  endeavoring  to  give  in  his  own  court  the  speediest  and  most 
effectual  remedy  which  the  law  would  admit  for  every  sort  of  injustice." 
Wealth  of  Nations,  b.  v,  ch.  1,  pt.  2.  These  insignificant  salaries  continued 
until  the  seventeenth  century.  At  times  in  this  country  an  idea  has  pre- 
vailed that  the  courts  should  be  made  self-supporting ;  and  in  the  case  of 
the  justices'  courts  this  is  now  the  general  rule,  at  least  as  regards  their 
civil  jurisdiction. 

The  validity  of  a  tax  on  the  unsuccessful  party  to  a  lawsuit  was  questioned 
in  Harrison  «.  AVUlis,  7  Heisk. ,  35,  as  "the  imposition  of  a,  burthen  upon 
the  right  of  the  citizen  to  go  into  the  courts  to  have  his  wrongs  redressed, 
and  his  rights  vindicated,"  and  as  an  infraction  of  that  section  of  the  biU  of 
rights  which  declares  that  "  all  courts  shall  be  open,  and  every  man  for  an 
injury  done  him  in  his  lands,  goods,  person  or  reputation,  shall  have  rem- 
edy by  due  course  of  law,  and  right  and  justice  administered  without  sale, 
denial,  or  delay."  The  court  sustained  the  law,  remarking  that  such  laws 
had  long  existed,  and  this  clause,  taken  from  Magna  Charta,  was  not  to  be 
understood  as  prohibiting  such  a  tax,  but  to  be  interpreted  in  the  light  of 
the  Instory  of  the  times  when  adopted. 

In  Arkansas  it  is  held  that  the  fees  required  by  law  upon  the  issue  of  a 
writ  or  the  recording  of  an  instrument  are  strictly  fees  to  the  public  and 
not  taxes  within  the  meaning  of  the  clause  in  the  constitution  requiring  aU 
property  to  be  taxed  by  valuation.  Lee  County  v.  Abraliams,  34  Ark.,  166. 
A  charge  of  |3  to  be  included  in  the  judgment  on  any  criminal  conviction 
does  not  violate  that  clause.     Murphy  v.  State,  38  Ark.,  514. 

That  entry  fees  and  continuance  fees  in  suits  do  not  violate  a  constitu- 
tional provision  that  every  person  "  ought  to  obtain  right  and  justice  freely 
and  without  purchase,  completely  and  without  denial,  promptly  and  with- 
out delay,"  see  Perce  v.  HaUett,  13  E.  I.,  363.  Neither  are  they  by  im- 
plication prohibited  by  the  constitution  providing  in  terms  that  taxes  may 
be  levied  on  certain  specified  callings  and  kinds  of  business,  and  not  ex- 
pressly sanctioning  the  taxation  of  lawsuits.  State  v.  Lancaster  Co.,  4 
Neb.,  537.    See  Hewlett  v.  Nutt,  79  N.  C,  263. 
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may  be  the  tax,  it  will  never,  of  necessity,  prove  burdensome 
to  the  needy  classes.  Tbe  taxes  are  laid  in  various  forms ;  on 
the  importation,  the  manufacture,  and  the  sale.  In  the  United 
States  the  inclination  of  late  has  been  to  make  the  tax  on 
spirituous  liquors  as  heavy  as  can  be  collected;  but  experience 
demonstrates  that  a  point  may  be  reached  where  any  accession 
to  the  tax,  by  increasing  the  temptations  to  fraud  and  evasion, 
will  tend  to  lessen  the  amount  collected.  Indeed  the  same 
may  be  said  of  all  taxes ;  the  higher  they  are  the  more  numer- 
ous will  be  the  frauds,  perjuries,  betrayals  of  official  trust,  and 
evasions  of  public  duty;  and  when  they  reach  a  point  where 
the  chances  of  profit  by  clandestine  manufacture  or  importa- 
tion are  in  excess  of  the  chances  of  loss  by  detection,  added 
to  the  tax,  the  revenue  wiLL  be  certain  to  faU  off  very  rapidly 
even  though  consumption  is  not  diminished.  It  has  recently 
been  proved  by  the  experience  of  the  federal  excise  laws  that 
a  tax  of  fifty  cents  a  gallon  on  spirits  may  be  more  productive 
than  one  of  four  times  that  amount.  Great  Britain  at  one 
time  had  a  simiLar  experience  with  taxes  on  tea. 

Taxes  on  Exports.  These,  if  the  articles  exported  are  a  ne- 
cessity to  foreign  countries,  tend  to  transfer  to  such  countries 
a  part  of  the  burden  of  supporting  our  own  government.  If 
not  a  necessity,  they  diminish  exportation  and  production.  In 
either  case  they  "will  usually  be  impohtic ;  in  the  latter,  almost 
certainly,  and  in  the  former  by  inviting  retaliatory  legislation 
by  the  countries  affected.  In  this  country  the  states  cannot 
levy  export  duties  without  the  consent  of  congress,  except  for 
the  purposes  of  inspection,^  and  congress  is  also  prohibited  to 
lay  any  tax  or  duty  on  articles  exported  from  any  state.^ 

Taxes  on  Imports.  These  have  generally  been  the  chief  re- 
liance of  the  federal  government  for  its  revenue.  They  have 
been  laid  on  almost  every  conceivable  article  of  use,  taste  or 
ornament,  and  upon  almost  every  possible  theory  and  princi- 
ple. Some  tariff  laws  have  perhaps  been  framed  with  a  view 
to  the  just  distribution  of  the  burden,  and  for  revenue  purposes 
only ;  others,  wMle  having  revenue  mainly  Lu  view,  have  laid 

1  Const.  U.  S.,  art.  I,  §  x. 

2  Const.  U.  S.,  art.  I,  §  is. 
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heavier  duties  on  aa'ticles  which  would  come  in  competition 
with  home  manufactures,  while  others,  in  some  of  their  duties, 
have  discarded  the  idea  of  revenue  entirely,  and  looked  solely 
to  protection.  We  have  thus  had  revenue  tariffs,  protective 
tariffs,  and  revenue  tariffs  with  incidental  protection.  All 
have  discriminated  more  or  less  against  articles  of  mere  luxury, 
but  articles  of  prime  necessity  have,  under  some,  been  taxed 
very  heavily,  on  the  supposition  that  the  burden  imposed  would 
be  more  than  made  up  to  those  who  shared  it,  by  the  inci- 
dental advantages  they  would  receive  from  the  building  up  of 
manufactures  at  home.  "Whether  the  result  has  answered  ex- 
pectations is  a  question  foreign  to  the  purpose  of  the  present 
work. 

Taxes  on  Corporate  Franchises.  These  have  been  a  source 
of  large  revenue  in  some  states,  while  others  have  only  placed 
corporations  on  the  same  footing  with  individuals,  and  taxed 
them  on  their  property,  or  imposed  some  specific  tax  intended 
as  an  equivalent  for  a  property  tax.  A  tax  on  a  corporate 
franchise  may  or  may  not  be  just  or  politic.  If  the  business  is 
one  of  which  corporations  have  a  monopoly,  a  tax  on  their 
franchises,  however  heavy,  would  not  be  burdensome,  because 
the  result  would  only  be  to  add  to  the  cost  of  whatever  the 
corporations  supplied  to  the  public,  so  that  the  tax  would  really 
be  paid  by  the  community  at  large.  If,  on  the  other  hand,  the 
business  is  one  open  to  free  competition  between  corporations 
and  individuals,  and  in  respect  to  which  corporations  would 
enjoy  no  especial  privileges  or  advantages,  a  tax  upon  the 
privilege  of  conducting  the  business  under  a  corporate  organ- 
ization would  be  wholly  unreasonable  and  unjust,  because  it 
would  give  individuals  and  partnerships  an  advantage  in  the 
competition;  and  their  competition,  keeping  down  prices, 
would  prevent  corporations  from  indirectly  collecting  any  por- 
tion of  the  tax  from  the  public,  and  leave  them  to  bear  the 
whole  burden  of  a  demand  which,  under  such  circumstances, 
must  prove  ruinous.  "While,  therefore,  a  tax  on  the  corporate 
franchises  of  banks  of  issue,  which  are  not  subject  to  competi- 
tion, might  be  entirely  just,  one  on  the  corporate  organization 
of  a  trading  company,  with  which  every  individual  might 
compete,  would  usually  be  wholly  unjust,  and,  if  continued, 
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must  result  in  the  abandonment  of  a  business  which,  under 
such  circumstances,  would  be  carried  on  at  a  ruinous  disadvan- 
tage. 

Taxes  on  the  Value  of  Property.  These  have  been  tlie  main 
reliance  of  the  states.  A  common  method  of  raising  revenue 
has  been  to  levy  annual  taxes  on  the  value  of  all  the  real  and 
personal  property  of  the  inhabitants,  with  limited  exceptions, 
and  irrespective  of  the  income  which,  by  means  of  the  prop- 
erty, is  or  may  be  realized.  This  seems  at  first  view  to  be  just, 
and  in  the  belief  that  it  is  just,  it  has  been  steadfastly  adhered 
to  notwithstanding  the  many  and  very  serious  difficulties  at- 
tending it.  These  difficulties  pertain,  for  the  most  part,  to  the 
taxation  of  personal  property,  which  is  subject  to  the  following 
very  important  objections: 

1.  It  cannot  be  assessed  without  inquisitorial  process  of  some 
kind,  instituted  for  the  purpose  of  ascertaining  that  which  is 
not  open  to  public  inspection,  and  which  the  individual,  except 
under  the  compulsion  of  such  process,  would  not  consent  to  dis- 
close.' Few  persons  will  voluntarily  make  a  complete  exhibit  of 

•  The  reader  will  find  valuable  inf  ormation  on  this  score  in  the  accounts 
which  the  current  histories  of  England  give  of  taxation  in  that  country 
under  the  house  of  Plantagenet.  A  very  interesting  account  of  taxation 
under  Edward  I  is  found  iu  Audrey's  National  and  Domestic  History  of  Eng- 
land, b.  6,  ch.  18.  The  assessment  and  valuation  of  articles  was  so  minute 
and  particular  as  to  give  us  no  small  insight  into  the  domestic  life  of  that 
day,  and  into  the  extent  of  the  comforts  and  conveniences  enjoyed  by  dif- 
ferent classes  of  society.  Lingard,  in  Ms  History  of  England,  b.  4,  ch.  2, 
has  the  following  which  relates  to  taxation  under  Edward  HI : 

"  The  most  ancient  method  of  raising  a  supply  was  by  a  taUiage  on  mova- 
ble property,  varying,  aocordiug  to  circumstances,  from  a  fiftieth  to  a 
seventh,  and  descending  from  the  highest  classes  down  to  the  villeins ;  and 
it  Isinterestiag  to  observe  how  rapidly  the  art  of  taxation  improved  in  every 
succeeding  reign. 

"  Under  John,  each  iudividual  was  permitted  to  swear  to  the  value  of  his 
own  property,  and  the  bailiffs  of  prelates,  earls  and  barons  swore  in  the  place 
of  their  lords.  The  oaths  were  received  by  the  itinerant  justices  who,  for 
that  purpose,  proceeded  regularly  from  hundred  to  hundred ;  and,  accord- 
ing to  the  returns  of  the  justices,  the  tax  in  its  due  proportion  was  levied  by 
the  sheriffs. 

"  By  Henry  IH,  every  man  was  compelled  to  swear,  not  only  to  the  amount 
of  his  own  movables,  but  to  that  of  the  movables  belonging  to  his  two  next 
neighbors ;  and,  if  the  accuracy  of  liis  statement  was  disputed,  the  truth 
was  inquired  into  by  a  jury  of  twelve  good  men  of  the  county.     The  com- 
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their  affairs  to  tke  public,  and  still  fewer,  perhaps,  have  their 
affairs  in  such  shape  that  pubhc  officers  can  make  an  inventory 
of  their  personal  possessions,  including  property  in  the  hands 
of  others  or  at  a  distance,  and  debts  owing  to  them,  without 
the  assistance  of  the  owners  in  prepai'ing  it.  Statutes  have 
recognized  this  difficulty,  and  provided  for  a  list  to  be  pre- 
sented by  the  tax  payer  under  oath,  or  allowed  the  assessor  to 
tax  every  person  according  to  his  own  judgment,  leaving  the 
person  taxed  to  reduce  the  amount  by  his  own  oath  if  he  shall 
see  fit,  and  be  able  to  do  so.  This  is  objectionable,  not  only  as 
taking  away  a  desirable  privacy  in  business  and  family  con- 
cerns, but  also  as  holding  out  a  strong  temptation  to  false 
SAvearing  in  matters  where  a  false  oath  would  be  difficult  if 
not  impossible  of  detection.^ 

missioners  were  not  the  justices,  but  four  knights  appointed  by  the  justices ; 
and  they  were  instructed  to  inquire  into  the  value  of  every  species  of  per- 
sonalty, with  the  exception  of  church  ox-naments,  books,  horses,  arms,  gold, 
silver,  jewels,  furniture,  the  contents  of  the  cellar  and  larder,  and  hay  and 
forage  for  private  use. 

"  Under  the  Edwards,  the  commissioners  were  appointed  immediately  by 
the  crown.  Tiiey  called  before  them  the  principal  inhabitants  of  each  town- 
sliip,  and  bound  four,  six  or  more  of  them,  by  oath,  to  inquire  into  the  value 
of  the  movables  possessed  by  each  householder  on  the  day  mentioned  in  the 
act,  winch  was  generally  the  feast  of  St.  Michael.  By  movables,  they  were 
to  understand  not  only  corn,  cattle  and  merchandise,  but  money,  fuel,  furni- 
ture and  wearing  apparel ;  and,  if  any  such  articles  had  been  sold,  removed 
or  destroyed  since  the  day  specified,  they  were  yet  to  include  them  within 
the  amount.  The  exceptions  allowed  were  few.  The  knights  and  esquires 
did  not  return  their  armor,  horses  or  equipments,  their  plate  of  gold,  silver 
or  brass,  their  clothes  or  jewels,  or  those  which  belonged  to  their  wives ;  and 
persons  of  inferior  rank  were  exempted  from  payment  for  one  suit  of  clothes 
for  the  husband  and  another  for  the  wife,  one  bed,  one  ring,  a  clasp  of  gold 
or  silver,  a  silk  sash  or  girdle  for  daily  use,  and  a  cup  of  sUver  or  porcelain. 
It  is  evident  that,  in  these  inquiries,  as  the  temptation  was  great,  so  also  were 
the  means  of  concealment.  But  the  ingenuity  of  the  commissioners  kept 
pace  with  the  artfulness  of  the  defaulters.  Each  year  new  regulations  were 
issued  from  the  exchequer,  and,  sometimes  within  a  short  period,  the  amount 
of  tax  from  the  same  township  was  nearly  doubled.  This  growing  evil 
occasioned  numerous  rem.onstrances.  The  people  complained  that  the  col- 
lectors entered  then-  houses  and  searched  every  apartment ;  that  they  de- 
frauded the  king,  and  that  they  received  bribes  to  spare  some,  while  at  the 
same  time,  through  pique  and  resentment,  they  aggrieved  others." 

I  This  difficulty  has  always  existed.  Latimer,  in  his  sermon  at  Stamford, 
in  the  time  of  Henry  VIII,  inveighs  against  it  in  this  language:  "When 
the  parliament,  the  high  court  of  this  realm,  is  gathered  together,  and  there 
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2.  The  assessment  of  personalty  holds  out  constant  and  very 
powerful  temptations  to  defraud  the  state  by  concealing  the 
knowledge  of  every  thing  which  the  tax  payer  believes  cannot 
easily  be  discovered.  This  is  so  well  understood  that  it  is 
scarcely  expected  that  citizens  wiU  voluntarily  state  what  they 
possess,  or  that  officers  will  make  much  if  any  effort  to  dis- 
cover. Indeed,  the  assessment  of  personal  property  reaches  so 
small  a  proportion  of  the  amount  really  protected  by  govern- 
ment, that  it  might  almost  be  said  that  laws  for  the  purpose 
remain  on  the  statute  books  rather  as  incentives  to  evasion  and 
fraud  in  the  dealings  of  the  citizen  with  the  state  than  as  a 
means  of  realizing  a  revenue  for  public  purposes. 

3.  Such  taxes  are  usually  unjust  in  their  discrimination  be- 
tween residents  and  non-residents  who  enjoy  the  same  protec- 
tion of  the  laws.  This  will  be  manifest  from  an  illustration : 
If  money  is  loaned  at  ten  per  centum,  and  the  tax  upon  credits 
is  one  per  centum  of  the  capital,  the  resident  capitalist  may 
count  upon  an  income  of  nine  per  centum  upon  his  investments. 
But  the  non-resident,  who  could  not  be  taxed  in  the  state  upon 
his  loans  which  are  made  there  and  protected  and  enforced  by 
its  laws,  would,  upon  the  like  investment,  count  upon  ten  per 
centum ;  and  this  difference  would  not  only  be  a  serious  dis- 
crimination against  the  citizen,  but  it  would,  and  does,  encour- 
age further  evasions  and  frauds,  and  particularly  the  loaning 
of  moneys  in  the  names  of  non-residents  in  order  to  escape 
taxation.  It  also  presents  an  inducement  to  citizens,  whose 
investments  do  not  require  personal  attention,  to  take  up  their 
residence  abroad ;  any  saving  of  the  tax  being  equivalent  to 
an  addition  of  that  amount  to  their  incomes. 

4.  Taxation  of  personalty  leads  to  duplicate  taxation  in 
various  ways.  Other  taxes  besides  those  by  valuation  reach 
such  property,  being  laid  in  the  shape  of  duties,  excise  and 
license  fees,  etc. ;  and,  moreover,  when  property  is  moved  from 
one  jurisdiction  into  another,  where  the  time  fixed  for  assess- 

it  is  determined  that  every  man  shall  pay  a  fifteenth  part  of  his  goods  to  the 
king,  then  commissioners  come  forth,  and  he  that  in  sight  of  men,  in  his 
cattle,  corn,  sheep  and  other  goods,  is  worth  an  hundred  marks  or  an  hun- 
dred pound,  will  set  himself  at  ten  pound ;  he  will  be  worth  to  the  king  but 
after  ten  pound.    TeU  me,  now,  whether  this  be  theft  or  no?" 
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ment  is  different,  it  may  for  that  reason  be  twice  assessed  for 
a  tax  on  valuation  for  the  same  period  of  time. 

6.  Such  taxation  requires  a  large  addition  to  the  force  of 
revenue  officers  which  otherwise  would  be  sufficient,  and  it  ren- 
ders necessary  more  frequent  assessments  than  would  be  requi- 
site were  taxation  conlined  to  that  property,  or  those  subjects, 
which  are  more  permanent  in  characteristics  and  ownership. 
To  make  it  just,  it  is  generally  thought  necessary  that  the  tax 
payer's  debts  should  be  deducted;  and  this  complicates  the 
difficulty  of  ascertaining  what  his  estate  is,  and  leaves  every 
man,  in  effect,  to  make  his  own  assessment,  or  subjects  him  to 
the  arbitrary  and  capricious  action  of  the  assessors.'  These 
are  objections  which  every  one  feels  and  appreciates ;  others, 
Avhich  are  more  obscure,  need  not  be  mentioned.  A  tax  on 
land  is  not  open  to  these  objections.  Whenever  the  law  seeks 
to  tax  land  and  personalty  with  equality,  the  general  result  is, 
that  land  pays  much  the  greater  proportion  of  the  tax,  because 
this  can  ah  be  reached,  and  aU  be  taxed ;  no  inquisitorial  pro- 
ceedings are  required  to  discover  it,  and  no  frauds  or  evasions 
can  conceal  it  from  view.  These  and  other  reasons  have  led 
some  political  economists  to  advocate  the  omission  of  per- 
sonalty from  the  customary  taxation  by  value,  and  the  raising 
of  the  ordinar}"  state  revenue  by  a  tax  laid  exclusively  on  land 
and  a  few  other  subjects  which,  like  land,  are  open  to  constant 
public  observation  and  inspection,  and  in  respect  to  which 
neither  would  harsh  sifting  processes  be  required,  nor  evasions 
be  practicable,  nor  frauds  invited.  Such  a  tax,  it  is  claimed, 
while  nominally  falling  upon  a  few,  would  in  fact  be  diffused 
through  the  whole  community,  and  collected  from  all  by  being 
added  to  the  price  of  what  is  produced  and  distributed  by  the 
classes  taxed,  just  as  we  have  found  that  a  tax  upon  any  com- 
mon article  of  consumption  is  paid  in  the  end  by  the  consumer, 

1  Many  statutes  leave  the  assessors  to  estimate  the  personal  estate,  but 
allow  the  tax  payer  to  reduce  an  excessive  valuation  by  a  statement  under 
oath.  Under  the  almost  universal  custom  of  valuing  property  at  from  one- 
fourth  to  one-third  its  estimated  value,  this  privilege  to  the  tax  payer  be- 
comes of  no  avaU.  A  man  having  an  estate  of  $30,000  may  be  taxed  upon 
that  sum,  and  be  without  redress,  because  he  cannot  make  oath  that  he  is 
not  worth  so  much,  when  if  the  general  valuation  is  at  one-third  only,  he 
should  be  taxed  on  but  $10,000. 
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and  is  no  more  burdensome  to  the  dealer  who  nominally  pays 
it  than  it  is  to  any  other  member  of  the  community  of  con- 
sumers. Adam  Smith  declared  that  "  no  tax  can  ever  reduce 
for  any  considerable  time  the  rate  of  profit  in  any  particular 
trade,  which  must  always  keep  its  level  with  other  trades  in 
its  neighborhood." '  And,  indeed,  in  this  country,  during  and 
after  the  great  civil  war  of  1861-5,  it  was  generally  found  that 
a  heavy  tax  upon  any  particular  article  of  consumption  gave 
the  business  that  produced  it  a  new  and  vigorous  impulse  of 
prosperity.^ 

Taxes  on  Armtsements.  These  constitute  a  very  considerable 
source  of  income  to  the  cities  and  villages  of  the  country,  and 
sometimes  to  the  state  itself.  "When  the  amusements  are  of  a 
public  nature,  like  theatrical  and  other  exhibitions  and  shows, 
concerts,  games  of  skill  or  chance,  publicly  performed,  whether 
for  profit  or  otherwise,  races,  etc.,  they  seem  to  be  as  proper 
subjects  of  taxation  as  property  or  ordinary  business.  In  fact 
such  a  tax  is  in  the  nature  of  a  tax  on  luxuries,  and  therefore 
as  unobjectionable  as  a  tax  can  well  be.  The  limit  to  the  right 
to  tax  amusements,  if  any  exists,  has  never  been  judicially 
pointed  out,  but  Avhen  the  public  are  invited  to  share  them  the 
right  must  be  clear.  On  the  other  hand,  it  would  seem  that 
strictly  private  and  family  amusements  ought  to  be  considered 
wholly  exempt,  except,  possibly,  when  they  involve  such  ex- 
pense as  to  be  beyond  the  enjoyment  of  the  people  generally, 
and  for  that  reason  to  be  properly  taxable  as  luxuries. 

The  foregoing  by  no  means  embraces  all  the  subjects  of  tax- 
ation ;  some  others  will  be  referred  to  as  we  proceed,  but  the 

•  Wealth  of  Nations,  b.  v,  ch.  11,  p.  11,  art.  4. 

2  Mr.  David  A.  Wells  has  treated  this  general  subject  with  ability  in  many 
pubUoations.  A  pamphlet  embodying  the  remarks  of  Mr.  Isaac  Sherman 
before  the  New  York  assembly  committee  of  ways  and  means,  October,  1874, 
is  exceedingly  instructive  and  valuable.  It  is  highly  probable  that  if  person- 
alty were  whoUy  exempted  from  taxation  by  value,  the  burden  of  state 
taxes  would  be  no  more  unequal  than  now,  and  that  the  general  tone  of 
public  morality,  on  the  score  of  taxation,  escaping  the  schooling  in  evasions 
which  is  now  had,  would  be  higher.  In  our  enumeration  of  taxes  we  have 
not  included  charges  for  postage.  These,  though  sometimes  called  taxes,  are 
in  this  country  looked  upon  rather  as  reasonable  charges  for  a  branch  of 
transportation  which  the  government  undertakes.  They  are  not  burdens 
upon  the  people,  because  they  regularly  fall  below  the  cost. 
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enumeration  here  made  may  be  sufficient  for  our  present  pur- 
poses. Even  marriages  have  sometimes  been  taxed ;  though  as 
a  rule  the  fees  imposed  in  the  case  of  marriages  have  been 
only  such  as  were  supposed  sufficient  to  cover  the  cost  of  proper 
regulations.' 

1  In  the  British  internal  revenue  law  in  force  near  the  close  of  the  great 
wars  with  Bonaparte,  marriage  licenses  were  taxed  ten  shillings  if  ordinary 
and  five  pounds  if  special.  The  marriage  certificate  ^vas  also  taxed  five 
shillings.  That  la^v  ■was  very  carefully  prepared,  with  a  view  to  producing 
as  much  revenue  as  possible  \\'ithout  serious  hardshii)s.  The  discriminations 
against  luxuries  were  properly  very  considerable.  Thus,  the  keeper  of  one 
pleasure  horse  was  taxed  21.  l~s.  6d.,  but  for  two  he  was  charged  91.  4s.,  and 
for  every  additional  horse  6Z.  more,  or  thereabouts.  One  carriage  with  four 
wheels  was  taxed  121.,  and  two,  261.  For  one  male  servant  the  tax  was 
21.  8s.,  for  ten  it  was  621.  No  tax  was  charged  on  incomes  less  than  501. ; 
from  that  to  loOZ.  a  gradually  increasing  tax  was  imposed,  and  incomes 
above  loOZ.  paid  ten  per  cent.  Occupations  and  legal  instruments  were  spe- 
cially taxed ;  the  taxes  on  indentures  of  apprenticeship  ranged  from  log. 
up  to  50Z. ,  and  articles  of  clerkship  in  the  office  of  an  attorney  or  solicitor 
in  the  higher  courts  were  taxed  120/.  The  window  tax  was  6«.  6d.  on  a 
house  with  six  windows,  and  34Z.  10s.  on  one  with  fifty. 
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CHAPTER  IL 

THE  >rATIIRE  OF  THE  POTVER  TO  TAX 

In  the  creation  of  three  distinct  departments  of  the  govem- 
ment,  and  the  apportionment  of  power  between  them,  the 
authority  to  tax  necessarily  falls  to  the  legislatire.  This  is 
manifest  from  the  slightest  consideration  of  what  taxation  is. 
It  is  the  maMng  of  rules  and  regulations  under  which  the  nec- 
essary revenues  for  all  the  needs  of  government  are  to  be  appor- 
tioned among  the  people  and  collected  from  them.  "Wliile  the 
principles  of  the  British  constitution  remained  unsettled  and  in 
dispute,  the  authority  to  lay  and  collect  taxes  was  claimed  for 
the  executive,  but  only  as  a  branch  of  the  supreme  au- 
thority, which  was  his  by  divine  right,  to  rule  at  discretion.^ 
TThen  this  arrogant  claim  was  repudiated  and  abandoned,  it 
became  one  of  the  m.ost  inflexible  principles  of  government 
that  the  executive  could  levy  no  taxes  whatsoever  except  in 
the  execution  of  laws  that  had  been  made  for  his  observance. 
Indeed,  the  principle  goes  farther  than  this.  It  is,  that  taxes 
are  a  (jrarcb  of  the  people  who  are  taxed,  and  the  grant  must 
be  made  by  the  immediate  representatives  of  the  people.  All 
revenue  laws  in  Great  Britain  must,  therefore,  originate  with 
the  popular  house  of  parhament :  a  body  very  tenacious  of  its 
privileges,  and  disposed  to  class  as  revenue  laws  whatever  will, 
even  indirectly,  bring  revenue  to  the  state.^    Following  this 

1 "  This  power,"  said  the  attorney-general  in  Hampdens  Case,  "  is  innate 
in  the  person  of  an  absolute  Mng,  and  in  the  person  of  the  kings  of  Eng- 
land. All  mag:istracy,  it  is  of  nature ;  and  obedience  and  subjection,  it  jis 
of  nature.  This  power  is  not  any  way  derived  from  the  people,  but  re- 
served unto  the  king  when  positive  laws  first  began.  For  the  king  of 
England,  he  is  an  absolute  monarch ;  nothing  can  be  given  to  an  absolute 
prince  but  what  is  inherent  in  his  person.  He  can  do  no  wrong.  He  is  the 
sole  judge,  and  we  ought  not  to  question  him.  Where  the  law  trusts,  we 
ought  not  to  distrust."  Hallam's  Const.  Hist.,  ch.  7;  3  State  Trials,  826; 
Broom's  Const.  L.,  306,  and  notes. 

24  Inst.,  29;  1  Bl.  Com.,  169;  Vattel,  b.  1,  ch.  20,  g  241.  The  house  of 
lords  is  not  permitted  to  amend  money  biUs,  and  the  commons  deny  the 
power  even  to  reject  them.     See  resolutions  of  oth  and  6th  July,  1860. 

It  may  be  noted  here,  that  while  under  the  federal  government  the  term 
most  usually  applied  to  the  laws  by  which  taxes  are  laid  and  collected  is 
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precedent,  the  federal  constitution  requires  all  bills  for  raising 
revenue  to  originate  in  the  house  of  representatives,'  and  there 
are  corresponding  provisions  in  the  constitutions  of  nearly 
one-half  the  states.-  While  such  provisions  are  of  little  or  no 
importance  in  this  country,  where  the  members  of  both 
branches  of  the  legislature  are  equally  responsible  to  the 
people,  the  requirement  that  executive  officers  shall  confine 
themselves  strictly  to  executive  duties  is  one  of  the  most  valu- 
able principles  of  the  government.  Indeed,  the  di\'ision  of  the 
powers  of  government  is  the  most  important  of  the  checks 
and  balances  by  means  of  which  the  benefits  of  orderly  gov- 
ernment are  secured  and  perpetuated ;  and  the  least  encroach- 
ment by  one  department  on  the  powers  of  the  other  is 
usurpation,  for  which  the  law  is  supposed  to  provide  the  ade- 
quate remedy.  Executive  and  ministerial  officers  enforce  the 
tax  laws ;  but,  in  doiug  so,  they  must  keep  strictly  within  the 
authority  those  laws  confer,  and  they  cannot  add  to  or  vary, 
in  the  shghtest  degree,  any  tax  lawfully  levied,^    They  neither 

revenue  laws,  in  a  number  of  the  states  that  term  is  seldom  made  use  of  as 
applying  to  the  laws  of  the  state  for  the  corresponding  purpose.  There  is 
no  substantial  difference,  however,  in  the  meaning  of  the  two  terms,  tax 
laws  and  revenue  laws.  In  Peyton  v.  Bliss,  1  Woolw.,  170,  173,  Mr.  Justice 
Miller  says :  "  Any  law  which  provides  for  the  assessment  and  collection  of 
a  tax  to  defray  the  expenses  of  the  government  is  a  revenue  law.  ^uch 
legislation  is  commonly  referred  to  under  the  general  term  '  revenue  meas- 
ures,' and  those  measures  include  aU  the  laws  by  which  the  government 
provides  means  for  meeting  its  expenditures.  I  can  imagine  no  definition 
of  a  government  revenue  which  would  not  include  aU  the  money  raised  by 
any  form  of  taxation."  But  an  act  imposing  a  penalty  which  goes  to  the 
government  is  not  for  that  i-eason  merely  a  revenue  law.  Revenue  laws  are 
those  laws  only  whose  principal  object  is  the  raising  of  revenue,  and  not 
those  under  which  revenue  may  incidentally  arise.  The  NashvUle,  4  Biss.  ,188. 

1  During  the  second  session  of  the  forty-first  congress,  there  was  much 
discussion  as  to  what  constituted  a  biU  for  raising  revenue,  but  nothing  was 
settled. 

2  In  the  constitutions  of  Alabama,  Arkansas,  Delaware,  Greorgia,  Indiana, 
Kentucky,  Louisiana,  Massachusetts,  Maine,  Minnesota,  New  Hampshire, 
New  Jersey,  Oregon,  Pennsylvania,  South  Carolina  and  Vermont. 

3  State  V.  Bentley,  23  N.  J.,  532 ;  State  v.  Flavell,  24  N.  J.,  370.  An  assess- 
3nent  made  by  a  treasurer  of  property  omitted  f ronx  the  roU  for  a  former  year, 
being  unauthorized  by  law,  is  void.  Hamilton  v.  Amsden,  88  Ind.,  304.  If 
he  takes  a  note  for  the  tax  that  should  have  been  assessed,  but  was  not,  the 
note  is  void.  State  v.  Dlyes,  87  Ind.,  405.  No  tax  can  be  levied  unless  the 
statute  clearly  intends  it.    Stanley  v.  Mining  Co.,  6  Col.,  415. 
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have,  nor  can  have,  any  "  roving  commission  to  levy  and  col- 
lect taxes  from  the  people  without  authority  of  law,  but  [they] 
can  only  do  so  in  the  manner  prescribed  by  the  law,  which 
should  be  the  governing  rule  for  their  conduct  in  levying  taxes 
.  .  .  in  all  cases."  ^  So  inflexible  is  this  rule,  that  even  the 
legislature  itself,  as  wiU  be  more  fully  shown  hereafter,  cannot 
clothe  them  with  its  own  authority  for  this  purpose.^  Where 
the  people  have  located  the  power,  there  it  must  remain  and 
be  exercised. 

The  power  not  judicial.  It  is  still  more  manifest  that  the 
power  to  tax  is  not  judicial.  "  It  is  the  province  of  the  judicial 
power  to  decide  private  disputes  between  or  concerning  persons, 
but  of  legislative  power  to  regulate  pubhe  concerns,  and  to 
make  laws  for  the  benefit  and  welfare  of  the  state." '  "  The 
legislative  makes,  the  executive  executes,  and  the  judiciary  con- 
strues the  laws."  ^  The  legislature  must  therefore  determine 
aU  questions  of  state  necessity,  discretion  or  poUcj'^  involved  in 
ordering  a  tax  and  in  apportioning  it ;  must  make  aU  the  neces- 
sary rules  and  regulations  which  are  to  be  observed  in  order  to 
produce  the  desired  returns,  and  must  decide  upon  the  agencies 
by  means  of  which  collections  shall  be  made.  "  The  judicial 
tribunals  of  the  state  have  no  concern  with  the  policy  of  legis- 
lation. That  is  a  matter  resting  altogether  in  the  discretion  of 
another  coordinate  branch  of  the  government.     The  judicial 

iBaxlow  V.  The  Ordinary,  47  Ga.,  639,  642,  per  Warner,  Ch.  J.;  Vail  v. 
Bentley,  23  N.  J.,  532.  A  city  has  no  power  to  employ  as  collector  any  one 
but  the  oificer  upon  whom  the  law  imposes  the  duty.  Fort  Wayne  v.  Leha-, 
88  Ind.,  62.  A  county  treasurer  charged  by  law  with  the  duty  of  collecting 
county  taxes  cannot  be  empowered  by  the  county  board  to  employ  counsel 
to  assist  him.     Miller  v.  Embree,  88  Ind.,  133. 

-  See  the  next  chapter.  The  legislature  cannot  confer  upon  a  state  board 
a  discretionary  authority  to  add  to  the  amount  which  the  statute  authorizes 
to  be  collected  by  state  tax.  Houghton  v.  Austin,  47  Cal.,  646.  And  in 
Tennessee  it  has  no  power  to  delegate  the  right  to  tax  to  any  but  municipal 
corporations.  Waterhouse  v.  Public  Schools,  8  Heisk.,  857;  S.  C,  9Bax., 
400. 

^Richardson,  Ch.  J.,  in  MerriU  v.  Sherburne,  1  N.  H.,  199,  204. 

^Marshall,  Ch.  J.,  in  Wayman  v.  Southard,  10  Wheat.,  1,  46.  See  Green- 
ough  V.  Greenough,  11  Pa.  St.,  489,  494;  Bates  v.  Kimball,  3  Cliip.,  77;  New- 
land  V.  Mai-sh,  19  111.,  376,  382;  Beebe  v.  State,  6  Ind.,  501,  515;  Jones  w. 
Perry,  10  Yerg.,  59,  69;  People  v.  Supervisors  of  New  York,  16  N.  Y.,  424, 
433. 
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power  cannot  legitimately  question  the  policy  or  refuse  to  sanc- 
tion tlie  provisions  of  any  law  not  inconsistent  Avith  the  funda- 
mental law  of  the  state."  ^  And  it  is  as  incompetent  for  the 
legislature  to  confer  the  power  to  tax  upon  the  judiciary  as 
upon  the  executive.^  If  the  legislature  shall  abuse  its  powers 
and  transcend  its  legislative  functions  by  the  enactment  of 
that  which  is  called  a  tax  law,  but  which  is  not  such  in  fact, 


I  Redfield,  Ch.  J.,  in  Powers  in  re,  25  Vt.,  2C1,  365.  See  Wheeler  v.  Platts- 
mouth,  7  Neb.,  370. 

2Hardenburg  v.  Kidd,  10  Cal.,  403.  See  Bigler  v.  Sacramento,  59  Cal., 
698;  MfiTiwethor  v.  Garrett,  103  U.  S.,  472;  Ketchum  v.  Eailroad  Co.,  4 
Dm.,  41 ;  Norris  v.  Waco,  57  Tex.,  635. 

"The  court  of  sessions  under  the  constitution  can  only  exercise  powers  of 
a  judicial  character.  The  legislature  is  incompetent  to  confer  upon  the  court 
any  other  powers.  The  assessment  of  taxes  is  not  a  judicial  act ;  it  partakes 
of  no  element  of  a  judicial  character.  It  is  a  legislative  act ;  it  requnes  the 
exercise  of  legislative  power,  which  for  certain  governmental  pm-poses  in 
the  county  may  be  devolved  upon  a  board  of  supervisors,  but  cannot  be  del- 
egated to  any  branch  of  the  judicial  department."  Hardenburg  v.  Kidd, 
10  Cal.,  403.  In  Heine  v.  Levee  Com'rs,  19  Wall.,  655,  a  bill  in  equity  was 
filed  to  compel  the  respondent  to  levy  a  tax  for  the  payment  of  overdue  cor- 
poration bonds.  The  bUl  was  dismissed.  Miller,  J.,  says,  "  The  power  we  are 
Iiere  asked  to  exercise  is  the  very  delicate  one  of  taxation.  This  power 
Ijelongs  in  this  country  to  the  legislative  sovereignty,  state  or  national.  In 
the  case  before  us  the  national  sovereignty  has  nothing  to  do  with  it.  The 
power  must  be  derived  from  the  legislature  of  the  state.  So  far  as  the  pres- 
ent case  is  concerned,  the  state  has  delegated  the  power  to  the  levee  commis- 
sioners. If  that  body  has  ceased  to  exist,  the  remedy  is  in  the  legislature, 
either  to  assess  the  tax  by  special  statute,  or  to  vest  the  power  in  some  other 
tribunal.  It  certainly  is  not  vested,  as  in  the  exercise  of  an  original  juris- 
diction, in  any  federal  court.  It  is  unreasonable  to  suppose  that  the  legisla- 
ture would  ever  select  a  federal  court  for  that  purpose.  It  is  not  only  not 
one  of  the  inherent  powers  of  the  court  to  levy  and  collect  taxes,  but  it  is  an 
invasion  by  the  judiciary  of  the  federal  government  of  the  legislative  func- 
tions of  the  state  government.  It  is  a  most  extraordinary  request ;  and  a 
compliance  with  it  would  involve  consequences  no  less  out  of  the  way  of 
judicial  procedure,  the  end  of  which  no  wisdom  can  foresee."  See,  further, 
Mei-riwether  v.  Garrett,  103  XT.  S.,  473;  United  States  v.  New  Orleans,  3 
Woods,  330. 

Where  the  legislature,  through  a  failure  to  levy,  leaves  property  free  from 
taxation,  and  provides  no  means  for  an  assessment,  the  courts  cannot  rem- 
edy the  omission.  State  v.  Mobile  Co.,  73  Ala.,  65.  See  Rees  v.  Watertown, 
19  Wall.,  107.  There  can  be  no  valid  tax  under  an  unconstitutional  law. 
Brown  «.  Denver,  7  Col.,  305.  The  legislature  must  prescribe  the  rule  of 
taxation,  and  cannot  leave  it  to  the  local  authorities.  State  v.  Hudson,  37 
N,  J.,  13. 
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then  indeed  the  abase  may  be  arrested  by  the  jadicial  arm: ' 
but  the  interference  does  not  proceed  on  the  idea  of  any  au- 
thority of  the  judiciary  over  the  subject  of  taxation.  The 
judiciary  interffoses  on  the  apphcation  of  any  party  whose 
rights  are  threatened  by  an  unlaTvful  exercise  of  authority : 
and  it  is  immaterial  Trith  Avhom  or  what  department  the  un- 
lawful action  originates,  or  by  what  name  it  is  designated. 
But  so  long  as  the  legislation  in  form  and  substance  conforms 
to  the  constitution,  and  is  not  colorable  merely,  but  is  confined 
to  the  enactment  of  what  is  in  its  nature  strictly  a  tax  law, 
and  so  long  as  none  of  the  constitutional  limitations  are  ex- 
ceeded, or  the  constitutional  rights  of  the  citizen  violated  in 
the  directions  prescribetl  for  enforcino-  the  tax.  the  legislation 
is  of  supreme  authority,  and  the  courts,  as  well  as  all  others. 
must  obey.  Taxeg  may  be.  and  often  are.  oppressive  to  the 
persons  and  corporations  taxed ;  they  may  appear,  to  the  judi- 

I31aitbj-  V.  Eeading,  etc.,  E.  E.  Co.,  -52  Pa.  St..  140,  145.  See  Gaulf  s  A]> 
peal,  33  Pa.  St.,  94;  X.  T.  &  Erie  E.  E.  Co.  r.  Satin,  26  Pa.  St.,  242:  TVhar- 
ton  V.  School  Directors,  43  Pa.  St.,  .3-J*:  Brodnax  v.  Groom,  64  >'.  C,  244: 
Pollen  v.  ConntT  Commiisioners,  66  X.  C,  -361:  ilcCuUoTigh  v.  State  of 
Maryland,  4  WTieat.,  316,  42'; :  Providence  Bank  v.  Billings,  4  Pet.,  -514,  .563 ; 
Teazle  Bank  v.  Fenno,  8  TVaU.,  -5:33,  .54^ :  Heine  v.  Levee  Commissioners,  19 
WalL,  655;  People  v.  Brooklyn,  4  X.  T.,  419  i  Weber  v.  Eeinhard,  7.3  Pa, 
St.,  370:  Sharpless  v.  3Iayar  of  Philadelphia,  21  Pa.  St.,  147;  Bank  of  Penn- 
sylrania  v.  The  Commonwealth,  19  Pa.  St..  144;  Perkins  v.  llOford,  .59  2Me., 
31.5,  ZIS, -per  Appleton,  Ch.  J. :  De  Pauw  v.  New  Albany,  22  Ind.,  204:  Gib- 
son ■£■.  Ma?on,  -5  Xev.,  2-;3:  Waters  v.  State,  1  Gill,  302;  Alcorn  v.  Hamer,  3S 
3iis=.,  fj.52,  7-51;  King  r.  Portland,  2  Or.,  l.>4;  BlackweU  on  Tax  Titles,  4th 
ed,,  ch.  1,  and  cases  cited.  "•  The  courts  have  no  more  xwwer  to  assess,  or 
command  the  assessment  of,  taxes  than  the  legislature  has  to  adjudge  or 
conmaand  the  adjudication  of  laiFSuits.''  Beese,  J.,  in  Justices  of  Cannon 
County  v.  Hoodenpyle,  7  Himiph.,  14-5, 147.  The  ease  vras  one  of  an  applica- 
tion for  mandamus  to  compel  the  county  coiurt  to  levy  a  tax  to  pay  county 
debts.    And  see  Delaware  E.  E.  Tax.,  18  WaU.,  20*5. 

A  court  may  cut  down  an  assessment  if  it  exceeds  the  legal  or  constitu- 
tional limit  but  if  it  does  not,  it  cannot  assume  the  functions  of  the  assess- 
ors by  reducing  the  assessable  value,  nor  by  including  omitted  property 
which  was  taxable.  Its  functions  are,  not  to  value  or  assess,  but  simply  to 
decide  whether  the  rate  is  in  excess ;  at  that  point  its  functions  cease.  And 
it  has  no  more  power  to  equalize  asses.sments  than  to  make  them.  Ketcham 
V.  Eailroad  Co.,  4  Dill.,  41.  To  same  effect  is  Kansas,  etc.,  E.  Co.  v.  EUis 
County,  19  Kan.,  -584.  Eegular  action  of  a  board  of  supervisors  in  matters 
of  taxation  is  not  subject  to  any  review  in  the  courts.  Bixler  r.  Sacra- 
mento County,  59  CaL,  698. 
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cial  mind,  unjust  and  even  unnecessary,  but  this  can  constitute 
no  reason  for  judicial  interference.' 

Tax  legislation  may  be  colorable  merely,  either  because  the 
purpose  for  which  the  tax  is  demanded  is  not  a  public  purpose, 
or  because  of  the  absence  of  some  other  essential  element  m 
taxation.  When  that  is  the  case,  the  judiciary  is  the  efficient 
check,  and  it  must  protect  individuals  and  protect  the  public 
against  what,  in  such  a  case,  would  be  an  attemjpt  at  lawless 
exactions.^ 

In  some  of  the  states  the  county  courts  or  county  justices 
are  empowered  to  make  the  county  levies.  But  these,  although 
exercising  inferior  judicial  functions,  are  really  administrative 
boards,  possessing  an  authority  corresponding  to  that  which 
is  exercised  in  other  states  by  county  commissioners  or  boards 
of  supervisors.  Their  action  in  ordering  taxes  is  quasi  legis- 
lative, and  governed  by  the  same  rules  as  other  legislative 
action. 

In  some  states,  also,  tax  proceedings  are  reviewed  and  con- 
firmed by  the  courts  before  any  sales  of  property  are  ordered 
or  demands  conclusively  fixed  against  individuals.    But  this 

igee  Veazie  Bank  v.  Fenno,  8  Wall.,  533,  548,  per  Chase,  Cb.  J. ;  Weston 
r.  Charleston,  2  Pet.,  449,  466,  per  Marshall,  Ch.  J. ;  Delaware  Raili-oad Tax, 
18  WaU.,  206;  Davidson  v.  New  Orleans,  96  TJ.  S.,  97;  Williams  v.  Cam- 
mack,  27  Miss.,  209;  States.  BeU,  1  Phil.  (N.  C),  76,  85;  Bridge  Proprietors 
V.  State,  21  N.  J.,  384,  386;  S.  C.  on  appeal,  22  N.  J.,  593;  Dailey  v.  Swope, 
47  Miss.,  367;  State  v.  Eainey,  74  Mo.,  236;  Merriwether  v.  Gai-rett,  102  U. 
S.,  472. 

2  Tyson  v.  School  Directors,  51  Pa.  St.,  9;  Covington  v.  Southgate,  15  B. 
Monr.,  491,  498;  Tide  Water  Co.  v.  Costar,  18  N.  J.  Eq.,  518;  Hammett  v. 
Philadelphia,  65  Pa.  St.,  146;  S.  C,  3  Am.  Eep.,  615;  Weismer  v.  Douglass, 
64  N.  Y.,  91 ;  Turner  v.  Althaus,  6  Neb.,  54;  Sedgw.  Stat,  and  Const.  Law, 
414.  On  this  clear  principle,  that  the  power  to  tax  was  legislative  and  not 
judicial,  and  that  the  valuation  of  property  for  the  purposes  of  taxation  was 
an  incident  to  the  taxing  power,  it  was  held  in  Auditor  of  State  v.  Atchison, 
etc.,  R.  E.  Co.,  6  Kan.,  500,  that  the  supreme  court  could  not  be  made  an 
appellate  tribunal  to  review  the  valuations  of  railroad  property  made  by  the 
board  of  county  clerks. 

The  sale  of  land  to  satisfy  a  void  street  assessment  which  the  legislature 
has  unconstitutionally  attempted  to  validate  would  be  void  as  taking  prop- 
erty without  due  process  of  law.     Brady  v.  King,  53  Cal.,  44. 

Neither  the  constitution  of  the  United  States,  nor  that  of  South  Carolina, 
inhibits  the  legislature  from  passing  an  act  taking  from  the  citizen  an  ex- 
isting remedy  by  prohibition  to  stay  the  collection  of  taxes  illegally  assessed 
upon  his  property.     State  v.  Gm:ney,  4  S.  C,  520. 


OH.  II.j  THE   NATUKE   OF   THE   POWEE   TO   TAX.  4t 

again  is  not  legislative.  Such  a  review  is  supposed  to  be  fa- 
vorable to  the  tax  payer,  as  it  gives  him  an  opportunity  to 
take  the  opinion  of  the  court  upon  the  legality  of  the  demand 
made  upon  him,  "without  waiting  until  the  collector  comes  and 
seizes  his  person  or  his  property.  The  proceeding  is  the  insti- 
tution of  a  suit  on  behalf  of  the  state  against  each  individual 
tax  payer  or  item  of  property  taxed,  and  it  calls  upon  the 
court  to  apply  the  law  to  the  issues  which  such  a  suit  presents. 
Of  the  judicial  nature  of  such  a  review  no  question  could  well 
be  raised.' 

Law  of  the  land.  There  is  a  constitutional  guaranty  which 
has  come  to  us  from  Magna  Charta,  which  declares  that  no 
person  shall  be  deprived  of  life,  liberty  or  property,  except  by 
the  judgment  of  his  peers  or  the  law  of  the  land.  The  alterna- 
tive provisions  of  this  guaranty  have  sometimes  been  supposed 
to  mean  the  same  thing,  and  the  guaranty  itself  to  entitle 
every  person  to  have  any  demand  made  upon  him  submitted  to 
the  determination  of  a  jury  of  the  vicinage.  Such  a  construc- 
tion apphed  in  tax  cases  would  work  a  thorough  and  radical 
change  in  the  principles  on  which  taxation  is  now  supposed  to 
rest.  It  would  cripple  the  legislative  power,  and  subject  the 
action  of  the  department  whose  function  it  is  to  make  laws  on 
its  own  views  of  the  questions  of  public  interest  and  pubhc 
policy  which  the  laws  involve,  to  a  review  and  possible  reversal 
at  the  hands  of  a  jury.  It  would  not  so  much  strengthen  the 
judicial  department  as  it  would  weaken  the  legislative ;  for  the 
courts  themselves,  though  juries  sit  with  and  as  a  part  of 
them,  are  compelled  to  recognize  a  large  degree  of  independ- 
ence in  the  action  of  these  assistants.  Such  independence  is 
often  useful,  and  never  can  be  seriously  detrimental  when  a 
verdict  determines  a  single  controversy  only;  but  to  make 
juries  the  assessors  of  the  claims  of  the  state  upon  individuals 
could  only  introduce  anarchy;  one  jury  reaching  one  con- 
clusion regarding  the  public  needs  and  the  justice  of  its  de- 
mands, and  another  another,  until  the  state  would  be  without 
general  rule,  and  must  fall  to  pieces  from  the  incurable  insuf- 
ficiency of  its  government.     Such  a  construction  of  a  clause 

1  See  Davidson,  v.  New  Orleans,  96  U,  S.,  97. 
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agreed  upon  as  an  important  provision  in  a  charter  of  govern- 
ment can  never  have  heen  intended.' 

It  has  long  been  settled  that  "U'hile  one  is  to  be  protected  in 
his  interests  by  the  "  law  of  the  land,"  he  has  a  right  to  "  the 
judgment  of  his  peers  "  only  in  those  cases  in  which  it  has  im- 
memoriaUy  existed,  or  in  which  it  has  been  expressly  given  by 
law.  The  clause  recited  from  Magna  Charta  does  not  imply 
the  necessity  for  judicial  action  in  every  case  in  which  the 
property  of  the  citizen  may  be  taken  for  the  public  use.  On 
the  contrary,  a  legislative  act  for  that  purpose,  when  clearly 
within  the  limits  of  legislative  authority,  is  of  itself  the  law 
of  the  land.  And  an  act  for  levying  taxes  and  providing  the 
means  of  enforcement  is,  as  we  have  seen,  within  the  unques- 
tioned and  unquestionable  power  of  the  legislature.^     It  is 

1  This  is  now  agreed  on  all  hands.  See  Cruikshanks  v.  Charleston,  1  Mc- 
Cord,  360 ;  State  v.  Mayhew,  3  GiU,  487,  497 ;  Harper  v.  The  Commissioners, 
23  Ga.,  566;  State  v.  Frazier,  48  Ga.,  137;  Hagar  v.  Supervisors  of  Yolo,  47 
Cal. ,  223 ;  Cowles  v.  Brittain,  2  Hawks,  204 ;  Comm.issioners  v.  Morrison,  23 
Minn.,  178;  Davis  t;.  Clinton,  55  la.,  549;  Howe  v.  Cambridge,  114  Mass.,  388. 
In  Harris  v.  Wood,  6  T.  B.  Monr.,  641,  it  is  remarked  that  taxes  are  recover- 
able not  only  without  a  jury,  but  without  a  judge,  and  the  assessment  of 
ministerial  officers  has  been  made  to  operate  as  an  execution  on  the  citizen, 
and  the  collector  could  distrain,  and  any  pubUc  collector  could  be  subjected 
to  judgment  on  motion  for  the  amount.  "This  process  is  not  founded  on  a 
judgment ;  it  issues  without  a  judgment,  and  it  is  for  this  very  reason  that 
it  is  adopted.  The  state  cannot  wait  the  tedious  process  of  getting  a  judg- 
ment. If  she  were  compelled  to  do  this,  her  honor  might  be  oompromitted, 
and  the  rights  of  her  citizens  jeoparded.  Hence  she  clothes  her  collecting 
agents  with  the  power  to  issue  process  at  once  which  wUl  at  once  command 
her  means."    Per  Nisbet,  J.,  in  Doe  v.  Deavors,  11  Ga.,  79,  86. 

For  the  meaning  of  "law  of  the  land"  in  tax  cases,  see  KeUy  «.  Pitts- 
burgh, 104  U.  S.,  78;  Pearson  v.  Yewdall,  95  U.  S.,  294;  Stuart  v.  Palmer,  74 
N.  Y.,  183;  Dingey  v.  Paxton,  60  Miss.,  1038;  Pritchard  v.  Madren,  24  Kan., 
486 ;  Astor  v.  :\Iayor,  37  N.  Y.  Super.  Court,  589,  561. 

While  the  taxing  power  is  great,  it  is  not  within  the  authority  of  the 
legislature  to  direct  the  collection  by  ex  parte  and  arbitrary  proceedings  as 
a  tax,  a  sum  which  is  in  fact  payable  as  rent  of  lands.  McFadden  v.  Long- 
ham.  58  Tex.,  579. 

3  KeUy  V.  Pittsburgh,  104  U.  S.,  78 ;  Hagar  v.  Eeclamation  District,  111 
U.  S.,  701. 

This  subject  was  much  considered  in  Weimer  v.  Bunbury,  30  Mich.,  201, 
212.     The  following  is  an  extract  from  the  opinion : 

"  There  is  nothing  technical,  or  we  think  obscure,  in  the  requirement 
that  process  which  divests  property  shall  be  due  process  of  law.  The  con- 
stitution makes  no  attempt  to  define  such  process,  but  assumes  that  custom 
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therefore  the  law  of  the  land  not  merely  in  so  far  as  it  lays 
down  a  general  rule  to  be  observed,  but  in  aU  the  proceedings 
and  all  the  process  which  it  points  out  or  provides  for  in  order 
to  give  the  rule  fuU  operation.  As  has  been  well  said,  "  the 
mode  of  levying  as  well  as  the  right  of  imposing  taxes  is  com- 
pletely and  exclusively  within  the  legislative  power,  which,  it 
is  to  be  presumed,  wiU  always  be  exercised  with  an  equal  re- 
gard to  the  secmity  of  the  public  and  individual  rights  and 
convenience.  The  existence  of  government  depending  on  the 
prompt  and  regular  collection  of  revenue  must,  as  an  object 
of  primary  importance,  be  insured  in  such  a  way  as  the  wisdom 
of  the  legislature  may  prescribe.  There  is  a  tacit  condition 
annexed  to  the  ownership  of  property  that  it  shall  contribute 
to  the  public  revenue  in  such  mode  and  proportion  as  the  legis- 
lative will  shall  direct ;  and  if  the  officers  intrusted  with  the 
execution  of  the  laws  transcend  their  powers  to  the  injury  of 

and  law  have  already  settled  what  it  is.  Even  in  judicial  proceedings  we 
do  not  ascertain  from  the  constitution  what  is  lawful  process,  but  we  test 
the  action  by  principles  which  were  before  the  constitution,  and  the  bene- 
fit of  which  we  assume  that  the  constitution  was  intended  to  perpetuate. 
If  there  existed,  before  that  instrument  was  adopted,  well  Icnown  adminis- 
trative proce,edings  which,  having  their  origin  in  a  legislative  conviction  of 
their  necessity,  had  been  sanctioned  by  long  and  general  acceptance,  we  are 
no  more  at  liberty  to  infer  an  intent  in  the  people  to  prohibit  them  by  im- 
plication from  any  general  language,  than  we  should  be  to  infer  an  intent 
to  abridge  the  judicial  authority  by  the  use  of  similar  words.  The  truth  is, 
the  bills  of  rights  in  the  American  constitutions  have  not  been  drafted  for 
the  introduction  of  new  law,  but  to  secure  old  principles  against  abrogation 
or  violation.  They  are  conservatory  instruments  rather  than  reformatory ; 
and  they  assume  that  the  existing  principles  of  the  common  law  are  ample 
for  the  protection  of  individual  rights,  when  once  incorporated  in  the  fun- 
damental law,  and  thus  secured  against  violation. 

"  We  are,  therefore,  of  necessity  driven  to  an  examination  of  the  previous 
condition  of  things,  if  we  would  understand  the  meaning  of  due  process  of 
law,  as  the  constitution  employs  the  term.  Nothing  previously  in  use,  re- 
garded as  necessary  in  government  and  sanctioned  by  usage,  can  be  looked 
upon  as  condemned  by  it.  Administrative  process  of  the  customary  sort  is 
as  much  due  process  of  law  as  judicial  process.  We  should  meet  a  great 
many  unexpected  and  very  serious  embarrassments  in  govermnent  if  this 
were  otherwise." 

The  appointment  of  a  drain  commissioner  by  a  court,  with  power  to  lay 
out  drains  regardless  of  wishes  of  those  concerned,  and  to  levy  taxes  to  pay 
the  cost,  at  least  when  made  without  an  opportunity  for  hearing,  is  uncon- 
stitutional and  void.    Whiteford  v.  Probate  Judge,  53  Mich.,  130. 
4 
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an  individual,  the  common  law  entitles  him  to  redress.  But  to 
pursue  every  delinquent  liable  to  pay  taxes  through  the  forms 
of  process  and  a  jury  trial,  would  materially  impede,  if  not 
wholly  obstruct,  the  collection  of  the  revenue."  *  There  is  no 
room  for  the  supposition  that  in  a  matter  of  this  public  im- 
portance, where  promptness  in  collection  is  always  desirable, 
and  often  imperative,  dilatory  proceedings  of  this  nature  were 
within  the  contemplation  of  the  peojjle  Avhen  consenting  to 
any  general  provision  of  the  constitution.-  It  is  safer,  and,  as 
we  believe,  more  correct,  to  say  that  our  constitutions  have 
been  framed  and  agreed  upon  in  view  of  an  immemorial  prac- 
tice and  rule  of  government,  under  Avhich  the  whole  subject 
has  been  intrusted  to  the  legislative  department;  and  they 
are  to  be  understood  and  construed  in  the  light  of  that  prac- 
tice wherever  the  people  have  not  expressly  undertaken  to 
change  it. 

This  subject  has  acquired  additional  importance  since  the 
adoption  of  the  t'ourteeuth  amendment  to  the  federal  constitu- 
tion, Avhich  pi'ovides,  among  other  things,  that  "JSTo  state  shall 
make  or  enforce  an}-  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States;  nor  shall  any  state 
depi'ive  any  person  of  life,  liberty  or  property  without  duo 
process  of  law,  nor  deny  to  any  person  Avithin  its  jurisdiction 
the  equal  protection  of  the  laws."  Since  this  amendment, 
whenever  it  is  claimed  that  a  revenue  law,  either  in  intent  or 

'  Taylor,  Ch.  J.,  in  Cowles  v.  Brittain,  3  Hawks,  .'301,  207;  Crocl-cU,  J.,  in 
Hagai- 1'.  Supervisors  of  Yolo,  47  Cal.,  233,  333.  Sco  Ecclamation  District 
V.  Evans,  Gl  Cal.,  104. 

2  See  Cowles  v.  Brittain,  3  Hawks,  304,  307;  State  v.  Allen,  3  McCord,  55, 
60,  per  Nott,  J. ;  Sears  v.  Cottrell,  5  Mich.,  351 ;  High  v.  Shoemaker,  33  CaJ., 
363;  Harper  v.  The  Commissioners,  33  Ga.,  560;  Tift  v.  Griffin,  5  Ga.,  185, 
191.  And  see  Ruljertson  v.  Land  Commissioner,  44  Mi(.-li.,  274,  for  limita- 
tions upon  this  docirine. 

The  sale  of  lands  to  satisfy  a  void  street  assessment,  which  the  legislature 
has  unconstitutionally  attempted  to  legalize,  would  be  depriving  the  owner 
of  property  without  due  process  of  law.  Brady  v.  King,  53  Cal.,  44.  See 
Harper  v.  Rowe,  53  Cal.,  333;  Dundee  Mortgage  Co.  v.  School  District,  19 
Fed.  Rep.,  359. 

The  fact  that  the  value  of  railr6ad  property  is  to  be  ascertained  by  a  state 
board  and  all  other  property  by  a  county  board,  each  being  equally  charged 
to  ascertain  the  actual  value  of  the  proijerty  assessed,  does  not  violate  the 
fourteenth  amendment  to  the  federal  constitution.  San  Francisco,  etc.,  R. 
Co.  V.  State  Board,  60  Cal.,  12. 
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in  administration,  deprives  the  owner  of  his  property  without 
due  process  of  law,  or  takes  from  any  person  his  right  to  the 
equal  protection  of  the  laws  with  all  others,  a  federal  question 
may  be  raised  upon  which  the  decision  of  the  federal  supreme 
court  will  be  authoritative  and  conclusive.  It  is  therefore  of 
high  importance  to  know  what  that  court  has  decided  under 
this  amendment  in  tax  cases. 

First,  It  has  been  decided  that  the  revenue  laws  of  a  state 
may  be  in  harmony  with  the  fourteenth  amendment,  though 
they  do  not  provide  for  givtag  a  party  an  opportunity  to  be 
present  when  the  tax  is  assessed  against  him,  and  to  be  then 
heard,  if  they  give  him  the  right  to  be  heard  afterwards  in  a 
suit  to  enjoin  the  collection,  in  which  both  the  validity  of  the 
tax,  and  the  amount  of  it,  may  be  contested.^  It  is  immaterial 
to  this  question  that  the  party  to  the  suit  is  required,  as  in  other 
injunction  cases,  to  give  security  when  instituting  the  suit.' 
Second,  It  has  been  decided  that  due  process  of  law  did  not 
require  judicial  proceedings  in  enforcing  a  tax,'  but  that  it  was 
competent  to  provide  for  them,  and  therefore  it  was  due 
process  of  law  when  the  statute  provided  that  the  questions  in- 
volved in  the  laying  of  an  assessment  should  be  submitted  tt) 
a  court  of  justice,  with  notice  to  the  parties  concerned,  and 
opportunity  on  their  part  to  appear  and  make  contest ;  that 
neither  the  alleged  excessive  price  paid  for  the  work  for  which 
the  assessment  was  laid,  nor  the  relative  importance  of  the 
work  to  the  value  of  the  land,  nor  the  fact  that  the  assessment 
was  made  before  the  work  was  done,  and  was  unjust  as  regards 
benefits  conferred,  nor  that  personal  judgments  were  rendered, 
would  render  the  assessment  void  under  the  federal  consti- 
tution.* Third,  It  has  been  held  that  the  federal  courts 
could  not  inquire  into  the  propriety  or  justice  of  legislative 
action  in  annexing  adjacent  territory  to  a  city,  with  a  view  to 
restrain  the  collection  of  taxes  levied  for  city  purposes  ia  the 
annexed  territory,  if  in  their  opinion  they  should  find  the  com- 

1  McMillen  v.  Anderson,  95  TJ.  S.,  37;  Hagar  v.  Reclamation  District, 
111  U.  S.,  701.     See  Pearson  v.  TewdaU,  95  U.  S.,  294. 

i  McMiUen  v.  Anderson,  95  U.  S.,  37. 

3  McMiUen  v.  Anderson,  95  IT.  S.,  37. 

*  Davidson  v.  New  Orleans,  96  U.  S.,  97;  Hagar  v.  Reclamation  District, 
111  U.  S.,  701. 
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plaints  of  land  owners,  tliat  the  taxes  were  so  burdensome  as 
substantially  to  destroy  the  value  of  the  land,  to  be  well 
founded.  In  strong  terms  the  court  affirmed  the  right  of  a 
Btate  to  determine  for  itself  the  bounds  of  its  municipalities, 
and  \,o  devise  its  own  system  of  taxation  free  from  federal  inter- 
ference, and  that  a  party  is  not  deprived  of  his  property  without 
due  process  of  law  by  the  enforced  collection  of  taxes  by  the 
mere  fact  that  they  worked  hardship,  and  produced  inequality 
in  particular  cases.^  Fourth,  It  has  been  decided  to  be  no  un- 
lawful deprivation  of  property  when  a  resident  of  one  state 
was  compelled  by  its  laws  to  pay  taxes  on  a  debt  owed  by  a 
non-resident,  and  secured  by  mortgage  on  lands  in  another 
state.^  Fifth,  A  state  statute  was  sustained  which  provided 
for  the  drainage  of  any  tract  of  low  or  marshy  land  in  the 
state,  on  proceedings  instituted  by  five  or  more  owners  of  lots 
within  the  tract,  and  not  objected  to  by  the  owners  of  the 
greater  part  of  the  tract,  all  being  given  an  opportunity  for  a 
hearing;  and  it  was  held  to  be  no  wrongful  deprivation  of 
property,  and  no  denial  of  the  equal  protection  of  the  laws,  to 
assess  the  cost  of  the  drainage  upon  all  the  owners  of  lots.' 

These  cases  settle  very  coticlusively  the  construction  of  the 
fourteenth  amendment,  and  decide  that  the  federal  courts  have 
no  general  jurisdiction  to  prevent  oppression  under  state  tax 
laws,  nor  to  give  reUef  against  hardships  and  inequalities  in 
their  workings.* 

Some  decisions  of  the  federal  circuit  and  district  courts 
should  be  noticed.  The  right  to  notice  at  some  stage  in  the 
tax  proceedings  has  been  strongly  affirmed  as  a  constitutional 
right  in  one  case.'  The  right  of  corporations  to  the  same  pro- 
tection as  individuals  is  also  asserted;  and  therefore  a  provision 
of  the  constitution  of  California  which  subjected  railroad 
mortgages  to  taxation,  while  exempting  other  mortgages,  was 
held  repugnant  to  the  fourteenth  amendment.'^    A  legislative 

'■  Kelly  V.  Pittsburgh,  104  U.  S.,  78.    See  Norris  v.  Waco,  57  Tex.,  635. 

2  KirHand  v.  Hotchkiss,  100  U.  S.,  491. 

^  Wurts  V.  Hoagland,  114  TJ.  S.,  606.     See  Howe  v.  Cambridge,  114  Mass 
388. 

•See,  in  general,  the  Warehouse  Case,  Munn  v.  Illinois,  94  U.  S.,  443. 

5  Santa  Clara  County  v.  Sou.  Pac.  R.  Co. ,  18  Fed.  Eep. ,  385,  opinions  by  Ju£- 
tiee  Fidd  and  Judge  Sawyer.    See,  also,  13  Fed;  Rep.,  723,  and  7  Sawy. .  517. 

<San  Mateo  County  v.  Sou.  Pac.  R.  Co.,  13  Fed.  Rep.,  723. 
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validation  of  an  invalid  assessment  has  been  held  void,  as 
taking  away  the  right  to  a  hearing.^  So  it  has  been  decided  — 
contrary  to  the  ruling  in  Kentucky  — that  a  state  law  is  void 
which  discriminates  in  taxation  for  its  public  schools,  and 
taxes  only  white  persons  for  white  schools  and  colored  persons 
for  schools  for  colored  children.^  A  heavy  license  fee  on  the 
disinterment  and  removal  of  a  dead  body  from  the  place  of 
interment  has  been  sustained,  though  obviously  aimed'  at  one 
class  of  persons  only.' 

Questions  will  no  doubt  continue  to  arise  under  this  amend- 
ment, but  the  cases  already  decided  wiU  furnish  rules  for  the 
determination  of  most  of  thpm. 

1  Albany  City  Bank  v.  Maher,  30  Blatch.,  341.  Compare  In  re  Van  Ant- 
werp, 56  N.  Y.,  361. 

2  Claybrooke  v.  Owensboro,  16  Fed.  Rep.,  397. 

3  Jn  re  Wong  Lung  Quy,  6  Sawy.,  443.  Only  a  person  injured  by  an  un- 
lawful discrimination  can  complain  of  it.  United  States  v.  Jackson,  3 
Sawy.,  59. 
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CHAPTEK  III. 
LIMITATIONS  OF  THE   TAXING  POWEE  BY  PARAMOUNT  LAW. 

Great  as  is  the  power  of  any  sovereignty  to  levy  and  collect 
taxes  from  its  citizens,  it  is  not  in  a  constitutional  country 
without  limitations  which  are  of  very  distinct  and  positive 
nature.  Some  of  these  inhere  in  its  very  nature,  and  exist 
whether  declared  or  not  declared  in  the  written  constitution ; 
but  some  of  them  it  is  not  uncommon  to  specify,  either  out  of 
abundant  caution,  or  to  keep  them  fresh  in  the  minds  of  those 
who  administer  the  government.'  Some  others  in  this  coun- 
try spring  from  the  peculiar  form  of  the  government,  and  the 
relation  of  the  states  to  the  common  authority.  Still  others 
are  expressly  imposed,  either  by  state  constitution  or  by  that 
of  the  Union. 

Enforcement  of  limitations.  The  nature  of  some  limita- 
tions is  such  that  they  address  themselves  exclusively  to  the 
legislative  department  of  the  government,  and  what  it  shall  do 
will  be  subject  to  review  by  no  other  authority  than  the  people 
acting  in  elections.  Such,  for  example,  is  the  limitation  that 
taxes  must  be  determined  upon  from  public  motives  only,  and 
with  the  public  good  in  view.  It  is  to  be  assumed  that  the 
legislature  wiU  observe  it,  but  whether  it  has  done  so  can 
never  become  a  judicial  question.^  In  most  cases,  however,  a 
question  whether  the  limitations  upon  the  taxing  power  have 
been  observed  is  or  may  be  a  judicial  question,  and  the  final 
determination  upon  it  is  with  the  courts. 

1  "Taxation  is  bounded  in  its  exercise  by  its  own  nature,  essential  charac- 
teristics and  purpose."  Agnew,  J.,  in  Matter  of  'WashLiigton  St.,  69  Pa.  St., 
353,  363.  See  McFadden  v.  Longham,  58  Tex.,  579.  "  In  our  time  a  French 
writer  has  recorded  that  after  attending  a  debate  in  our  House  of  Commons, 
he  observed  to  an  English  statesman  that  he  had  heard  no  assertion  of  the 
general  principles  of  constitutional  freedom.  The  answer  was,  'we  take 
that  for  granted.' "  Kjiight's  England,  vol.  3,  p.  417.  It  is  observable  in  the 
state  constitutions  that  while  they  enter  with  considerable  minuteness  into 
declarations  of  individual  right,  many  of  the  most  important  principles  of 
government  are  usually  not  declared  at  all,  but  simply  taken  for  granted. 

''See  ante,  p.  45. 
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Public  purposes.  It  is  the  first  requisite  of  lawful  taxation 
that  the  purpose  for  which  it  is  laid  shall  be  a  public  purpose. 
The  decision  to  lay  a  tax  for  a  given  purpose  involves  a  legis- 
lative conclusion  that  the  purpose  is  one  for  Avhich  a  tax  may 
be  laid ;  in  other  Avords,  is  a  public  purpose.  Eut  the  determi- 
nation of  the  legislature  on  this  question  is  not,  like  its  decis- 
ion on  ordinary  questions  of  public  policy,  conclusive  either  on 
the  other  departments  of  the  government,  or  on  the  people. 
The  question,  what  is  and  what  is  not  a  public  purpose,  is  one 
of  law ;  and  though  unquestionably  the  legislature  has  large 
discretion  in  selecting  the  object  for  which  taxes  shall  be  laid, 
its  decision  is  not  final.  In  any  case  in  which  the  legislature 
shall  have  clearly  exceeded  its  authority  in  this  regard,  and 
levied  a  tax  for  a  purpose  not  public,  it  is  competent  for  any 
one  who  in  person  or  property  is  affected  by  the  tax,  to  appeal 
to  the  courts  for  protection.  This  subject  wiU  receive  a  more 
full  consideration  further  on.^ 

Territorial  limitations.  It  has  abeady  been  seen  that  per- 
sons and  property  not  within  the  territorial  limits  of  a  state 
cannot  be  taxed  by  it.  In  such  a  case  the  state  affords  no  pro- 
tection, and  there  is  nothing  for  which  taxation  can  be  an 
equivalent.^  This  rule  is  apphcable  to  the  lands  of  an  Indian 
tribe,  which,  though  they  may  be  within  the  limits  of  the  state, 
are  exempt  from  its  jurisdiction.'  It  is  also  applicable  to  the 
Indians  themselves  while  they  retain  within  the  state  their 
tribal  relations,*  and  to  persons  who  reside  on  lands  purchased  by 
or  ceded  to  the  United  States  for  navy  yards,  forts,  arsenals, 
etc.,  where  the  state  has  reserved  no  other  jurisdiction  or  right 
than  that  to  serve  process.^    But  it  is  not  necessary  that  both 

^Post,  ch.  IV. 

^See  Dorwin  v.  Strickland,  57  N.  T.,  493.  In  Dallinger  v.  EapeUo,  14 
Fed.  Eep.,  33,  it  was  held  that  under  the  statutes  of  Massachusetts  the  per- 
sonal property  of  a  deceased  inhabitant  was  not  taxable  within  the  state 
after  the  appomtment  of  an  executor  and  before  distribution,  when  the 
property  was  not  within  the  state,  and  neither  the  executor  nor  any  person 
in  interest  had  a  domicile  there.  The  decision,  however,  was  on  the  con- 
struction of  the  statute  and  not  upon  the  point  of  state  power. 

3  The  New  York  Indians,  5  WaU.,  761. 

4  State  V.  Eoss,  7  Yerg.,  74. 

*  Commonwealth  v.  Clary,  8  Mass.,  73.  It  is  otherwise  where  the  state  in 
making  the  cession  or  consenting  to  the  purchase  reserves  the  right  to  tax. 
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person  and  property  should  be  within  the  jurisdiction  in  order 
to  be  taxable ;  it  is  sufficient  if  either  is.  If  a  person  is  dom- 
iciled within  the  state,  his  personal  property  in  contemplation 
of  law  has  its  situs  there  also,  and  he  may  be  taxed  in  respect 
of  it  at  the  place  of  his  domicile.'  So  at  the  option  of  the 
state,  it  may  impose  taxes  on  tangible  personal  property  within 
the  state,  irrespective  of  the  residence  or  allegiance  of  the 
owner.^    But  rei),l  property  out  of  the  state  cannot  be  taxed 

Fort  Leavenworth  Tw  Co.  v.  Lowe,  27  Kan.,  749;  S.  0.  in  error,  114  U.  S., 
52.'5.     See  In  re  O'Conner,  37  Wis.,  379. 

'Inhabitants  of  Great  Barrington  v.  County  Com'rs,  16  Pick.,  C73;  Stato 
V.  Branin,  23  N.  J.,  484;  State  v.  Bentley,  23  N.  J.,  532;  Newark  City  Bank 
V.  The  Assessors,  30  N.  J.,  13;  Nashua  Savings  Bank  v.  Nashua,  46  N.  H., 
389;  Bemis  v.  Boston,  14  Allen,  366;  Commonwealth  v.  Hays,  8  B.  Monr.,  1, 
2;  Wilkey  v.  Pekin,  19  111.,  160:  Rieman  v.  Shepard,  27  Ind.,  288;  Johnson 
V.  Oregon  City,  3  Oreg.,  337;  Same  v.  Same,  3  Oreg.,  13;  Griffith  v.  Carter, 
8  Kan.,  565;  Blood  v.  Sayre,  17  Vt.,  609.  But  not  in  a  stato  where  it  is 
merely  passing  through.  Hays  v.  Steamship  Co.,  17  How.,  596;  Hoyt  v. 
Commissioners  of  Taxes,  23  N.  Y.,  334;  Parlcer  Mills  v.  Commissioners 
of  Taxes,  23  N.  Y.,  243;  State  v.  Engle,  34  N.  J.,  425;  Chauvenet  v. 
Commissioners,  3  Md.,  359;  Hooper  v.  Baltimore,  12  Md.,  404;  Whit- 
sell  V.  Northampton  Co.,  49  Pa.  St.,  520;  MoKeen  v.  Same,  49  Pa.  St., 
519;  Union  Bank  v.  State,  9  Yerg.,  489;  Conley  v.  Chedic,  7  Nov.,  336;  Mo- 
bile V.  Baldwin,  57  Ala.,  62.  A  mortgage  must  bo  taxed  to  the  owner  whore 
he  lives,  not  whore  the  land  mortgaged  is.  Latrobe  v.  Baltimore,  19  Md., 
13.  Investments  by  residents  of  the  state  in  bonds  and  stocks  of  foreign 
corporations  may  be  taxed  within  the  state.  Worthington  v.  Sebastian,  25 
Ohio  St.,  1.  It  is  competent  to  provide  by  law  for  taxing  shares  in  corpora- 
tions at  the  place  where  the  business  is  carried  on.  Tappan  v.  Mercloants' 
National  Bank,  19  Wall.,  490. 

2  Hood's  Estate,  21  Pa.  St.,  106,  114;  Maltby  v.  Reading  E.  R.  Co.,  52  Pa, 
St.,  140;  State  v.  Falkinburge,  15  N.  J.,  320;  Wilson  v.  New  York,  4  E.  D. 
Smith,  675;  Hoyt  v.  Commissioners  of  Taxes,  23  N.  Y.,  224;  People  v. 
Ogdensburg,  48  N.  Y.,  390;  Howell  v.  State,  3  Gill,  14;  Rieman  v.  Shepard, 
27  Ind.,  288;  CatUn  v.  Hull,  21  Vt.,  152;  Blackstone  Manuf.  Co.  v.  Black- 
stone,  13  Gray.  488;  Leonard  v.  New  Bedford,  16  Gray,  293;  Steere  v.  Wall- 
ing, 7  E.  I.,  317;  Hartland  v.  Church,  47  Me.,  169;  Desmond  v.  Machias,  48 
Me.,  478;  Mills  u.  Thornton,  36111.,  300;  St.  Louis  i).  Ferry  Co.,  40  Mo.,  580; 
People  V.  Insurance  Co.,  39  Cal.,  533;  Green  v.  Van  Buskirk,  7  Wall.,  139, 
150.  The  same  is  true  of  business  carried  on  within  a  state  or  municipality 
by  non-residents.  See  Corfield  v.  Coryell,  4  Wash.  C.  C,  371;  Han-ison  v. 
Vioksburg,  3  S.  &  M.,  581;  Worth  v.  FayetteviUe,  1  Winst.,  70;  State  v. 
City  CounoU  of  Charleston,  2  Speers,  623 ;  Padelford  v.  The  Mayor  of  Savan- 
nah, 14  Ga.,  438;  Pearce  v.  Augusta,  37  Ga.,  597;  Slu-iver  v.  Pittsburg,  66 
Pa.  St.,  446.  Compare  Bennett  v.  Birmingham,  31  Pa.  St.,  15;  DaDinger  v. 
RapeUo,  14  Fed.  Rep.,  33. 

Where  the  statute  provides  that  the  mortgagor  may  pay  the  tax  on  the 
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to  the  owner  Tfiithm  it,  TrHIe  on  tiie  ofJier  hand  all  real  estate 
of  a  non-rodent  is  taxable  where  it  is,'  though  the  tax  wiH  be 
a  lien  npon  the  land  ohIt.  and  cannot  be  made  a  personal 
charge  against  the  non-resident  owner.*  The  shares  owned  by 
residents  in  foreign  corporations  may  be  taxed  to  the  owners, 
even  though  the  corporations  themselves  are  taxed  in  the  juris- 
diction where  their  operations  are  carried  on.*  And  as  no 
state  is  under  obligation  to  permit  a  foreign  corporation  to 
carry  on  busings,  or  exercise  franchises,  within  its  tenitoiy, 
the  permission  to  do  so  may  be  granted  under  such  restrictions, 
or  permitted  on  such  conditions  r^arding  taxation,  as  the  state 
may  thinV  proper  or  prudent  to  impose.* 

nwitgage  security  aad  be  aHorred  the  amomtt  on  Ms  debt,  if  tte  moilgagee 
masteomfiinpayinentaiidi'eciaTesitjaiidtheinortgagOTpaystiietax:  aHiO'- 
wards,  he  mzj  recwver  Hie  ammmi  c£  Use  mcaigagee.  BIythe  v.  Ijamng,  7 
Sawy.,  504.  TThen  a  non-jpsidCTit,  owning  lands  in  the  state,  seBs  by  exec- 
ntiBy  contract,  and  the  contxact  is  held  in  the  state  by  his  agent,  it  is  tex- 
aMe  as  persasaliy  ^rhse  it  is  held.  Thw  fiction  ot  a  debt  following  the 
posrai  (rf  the  creditcT  does  not  govern  in  soch  a  case.  Eedmond  v.  Coni:- 
mfeskmas,  67  -'.  C,  122.  As  to  ta-ring personalty  •wb^re  located-,  see  Tor- 
rait  c.  Gager,  52  SEch.,  -506.  A  boat  may  be  so  taxed  thon*^  owned  by  a 
ftx&ga  corporatian.  Irrin  r.  Sew  Odeans,  etc,  E.  E.  Co.,  94  HL,  1(6.  One 
having  poss'.ssion  of  tangitde  px^arty  chi  the  day  of  as^sment  may  be 
taxed  fM-  it  thongji  it  h^  beaa  sold  to  a  nonrisadeiiit.  Commonwealth  t;. 
CSaines,  80  Ky.,  4S9.  Bat  notes  and  acconnlB  hdd  by  an  attorney  maely  fc» 
ccdiectiaa  and  the  rem^^on  of  flie  moneys  to  the  nmi-rcKident  own^  can- 
not be  said  to  ha^e  a  si^ifs  in  the  state  for  the  pmpoees  of  taxaticsi.  Hientoi 
r.  Keoan,  59 Tnd,.  472. 

iWiflifflspocai  r.  Dnncan,  4  WalL,  210;  TnmCT  r.  BniJington,  16  ;Uas8., 
308;  Jones  r.  Ccdnmbns,  35  Ga.,  610. 

-See  HBton  r.  Fonda,  86  X.  T.,  339.  Wh^e,  howerer,  land  was  pason^ 
ally  ^se^ed  to  a  nfflt-rsident,  and  his  agent  jq^eared  and  only  objected  to 
fise  valuation,  it  was  hpld  that  he  conld  not  afterwards,  in  a  snit  against 
&e  asse^ors,  treat  the  ase^ament  as  vend.    Ibid, 

*Se8 jposf,  cIb.  TI and  XII. 

^Dncat  r.  Oiicago,  ■^  DL,  172;  Kranan's  Benevolent  A^ociaiion  v. 
lioonsbery,  21  HL,  511;  Fire  Dqtartment  of  MQwankee  r.  Helfenstsn,  16 
"Wis.,  136 ;  People  r.  Imlay,  20  Barb.,  68;  opxsitm  of  Taney,  Ch.  J.,  in  Bank 
of  Angosta  r.  Earle,  13  Pet.  519 ;  CSncinnati  JIntnal  Health  Asnrance  Co.  r. 
EcseElhaL  55  DL,  63:  Westtan,  etc.,  TeL  Co.  v.  liefc,  76  HL,  172;  lire 
Department  r.  Xoble,  3  E.  D.  Smith,  440:  Same  v.  Wright,  :3  E.  D.  Snith, 
453;  D^root  v.  Van  Dwyer,  20  Wend.,  390:  Tmstees,  etc.,  r.  Eoome,  93 
N.  T.,  313:  CommoHweaXfli  i;.  Melton.  12  B.  Mbnr..  212,  21S:  Tatem  v. 
Wri^,  23  X.  J.,  429;  Panl  c.  Tirginia,  8  WalL,  1^;  liverpool  Ins.  Co.  v. 
MaBsachnsetts,  10  WalL,  566;  Dacat  v.  Chicago,  10  WalL,  410.    A  foreign 
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Taxation  and  representation.  There  is  a  maxim  in  om- 
government  that  the  representatives  of  the  people  must  impose 
the  taxes  the  people  are  to  pay.  The  form  it  sometimes  takes 
is,  "taxation  and  representation  go  together."  The  maxim  is 
familiar  in  English  law,  where  it  became  established  as  the 
result  of  a  long,  and  at  times  bloody,  controversy  between  the 
representatives  of  the  people  on  one  side,  and  the  crown  on 
the  other.  The  meaning  there  was  the  same  that  had  been 
contended  for  in  other  countries ;  that  the  imposition  of  taxes 
was  essentially  a  legislative  power,  and  the  sovereign  could 
levy  none  except  as  they  were  granted  by  the  representatives 
of  the  realm.'  In  America  the  corresponding  contest  assumed 
a  different  phase,  and  the  maxim  took  on  a  different  meaning 
as  a  rallying  cry  in  the  contest  for  independence.  The  Amer- 
ican colonies  insisted  upon  the  right  of  the  colonial  legislatures 
to  vote  the  local  taxes ;  disputing  any  such  right  in  the  parlia- 
ment of  Great  Britain,  which  was  a  body  in  which  the  colonists 
had  and  could  have  no  representatives.  That  body,  it  was 
claimed,  could  legitimately  exercise  over  them  the  authority 
only  of  an  imperial  legislature  to  regulate  external  concerns, 
and  those  of  the  empire  at  large,  leaving  internal  concerns  to 
the  control  of  their  own  representatives.  What  the  maxim 
really  meant  was,  that  the  local  legislature  must  make  the  local 
laws;  it  was  violated  in  the  particular  of  taxes,  and  conse- 
quently brought  that  subject  prominently  to  notice,  though  the 
principle  itself  was  general.  The  same  principle  has  sometimes 
been  appealed  to  as  if  it  meant  that  no  person  could  be  taxed 
unless  in  the  body  which  voted  the  tax  he  was  represented  by 
some  one  in  whose  selection  he  had  a  voice ;  but  it  never  had 
any  such  meaning,  and  never  could  have,  without  excluding 
from  taxation  a  very  large  proportion  of  all  the  property  of  the 
state.  If  the  privilege  of  voting  for  representatives  in  the  gov- 
ernment were  the  only  or  even  the  principal  benefit  received 

corporation  doing  business  in  New  York  may  be  taxed  there  on  its  business 
in  that  state,  or  on  the  amount  of  its  capital  made  use  of  there.  People 
V.  Fu-e  Association,  93  N.  Y.,  312. 

1  See  Clermont's  note  to  Fortescue"s  De  Laudibiis,  p.  28 ;  also  Bates'  Case,  3 
State  Trials,  371;  S.  C,  Broom's  Const.  Law,  247;  Hampden's  Case,  3  State 
Trials,  825;  S.  C,  Broom's  Const.  Law,  306,  and  note,  370.  SimUai-  but  less 
successful  contests  for  the  same  principle  in  Prance  and  Spain  are  narrated 
by  Mr.  Hallam  and  other  writers. 
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from  government,  there  might  be  the  highest  reason  in  exempt- 
ing the  non-voting  infant  or  alien  from  taxation;  but  this 
privilege  to  any  particular  individual,  as  compared  with  the 
protection  of  life,  liberty  and  property,  is  really  insignificant. 
And  so  long  as  all  persons  cannot  participate  in  government, 
the  limits  of  exclusion  and  admission  must  always  be  deter- 
mined on  considerations  of  general  public  policy.  It  is  not 
doubted  that,  so  far  as  can  be  prudently  and  safely  permitted, 
all  who  are  to  pay  taxes  should  be  allowed  a  voice  in  raising 
them ;  if  for  no  other  reason,  because  those  they  vote  they  will 
more  willingly  and  cheerfully  pay.'  But  the  maxim  that  taxa- 
tion and  representation  go  together  is  only  true  when  under- 
stood in  a  territorial  sense  which  embraces  the  state  at  large ; 
every  person  in  the  state  being  represented  in  its  legislative 
body,  and  that  body  determining  the  taxation  not  only  for  the 
state  at  large,  but  also,  within  certain  limits,  for  each  division 


'  The  aim  of  all  the  contests  from  which  have  sprung  the  liberties  of  Eng- 
land and  America  has  been  to  estabhsh  and  defend  tho  principle  of  self  tax- 
ation, as  that  which  must  constitute  the  main  security  against  oppression. 
Ml-  Burke  insists  upon  this  in  his  speech  on  Conciliation  of  America.  And 
see  Works  of  Madison,  HI,  105.  The  sense  of  the  oppression  of  any  burden 
is  greatly  increased  if  they  who  are  to  bear  it  are  to  do  so,  not  voluntarily, 
but  at  the  command  of  others.  Locke  expresses  this  idea  when,  in  his 
Treatise  on  Civil  Government,  he  says,  of  a  burden  imposed  as  compared  to 
one  voluntarily  assumed,  that  "  it  may  be  all  one  to  the  purse,  but  it  worketh 
diversely  to  the  courage."  This  is  well  illustrated  in  English  history;  for 
heavy  taxation  dates  from  the  time  when  the  right  of  the  conmions  to  grant 
the  taxes  became  finally  settled.  But  the  chief  importance  in  the  right  of 
those  who  pay  taxes  to  vote  them  consists  in  this :  that  in  monarchical 
countries  it  constitutes  the  only  substantial  and  continuous  check  upon 
tyranny,  and  in  any  country  the  only  security  against  robbery  rmder  the 
forms  of  law.  As  the  Spanish  Cortes  said  in  one  of  their  remonstrances, 
"  there  remains  no  other  privilege  or  Uberty  which  can  be  profitable  to  sub- 
jects if  this  be  taken  away."  HaUam's  Middle  Ages,  ch.  TV.  The  idea  is 
weU  expressed  hy  Lawrence,  J.,  in  Harward  v.  Drainage  Co.,  51  lU.,  130. 
See,  also,  Gage  v.  Graham,  57  HI.,  144;  People  v.  Hm-lburt,  24  Mich.,  44.  It 
is  very  justly  laid  down  that  a  tax  law  is  to  be  so  construed  as  to  harmonize 
with  the  principle  that  the  people  are  not  to  be  taxed  except  with  their  own 
consent  or  that  of  officers  truly  representing  them.  Keasy  v.  Bricker,  60 
Pa.  St.,  9.  In  Indiana  it  has  been  decided  that  where  the  boundaries  of  a 
township  have  been  extended  after  it  has  voted  aid  to  a  work  of  internal 
improvement,  the  territory  brought  in  cannot  be  subjected  to  the  tax  so 
voted.  Alvis  v.  "Whitney,  43  Ind.,  88.  See  Galesburg  v.  Hawkinson^  75  lU., 
153;  Eader  v.  Road  District,  36  N.  J.,  873. 
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and  municipality  of  the  state.*    The  local  right  is  subordinate 
to  this  general  authority. 

To  what  extent  the  federal  government  may  rightfully  levy 
taxes  in  districts  not  represented  in  the  federal  legislature  is 

>  See  steward  v.  JefEerson,  3  Harr.,  335,  336.  That  the  property  of  persons 
who  have  not  the  right  to  vote  is  taxable,  see  Wheeler  v.  Wall,  6  AUen,  558 ; 
Smith  V.  Macon,  30  Ark.,  17.  In  State  v.  Ross,  7  Yerg.,  74,  77,  Catron,  Ch. 
J.,  has  something  to  say  about  the  tyi-anny  of  taxation  without  representa- 
tion, but  the  case  did  not  call  for  it.  In  Marr  v.  Enloe,  1  Yerg.,  453,  where 
the  power  to  authorize  a  county  court  to  levy  taxes  for  county  purposes 
was  denied,  stress  was  laid  on  the  fact  that  the  members  of  the  court  were 
not  elected  by  the  people.  Upon  the  general  right  of  the  people  to  tax 
themselves  through  their  representatives,  see  Pope  v.  Phifer,  3^Heisk.,  683; 
Sanborn u.  Rice  Co.,  9  Mnn.,  258;  People  v.  Hurlburt,  34  Mich.,  44;  People 
V.  Chicago,  51  111.,  58;  People  v.  Batcheller,  53  N.  Y.,  128;  State  v.  Leffing- 
well,  54  Mo.,  458.  It  has  often  been  decided  that  a  state  may  compel  a 
municipality  to  tax  itself  for  police  purposes.  See  Taylor  v.  Board  of  Health, 
31  Pa.  St.,  73;  People  v.  Mehaney,  13  Mich.,  481.  And  for  liighways  and 
other  like  purposes  of  general  concex-n.  See  Harrison  Justices  v.  Holland,  3 
Grat.,  347.  But  these  subjects  wiU  be  elsewhere  considered.  Tax  laws  ai-e 
undoubtedly  to  be  construed,  if  possible,  so  as  not  to  impose  taxes  without 
the  consent  of  the  people  taxed,  or  of  their  immediate  representatives :  bo 
held  of  a  tax  for  military  bounty  purposes.  Keasy  v.  Bricker,  60  Pa.  St.,  9; 
and  see  Lexington  v.  McQuillan's  Heu-s,  9  Dana,  513,  517;  Madison  Co.  v. 
The  People,  58  Dl.,  456,  463;  Hampshii-e  v.  Franklin,  16  Mass.,  75,  83; 
Cheaney  v.  Hooser,  9  B.  Monr.,  330;  Maltus  v.  Shields,  3  Met.  (Ky.),  553. 
And  we  shall  endeavor  to  show  further  on,  that,  in  some  cases,  this  assent 
is  necessary. 

That  a  stranger,  coming  into  a  town,  becomes  liable  to  a  license  tax  as[^an 
"inhabitant  and  member  of  the  corporation,"  see  Plymouth  v.  Pettijohn,  4 
D3V.,  591 ;  Wliitfield  v.  Longest,  6  Ired.,  268.  "  It  is  just  that  it  should  be 
so ;  for,  as  the  defendant  has,  in  the  security  of  his  property,  the  benefit  of 
the  night  watch  and  of  the  other  pohce  establishments,  he  ought  to  con- 
tribute reasonably  towards  their  expenses."  Per  Ruffin,  Ch.  J.,  in  Wil- 
mington V.  Roby,  8  Ired.,  250,  254;  and  see  Edenton  v.  Capeheart,  71  N.  C, 
156.  In  Falmouth  v.  Watsoiu,  5  Bush,  660,  661,  an  act  was  sustained 
which  empowered  the  town  of  Falmouth  to  impose  a  Hcense  tax  not  ex- 
ceeding $100  on  the  sale,  by  retail,  of  all  spirituous,  vinous  or  malt  liquors 
in  said  town,  or  within  one  mile  thereof.  This  was  put  on  the  ground  of 
pohce  regulation.  A  city  ordinance,  taxing  tv^agons  used  in  the  city  for 
pay,  cannot  apply  to  wagons  owned  by  those  residing  outside  who  employ 
them  in  hauhng  into  and  out  of  the  city.  If  it  could,  it  would  be  taking 
property  for  private  use  —  for  the  use  of  that  particular  community  of  which 
the  owner  formed  no  part.    St.  Charles  v.  NoUe,  51  Mo.,  123. 

Where  a  town  is  authorized  to  tax  non-residents  doing  business  within  it, 
with  a  proviso  that  those  taxed  should  have  the  right  to  vote  at  municipal 
elections,  this  proviso  may  be  repealed  vidthout  affecting  the  right  to  tax. 
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perhaps  not  entirely  clear.  In  the  District  of  Columbia,  which 
by  the  national  constitution  was  set  apart  for  federal  purposes 
and  placed  under  the  exclusive  jurisdiction  of  congress,  the 
power  is  unlimited,  and  whoever  becomes  a  resident  of  the 
district  must  do  so  with  the  understanding  that  he  can  partici- 
pate in  the  government  only  to  the  extent  that  congress  may 
permit.^  There  can  be  no  doubt  also  of  the  right  of  the  fed- 
eral government  to  levy  stamp  taxes  and  imposts  of  every 
description,  by  laws  which  shall  have  uniform  operation 
throughout  all  the  states  and  territories  within  the  jurisdiction 
of  the  general  government.  But  taxes  for  territorial  purposes, 
corresponding  to  the  taxes  which  are  levied  by  the  states  for 
state  purposes,  it  is  theoretically  at  least  the  right  of  the  peo- 
ple of  the  territory,  when  organized  with  a  local  legislature, 
to  levy  and  expend  for  themselves.  It  is  not  to  be  supposed 
that  the  right  will  be  denied  by  the  general  government,  and 
if  it  should  be,  and  the  local  taxes  be  imposed  and  expended  by 
the  direct  interposition  of  congressional  authority,  it  is  not  too 
much  to  say  that  such  action  would  be  inconsistent  with  the 
maxim  of  government  now  under  consideration,  whether  valid 
in  law  or  not.^ 

The  power  not  to  be  delegated.  It  is  a  general  rule  of  con- 
stitutional law  that  a  sovereign  power  conferred  by  the  people 
upon  any  one  branch  or  department  of  the  government  is  not 
to  be  delegated  by  that  branch  or  department  to  any  other.' 

The  maxim  that  taxation  and  representation  go  together  only  applies  to 
political  communities.    Moore  v.  Fayetteville,  80  N.  C,  154. 

The  state  undertook  to  provide  a  park  for  the  city  of  St.  Louis,  outside 
the  city  limits,  and  created  a  board  of  commissioners  who  were  to  levy 
taxes  within  the  district  of  the  park,  for  its  establishment  and  support. 
The  commissioners  did  not  live  within  the  district.  Held,  that  they  did  not 
constitute  a  municipal  corporation ;  that  the  park  was  not  established  for 
municipal  but  for  general  purposes,  and  the  proposed  taxes  were  unwar- 
ranted by  the  constitution.    State  v.  Leffingwell,  54  Mo.,  458. 

1  Loughborough  v.  Blake,  5  Wheat.,  317,  324.  See,  also,  Kendall  v.  United 
States,  13  Pet.,  524. 

2  Upon  the  subject  of  territorial  powers  of  taxation,  the  following  cases 
are  instructive:  Miners'  Bank  v.  Iowa,  12  How.,  1;  Vincennes  University 
V.  Indiana,  14  How.,  268;  Williams  v.  Bank  of  Michigan,  7  Wend.,  539; 
Swan  V.  Williams,  2  Mich.,  437. 

'Dillon,  Mun.  Corp.,  §§  60,  567,  618,  and  notes;  Cooley,  Const.  Lim.  (5th 
ed.),  139-148. 
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This  is  a  principle  which  pervades  our  whole  political  system, 
and,  when  properly  understood,  admits  of  no  exception.  And 
it  is  applicable  with  peculiar  force  to  the  case  of  taxation. 
The  power  to  tax  is  a  legislative  power.  The  people  have  cre- 
ated a  legislative  department  for  the  exercise  of  the  legislative 
power ;  and  within  that  power  hes  the  authority  to  prescribe 
the  rules  of  taxation,  and  to  regulate  the  manner  in  which 
those  rules  shall  be  given  effect.  The  people  have  not  author- 
ized this  department  to  relieve  itself  of  the  responsibility  by  a 
substitution  of  other  agencies.  .  But  it  is  never  assumed  by  the 
people  that  the  legislature  can  take  such  supervision  of  all  the 
infinite  variety  of  interests  in  the  state,  and  of  all  local  as  well 
as  general  affairs,  as  to  be  able  to  determine  in  every  instance 
precisely  Avhat  is  needed  in  matters  of  taxation,  and  precisely 
what  purposes  shall  at  any  time,  under  the  particular  circum- 
stances, be  provided  for.  There  is  a  difference  between  mak- 
ing the  law  and  giving  effect  to  the  law ;  the  one  is  legislation 
and  the  other  administration.  "We  conceive  that  the  legisla- 
ture must,  in  every  instance,  prescribe  the  rule  under  which 
taxation  may  be  laid ;  it  must  originate  the  authority  under 
which,  after  due  proceedings,  the  tax  gatherer  demands  the 
contribution ;  but  it  need  not  prescribe  all  the  details  of  action, 
or  even  fix  with  precision  the  sum  to  be  raised  or  all  the  par- 
ticulars of  its  expenditure.  If  the  rule  is  prescribed  which,  in 
its  administration,  works  out  the  result,  that  is  sufficient;  but 
to  refer  the  making  of  the  rule  to  another  authority,  would  be 
in  excess  of  legislative  power.  An  illustration  or  two  may 
possibly  sufficiently  explain  the  pi'inciple.  The  legislature, 
with  the  utmost  propriety,  may  provide  for  a  court  of  claims 
or  a  state  board  of  audit,  whose  adjudications  against  the  state 
shall  be  final  upon  it ;  and  may  direct  that  the  amounts  awarded 
shall  go  into  the  general  levy  for  the  year.  Here  is  a  rule  to 
be  properly  worked  out  by  a  proper  agency.  A  like  provision 
for  the  adjustment  of  claims  against  counties,  cities  and  town- 
ships may  also  be  made.  A  fund  for  contingent  expenses  may 
be  put  at  the  disposal  of  the  executive  or  of  other  state  officers, 
to  be  used  for  public  purposes  not  previously  enumerated  in 
detail  by  the  legislature.  But  to  leave  to  a  court  of  claims  or 
any  state  officer  or  board  the  power  to  determine  whether  a 
tax  should  be  laid  for  the  current  year,  or  at  what  rate,  or  upon 
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what  property,  or  how  it  should  be  collected,  and  whether 
lands  should  be  sold  or  forfeited  for  its  satisfaction, —  all  this 
prescribes  no  rule,  and  originates  no  authority ;  it  merely  at- 
tempts to  empower  some  other  tribunal  to  prescribe  a  rule  and 
set  in  motion  the  tax  machinery.  And  this  is  clearly  incom- 
petent. The  legislature  must  make  the  law,  but  it  may  pre- 
scribe its  own  regulations  regarding  the  ministerial  agents 
that  are  to  execute  it. 

There  is,  nevertheless,  one  clearly  defined  exception  to  the 
rule  that  the  legislature  shall  not  delegate  any  portion  of  its 
authority.  The  exception,  however,  is  strictly  in  harmony 
with  the  general  features  of  our  political  system,  and  it  rests 
upon  an  implication  of  popular  assent  which  is  conclusive.  This 
exception  relates  to  the  case  of  municipal  corporations.  Im- 
memorial custom,  wliich  tacitly  or  expressly  has  been  incor- 
porated in  the  several  state  constitutions,  has  made  these 
organizations  a  necessary  part  of  the  general  machinery  of 
state  government,  and  they  are  allowed  large  authority  in 
matters  of  local  government,  and  to  a  considerable  extent  are 
permitted  to  make  the  local  laws.  This  indulgence  has  been 
carried  into  matters  of  taxation ;  the  state  in  very  many  cases 
doing  httle  beyond  prescribing  rules  of  limitation  within  which 
for  local  purposes  the  local  authorities  may  levy  taxes ;  but 
with  full  reserved  power,  nevertheless,  to  limit  or  recall  the 
delegation  at  pleasure.' 

1  Caldwell  v.  Justices,  4  Jones,  Eq.,  333;  Taylor  v.  Newbem,  2  Jones, 
Eq.,  141;  Thompson  v.  Floyd,  2  Jones,  Law,  318;  Wingate  v.  Sluder,  6 
Jones,  Law,  553;  Commissioners  v.  Patterson,  8  Jones,  Law,  183;  Wilming- 
ton V.  Roby,  8  Ired.,  250;  Steward  v.  Jefferson,  3  Harr.,335;  Lockhart  v. 
Harrington,  1  Hawks,  408;  Cheaney  v.  Hooser,  9  B.  Monr.,  380;  Slack 
V.  Railroad  Co.,  13  B.  Mom.,  1,  9;  Battle  v.  Mobile,  9  Ala.,  234;  Stein 
V.  MobUe,  24  Ala.,  591;  Osbom  v.  Mobile,  44  Ala.,  493;  Harrison  v. 
Vicksburg,  3  S.  &  M.,  581;  Smith  v.  Aberdeen,  25  Miss.,  458;  Hope  v. 
Deaderick,  8  Humph.,  1;  Trigally  v.  Memphis,  6  Cold.,  382;  Bull  r.  Read, 
13  Grat.,  78;  Case  of  County  Levy,  5  Call,  139;  Kuhn  v.  Board  of  Educa- 
tion, 4  W.  Va.,499;  Logansport  v.  Seybold,  59  Ind.,  225;  People  v.  Kelsey, 
34  Cal.,  470;  Washington  v.  State,  13  Ark.,  752;  State  v.  Noyes,  10  Fost., 
279,  292 ;  Burgess  v.  Pue,  2  GUI,  11 ;  Alexander  v.  Baltimore,  5  GUI,  388 ; 
Bonney  v.  Zimpleman,  36  Texas,  554,  able  opinion  by  Walker,  J. ;  St. 
Louis  V.  LaughUn,  49  Mo.,  559;  St.  Louis  v.  Savings  Bank,  49  Mo.,  574; 
People  V.  Hirrlburt,  24  Mich.,  44,  108;  Butler's  Appeal,  73  Pa.  St.,  448  ;„ Bald- 
win V.  City  CouncU,  53  Ala.,  437;   Slack  v,  Ray,  26  La.  An.,  674;   New 
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The  legislature,  however,  in  thus  making  delegation  of  the. 
power  to  tax,  must  make  it  to  the  corporation  itself,  and  pro- 
vide for  its  exercise  by  the  proper  legislative  authority  of  the 
corporation.  It  cannot  confer  upon  merely  ministerial  or  ad- 
ministrative oiHcers  the  power  to  make  rules  for  taxation ;  and 
if  such  officers  are  given  authority  to  levy  and  collect  taxes,  it 
must  be  under  rules  laid  down  for  them.  Neither  can  the  leg- 
islature confer  upon  private  corporations  the  power  to  tax,' 
though  it  may  doubtless  create  municipal  corporations  for  that 
especial  purpose  when  not  forbidden  by  the  state  constitution 
to  do  so.     In  Illinois  this  is  forbidden.^ 

In  delegating  the  authority,  the  state  is  not  limited  to  the 
exact  measure  of  that  which  is  exercised  by  itself,  but  it  may 
permit  the  municipalities  to  tax  subjects  which  for  reasons  of 

Orleans  v.  Kaufman,  39  La.  An.,  283:  State  v.  Leffingwell,  54  Mo.,  458; 
Cooley's  Const.  Lim.,  *191,  and  cases  cited.  For  an  early  case  denying  the 
power  of  the  legislature  to  delegate  to  county  boards  the  power  to  tax,  see 
Marr  v.  Enloe,  1  Yerg.,  452.  In  the  subsequent  case  of  Hope  v.  Deaderick, 
8  Humph. ,  1,  the  right  to  empower  local  bodies  to  levy  local  taxes  was  fully 
sustained.  In  Arbeg-ust  v.  Louisville,  2  Bush,  271,  275,  276,  Williams,  J., 
speaking  of  an  extension  of  city  boundaries  which  was  complained  of  as 
permitting  unjust  local  taxation  of  suburban  property,  says:  "Whatever 
may  be  said  of  the  inti-insic  justice  of  such  measures,  there  is  no  power  in 
the  courts  to  control  this,  when  the  taxing  power  is  conferred  in  good  faith, 
to  uphold  local  government,  and  give  pohce  regulations  to  the  population, 
and  not  merely  to  embrace  taxable  property  for  revenue  purposes  in  order 
to  lighten  the  burdens  of  others."  See,  also,  Swift  v.  Newport,  7  Bush,  St. 
While  a  legislature  cannot  confer  upon  a  municipality  a  jjower  to  tax  which 
it  does  not  itself  possess,  it  has  fuU  discretion  to  give  the  power  within  the 
limits  of  its  own  discretion,  but  for  municipal  purpose ;  and  the  omission  of 
the  state  to  tax  a  particular  occupation  does  not  preclude  its  authorizing  a 
municipahty  to  do  so.  Montgomery  v.  Knox,  64  Ala.,  463.  In  the  colony 
of  Massachusetts,  the  right  to  raise  money  by  taxation  of  the  interests  of 
the  proprietors  of  a  town  seems  to  have  been  conferred  on  the  proprietors 
as  a  corporation,  and  they  enforced  the  tax  by  sale  of  such  interests,  but 
they  did  not  sell  interests  set  off  in  severalty.    Bott  v.  Perley,  11  Mass.,  169. 

iSee  Cypress  Pond  Draining  Co.  v.  Hooper,  2  Met.  (Ky.),  350.  The  prop- 
osition stated  in  the  text  is  beheved  to  be  unquestionably  sound,  though  the 
cases  of  Anderson  v.  Kerns  Draining  Co.,  14  Ind..  199,  and  Drainage  Co. 
Case,  11  La.  An.,  338,  both  appear  to  assume  the  contrary. 

-  A  corporation  created  to  construct  levees  along  a  river  for  the  benefit  of 
its  members  cannot  be  given  the  power  to  assess  the  cost  on  the  lands  of 
those  who  receive  the  benefit.  Board  of  Directors  v.  Houston,  71  lU.,  318. 
See,  further,  oh.  XX. 

And  see  as  to  Tennessee,  Waterhouse  v.  Public  Schools,  8  Heist.   857. 
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public  policy  it  has  not  been  deemed  wise  to  tax  for  more  gen- 
eral purposes.  It  is  not  uncommon,  therefore,  to  find  cities 
and  villages  empowered  by  law  to  tax  trades  and  occupations 
which  the  state,  for  its  purposes,  abstains  from  taxing.' 

What  is  true  of  the  state  is  equally  true  of  the  municipali- 
ties ;  that  the  power  they  possess  to  tax  must  be  exercised  by 
the  corporation  itself  and  cannot  be  delegated  to  its  officers  or 
other  agencies.  This  rule  applies  to  whatever  is  to  be  done 
which  is  legislative  in  its  nature  and  involves  the  exercise  of 
discretion,  and  a  city,  therefore,  cannot  delegate  to  an  admin- 
istrative officer  the  plan  and  extent  of  a  municipal  improve- 
ment for  which  it  orders  a  tax,^  and  if  it  should  assume  to  do 
so,  mere  acts  in  affirmance  afterwards  would  not  supply  to 
the  officer  the  want  of  authority.'  Nor  can  the  city  council 
delegate  to  a  committee  of  its  members  the  power  to  deter- 
mine when  sidewalks  shall  be  repaired,*  nor  refer  to  commis- 
sioners the  question  what  portion  of  the  expense  of  an 
improvement  shall  be  assessed  on  the  owners  of  premises  ben- 
efited, when  the  charter  requires  this  to  be  determined  by  the 
council  itself.'    Boards  of  supervisors  cannot  refer  to  commit- 

1  Johnston  v.  Macon,  03  Ga.,  645 ;  Montgomery  v.  Knox,  64  Ala.,  463.  The 
power  conferred,  hov/ever,  can  be  exercised  only  for  the  purpose  specified 
in  giving  it.  A  power  to  tax  for  street  lighting  cannot  be  exercised  for 
street  improvement.  Webster  v.  People,  98  lU.,  343.  See  Murphy  v.  Jack- 
sonville, 18  Fla.,  318. 

2 Thompson  v.  Schermerhorn,  6  N.  Y.,  93;  St.  Louis  v.  Clemens,  53  Mo., 
133;  People  v.  Clark,  47  Cal.,  456;  Johnston  v.  Macon,  63  Ga.,  645;  Hyde  v. 
Joyes,  4  Bush,  464. 

3  Hyde  v.  Joyes,  4  Bush,  464.  And  see  Eandoli>h  v.  Gawley,  47  Cal.,  458. 
State  V.  Saalman,  37  N.  J.,  156;  State  v.  Koster,  38  N.  J.,  308;  Waterhouse 
V.  Public  Schools,  8  Heisk.,  857. 

*  Macon  v.  Patty,  57  Miss.,  378;  Bryan  v.  Chicago,  60  lU.,  507.  See  Davis 
V.  Read,  65  N.  Y.,  566.  But  it  is  no  delegation  of  power  when  a  board  is 
commanded  to  levy  a  certain  percentage  on  the  tax  for  delinquency  in 
payment.  San  Francisco,  etc.,  R.  Co.  v.  State  Board,  60  Cal.,  13.  And  in 
Kentucky  it  has  been  held  to  be  no  delegation  of  the  taxing  power  to  refer 
to  the  city  engineer  and  a  committee  of  the  council  to  determine  when  re- 
pairs in  a  street  improvement  are  needed,  and  how  much  of  the  old  improve- 
ment can  be  used  in  making  them.     Covington  v.  Boyle,  6  Bush,  304. 

«Scofield  V.  Lansing,  17  Mich.,  437.  A  city  caimot  delegate  to  its  minis- 
terial ofaoers  the  power  to  tax,  though  they  may  be  axithorized,  under 
general  regulations,  to  issue  licenses  when  the  taxes  are  paid.  See  East  St. 
Louis  V.  Wehrung,  46  111.,  893.  The  following  cases  have  discussed  to  some 
extent  what  constitutes  a  delegation  of  the  power  to  tax :  State  v.  Sickles, 
5     „ 
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tees  the  power  of  examming  the  assessment  rolls  and  equal- 
izing the  valuations,  but  these  duties  must  be  performed  by  the 
boards  as  such,  though  after  changes  are  determined  upon,  the 
act  of  making  them  is  merely  clerical.^  And  where  by  law  a 
school  district  is  empowered  at  its  annual  meeting  to  vote  a 
precise  and  definite  sum  as  a  tax  upon  the  people,  the  meeting 
cannot  delegate  to  the  trustees  a  discretionary  power  as  to  the 
amount  of  the  tax  to  be  levied.^  These  cases  amply  illustrate 
an  important  general  principle. 

Eestriction  or  relinquishment  of  the  power  by  contract. 

In  some  cases  the  state  legislature  is  found  to  have  pledged 
the  state,  in  definite  and  formal  manner,  that  on  some  particu- 
lar subject  of  taxation  the  state  should  refrain,  either  wholly 
or  for  some  definite  period,  from  levying  any  taxes  whatever, 
or  should  levy  them  only  to  a  certain  extent.  Such  pledges 
are  commonly  impolitic  and  unwise,  and  it  is  always  among 
the  possibihties  that,  if  sustained,  they  might  be  carried  to  the 
extreme  of  crippling  the  sovereign  power  of  the  state  to  per- 
form its  accustomed  functions.  There  has  always,  therefore, 
been  a  strong  protest  against  the  doctrine  that  such  pledges 
could  constitutionally  be  made ;  the  protestants  insisting  that 
no  legislature  is  competent  to  limit  the  power  of  its  successor, 
but  must  transmit  to  those  to  come  after  it  the  complete  power 
which  it  received  from  its  predecessor.  But  the  federal  Su- 
preme Court  in  an  early  case,  in  which  the  facts  were  that  a 
state  had  exchanged  lands  with  an  Indian  tribe,  and  stipulated 
by  legislative  act  that  those  conveyed  to  the  Indians  should 
not  thereafter  be  subject  to  any  tax,  decided  that  this  stipula- 
tion was  binding  upon  the  state  as  a  contract;  that  the  state 
could  not  impose  taxes  in  contravention  of  the  stipulation,  and 
that  the  exemption  was  available  on  behalf  of  those  who  sub- 
sequently by  legislative  permission  became  purchasers  from 

24  N.  J.,  135;  Meuser  v.  Risdon,  86  Gal.,  339;  Brooklyn  v.  Breslin,  57  N.  Y., 
591;  Mclneny  v.  Reed,  33  la.,  410;  Ould  v.  Richmond,  33  Grat.,  464,  471; 
Foss  V.  Chicago,  56  lU.,  354;  Warren  v.  Grand  Haven,  80  Mich.,  34;  Johnson 
V.  Sanderson,  84  Vt.,  94.  The  subject  was  largely  considered  in  Houghton 
V.  Austin,  47  Cal.,  646. 

1  Bellinger  v.  Gray,  51  N.  Y.,  610. 

2 Robinson  v.  Dodge,  18  Johns.,  351;  Trumbull  v.  White,  5  HiU,  46.  See 
further,  San  Francisco,  etc.,  Co.  v.  State  Board,  60  Cal.,  13. 
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the  Indians.^  The  contract  derived  its  character  of  inviola- 
bility from  the  clause  of  the  constitution  of  the  United  States 
inhibiting  the  states  from  passing  any  law  impairing  the  obli- 
gation of  contracts ;  a  clause  which  applies  to  the  contracts  of 
a  state  equally  with  those  of  individuals.^ 

The  pledge,  however,  in  order  to  constitute  a  contract,  must 
have  the  elements  of  a  contract,  and  the  vital  elements  are 
consent  and  consideration.  Consent  to  the  exemption  on  the 
part  of  the  state  is  never  by  itself  sufficient ;  but  there  must 
be  something  received  by  the  state  for  the  relinquishment,  or 
something  surrendered  on  the  other  side  which  can  be  deemed 
a  legal  equivalent.  In  the  case  first  referred  to  the  considera- 
tion was  manifest ;  the  state  was  bargaining  away  its  lands, 
and  was  presenting  the  exemption  from  taxation  as  an  induce- 
ment for  better  terms  on  the  other  side.  So  if  the  legislature 
by  law,  in  order  to  secure  the  establishment  of  a  charitable 
institution,  charter  a  corporation,  and  in  the  charter  declare 
that  its  property  shall  be  exempt  from  taxation,  and  indi- 
viduals, in  reliance  thereon,  invest  their  means  to  secure  the 
accomplishment  of  the  object  of  the  law,  a  consideration  for 

1  New  Jersey  v.  "Wilson,  7  Cranoh,  16-1.  Compare  Armstrong  v.  Athens  Co. , 
16  Pet.,  281.  The  history  of  this  inaportant  New  Jersey  case  is  sufficiently 
curious  to  justify  allowing  a  summary  of  it  in  this  place.  After  the  fed- 
eral court  had  decided  that  the  lands  were  not  taxable,  the  state,  in  1814, 
assessed  them  again,  and  from  that  time  until  1877  they  were  regularly 
taxed  and  the  taxes  paid.  At  the  last  named  date  the  tax  was  disputed, 
but  the  state  court  before  which  the  controversy  was  brought  decided  that 
such  a  contract,  like  any  other,  was  subject  to  be  abrogated  by  consent,  or 
the  benefit  of  it  lost  to  the  party  seeking  to  enforce  it,  under  rules  applied 
in  other  cases ;  and  that  the  facts  of  the  case  raised  a  presumption,  which 
must  be  deemed  conclusive,  that  by  some  convention  with  the  state  the 
right  of  exemption  had  been  surrendered.     State  v.  Wright,  41  N.  J.,  478. 

See,  for  peculiar  cases,  Palmes i;.  Louisville,  etc.,  Co.,  19  Fla.,  331,  affirmed 
in  109  U.  S.,  244,  overruling  Gonzales  v.  Sulhvan,  16  Fla.,  791;  State  v. 
Nor.  Cent.  E.  Co.,  44  Md.,  131;  Hand  v.  Savannah,  etc.,  Co.,  17  S.  C,  319; 
Elizabethtown,  etc.,  R.  Co.  v.  Trustees,  12  Bush,  333;  Louisiana  v.  PiUsbury, 
105  U.  S.,  278. 

Immunity  from  taxation  by  statute  is  not  a  franchise.  Ches.  &  O.  R.  Co. 
V.  Miller,  114  U.  S.,  176;  Detroit  Railway  Co.  v.  Guthard,  51  Mich.,  180. 
This  becomes  important  sometimes  as  bearing  on  the  reserved  power  to 
amend  charters. 

2  New  Jersey  v.  Wilson,  7  Cranch,  164;  Dartmouth  College  v.  Woodward, 
4  Wheat.,  518;  Hall  v.  Wisconsin,  103  U.  S.,  5;  University  v.  People,  99  U. 
&.,  309;  Antoni  v.  Greenhow,  107  U.  S.,  769. 
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the  state  promise  is  thus  made  out.^  The  case  would  be  still 
plainer  if  the  state  received  a  bonus  for  the  grant  of  a  fran- 
chise, stipulating  in  the  grant  to  give  exemption  from  taxa- 
tion/ or  if  it  made  the  grant  to  a  corporation  on  a  surrender 
by  it  of  valuable  rights.^ 

The  contract  of  exemption  may  either  be  perpetual  or  lim- 
ited to  a  defined  period,*  and  it  may  be  for  the  taxes  generally, 

iHome  of  the  Friendless  v.  Rouse,  8  WaU.,  430.  The  court  in  this  case 
said  that  no  consideration  was  necessary  beyond  the  benefits  to  the  com- 
munity which  it  was  to  be  assumed  were  to  be  anticipated  from  the  forma- 
tion of  the  corporation  to  accomplish  the  purpose  in  view.  See,  also,  Ohio 
Trust  Co.  V.  Debolt,  16  How.,  416. 

This  case  should  be  compared  with  Christ's  Church  v.  PhiladelpMa,  24 
How.,  300;  East  Saginaw  Salt  Manuf.  Co.  v.  East  Saginaw,  19  Mich.,  259; 
S.  C.  in  error,  13  Wall. ,  373.  In  the  first  of  these  cases  was  considered  a  legis- 
lative act  which  provided  that  "  the  real  property,  including  gi-ound  rents, 
now  belonging  and  payable  to  Christ's  Church  Hospital,  in  the  city  of  Phil- 
adelphia, so  long  as  the  same  shall  continue  to  belong  to  the  said  hospital, 
shall  be  and  remain  free  from  taxes."  Held,  that  the  exemption  so  given 
was  a  mere  privilege,  bene  placitum,  and  might  be  revoked  at  the  pleasure 
of  the  sovereign  authority.  And  the  privilege  being  recalled  by  a  subse- 
quent act,  the  property  of  the  hospital  became  taxable  like  any  other.  In 
the  second  case  a  legislative  act  had  provided  that  companies  and  corpora- 
tions formed,  or  that  might  be  formed,  for  the  boring  for  and  manufactur- 
ing salt  in  the  state  of  Michigan,  should  be  entitled  to  certain  benefits 
confen-ed  by  the  act,  one  of  which  was  that  "  all  property,  real  and  personal, 
used  for  the  purpose  mentioned,  shall  be  exempt  from  taxation  for  any  pur- 
pose." This  was  considered  a  mere  bounty  law,  dependent  for  its  continu- 
ance upon  the  dictates  of  public  poHcy,  and  the  voluntary  good  faith  of  the 
legislature.  And  see  Welch  v.  Cook,  97  U.  S.,  541;  Detroit  v.  Plankroad 
Co.,  48  Mich.,  140. 

2  Gordon  v.  Appeal  Tax  Court,  3  How.,  133,  followed  in  Farrington  v. 
Tennessee,  95  V.  S.,  679;  and  in  Wendover  v.  Lexington,  15  B.  Monr.,  258, 
264. 

3  Lucas  V.  Lottery  Commissioners,  11  G.  &  J.,  490.  That  the  franchise  to 
set  up  a  lottery  is  not  a  contract,  see  Moore  v.  State,  48  Miss.,  147;  but  see, 
also,  Broadbent  v.  Tuskaloosa,  etc..  Association,  45  Ala.,  170. 

*An  act  exempting  the  stock  of  a  railroad  company  and  its  real  estate 
from  taxation  for  thirty-six  years  was  sustained  as  a  contract,  in  Tomlin- 
sonu.  Branch,  15  Wall.,  460;  as  was  a  perpetual  exemption  in  Humphrey 
V.  Pegues,  16  WaU.,  244.  See,  also.  Pacific  R.  R.  v.  Maguu-e,  20  WaU.,  36; 
LouisvUle,  etc.,  Co.  v.  Gaines,  3  Fed.  Rep.,  266;  Sou.  Pac.  R.  Co.  v.  Laclede, 
57  Mo.,  147.  An  exemption  from  taxation  for  ten  years,  of  lands  which 
had  been  donated  to  the  state  for  reclamation,  was  held  not  subject  to  re- 
peal after  the  lands  had  been  sold.  McGee  v.  Mathis,  4  WaU.,  143.  See 
this  case  for  the  construction  of  such  an  exemption.  Also  RaUroad  Co.  v, 
Loftin,  105  U.  S.,  258. 
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or  only  for  some  portion  of  them,  or  it  may  be  a  limitation  of 
the  tax  within  some  specified  bounds.'  The  same  principles 
^pply  i^  6^c^  case.  Where- a  certain  sum  is  specified,  or  a  cer- 
tain percentage  upon  valuation,  or  upon  receipts  or  acquisi- 
tions in  any  form,  this  is  in  the  nature  of  a  commutation  of 
taxes,  the  state  agreeing  that  the  sum  named  is,  under  the  cir- 
cumstances, a  fair  equivalent  for  what  the  customary  taxes 
would  be,  or  the  fair  proportion  which  the  person  bargauied 
with  ought  to  pay,  and  the  power  thus  to  commute,  though 
liable  to  abuse,  is  undoubted.^  And  this  rule  applies  when  a 
bonus  is  paid  for  complete  future  exemption,  to  the  same  ex- 
tent and  on  the  same  reasons  as  when  the  commutation  is  for 
an  annual  payment.' 

It  is  perfectly  well  settled,  however,  that  an  exemption 
granted  from  motives  of  state  policy  merely,  and  where  the 
state  and  the  citizen  do  not  meet  on  a  basis  of  bargain  and 
consideration,  is  to  be  deemed  expressive  only  of  the  present 
win  of  the  state  on  the  subject;  and  the  law  granting  it,  like 
laws  in  general,  is  subject  to  modification  or  repeal  in  the  leg- 
islative discretion,*  and  it  is  immaterial  that  while  it  continued 
in  force  parties  have  acted  in  reliance  upon  it.'    It  is  also  well 

1  Dodge  V.  Woolsey,  18  How.,  331 ;  Ohio  Trust  Co.  v.  Debolt,  16  How.,  416. 

2  The  federal  decisions  are  very  full  on  this  subject.  See  Piqua  Bank  v. 
Knoop,  16  How.,  369;  Dodge  v.  Woolsey,  18  How.,  331 ;  Mechanics'  Bank  v. 
Debolt,  18  How.,  380;  Mechanics'  Bank  v.  Thomas,  18  How.,  384;  JefEerson 
Bank  v.  Skelly,  1  Black,  436;  FrankMn  Bank  v.  State,  1  Black,  474;  Wright 
V.  SiU,  3  Black,  544;  Delaware  Eailroad  Tax,  18  Wall.,  206.  These  decis- 
ions are  of  course  conclusive,  but  the  same  principle  has  been  declared  by 
the  state  courts  in  many  cases.  See,  among  others,  Gardner  v.  State,  21 
N.  J. ,  557 ;  United,  etc. ,  Co.  v.  Commissioner,  37  N.  J. ,  240 ;  State  Lottery  v. 
New  Orleans,  24  La.  An.,  86;  Leroy  v.  Railroad  Co.,  18  Mich.,  233;  State 
Bank  v.  People,  5  111.,  303;  St.  Louis  v.  Savings  Bank,  49  Mo.,  574;  Farmers' 
Bank  v.  Commonwealth,  6  Bush,  137;  Mobile  v.  Insurance  Co.,  53  Ala.,  570. 

3 Gordon  v.  Appeal  Tax  Court,  3  How.,  133;  State  Bank  v.  Bank  of 
Smyrna,  3  Houst.,  99. 

*See  Asylum  v.  New  Orleans,  105  TJ.  S.,  363;  Parmley  u.  Railroad  Com- 
panies, 3  Dill.,  25;  Robertson  v.  Land  Commissioner,  44  Mich.,  374;  Tucker 
V.  Ferguson,  32  WaU.,  527;  West  Wis.  R.  Co.  v.  Supervisors,  93  U.  S.,  595; 
Hoge  V.  Railroad  Co.,  99  IT.  S.,  348;  State  v.  Baltimore,  etc.,  E.  Co.,  48  Md., 
49;  Central  R.  Co.  v.  State,  54  Ga.,  401;  State  v.  Georgia  R.  Co.,  54  Ga., 
423;  Goldsmith  v.  Georgia  R.  Co.,  62  Ga.,  485;  State  v.  Dexter,  etc.,  R.  Co., 
69  Me,,  44;  New  Jersey  v.  Yard,  95  U.  S.,  104. 

5  An  exemption  from  taxation  of  the  property  of  members  of  the  National 
Guard  may  be  repealed  even  as  to  one  who  enlists  while  it  is  in  force,  and 
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settled  that  the  contract  must  be  clearly  made  out.  The  power 
to  tax  being  essential  to  the  very  existence  of  the  state,  there 
can  be  no  presumption  that  it  has  been  either  abandoned  or 
restricted,  and  whoever  claims  that  it  has  been  should  be  able 
to  show  by  clear  words  that  an  intent  is  expressed  to  do  so, 
and  that  consideration  existed  therefor.  And  when  thus  the 
contract  is  made  out,  it  cannot  be  extended  by  implication  be- 
yond the  fair  import  of  its  terms.^  As  has  been  said  by  the 
federal  SupremeCourt, "  if,  on  any  fair  construction  of  the  legis- 
lation, there  is  a  reasonable  doubt  whether  the  contract  is  made 

who  is  ia  service  at  the  time  of  the  repeal.  People  v.  Assessors  of  Brooklyn, 
84  N.  Y.,  610. 

A  statute  imposed  a  certain  rate  of  taxation  on  insurance  companies  then 
in  existence  or  thereafter  to  be  chartered.  Held,  that  the  rate  might  be  in- 
creased as  to  subsequently  formed  companies.  Holly  Springs,  etc.,  Co.  v. 
Marshall  Co.,  52  Miss.,  281.  If  a  legislatui-e,  in  extending  the  boundaries  of 
a  city,  provides  that  the  lands  annexed  shall  be  taxed  only  at  a  certain  rate, 
this  is  no  contract  and  may  be  repealed.  Washburn  v.  Oshkosh,  60  Wis., 
453. 

It  is,  perhaps,  hardly  necessary  to  observe  that  an  unconstitutional  law 
cannot  establish  a  contract.  Eamsay  v.  Haeger,  76  111.,  438.  Therefore, 
any  exemptions  which  the  legislature  undertakes  to  grant  in  disregard  of  the 
provisions  of  the  constitution  are  of  no  force. 

1  Jones,  etc.,  Manuf.  Co.  v.  Commonwealth,  69  Pa.  St.,  137.  See,  also, 
Commonwealth  v.  Bird,  12  Mass.,  443;  Dale  v.  Governor,  3  Stew.,  387; 
Brainard  v.  Colchester,  31  Conn.,  407,  410;  Easton  Bank  v.  Commonwealth, 
10  Pa.  St.  442,  450;  Herrick  v.  Randolph,  13  Vt.,  525,  531 ;  People  v.  Roper, 

35  N.  Y.,  639;  People  v.  Commissioners  of  Taxes,  47  N.  Y.,  501;  Bradley  v. 
McAtee,  7  Bush,  667;  S.  C,  3  Am.  Rep.,  309;  Nor.  Mo.  R.  R.  Co.  v.  Mar 
guire,  49  Mo.,  490;  S.  C,  8  Am.  Rep.,  141;  Pacific  R.  R.  Co.  v.  Cass  Co.,  53 
Mo.,  17;  Sloan  v.  Pacific  R.  Co.,  61  Mo.,  24;  Wendover  v.  Lexington,  15  B. 
Monr.,  258,  263;  Baltimore  &  Ohio  R.  R.  Co.  v.  MarshaU  Co.,  3W.  Va.,  319; 
Stein  V.  MobUe,  17  Ala.,  334;  S.  C,  24  Ala.,  591;  State  v.  Bank  of  Smyrna, 
SHous.,  99;  Erie  R.  R.  Co.  v.  Commonwealth,  66  Pa.  St.,  84;  Common- 
wealth V.  PottsvUle  Water  Co.,  94  Pa.  St.,  516;  GUman  v.  Sheboygan,  3 
Black,  510,  513;  Armstrong i;.  Athens  Co.,  16  Pet.,  381;  Lord?;.  Litchfield, 

36  Conn.,  116;  S.  C,  4  Am.  Rep.,  41;  Bridge  Proprietors  v.  State,  21  N.  J., 
384,  386;  S.  C.  on  appeal,  33  N.  J.,  593;  Stetson  v.  Bangor,  56  Me.,  274; 
Portland,  etc.,  R.  R.  Co.  v.  Saco,  60  Me.,  196,  198;  Oliver  v.  Memphis,  etc., 
R.  R.  Co.,  30  Ark.,  128;  People  v.  Lawrence,  41  N.  Y.,  137;  Academy  of 
Fine  Arts  v.  Philadelpliia,  22  Pa.  St.,  496;  MUler  v.  Kii-kpatrick,  39  Pa.  St., 
236;  Macon -y.  Central  R.  R.  and  Banking  Co.,  50  Ga.,  620;  Smith  ij.  Macon, 
20  Ark.,  17 ;  Pi-ovidence  Bank  v.  BiUings,  4  Pet.,  514,  563 ;  Philadelpliia,  etc., 
E.  R.  Co.  V.  Maryland,  10  How.,  376,  393;  Minot  v.  Philadelphia,  etc.,  B.  R. 
Co.,  18  WaU.,  206;  Nor.  Mo.  R.  R.  Co.  v.  Maguire,  30  Wall.,  46;  Erie  Rail- 
way V.  Pennsylvania,,  21  WaU.,  497;  Tucker  v.  Ferguson,  33  Wall.,  537. 
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out,  this  doubt  must  be  solved  in  favor  of  the  state.  In  other 
words,  the  language  used  must  be  of  such  a  character  as,  fairly 
interpreted,  leaves  no  room  for  controversy."  ^ 

By  repeated  decisions  of  the  federal  supreme  court  it  has 
been  authoritatively  and  conclusively  determined  that  the  char- 
ter of  a  private  corporation  is  to  be  regarded  as  a  contract 
between  the  corporators  on  the  one  hand,  and  the  state  on  the 
other,  and  that  whatever  stipulations  are  contained  therein 
which  are  intended  for  the  benefit  of  the  corporators,  and  oper- 
ate as  an  inducement  to  them  to  accept  the  charter,  are  prom- 
ises by  the  state  based  on  valid  and  sufiicient  consideration, 
and  not  subject  to  recall  except  with  the  assent  of  the  corpo- 
ration itself.^  Stipulations  respecting  taxation  come  within 
the  principle,  and  are,  therefore,  irrepealable  and  not  subject 
to  change  at  the  mere  will  of  the  state,  to  the  prejudice  of 
those  on  whose  behalf  they  are  made.'  But  the  right  to  amend 
or  repeal  may  be  reserved  in  the  charter,  and  when  it  is  re- 
served it  is  a  part  of  the  contract,  and  may  be  exercised  by 
the  state  at  pleasure,*  unless  conditions  are  imposed  in  respect 
to  its  exercise,  in  which  case  the  conditions  must  be  observed.* 
To  avoid  the  force  of  the  principle  that  a  corporate  charter  is 
a  contract,  which  oftentimes  operates  in  some  unexpected  man- 
ner, and,  perhaps,  unjustly  to  the  public  at  large,  the  people  of 
some  of  the  states  have  made  express  provision  by  their  con- 

1  Bailey  v.  Maguire,  S3  Wall.,  215.  See  Moore  v.  Holliday,  4  Dill.,  53; 
Weston V.  Supervisors,  44^18.,  342;  Peoples.  Common  Council,  76  N.  Y.,  30. 

Naming  a  rate  of  taxation,  but  not  expressly  limiting  it,  does  not  preclude 
its  being  raised.  State  v.  Parker,  33  N.  J.,  436.  Compare  Louisville  R.  R. 
Co.  V.  Louisville,  4  Bush,  478;  Erie  R.  R.  Co.  v.  Commonwealth,  66  Pa.  St., 
84;  St.  Louis  v.  Boatmen's  Ins.  and  Trust  Co.,  47  Mo.,  150;  Union  Passenger 
R.  Co.  V.  Philadelphia,  83  Pa.  St.,  439.  See  Delaware  R.  R.  Tax,  18  WaU., 
306,  for  the  same  principle. 

2 Dartmouth  College  v.  Woodward,  4  Wheat.,  518;  Trustees  of  Univer- 
sity V.  Indiana,  14  How.,  368 ;  Binghamton  Bridge  Case,  3  Wall.,  51. 

spiquaBank  v.  BCnoop,  16  How.,  369;  Dodge  v.  Woolsey,  18  How.,  381; 
Home  of  the  Friendless  v.  Rouse,  8  WaU.,  430;  Washington  University  u. 
Rouse,  8  WaU.,  439;  WUmington,  etc.,  R.  Co.  v.  Reid,  18  WaU.,  364;  Hum- 
phreys V.  Pegues,  16  WaU.,  344;  Pacific  R.  Co.  v.  Magune,  30  WaU.,  36; 
New  Jersey  v.  Yard,  95  U.  S.,  104. 

4  West  Wisconsin  R.  Co.  v.  Supervisors,  35  Wis. ,  357 ;  New  Orleans  v.  Asy- 
lum, 81  La.  An.,  393;  Bangor,  etc.,  R.  Co.  v.  Smith,  47  Me.,  34;  Common- 
wealth V.  Fayette  Co.  R.  Co.,  55  Pa.  St.,  453. 

sSee  Fhnt,  etc.,  P.  Co.  v.  WoodhuU,  35  Mich.,  99. 
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stitutions  that  all  charters  of  private  incorporation  granted  by 
the  legislature  shall  be  subject  to  amendment  or  repeal  at  the 
legislative  wiU.  A  provision  of  this  nature  is  a  limitation  upon 
the  power  of  the  legislature  in  granting  charters ;  and  while 
it  cannot  affect  any  that  are  in  existence  when  it  takes  effect,  it 
attaches  the  quality  of  modification  and  repealability  to  any 
afterwards  granted,  and  all  who  accept  them  do  so  with  full 
notice  of  the  fact.  The  charters  are  still  contracts,  but  con- 
tracts with  a  reserved  right  on  the  part  of  the  state  to  amend 
or  terminate  them.^  The  rule  would  be  the  same  if  the  char- 
ter were  granted  while  a  general  law  of  the  state  was  in  force 
which  declared  that  all  grants  of  the  kind  should  be  subject  to 
the  legislative  power  of  alteration  and  repeal ;  for  the  grantees 
would  accept  their  franchises  with  notice  of  and  qualified  by 
such  a  declaration.^ 

Contracts  of  a  state,  like  the  contracts  of  individuals,  may  be 
modified  to  any  extent,  subject  to  constitutional  provisions,  if 
any,  having  a  bearing  upon  the  right,  by  the  mutual  consent 
of  the  parties  thereto ;  which,  in  the  case  of  a  charter  of  pri- 
vate incorporation,  would  be  the  state  on  the  one  side  and  the 
corporators  on  the  other.  The  state  consents  to  the  modifica- 
tion when  it  adopts  legislation  which  will  have  that  effect,^ 
and  the  corporation  when  it  accepts  such  legislation.* 

iTomlinson  v.  Jossup,  15  Wall.,  454;  MiUer  v.  State,  15  Wall.,  478;  Penn. 
Col.  Cases,  13  Wall.,  190;  Holyoke  Co.  v.  Lyman,  15  Wall.,  500;  Pai-mley  v. 
Railroad  Co.,  3  DiU.,  25;  Hewitt  v.  New  York,  etc.,  E.  Co.,  12  Blatoh.,  453; 
State  V.  Miller,  30  N.  J.,  368;  Same  v.  Same,  31  N.  J.,  531 ;  State  v.  Newark, 
35  N.  J.,  157;  Conmionwealthi;.  Fayette  Co.  R.  Co.,  55  Pa.  St.,  453;  Ii-on  City 
Bank  1'.  Pittsburgh,  37  Pa.  St.,  340;  Union  Improvement  Co.  vj  Common- 
wealth, 69  Pa.  St.,  140;  West  Wis.  R.  Co.  v.  Supervisors,  85  Wis.,  257;  S. 
C.  in  eiTor,  93  U.  S.,  595;  Atlantic,  etc.,  R.  Co.  v.  State,  55  Ga.,  312;  New 
Orleans  v.  Metropolitan,  etc.,  Co.,  37  La.  An.,  648. 

Although  a  charter  exempting  railroad  property  from  taxation  contain  a 
clause  reserving  the  right  to  the  legislatiure  to  alter  and  repeal,  until  such 
right  is  exercised  by  the  legislature,  taxation  is  forbidden.  Petersburg  R. 
E.  Co.  V.  Commissioners,  81  N.  C,  487. 

2 Miller  v.  State,  15  Wall.,  478;  Railroad  Co.  v.  Maine,  96  U.  S.,  499. 

3  Railroad  Co.  v.  Commissioners,  87  N.  C,  414. 

4 Macon,  etc.,  R.  Co.  v.  Goldsmith,  63  Ga.,  463;  Petersburgh  t;.  Railroad 
Co.,  39  Grat.,  773;  State  v.  Commissioners,  etc.,  37  N.  J.,  340. 

When  a  corporate  charter  is  subject  to  legislative  amendment,  it  may  be 
so  amended  as  to  make  stockholders  personally  liable  for  taxes.  Anderson 
V.  Commonwealth,  18  Grat.,  395.    A  provision  in  a  charter,  that  it  might  be 
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A  diiferent  rule  prevails  in  the  case  of  charters  of  municipal 
incorporation.  These  are  not  contracts,  but  regulations  of 
government;  and  if  they  contain  provisions  respecting  taxar- 
tion,  such  pro^^sions,  like  everything  else  in  the  charter,  are 
subject  to  change,  as  the  legislative  judgment  may  change  re- 
specting questions  of  policy  and  expediency,  or  as  changing 
circumstances  may  seem  to  require.' 

Tfie  Constitution  a  Lam.  The  constitution  of  a  state  is,  in 
the  strictest  sense,  a  law:  the  fundamental  and  organic  law. 
And  the  state  being  disabled  to  pass  any  law  impairing  the 
obligation  of  contracts,  it  can  no  more  do  so  by  incorporating 
provisions  in  its  constitution  that  might  have  that  effect,  than 
by  laws  enacted  by  the  legislature.^ 

Sto.ti;  Repudiation.  The  contracts  of  a  state  respecting  tax- 
ation, though  their  obligation  cannot  constitutionally  be  im- 
paired, may  nevertheless  in  some  cases  be  subject  to  repudiation 
from  the  impossibility  of  finding  a  remedy  for  its  prevention. 
The  difiiculty  springs  from  the  fact  that  the  state,  as  a  sov- 
ereignty, is  subject  to  suits  only  as  it  may  have  consented  to 
be ;  and  therefore,  if  a  remedy  can  only  be  f oimd  in  a  suit  at 
law  or  in  equity,  it  may  not  be  found  at  all,  because  the  state 
may  not  have  consented  to  such  a  suit.  By  the  constitution 
of  the  United  States,  the  federal  judicial  power,  in  its  applica- 
tion to  the  states  as  political  entities,  is  practically  limited  to 
suits  between  states,  and  to  other  suit-s  in  which  states  may  be 
plaintiffs ;  it  does  not  extend  to  suits  brought  against  states  by 

amendeii  or  repealed,  but  that  this  shoTiM  not  alter  the  corporate  rights, 
held  not  to  preclude  a  change  in  respect  to  taxation.  Detroit  Railway  Co. 
V.  Guthard,  51  ilich.,  180. 

A  contract  in  a  charter  as  to  taxation  is  not  repealed  by  a  subsequent  in- 
consistent constitutional  provision.  University  v.  People,  99  U.  S.,  309; 
Scotland  County  v.  Railroad  Co.,  65  ^lo.,  123.  See  Appeal  Tax  Court  v. 
Cemetery  Co.,  50  ^hl.,  432. 

iSee  Dartmouth  College  v.  "Woodward,  4  Wheat.,  518;  Merri wether  v. 
Gaxrett,  108  U.  S.,  472;  Story  on  Const.,  5th  ed.,  337;  Cooler,  Const.  T.im., 
5th  ed.,  231. 

2  Dodge  V.  Woolsey,  18  How.,  331 ;  Railroad  Co.  v.  Mcaure,  10  "Wall.,  511 ; 
Gunn  V.  Barry,  15  "WaU.,  610;  White  v.  Hart,  18  Wall.,  646;  Pacific  R.  Co. 
V.  Maguire,  20  WaU.,  36;  Marsh  v.  Burroughs,  1  Woods,  463;  Keith  v.  Clark, 
97  U.'s.,  454;  University  v.  People,  99  U.  S.,  309. 
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citizens  of  other  states,  or  by  their  own  citizens,  or  citizens  or 
subjects  of  foreign  states.^  Therefore,  if  an  incli\idnal  is 
holder  of  a  demand  against  one  of  the  states  of  the  Union, 
which  for  any  reason  it  sees  fit  not  to  perform  or  recognize, 
he  is  entirely  without  remedy,  except  as  the  state  may  furnish 
one  by  its  own  laws.  His  own  state  cannot,  for  the  purpose 
of  obtaining  justice  for  him,  take  an  assignment  of  his  de- 
mand and  bring  suit  upon  it  in  his  interest,  since  this  would  be 
mere  evasion  of  a  constitutional  inhibition.*  The  consequence 
is,  that  cTen  if  a  state  issues  securities  which  it  expressly  agrees 
to  receive  inpayment  for  taxes,  but  afterwards  it  determined 
not  to  receive  them,  there  is  commonly  no  remedy.  Mandarmis 
will  not  lie  to  compel  the  state  officers  to  receive  the  obligations 
in  payment  of  taxes;  since  the  suit  against  them  would  be  in  legal 
effect  a  suit  against  the  state  itself;'  the  collector  cannot  be 
enjoined  at  the  suit  of  the  creditor  from  refusing  to  receive 
the  obhgations,*  nor  is  he  liable  in  an  action  on  the  case  for 
his  refusaL* 

K^evertheless,  any  legislative  enactment  calculated  and  de- 
signed to  impair  the  obligation  of  the  state  contract  is  to  be 
treated  everywhere  as  void  in  law;  *  and  if  the  case  is  such  that 
the  state,  through  its  officers,  is  compelled  to  resort  to  affirm- 
ative proceedings  in  order  to  give  the  void  enactment  effect, 
the  party  proceeded  against  may  defend  his  rights  as  he  Tnight 
in  any  other  case  of  attempted  wrong.  The  same  remedies 
are  open  to  him  as  in  other  cases ;  for  the  officer  who  assumes 
to  act  against  him,  being  without  warrant  of  law  for  his 
action,  must  stand  before  the  law  as  an  individual  wrong-doer, 
and  cannot  claim  that  a  suit  against  him  as  a  tort-feasor  is  a 
suit  against  the  state  which  has  tried,  but  ineffectually,  to  give 
him  authority  to  do  what  he  has  attempted.  Where,  there- 
fore, the  terms  of  an  act  under  which  state  securities  are  issued 
are  such  that  the  coupons  to  the  same  are  receivable  for  taxes, 

iConst.,  art.  3,  |  2;  Amendment  11. 

2yew  Hampshire  v.  Xjoaisisos.,  108  U.  S.,  76;  Xew-  Ywk  v.  Same,  Und. 

'Antoni  v.  Gieenhf/w,  107  U.  S.,  769.  See  Lotusiana  tr.  Jmnmel,  lOT  U. 
S.,  711;  Effiott  V.  Wntz,  Ibid. 

'  Marye  v.  Parsons,  114  V.  S.,  fz'>. 

scatter  v.  Qieeabow,  114  IT.  a.,  317. 

sHartiqp  v.  Gieeabaw,  102  IT,  S.,  672;  Poiodezter  v.  Gieenhow,  114  TJ 
8.,  270. 
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and  it  is  made  the  duty  of  collectors  to  receive  them  when  ten- 
dered, if  afterwards  the  state  forbids  their  reception,  and  a 
collector  refuses  a  tender  and  proceeds  to  enforce  the  tax  by 
distraint  of  goods,  the  taz  payer  may  bring  suit  for  the  goods 
seized,  as  he  might  in  any  ease  of  wrongful  dispossession,  and 
proof  of  the  tender  of  the  coupons  will  be  held  an  effectual  an- 
swer to  any  attempted  justification  by  the  officer  of  the  seizure.' 
Thus  indirectly,  in  such  a  case,  would  the  contract  of  the  state 
be  enforced. 

MuniGipal  Repudiation.  It  is  customary,  as  will  be  shown 
hereafter,  for  the  state  to  permit  the  municipalities  to  vote  and 
levy  the  taxes  for  their  own  local  purposes,  and  to  determine 
what  the  amount  of  these  shall  be,  within  hmits  prescribed  by 
the  state  to  prevent  oppression,  and  also  to  determine  the  pur- 
poses to  which  the  sums  raised  shall  be  appropriated.  A  mu- 
nicipal debt  is  in  many  cases  the  first  step  in  taxation ;  the  levy 
of  taxes  being  the  only  means  whereby  the  debt  can  be  paid. 
It  sometimes  happens  that  a  municipahty  is  found  to  have  con- 
tracted indebtedness  to  an  extent  that  is  felt  to  be  extremely 
burdensome;  and  then  a  local  sentiment  may  spring  up  in 
favor  of  refusing  to  raise  the  necessary  taxes  for  its  payment. 
The  purpose  may  be  either  to  avoid  the  payment  altogether  or 
to  postpone  it  for  a  time,  or  perhaps  to  force  a  compromise  with 
creditors  and  an  abatement.  "Whatever  may  be  the  purpose, 
the  refusal  to  levy  taxes  to  meet  municipal  obligations  accord- 
ing to  their  terms  is  a  public  wrong ;  and  as  the  state  has 
ample  power  to  remedy  it,  its  honor  is  concerned  in  taking  the 
necessary  steps  for  that  purpose.  The  most  prompt  and  effect- 
ual remedy  may  be  found  to  be  the  levy  of  a  tax  to  provide 
for  the  indebtedness  under  a  law  specially  adapted  to  the  pur- 
pose, and  by  means  of  agencies  appointed  by  the  state.  The 
power  of  the  state  to  adopt  this  course  is  unquestionable.-  But 
if  the  existing  law,  or  any  law  that  should  be  adopted  for  the 
purpose,  required  the  municipahty  itself  to  levy  the  tax,  its 
officers  might  be  compelled  by  majidamus  to  do  so.'    It  is  only 

iPoindexter  v.  Greenhow,  114  U.  S.,  270;  WMte  v.  Same,  114  U.  S.,  307; 
Chaffin  V.  Taylor,  114  IT.  S.,  309;  Allen  v.  Eailroad  Co.,  114  U.  S.,  311. 

^Dunovan  v.  Green,  57  El.,  63.    And  see  jiost,  ch.  XXI. 

3  WMteley  I).  Lansing,  27  Mich.,  131;  Morgan  v.  Commonwealth,  55  Pa. 
St.,  456;  Robinson  v.  Supervisors,  48  Cal.,  353;  Nelson  v.  St.  Martins,  111 
U.  S.,  716.    And  see  po&t,  cli.  XXTTT. 
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necessary  for  this  purpose  that  the  amoimt  of  the  demand 
shall  be  conclusively  fixed  and  determined,  and  that  the  time 
has  arrived  when  it  has  become  the  duty  of  the  municipality 
to  provide  for  it;'  and  if  the  amount  has  been  fixed  by  judg- 
ment, the  court  which  has  rendered  the  judgment  has  jurisdic- 
tion by  mandamus  to  compel  the  levy  of  a  tax  for  its  payment.^ 
By  one  or  the  other  of  these  remedies,  therefore,  it  is  supposed 
municipal  creditors  will  secure  payment  of  all  just  demands. 
It  is  possible,  however,  that  the  state  itself  may  so  far  sym- 
pathize with  a  debtor  municipality  as  to  be  disposed  to  aid  it 
in  its  obstructive  methods  to  prevent  collection;  and  it  may 
seek  to  do  this  by  so  limiting  the  municipal  power  to  tax  that 
it  shall  be  impossible  for  it  to  pay  its  debts  by  taxes  raised 
withia  the  legal  limit.  Where  such  obstruction  has  been 
attempted,  however,  it  has  been  judicially  determined  that  the 
limitation  of  the  power  to  tax  under  such  circumstances  was  an 
impairment  of  the  obligation  of  contracts,  and  therefore  inop- 
erative. The  argument  shortly  stated  is,  that  the  state,  in 
conferring  upon  its  municipalities  the  power  to  contract  debts 
and  to  levy  taxes  for  their  satisfaction,  impliedly  contracts  with 
tliose  who  become  creditors  in  reliance  upon  the  power,  that 
cuch  power  shall  not,  while  their  demands  remain  unpaid,  be 
so  limited,  impaired  or  hampered  as  to  preclude  the  munici- 
pality providing  for  and  satisfying  such  demands  according  to 
their  terms.  Any  subsequent  legislation,  therefore,  which  could 
have  such  injurious  effect  upon  the  interests  of  creditors,  and 
deprive  them  of  the  resource  of  taxation  which  they  had  a  con- 
stitutional right  to  rely  on,  will  be  treated  as  inoperative  and 
void,  and  a  levy  of  taxes  may  be  compelled,  as  it  might  have 
been  if  no  such  legislation  had  been  attempted.'    And  where 

1  Nelson  v.  St.  Martins,  111  U.  S.,  716;  Dayton  v.  Rounds,  27  Mich.,  83; 
Stat3  V.  New  Orleans,  34  La.  An.,  477. 

2  See  United  States  v.  MobUe,  4  Woods,  537 ;  post,  ch.  XXIII. 

3  The  leading  case  on  this  subject  is  Von  HofEman  v.  Quincy,  4  "Wall.,  535, 
foDowed  in  Galena  v.  Amy,  5  Wall.,  705 ;  Eiggs  «.  Johnson  Co.,  6  WaU.,  166 ; 
Rees  V.  Watertown,  19  WaU.,  109;  United  States  u  Jeflfersou  Co. ,  5  DiU.,  310; 
S.  C,  1  McCrary,  356;  United  States  v.  New  Orleans,  3  Woods,  330;  Sibley 
V.  Mobile,  3  Woods,  535;  Brodie  v.  McCabe,  33  Ark.,  690. 

See  to  the  same  effect,  Saloy  v.  New  Orleans,  33  La.  Aja.,  79;  State  v. 
Shreveport,  33  La.  An.,  1179;  in  which  it  was  held  that  the  municipality 
might  complain  of  the  diminution  of  its  power  to  tax  which  would  preclude 
payment  of  its  contracts,  even  if  the  creditox's  did  not.    It  is  immaterial 
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contracts  have  been  entered  into  under  a  settled  construction 
of  the  state  constitution  by  its  judiciary,  they  cannot  be  inval- 
idated afterwards  by  a  change  in  such  construction,^  or  by  any 
change  in  the  constitution  itself  .^ 

whether  the  incompetent  restriction  is  attempted  by  legislation  or  by  consti- 
tutional amendment.    Ibid.    See  Opinions  of  Justices,  58  N.  H.,  623. 

iQelpcke  v.  Dubuque,  1  Wall.,  175;  Olcott  i;.  Supervisors,  16  WaU.,  678; 
Douglass  V.  Pike  County,  101  U.  S.,  677.  n 

2  White  V.  Hart,  13  Wall.,  646;  Opinions  of  Justices,  58  N.  H.,  623.  But 
where,  at  the  time  a  contract  is  entered  into,  only  realty  is  taxable  for  the 
payment,  a  subsequent  extension  to  embrace  personalty  is  a  mere  gratuity, 
and  may  be  repealed.     Foote  v.  Howard  Co.  Court,  1  McCrary,  218. 

The  power  which  has  been  conferred  upon  a  municipal  corporation  to  tax 
or  contract  debt  in  aid  of  a  railroad  may  be  taken  away  at  any  time  before 
the  tax  is  actually  laid  or  the  debt  contracted,  even  though  the  people  have 
voted  the  aid.  And  a  subscription  made  by  the  municipal  officers  after  by 
legislation  the  power  is  taken  away  is  void.  Lieb  v.  Wheeling,  7  W.  Va., 
501. 

The  following  cases  have  an  interest  in  this  connection : 

After  paving  contracts  had  been  made,  wards  were  added  to  the  munici- 
paUty,  and  it  was  provided  that  the  residents  should  not  be  liable  for  previous 
municipal  debts.  Held,  that  there  were  no  contract  obligations  between  the 
paving  contractors  and  the  newly  added  residents  which  would  make  tliis 
incompetent.     United  States  v.  Memphis,  97  U.  S.,  284. 

If  an  act  unconstitutional  because  not  taxing  railroads  uniformly  is 
repealed,  and  a  different  law  substituted,  the  fact  that  a  railroad  company 
has  acted  upon  the  repealed  act  does  not  estabUsh  a  contract  between  it  and 
the  state  which  would  preclude  the  substitution.  Eaihoad  Cos.  v.  Gaines, 
97  U.  S.,  697. 

The  fact  that  a  saloon-keeper  has  complied  with  all  the  provisions  of  a  tax 
law  before  an  amendment  to  it  became  operative  does  not  give  him  a  vested 
right  to  sell  under  the  conditions  of  the  former  law.  The  legislature  may 
amend  the  law  so  as  to  prohibit  sales  on  legal  hoUdays,  and  the  fact  of  pre- 
vious payment  of  the  tax  will  not  excuse  disobedience.  EeithmiUer  v.  Peo- 
ple, 44  Mich.,  280.     See  as  to  recalling  licenses,  ch.  XVIH. 

The  grantee  of  an  exclusive  privilege  of  furnishing  a  city  with  water  for 
a  term  of  years,  with  a  privilege  in  the  city  to  purchase  the  works,  is  tax- 
able upon  them  while  he  holds  them.     Mobile  v.  Stein,  54  Ala.,  23. 

The  right  given  by  statute  to  damages  for  injury  from  a  mob  is  not  founded 
on  contract,  and  if  legislation  after  the  recovery  of  a  judgment  changes  the 
rate  of  taxation  that  may  be  levied  for  its  payment,  the  federal  courts  can- 
not interfere.  Louisiana  v.  New  Orleans,  109  XJ.  S.,  285.  When  mandamus 
is  apphed  for  to  compel  taxation  for  the  payment  of  a  judgment,  the  court 
will  look  to  see  whether  the  judgment  is  grounded  in  contract  or  tort ;  if  the 
former, and  the  contract  appears  to  have  been  made  upon  the  faith  of  taxes 
to  be  levied,  laws  modifying  the  taxing  power  to  the  prejudice  of  the  cred- 
itor are  unconstitutional  if  thereby  he  is  deprived  of  all  adequate  and 
efficacious  remedy.    Nelson  v,  St.  Martins,  HI  U.  S.,  716. 
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If  the  state,  however,  in  the  amplitude  of  its  power  over  the 
municipaUties  of  the  state,  should  see  fit  to  take  away  alto- 
gether the  corporate  powers  of  the  debtor  body,  and  create 
instead  one  or  more  entirely  new  corporations,  which  should 
in  law  be,  not  the  successors  of  the  other  under  new  names, 
but  new  and  distinct  creations,  the  creditors  might,  perhaps, 
except  as  to  the  property  of  the  defunct  body,  be  without 
remedy.  The  corporation  having  ceased  to  exist,  there  could 
no  longer  be  enforcement  of  their  demands  through  taxation 
under  the  old  law,  and  without  law  it  is  impossible  that  taxes 
should  be  laid.  This  was  so  held  where  the  state  by  general 
law  abolished  a  considerable  number  of  municipalities,  and 
made  the  several  communities  embraced  in  the  territorial  limits 
of  such  municipalities  respectively  taxing  districts,  in  order  to 
provide  the  means  of  local  government  for  the  peace  and 
safety  and  general  welfare  of  the  district.'  And  it  was  also 
held  that  the  property  of  individual  citizens  of  the  abolished 
municipalities  could  not  by  judicial  proceedings  be  subjected  to 
the  payment  of  corporate  debts ;  neither  could  the  property 
which  the  municipalities  themselves  had  held  for  public  uses, 
such  as  public  buildings,  streets,  squares,  parks,  promenades, 
wharves,  landing  places,  fire  engines,  hose,  etc.,  or  in  general, 
anything  held  for  governmental  purposes.  All  such  public 
property  would  pass,  when  the  municipality  ceased  to  exist, 
under  the  immediate  control  of  the  state.  Even  the  taxes 
levied  according  to  law  before  the  general  law  was  passed 
could  only  be  collected  under  legislative  authority,  and  if  no 
such  authority  existed,  the  remedy  of  the  creditors  would  be 
an  appeal  to  the  legislature,  which  alone  could  grant  relief.^ 
It  is  possible,  therefore,  for  the  state  to  make  use  of  its  power 
unjustly,  and  under  circumstances  where  the  political  remedy 
is  the  oidy  one  within  the  reach  of  parties  wronged. 

Taxing  Contracts.  It  has  never  been  supposed  that  the 
clause  in  the  constitution  of  the  United  States  which  forbids 
the  states  to  pass  laws  impairing  the  obhgation  of  contracts 
had  deprived  the  states  of  the  power  to  tax  contracts ;  and  it 

iMerriwether  v.  Garrett,  102  U.  S.,  473. 

2Merriwetlier  v.  Garrett,  102  U.  S.,  473.  See  Luehnnan  v.  Taxing  Dis- 
trict, 3  Lea,  425.  These  taxing  districts  are  municipal  corporations,  and 
suable  as  such.    Uhl  v.  Taxing  District,  6  Lea,  610. 
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has  been  customary  for  them  to  tax  contracts  for  the  payment 
of  money,  or  having  a  money  value,  as  the  personal  property 
of  the  owner.  The  right  to  do  this,  if  ever  in  doubt,  is  now 
settled.^ 

But  to  render  a  contract  taxable  it  must  be  subject  to  the 
jurisdiction  of  the  government  that  assumes  to  tax  it ;  and  it 
is  not  within  its  jurisdiction  unless  the  owner  is  domiciled 
there,  or  the  contract  itself  is  there  in  the  possession  and  con- 
trol of  an  agent  of  the  owner  and  for  the  owner's  purposes, 
and  not  as  mere  temporary  custodian.  Corporation  bonds 
given  in  one  state  by  one  of  its  corporations,  but  owned  and 
held  by  persons  domiciled  in  another  state,  cannot  be  taxed  in 
the  state  where  they  are  issued,  even  though  they  are  paj'-able 
ia  that  state  and  are  secured  there  by  mortgage  on  realty. 
Therefore  a  law  imposing  such  a  tax,  and  requiring  the  treas- 
urer of  the  corporation  to  pay  it  and  retain  the  amount  from 
the  sum  payable  to  the  bond  holder,  is  a  law  which  undertakes 
to  tax  that  which  is  not  mthin  its  reach,  and  is  for  that  reason 
void.^  This  principle  is  as  much  applicable  to  public  securities 
as  to  any  others,  and  it  is  not,  therefore,  competent  for  a  city 
which  has  issued  obligations  whereby  it  has  promised  to  pay 
certain  definite  sums,  to  diminish  these  payments  under  the 
guise  of  taxing  them.  A  city  may  be  empowered  to  tax 
all  property  within  it,  but  debts  are  not  property,  and  credits 
are  not  property  within  a  city  when  not  held  or  owned  there.' 
So  while  a  franchise  tax  might  be  imposed  upon  a  corporation, 
measured  by  dividends,  it  is  not  competent  for  a  state  to  levy 
a  tax  directly  upon  the    dividends  of   foreign  stockholders, 

iSee  Catlin  v.  Hull,  21  Vt.,  152;  Champaign  Co.  Bank  v.  Smith,  7  Ohio 
St.,  43 ;  Cook  v.  Smith,  30  N.  J.,  387.  That  a  state  may  tax  mortgages  held 
by  residents  on  lands  in  other  states  is  alBrmed  in  Kirkland  v.  Hotchkiss,  42 
Conn.,  426 ;  S.  C.  in  error,  100  U.  S.,  491.  And  see  further.  People  v.  Home 
Ins.  Co.,  39  Cal.,  534;  Maltby  v.  Reading,  etc.,  Co.,  53  Pa.  St.,  140.  The 
mere  fact  that  a  part  of  the  capital  of  a  bank  is  invested  abroad  does  not  ex- 
empt that  part  from  taxation  under  the  internal  revenue  law.  Nevada  Bank 
V.  Sedgwick,  104  U.  S.,  111. 

2  State  Tax  on  Foreign  Held  Bonds,  15  Wall.,  300.  See,  also.  Railroad  Co. 
V.  Jackson,  7  Wall.,  362;  Murray  v.  Charleston,  96  U.  S.,  433;  Hartman  v. 
Greenhow,  102  U.  S.,  673;  De  Vignier  v.  New  Orleans,  16  Fed.  Rep.,  11; 
Oliver  v.  Washington  Mills,  11  Allen,  268. 

3  Murray  v.  Charleston,  96  TJ.  S.,  432 ;  De  Vignier  v.  New  Orleans,  16  Fed. 
Eep.,  11. 
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and  require  the  corporation  to  pay  the  tax  and  deduct  it  from 
the  dividend  paid  over.^ 

What  Impairs  a  Contract.  The  obligation  of  a  contract  is 
the  law  which  binds  the  parties  to  perform  their  agreement.^ 
This  law  must  govern  and  control  the  contract  in  every  shape 
in  which  it  is  intended  to  bear  upon  it,  whether  it  affect  its 
A'^alidity,  construction  or  discharge.  Any  law  which  enlarges, 
abridges,  or  in  any  manner  changes  the  intention  of  the  par- 
ties discoverable  in  it,  necessarily  impairs  the  contract  itself, 
which  is  but  evidence  of  that  intention.  The  manner  or  the 
degree  in  which  this  change  is  effected  can  in  no  respect  influ- 
ence this  conclusion;  for,  whether  the  law  affect  the  vahd- 
ity,  the  construction,  the  duration,  the  mode  of  discharge  or 
the  evidence  of  the  agreement,  it  impairs  the  contract,  though 
it  may  not  do  so  to  the  same  extent  in  all  the  supposed  cases.' 
It  is  not  by  the  constitution  to  be  impaired  at  all.  This  is  not 
a  question  of  degree  or  cause,  but  of  encroaching  in  any  re- 
spect on  its  obligation ;  dispensing  with  any  part  of  its  force.^ 
There  is  no  room  for  any  question,  therefore,  that  when  the 
state  has  stipulated  by  contract  to  give  exemption  from  taxa- 
tion, or  has  commuted  the  uncertain  taxes  for  a  definite  and 
fixed  sum  or  sums,  and  afterwards  undertakes  to  tax,  in  the 
same  manner  as  it  taxes  other  subjects,  the  persons,  corpora- 
tions or  property  which  were  the  subject  of  the  exemption  or 
commutation,  the  obligation  of  the  contract  is  impaired.  So 
if  the  state  by  a  bank  charter  agrees  that  the  bills  of  the  bank 
shall  be  received  in  payment  of  taxes,  the  agreement  consti- 
tutes a  contract  between  the  state  and  those  who  shall  after- 
wards become  owners  of  the  bills,  and  any  law  which  de- 
nies the  right  to  make  such  payment  impairs  the  obligation  of 

1  Oliver  v.  Washington  Mills,  11  Allen,  268. 

The  registered  public  debt  of  a  state,  whether  exempted  or  taxed  by  the 
debtor  state,  is  taxable  by  another  state  when  owned  there.  "  Taxation  of 
the  debt  within  the  debtor  state  does  not  change  the  legal  situs  of  the  debt 
for  any  other  purpose  than  that  of  the  tax  which  is  imposed.  Neither  does 
exemption  from  taxation."    Bonaparte  ■;;.  Tax  Court,  104  TJ.  S.,  592. 

^Sturges  V.  Crowninshield,  4  Wheat.,  122. 

3  Washington,  J.,  ia  Ogden  v.  Saunders,  12  Wheat.,  213,  256. 

*  Planters'  Bank  v.  Sharp,  6  How.,  301,  337.  To  the  same  effect  is  Green 
V.  Biddle,  8  Wheat.,  1,  84.     See  Rivet  v.  New  Orleans,  35  La.  An.,  134. 
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the  contract,  and  is  void.^  And  if  the  state,  in  issuing  its  own 
bonds,  shall  make  a  Like  stipulation  for  their  reception  in  pay- 
ment of  taxes,  the  obligation  of  the  contract  is  impaired  by 
any  subsequent  law  which  seeks  to  preclude  the  exercise  of  the 
right.^  So  if  the  state,  in  the  case  of  contracts  made  and  pay- 
able within  it,  but  held  by  persons  domiciled  abroad,  were  to 
attempt  indirect  taxation  of  the  holders  by  requiring  the  debtor 
to  pay  the  tax  and  retain  the  amount  from  the  creditors,  this 
would  be  a  plain  impairment  of  the  obligation  of  the  contracts, 
since  it  would  deprive  the  creditors  of  a  portion  of  the  sum 
agreed  to  be  paid  to  them.' 

The  remedy  for  the  enforcement  of  a  contract  is  a  necessary 
part  of  it,  without  which  it  could  have  no  legal  obligation 
whatever.  But  there  is,  and  can  be,  nothing  unchangeable  in 
remedies,  and  the  state  must  be  left  at  liberty  to  change  them 
at  discretion.''  In  the  recognition  of  this  right,  however,  it  is 
always  assumed  that  no  change  will  be  made  which  will  leave 
the  party  without  a  remedy  for  the  enforcement  of  his  con- 
tract substantially  equal  to  and  as  efficient  and  valuable  as  that 
the  law  entitled  him  to  claim  when  his  contract  was  made.  If 
the  remedy  is  wholly,  in  some  distinct  and  important  part,  taken 
away,  or  is  hampered  with  conditions  or  restrictions,  or  other- 
wise seriously  impaired  in  value,  the  obligation  of  the  contract 
is  impaired  in  this  particular.* 

Where,  however,  the  issues  of  a  certain  bank  were  by  law 
receivable  for  taxes,  and  an  act  was  passed  which  provided 
that  there  should  be  no  other  remedy  in  any  case  of  the  collec- 
tion of  revenue,  or  an  attempt  to  collect  the  same  illegally,  or 
in  funds  only  receivable  by  the  collector  under  the  law — the 
same  being  other  or  different  funds  than  such  as  the  tax  payer 

iWoodniff  V.  TrapnaU,  10  How.,  190;  Fui-man  v.  Nichol,  8  Wall.,  44; 
Keith  V.  Clark,  97  U.  S.,  454. 

2Hartman  v.  Greemnan,  103  U.  S.,  673;  Poindexter  v.  Greenhow,  114 
U.  S.,  370. 

«  State  Tax  on  Foreign  Held  Bonds,  15  Wall.,  300.  There  would  be  noth- 
ing incompetent  in  similar  legislation  if  the  tax  itself  were  lawful  and  the 
corporation  were  thus  indirectly  made  the  collector  of  sums  its  members 
were  legally  bound  to  pay.    See  ch.  XIV. 

^Bronsonw.  Kinzie,  1  How.,  311. 

6  See  Von  HofiEman  v.  Quincy,  4  WaU.,  535,  and  numerous  cases  cited; 
Tennessee  v.  Sneed,  96  U.  S.,  69;  Poindexter  v.  Greenhow,  114  XJ.  S.,  270. 
6 
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may  tender  or  claim  the  right  to  pay  —  than  by  paying  the 
tax  under  protest,  and  within  thirty  days  suing  the  collector 
to  recover  it;  the  judgment  recovered,  if  any,  to  be  a  first 
claim  on  the  treasury, —  it  was  held  that  this  act  did  not  leave 
a  party  without  adequate  remedy  for  enforcing  his  right  to 
pay  his  taxes  in  the  bills,  and  did  not,  therefore,  impair  the 
obligation  of  the  state  contract.^  But  if,  under  the  law  which 
provides  for  the  issue  of  obligations,  a  tender  thereof  for  taxes 
is  a  discharge,  the  tender,  notwithstanding  any  subsequent 
legislation,  will  have  that  effect,  and  the  tax  payer,  if  his  prop- 
erty is  seized  for  the  taxes,  may  reclaim  it  on  legal  process.^ 

Exemption  of  agencies  of  gOTernraent.  No  state  can  im- 
pose taxes  on  persons,  property  or  other  subjects  of  taxation 
which  are  not  within  its  jurisdiction.  This  is  self-evident,  but 
it  has  peculiar  application  in  this  country  under  the  federal 
constitution,  which  apportions  the  sovereign  authority  between 
the  state  and  the  nation,  and  gives  to  each  over  certain  sub- 
jects an  exclusive  jurisdiction.  "Whatever  pertains  to  this  ex- 
clusive jurisdiction  is  excluded  from  the  taxing  power  of  the 
other  as  much  as  if  it  were  beyond  its  territorial  limits.  The 
rules  upon  this  subject,  as  they  have  been  laid  down  by  the 
authorities,  appear  to  be  the  following : 

1.  General  Liability.  Every  person  within  a  state  owing 
temporary  or  permanent  allegiance  to  it ;  all  property  of  every 
description  within  the  state  and  entitled  to  the  protection  of  its 
laws ;  every  private  franchise,  privilege,  business  or  occupation, 
is  subject  to-  be  taxed  by  the  state,  in  return  for  the  benefits  re- 
ceived and  anticipated  from  state  government  and  protection. 
But  they  are  also  on  precisely  the  same  grounds  subject  to  be 
taxed  by  the  federal  government,  whenever  its  necessities  or 
policy  shall  be  thought  to  require  it.' 

'  Tennessee  v.  Sneed,  96  U.  S.,  69.  Compare  Poindexter  v.  Greenhow,  114 
U.  S.,  370. 

2  Poindexter  u  Greenhow,  114  U.  S.,  370. 

sit  is  said  in  Lane  County  v.  Oregon,  7  "Wall.,  71,  that  with  the  exception 
of  the  restrictions  expressly  imposed  by  the  constitution  of  the  United 
States,  the  state  power  of  taxation  in  respect  to  property,  business  and  per- 
sons within  its  limits  remains  entire.  There  is  nothing  in  the  constitution 
which  contemplates  authorizing  any  direct  abridgment  of  this  power  by 
the  national  legislature. 
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2.  National  and  State  Poioers  Exclusive.  It  is  the  theory 
of  our  system  of  government  that  the  state  and  the  nation 
alike  are  to  exercise  their  powers  respectively  in  as  full  and 
ample  a  manner  as  the  proper  departments  of  government 
shall  determine  to  be  needful  and  just,  and  as  might  be  done 
by  any  other  sovereignty  whatsoever.  This  theory  by  neces- 
sary implication  excludes  wholly  any  interference  by  either 
the  state  or  the  nation  with  an  independent  exercise  by  the 
other  of  its  constitutional  powers.  If  it  were  otherwise,  neither 
government  Avould  be  supreme  within  what  has  been  set  apart 
for  its  exclusive  sphere,  but,  on  the  other  hand,  would  be  liable 
at  any  time  to  be  crippled,  embarrassed,  and  perhaps  wholly 
obstructed  in  its  operations,  at  the  will  or  caprice  of  those  who 
for  the  time  being  wielded  the  authority  of  the  other.  And 
that  an  exercise  of  the  power  to  tax  might  have  that  effect  is 
manifest  from  a  consideration  of  the  nature  of  the  power. 
Any  "  power  which  in  its  nature  acknowledges  no  limits,"  ^ 
and  which,  even  in  a  lawful  and  legitimate  exercise,  may  be 
carried  to  the  extent  of  an  absolute  appropriation  of  property 
or  destruction  of  the  franchise  or  privilege  upon  which  it  is  ex- 
erted,^ must,  as  a  power  of  one  sovereignty,  be  incapable  of 
being  admitted  within  the  jurisdiction  of  another  for  exercise 
at  the  discretion  of  the  power  wielding  it.'  And  the  state  and 
the  nation  having  each  their  separate  and  distinct  sphere, 
within  which  they  are  permitted,  by  the  fundamental  law,  to 
exercise  independent  authority,  the  principle  which  excludes 
from  one  sovereignty  the  taxing  power  of  another  is  as  much 
applicable  within  the  American  Union  to  the  taxation  of  state 
and  nation  respectivelj'",  as  it  is  elsewhere. 

3.  Federal  Agencies.  It  follows  as  a  necessary  and  inevi- 
table conclusion,  that  the  means  or   agencies  provided  or  se- 

T-Per  Ilarshall,  Ch.  J.,  in  Weston  v.  Charleston,  2  Pet.,  449,  466;  Lane 
County  r.  Oregon,  7  Wall.,  71:  Bank  of  Commerce  v.  New  York,  2  Black, 
620;  Can-oil  v.  Perry,  4  McLean,  35;  Cheaney  v.  Hobser,  9  B.  Monr.,  330, 
839;  Veazie  Bank  v.  Fenno,  8  Wall.,  533,  548;  State  v.  Bell,  1  Pliil.  (N.  C), 
76.     Compare  Berney  v.  Tax  Collector,  2  Bailey,  654. 

2McCullougli  V.  Maryland,  4  Wheat.,  316,  431,  per  Marshall,  Ch.  J.; 
Veazie  Bank  v.  Fenno,  8  Wall. ,  533,  548,  per  Chase,  Ch.  J. ;  National  Bank 
V.  United  States,  101  U.  S.,  1;  Savings  Association  v.  Marks,  3  Woods,  553. 

3  See  Railroad  Co.  v.  Husen,  95  U.  S.,  465. 
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leoted  by  the  federal  government  as  necessary  or  convenient 
to  the  exercise  of  its  functions  cannot  be  subjected  to  the  tax- 
ing power  of  the  states,  since,  if  they  could  be,  a  state  dissatis- 
fied therewith,  or  disposed  for  any  reason  to  cripple  or  hamper 
the  operations  of  the  federal  government,  might  tax  them  to 
an  extent  that  would  impair  their  usefulness,  or  even  put  them 
out  of  existence.  On  this  ground  the  power  of  the  states  to 
tax  the  United  States  Bank  was  denied,  the  bank  having  been 
chartered  as  an  agency  of  government.^  This  principle  is  a2> 
plicable  to  the  national  banks  now  in  operation,  which  also 
have  been  called  into  existence  by  the  federal  government  for 
its  purposes  —  or  at  least  on  grounds  of  national  policy.^  But 
the  sovereignty  in  whose  interest  the  exemption  exists  is  f uUy 
protected  if  it  controls  in  respect  to  taxation;  and  it  may,  in  its 
discretion,  permit  its  own  agencies  or  its  o^vn  property  to  be 
taxed  by  the  other,  under  hmitations  prescribed  by  itself,  as  the 
federal  government  has  permitted  the  states  to  tax  the  national 
banks  as  they  tax  other  moneyed  corporations  within  their  juris- 
diction.' On  the  general  principle  above  stated,  the  states  are 
precluded  from  taxing  the  salaries  or  emoluments  of  national 
officers,*  or  the  loans  of  the  United  States  contracted  under  its 
constitutional  power  to  borrow  moiney  for  its  purposes,^  or  the 

•  McCullooh  «.  Maryland,  4  Wheat.,  316 ;  Osborne  r.  Baak  of  United  States, 
9  Wheat.,  738. 

2  Van  Allen  v.  Assessors,  3  Wall.,  573;  Austin  v,  Boston,  14  Allen,  359; 
Hint  V.  Boston,  99  Mass.,  141;  State  v.  Newark,  39  N.  J.,  380;  National 
Bank  v.  MobUe,  63  Ala.,  284:  Sumter  Co.  v.  National  Bank,  63  Ala.,  464. 

3  Van  Allen  v.  Assessors,  3  Wall. ,  573 ;  National  Bank  i\  Commonwealth, 
9  Wall.,  353 ;  Union  Nat.  Bank  v.  Chicago,  3  Biss.,  83. 

♦Dobbins  v.  Commissioners  of  Erie  Counfrf,  16  Pet.,  435.  In  Melcher  v. 
Boston,  9  Met. ,  73,  a  clerk  in  a  postoffice  was  held  taxable  by  the  state  on  his 
income.    See  Sweat  v.  Boston,  etc.,  R.  Co.,  5  N.  B.  R,,  349. 

5  Weston  v.  Charleston,  3  Pet.,  449;  Bank  of  Commerce  r.  New  York,  3 
Black,  630;  Bank  Tax  Case,  3  WaU.,  200;  Van  AUen  v.  Assessors,  3  Wall., 
573;  People  v.  The  Commissioners,  4  Wall.,  244;  Bradley  v.  People,  4  Wall., 
459;  The  Banks  v.  The  Mayor,  7  WaU.,  16;  Bank  v.  Supervisors,  7  Wall.,  26; 
German  Am.  Bank  r.  Burhngton,  54  la,,  609.  Compare  State  v.  Jackson,  33 
N,  J.,  450;  Commonwealth  i',  Hamilton  Manuf.  Co.,  12  AUen,  298;  Com- 
monwealth V.  Provident  Inst. ,  12  Allen,  312 ;  Coite  v.  Society  for  Savings,  33 
Conn.,  173.  A  tax  on  the  franchise  of  a  corporation  whose  capital  is  in. 
part  invested  in  United  States  securities  is  not  a  tax  on  such  securities. 
Society  for  Savings  v.  Coite,  6  WaU.,  594;  Pi-ovident  Institution  i'.  Massa- 
chusetts,  6  Wall.,   611;   HamUtoaCompanyi'.  Massachusetts,  6  Wall.,  633; 
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revenue  stamps  issued  by  the  United  States  and  held  by  individ- 
uals/ or  treasury  notes  issued  and  circulating  as  money,^  or  the 
messages  of  the  government  sent  by  telegraph.'  But  the  mere 
fact  that  a  corporation  receives  its  charter  and  pecuniary  or 
other  aid  from  the  United  States  does  not  fix  its  character  as 
a  federal  agency,  nor  does  the  fact  that  the  United  States 
sometimes  makes  use  of  it  for  its  purposes,  as  it  might  of  a 
similar  convenience  brought  into  existence  ia  some  other  vpay.'' 
And  a  state  may  tax  the  property  of  federal  agencies  with  other 
property  in  the  state,  and  as  other  property  is  taxed,  when  no 
law  of  congress  forbids,  and  when  the  eilect  of  the  taxation 
will  not  be  to  defeat  or  hinder  the  operations  of  the  national 
government.  A  different  rule,  as  has  been  well  said,  "  would 
remove  from  the  reach  of  state  taxation  all  the  property  of 
every  agent  of  the  government.  Every  corporation  engaged 
in  the  transportation  of  mails  or  of  government  property,  of 
every  description,  by  land  or  water,  or  in  supplying  materials 
for  the  use  of  the  government,  or  in  performing  any  service  of 
whatever  kind,  might  claim  the  benefit  of  the  exemption,"  ^ 
and  the  effect  would  be  to  embarrass  and  injure  the  state  to 
the  benefit  of  individuals  rather  than  of  the  nation.^ 

4.  jSiate  Agencies.  The  federal  government  is  also  without 
power  to  tax  the  corresponding  means  or  agencies  of  the  states, 
or  the  salaries  of  state  officers ;  the  state  in  the  exercise  of  its 
functions  beiag  entitled  to  the  same  immunity  from  congres- 


Peoplew.  Home  Ins.  Co.,  93  N.  Y.,  328.  The  fact  that  federal  obhgations 
are  above  par  does  not  make  the  premium  taxable.  People  v.  Com'rs  of 
Taxes,  76  N.  Y.,  64.  "When  income  is  taxed  it  will  not  be  presumed  to 
have  been  received  in  something  not  taxable.  New  Orleans  v.  Fourchy,  30 
La.  An.,  910. 

1  Palfrey  v.  Boston,  101  Mass.,  329. 

2  Montgomery  Co.  v.  Elston,  33  Ind.,  27;  Bank  of  N.  Y.  v.  Supervisors, 
7  WaU.,  26;  Ogden  v.  Walker,  59  Ind.,  460;  Home  v.  Green,  52  Miss.,  452. 
In  this  last  case  it  was  held  that  the  rule  of  exemption  applied  to  national 
bank  notes. 

3  Telegraph  Co.  v.  Texas,  105  U.  S.,  460. 

^Huntington  v.  Cent.  Pa.c.  R.  Co.,  3  Sawy.,  503;  Raih-oad  Co.  v.  Penis- 
ton,  18  WaU.,  5.     See  Thompson  v.  Pacific  R.  Co.,  9  Wall.,  579. 
5 Thomson  v.  Pacific  R.  Co.,  9  Wall.,  579,  591. 
•iSee  Railroad  Co.  v.  Peniston,  18  Wall.,  5. 
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sional  interference  that  the  nation  is  from  that  of  the  state.^ 
And  a  state  municipal  corporation,  being  only  a  portion  of  its 
sovereign  power,  created  as  a  convenient  if  not  a  necessary 
part  of  the  machinery  of  state  government,  is  as  much  exempt 
from  the  taxation  of  the  federal  government,  in  all  its  revenues 
and  property,  as  the  state  itself.- 

6.  Inadmissible  Personal  Taxes.  A  tax  upon  persons  may 
possibly,  in  some  cases,  tend  to  embarrass  the  operations  of 
either  national  or  state  government,  in  which  case  it  Avould  be 
void  unless  imposed  by  the  government  which  was  liable  to  be 
inconvenienced  by  it.     And,  on  this  ground,  it  has  been  held 

1  Ward  V.  Maryland,  13  Wall.,  418,  427,  per  Clifford,  J. ;  The  CoUector  v. 
Day,  11  Wall.,  113;  Raih-oad  Co.  v.  Peniston,  18  WaU.,  5;  Fi-eedman  v. 
Siegel,  10  Blatch.,  337;  Wai-ren  v.  Paul,  22  Ind.,  376,  379;  State  v.  Gaston, 
32  Ind.,  1;  Fifield  v.  Close,  15  Mich.,  505;  Union  Bank  v.  Hill,  3  Cold.,  335; 
Smith  V.  Short,  40  Ala.,  385;  Jones  v.  Keep's  Estate,  19  Wis.,  390;  Sayles  v. 
Davis,  33  Wis.,  217;  Moore  i).  Quirk,  105  Mass.,  49;  S.  C,  7  Am.  Pep.,  499; 
Cooley's  Const.  Lim.,  5th  ed.,  598,  and  cases  cited.  A  railroad  wholly  owned 
by  a  state  and  operated  by  it  is  not  taxable  under  the  United  States  reve- 
nue laws.     Georgia  r.  Atkins,  1  Abb.  (U.  S.),  22. 

2 United  States  v.  Raikoad  Co.,  17  Wall.,  323.  In  tliis  case  the  facts  were 
that  the  city  of  Baltimore  held  bonds  of  the  Baltimore  &  Ohio  R.  R.  Co.  to 
a  laa-ge  amount.  The  internal  revenue  law  of  the  United  States  then  in  force 
required  every  raih'oad  company  indebted  upon  bonds  or  other  evidence  of 
indebtedness  bearing  interest,  or  upon  coupons  representing  the  interest,  to 
pay  a  tax  of  five  per  cent,  upon  all  such  interest  or  coupons,  and  authorized 
the  company  to  retain  the  amount  so  paid  as  a  tax  from  the  creditor.  The 
raih-oad  company  in  this  case  refused  to  make  the  payment,  so  far  as  con- 
cerned the  interest  on  bonds  held  by  the  city  of  Baltimore,  and  the  court 
sustained  it  in  the  refusal,  holding  that  the  tax  was  not  a  tax  upon  the  rail- 
i-oad  company,  but  upon  its  creditors,  and  in  the  case  of  the  interest  in  ques- 
tion was  no  more  competent  than  if  imposed  directly  upon  the  city. 

That  the  state  may  tax  its  own  municipalities  or  their  property,  if  it  shall 
see  fit  to  do  so,  is  undoubted ;  but  there  is  always  a  presumption  against  an 
intent  to  do  so.  See  post,  ch.  VI,  where  the  cases  on  the  subject  are  col- 
lected. But  the  presumption  that  pubUc  property  is  not  intended  to  be  taxed 
ceases  when  it  has  been  sold,  even  though  the  title  has  not  yet  passed ;  and 
the  interest  of  the  purchaser  is  commonly  taxed.  But  statutes  generally 
provide  for  such  cases,  so  as  to  protect  the  public  interest.  A  sale  of  state 
lands  for  taxes  is  void  (McCarhu  v.  State,  99  Ind.,  478),  even  though  the 
lands  had  come  to  the  state  by  escheat,  and  the  fact  of  escheat  was  not 
known  when  the  tax  was  imposed.  Reid  v.  State,  74  Ind.,  353.  See 
LouisviUe  v.  Commonwealth,  1  Duv.,  395;  Piper  v.  Singer,  4  S.  &  R., 
354. 
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that  a  state  tax  of  a  certain  sum  on  every  person  leaving  tlie 
state  by  public  conveyance  was  invalid ;  the  tendency  being  to 
embarrass  the  functions  of  the  national  government,  by  ob- 
structing the  travel  of  citizens  and  officers  of  the  United  States 
in  the  busiru!ss  of  the  government  and  the  transportation  of 
armies  and  munitions  of  war.^ 

6.  Public  Property.  It  is  customary  for  the  federal  gov- 
ernment, in  receiving  a  new  state  to  the  Union,  to  require  from 
it  —  though  probably  without  necessity  ^ — a  stipulation  that 

iCrandall  v.  Nevada,  6  Wall.,  35.  See  Telegraph  Co.  v.  Texa.?,  105  U.  S., 
460.  The  like  principle  was  recognized  in  State  v.  Jackson,  33  N.  J.,  450, 
where  a  bounty  voted  to  relieve  a  town  from  a  draft  was  held  invalid,  as 
tending  to  defeat  tlie  Ii^gislation  of  congress  on  the  subject.  That  case  was 
decided  by  a  divided  court,  and  .the  decision  is  opposed  to  the  current  of 
authority,  In  State  Treasurer  v.  Philadelphia,  etc,  R.  R.  Co.,  4  Houston, 
158,  a  law  wliicli  imposed  a  state  tax  on  i-ailroad  companies  of  ten  cents  on 
every  jiasHcngcr  carried  within  the  state,  excepting  soldiers  and  sailors  of 
the  United  StatfH,  was  held  to  be  not  a  tax  upon  the  business  of  the  carrier, 
measured  by  the,  number  of  persons  carried,  but  a  tax  upon  the  persons 
carried,  to  be  collected  by  the  carrier  for  the  state,  and,  consequently,  so 
far  as  it  o])eratod  upon  persons  entering  into,  departing  from,  or  passing 
through  the  state,  was,  in  eflfeot,  a  regulation  of  commerce  between  the 
states,  and,  cdnscquently,  within  the  decision  in  Crandall  v.  Nevada.  The 
case  is  reasoned  by  (Jhancollor  Bates  with  his  accustomed  ability,  but  it  will 
be  seen  from  the  statement  of  the  case  that  some  of  the  objections  to  the 
Nevada  act  could  not  be  made  to  this. 

2  Sec  Blue  Jacket  i;.  Johnson  Co.,  3  Kan.,  399.  Lands  purchased  by  the 
United  Statcu  at  a  tax  sale  are  not  taxable  by  the  state.  People  v.  United 
States,  93  111. ,  30.  The  state  has  a  right  to  tax  a  private  corporation  upon 
railroad  property  situated  within  the  bounds  of  a  government  reservation. 
Fort  Leavenworth,  etc.,  Co.  v.  Lowe,  27  Kan.,  749.  And  to  tax  equitable  in- 
terests and  improvements  held  or  owned  by  individuals  in  government 
lands.  Ilodgdon  v.  Burleigh,  4  Fed.  Rep.,  Ill;  Oswalt  v.  Hallowell,  15 
Kan,,  154;  Quincy  v.  Lavta-ence,  1  Idaho,  313;  People  v.  Mining  Co.,  1  Idaho, 
409;  Ivinsoi)  v.  Ilance,  1  Wy.,  370.  A  possessory  interest  in  public  lands 
for  mining  pui|ii)ses  may  be  taxed  as  a  species  of  property.  People  v. 
Sheai-er,  80  Cal,,  645;  People  v.  Cohen,  31  Cal.,  310;  People  v.  Donnelly,  58 
OaL,  144;  People  v.  Mining  Co.,  37  Cal.,  54. 

Property  occupied  for  the  United  States,  but  not  owned  by  it,  was  held 
taxable  to  the  owner  in  Speed  v.  St.  Louis  County  Court,  43  Mo, ,  383.  And 
the  fact  that  the  government  has  an  interest  in  real  estate  does  not  preclude 
the  taxation  of  other  interests  to  the  owners,  State  v.  Moore,  13  Cal,,  50, 
As,  for  examjilo,  ore  taken  from  the  lands.     Forbes  v.  Qracey,  94  U,  S,,  763. 

BuiUlingH  erected  by  the  United  States  for  government  use  on  leased  lands 
are  not  taxable  by  the  state,    Andrews  v.  The  Auditor,  38  Grat,,  115.    A 
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the  public  domain,  lying  within  its  limits,  shall  not  be  taxed 
by  the  state.  The  disabiUty  remains  effective  until  the  United 
States  has  made  sale,  or  other  disposition,  of  the  lands,  but  it 
then  terminates,  notwithstanding  the  title  may  not  have 
passed  by  the  actual  execution  and  delivery  of  patent  of  con- 
veyance ;  the  land  being  actually  severed  from  the  public  do- 
main by  the  sale  itself.^  But  this  principle  will  not  apply  in 
any  case  until  the  right  to  a  patent  is  complete,  and  the  equita- 
ble title  fully  vested  in  the  party  without  anything  more  to  be 
paid  or  any  act  to  be  done,  going  to  the  foundation  of  the 
right.-    Nor  will  it  apply  where,  as  one  of  the  conditions  of  the 


postoiBce  and  custom-house  cannot  be  assessed  for  a  street  improvement. 
Fagan  v.  Chicago,  84  lU.,  227. 

A  right  in  a  railroad  company  to  make  use,  for  its  purposes,  of  property 
owned  by  the  United  States,  is  not,  under  the  statutes  of  Iowa,  separately 
liable  to  taxation.  Chicago,  etc.,  R.  Co.  v.  Bavenport,  51  la.,  451.  Lands 
in  NebraskEt  gTanted  to  Alabama  for  school  purposes  held  not  taxable  until 
the  state  had  sold  them.     Stoutz  v.  Brown,  5  DOl.,  445. 

1  CaiTol  V.  Perry,  4  McLean,  35 ;  Witherspoon  v.  Duncan,  81  Ark.,  240 ;  S.  C, 
4  Wall.,  210;  Puget  Sound  Agricultural  Co.  v.  Pierce  County,  1  Wash.  T'y 
Hep.,  180;  Can-ol  v.  SafEord,  3  How.,  441 ;  Astrom  v.  Hammond,  3  McL.,  107; 
People  V.  Shearer,  30  Cal.,  645;  Hall  v.  Bowling,  18  Gal.,  619;  Iowa  Home- 
stead Co.  V.  Webster  County,  21  la.,  331;  McGoon  v.  Scales,  9  Wall.,  33; 
Railway  Co.  v.  McShane,  23  Wall.,  444;  Hunnewell  v.  Cass  Co.,  22  Wall., 
464;  Colorado  Co.  v.  Commissioners,  95  U.  S.,  359;  Bronson  v.  Kukuk,  3 
Bill.,  490;  Nor.  Wis.  R.  R.  Co.  v.  Supervisors,  8  Biss.,414;  Central,  etc.,  R. 
R.  Co.  V.  Howard,  51  Cal.,  339;  Ross  v.  Outagamie  Co.,  12  Wis.,  38.  If,  pre- 
■\-ious  to  the  passage  of  an  act  of  congress  oonflrmiug  to  a  state  certain 
lands  long  claimed  by  it,  a  tax  is  laid  on  such  lands  in  the  hands  of  grantees 
from  the  state,  the  confirming  act  makes  the  state's  title  relate  to  the  time 
when  the  state  claimed  it,  and  makes  valid  the  tax.  Litchfield  v.  Hamilton 
Co.,  40  la.,  66.  Railroad  grant  lands  are  taxable  as  soon  as  earned.  Bicker- 
son  V.  Yetzer,  53  la.,  681 ;  RaUroad  Co.  v.  Morris,  13  Kan.,  303.  Unless  some 
condition  precedent  is  to  be  first  performed.  "White  v.  Railroad  Co.,  5  Neb., 
393.  See  Railway  Co.  v.  Prescott,  16  Wall.,  603;  Railway  Co.  v.  Trempea- 
leau Co.,  93  U.  S.,  595. 

Land  confirmed  to  a  private  owner  under  a  treaty  with  a  foreign  country 
becomes  taxable  when  by  law  or  treaty  the  title  passes,  but  not  before.  Col- 
orado Co.  V.  Commissioners,  95  U.  S.,  359;  Commissioners  v.  Improvement 
Co.,  2  Col,  638. 

2  Railway  Company  v.  Prescott,  16  Wall.,  603,  in  which  case  one  of  the 
conditions  of  the  grant  was,  that  the  cost  of  the  government  surveys, 
selections,  etc.,  should  be  prepaid  by  the  grantee  before  the  lands  should  be 
conveyed.  See  to  the  same  effect,  Cass  Co.  v.  Morrison,  38  Minn.,  257.  Land 
purchased  of  the  United  States  on  a  forged  warrant,  which  is  afterwards  ex- 
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grant,  the  lands  not  sold  by  the  grantee  within  a  time  named 
are  to  be  open  to  pre-emption  and  settlement  hke  any  portion 
of  the  public  domain.' 

Y.  Occasional  Agencies.  Railroads  owned  and  controlled 
by  private  corporations  are,  in  a  certain  sense,  pubhc  conven- 
iences and  agencies,  but  they  constitute  no  branch  or  part  of 
the  government,  either  state  or  national,  and  are  not  properly 
governmental  agencies,  even  though  the  government  may  em- 
ploy them  for  the  transportation  of  its  troops,  its  mails,  etc.,  or 
for  other  purposes.  The  corporations  owning  them  are  conse- 
quently entitled  to  claim  no  exemption  based  on  any  imphca- 
tion  that  they  are  essential  to  the  operations  of  the  government.^ 

changed  for  money,  is  taxable  from  the  time  of  entry.  "Wheeler  v.  Merri- 
man,  30  Minn.,  373. 

The  fact  that  lands  are  granted  by  congress  for  the  sole  purpose  of  con- 
structing a  railroad  does  not  preclude  the  legislature  from  taking  them 
after  they  have  been  earned  by  and  become  the  property  of  the  railroad 
company.    West  Wis.  E.  Co.  v.  Supervisors,  35  Wis.,  357. 

1  Railway  Co.  v.  Prescott,  16  WaU. ,  603.  Compare  Tucker  v.  Ferguson,  33 
Wall.,  527.  Land  taken  up  under  the  United  States  homestead  law  is  not 
taxable  unto,  the  proofs  are  made  which  entitle  the  occupant  to  a  patent. 
Long  V.  Gulp,  14  Kan.,  413 ;  Chase  Co.  Gom'rs  v.  Shipman,  14  Kan.,  533.  Or 
at  least  until  he  is  entitled  to  make  such  proofs.  Bellinger  v.  White,  5  Neb., 
399 ;  Moriarty  v.  Boone  Co.,  89  la.,  634.  And  see,  in  general,  McGregor,  etc., 
R.  E.  Co.  V.  Brown,  39  la.,  655;  Doe  v.  Eailroad  Co.,  54  la.,  657;  Grant  v. 
Eaih-oad  Co.,  54  la.,  678;  Reynolds  v.  Plymouth  Co.,  55  la.,  90;  Donovan  v. 
Kloke,  6  Neb.,  124;  Central,  etc.,  E.  E.  Co.  v.  Howard,  53  Gal.,  338;  Bron- 
son  V.  Kukuk,  3  Dill.,  490;  Hunnewell  v.  Cass  Co.,  33  WaU.,  464;  Colorado 
Co.  V.  Commissioners,  95  U.  S.,  359 ;  Litchfield  v.  Webster  Co.,  101 U.  S.,  773. 

2  Thompson  v.  Pacific  E.  E.,  9  WaU.,  579;  Central,  etc.,  E.  E.  Co.  v.  Board 
of  Equalization,  60  Cal.,  35.  Compare  People  v.  Central  Pacific  R.  E.  Co., 
48  Gal. ,  398 ;  Huntington  v.  Same,  3  Sawyer,  503 ;  Inhabitants  of  Worcester 
V.  Western  E.  R.  Corp.,  4  Met.,  564,  568;  Boston  &  Me.  R.  R.  ■;;.  Cambridge, 
8  Gush.,  337.  In  the  case  of  the  Union  Pacific  R.  R.  Company,  chartered  by 
congress,  and  in  which  the  government  has  important  interests  with  some 
power  of  control,  the  states  have  no  power  to  tax  the  operations  of  the  road, 
though  they  may  tax  the  property.  U.  P.  R.  R.  Co.  v.  Peniston,  18  Wall.,  5. 
A  bridge  owned  by  the  United  States,  over  which  a  railroad  has  a  right  of 
passage  as  over  its  own  track,  by  reason  of  its  paying  half  the  cost  of  buUd- 
ing,  is  not  taxable.     Chicago,  etc.,  E'y  Co.  v.  Davenport,  51  la.,  451. 

Lands  held  by  the  United  States  in  ti-ust  for  an  Indian  tribe  are  not  made 
taxable  by  the  fact  that  an  individual  has  made  a  contract  of  purchase  on 
wliioh  he  has  paid  nothing.    EaUroad  Go.  v.  Morris,  13  Kan.,  302. 

A  state  bank  chartered  for  the  benefit  of  the  state,  and  with  the  faith  and 
credit  of  the  state  pledged  for  its  support,  is  not  subject  to  taxation  by  a 
municipal  corporation,     Nashville  v.  Bank  of  Tennessee,  1  Swan,  269. 
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They  are  therefore  taxable  as  natural  persons  Trould  be,  whom 
the  government  might  employ  for  the  performance  of  similar 
services.^ 

Taxes  on  commerce:  Imports  and  Expm^ts.  The  federal 
constitution  provides  that  "  jSTo  state  shall,  Avithout  the  con- 
sent of  congress,  lay  any  imposts  or  duties  on  imports  or  ex- 
ports, except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws ;  and  the  net  produce  of  aU  duties  and  im- 
posts laid  by  any  state  on  imports  or  exports  shall  be  for  the 
use  of  the  treasury  of  the  United  States."  ^  The  inspection 
fees  which  may  propeiiy  be  imposed  under  this  clause  are  in  no 
sense  a  duty  on  imports  or  exports,  but  are  a  compensation  for 
services ; '  and  the  net  produce  of  charges  nominally  made  for 
inspection  is  for  the  United  States  only  wlien  they  are  imposed 
for  revenue  purposes.^  A  charge  for  inspection  wiU  be  void 
as  constituting  a  regulation  of  commerce  if  it  applies  only  to 
an  article  brought  into  the  state  from  one  or  more  others 
named  and  not  from  all.' 

The  provision  of  the  constitution  above  recited  has  no  appli- 
cation to  articles  transported  merely  from  one  state  into  an- 
other." Articles  imported  from  foreign  countries  and  the  duties 
paid  thereon  do  not  lose  their  character  as  imports,  so  as  to  be- 
come subject  to  state  taxation  as  a  part  of  the  mass  of  prop- 
erty of  the  state,  until  they  have  either  passed  from  the  control 
of  the  importer  or  been  broken  up  by  him  from  the  original 
cases ;  and  a  state  tax  is  void  whether  imposed  upon  them  dis- 
tinctively as  imports  or  as  constituting  a  part  of  the  importer's 


1  See  Thompson  v.  Pacific  E.  Co.,  9  Wall.,  579.  The  right  to  tax  a  raUroad 
company  is  not  affected  by  the  fact  of  its  property  being  mortgaged  to  the 
United  States.  Ibid.  As  to  the  right  to  tax  telegraph  companies  which 
ai'e  made  use  of  by  the  federal  government  for  its  purposes,  see  West.  U.  Tel. 
Co.  V.  Richmond,  26  Grat.,  1. 

2  Art.  1,  §10. 

3  Pace  V.  Burgess,  93  U.  S.,  372. 

iPadeKord  v.  Mayor,  14  Ga.,  438.  See  Turner  v.  State,  55  Md.,  240;  Ad- 
dison V.  Saulnier,  19  Cal.,  82. 

SHiggins-«.  Casks  of  Lime,  130  ilass.,  1. 

6  Woodruff  V.  Parham,  8  Wall.,  123:  Hinson  v.  Lott,  40  Ala.,  123;  S.  C. 
in  error,  8  Wall.,  148.  See  Brown  v.  Maryland,  13  Wheat.,  419;  Pierce  v. 
State,  13  N.  H.,  536;  Standard  Oil  Co.  v.  Combs,  96  Ind.,  179;  Brown  v. 
Houston,  33  La.  An.,  843;  State  v.  Pinckney,  10  Eich.,  478. 


CH.   III.]       LIMITATIONS  OF  TAXING  POWEE  BY  PAEAMOTOTT  LAW.         91 

property.^  And  a  license  tax  imposed  on  the  importer  as  such, 
is  in  effect  a  tax  on  imports,  and  therefore  forbidden.^  So  is 
a  tax  on  an  auctioneer  measured  by  the  amount  of  goods  sold, 
so  far  as  it  applies  to  imports  sold  for  the  importer  in  the  origi- 
nal packages.'  But  a  tax  on  premiums  received  for  invoicing 
imports,  though  they  still  remain  in  the  bonded  warehouse,  is 
not  to  be  deemed  a  tax  on  imports.* 

An  article  of  commerce  which  has  been  purchased  by  the 
subject  of  a  foreign  country  for  export,  and  in  the  hands  of 
his  agent  in  port  awaiting  shipment,  is  to  be  regarded  as  an 
export,  and  therefore,  under  this  provision  of  the  constitution, 
not  taxable  by  the  state.^ 

Tonnage  Duties.  The  same  clause  of  the  constitution  for- 
bids the  states  to  lay  any  duty  of  tonnage  without  the  consent 
of  congress.  Notwithstanding  this  prohibition,  vessels  are 
taxable  as  property  in  the  same  manner  as  other  property  is 
taxed ; "  but  taxes  levied  by  a  state  upon  ships  and  vessels  as 
instruments  of  commerce  and  navigation  are  forbidden;  and 
it  makes  no  difference  whether  the  ships  or  vessels  taxed  be- 
long to  the  citizens  of  the  state  which  levies  the  tax  or  to  cit- 

iLow  V.  Austin,  13  Wall.,  39;  citing  Bro-wn  v.  Maryland,  12  Wheat.,  419; 
License  Cases,  5  How.,  575. 

2  Brown  v.  Maryland,  13  Wheat.,  419. 

8  Cook  V.  Pennsylvania,  97  U.  S.,  566. 

*  People  V.  National  Fire  Ins.  Co.,  37  Hun,  188.  It  was  held  in  Ahny  v. 
California,  24  How.,  169,  that  a  state  stamp  tax  on  a  bUl  of  lading  for  the 
transportation  of  gold  and  silver  from  any  point  within  the  state  to  any 
point  without  the  state  was  a  tax  on  exports,  and  therefore  inadmissible. 
The  bOl  in  question  was  drawn  for  a  carriage  from  one  of  the  states  to  an- 
other ;  and  it  was  justly  said  by  Mr.  Justice  MiUer  in  Woodruff  v.  Parham, 
8  Wall.,  113,  137,  that  "it  seems  to  have  escaped  the  attention  of  counsel 
on  both  sides  and  of  the  chief  justice  who  delivered  the  opinion  that  the 
case  was  one  of  interstate  commerce."  The  case  is  not  reconcilable  with 
the  case  last  mentioned,  and  though  followed  as  authority  in  Brumagim  v. 
TiUinghast,  18  Cal.,  365,  has  since  the  decision  of  Woodruff  v.  Parham  been 
regarded  as  overruled.  In  Ex  parte  Martin,  7  Nev. ,  140,  a  state  stamp  tax  on 
a  biU  of  exchange  drawn  in  one  state  and  payable  in  another  was  sustained. 

5 Blount  V.  Munroe  Co.,  60  Ga.,  61. 

estate  Tonnage  Tax  Cases,  13  Wall.,  304,  213;  Transportation  Co.  v. 
Wheeling,  9  W.  Va.,  170;  S.  C.  in  en-or,  99  U.  S.,  373;  The  North  Cape,  6 
Biss.,  505;  Guenther  v.  Baltimore,  55  Md.,  459;  People  v.  Com'rs  of  Taxes, 
58  N.  y.,  342. 
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izens  of  another  state,  as  the  prohibition  is  general,  withdrawing 
altogether  from  the  states  the  power  to  lay  any  duty  of  ton- 
nage under  any  circunastances  without  the  consent  of  congress.^ 
Nor  is  it  important  that  the  vessel  is  engaged  exclusively  in 
navigating  the  waters  of  the  state  which  taxes  it.^  A  duty  of 
tonnage,  in  the  most  obvious  and  general  sense,  is  a  duty  meas- 
ured by  the  capacity  or  size  of  the  ship  or  vessel  on  which  it 
is  laid ; '  but  other  duties  may  be  within  the  intent  of  this  pro- 
hibition, if  they  are  laid  on  the  vessel  as  an  instrument  of 
commerce,  and  even  though  not  laid  for  the  benefit  of  the 
state  itself,  but  as  fees  for  officers.  A  fixed  sum  of  $5,  required 
to  be  paid  to  the  masters  and  wardens  of  a  port  for  every  ves- 
sel arriving,  whether  they  performed,  in  respect  to  it,  any  serv- 
ice or  not,  has  been  held  a  duty  of  tonnage ;  *  and  it  has  been 
well  said  that "  the  tax,  instead  of  being  called  a  tax  on  the 
vessel,  may  be  called  a  tax  upon  the  master  or  upon  the  cargo, 
or  upon  some  privilege  to  be  enjoyed  by  the  vessel ;  as  the 
privilege  of  coming  into  a  certain  port,  or  of  riding  at  a  par- 
ticular anchorage,  or  of  being  served,  as  she  may  have  occa- 
sion, by  the  wardens  of  a  port,  or  the  privilege  of  engaging  in 
a  particular  trade  —  as  the  trade  in  wood,  in  corn  or  in  oys- 
ters —  yet  if  really  and  substantially  it  is  a  duty  of  tonnage, 
it  is  equally  within  the  prohibition  as  if  the  tax  had  been  called 
by  its  right  name."  ^ 

1  State  Tonnage  Tax  Cases,  13  "Wall.,  304,  313;  citing  Gibbons  v.  Ogden,  9 
Wheat.,  302;  Sinnot  v.  Davenport,  22  How.,  238;  Foster  v.  Davenport,  32 
How.,  345;  Perry  v.  Ton-ence,  8  Ohio,  524.  See,  also,  Sheffield  v.  Parsons, 
8  Stew.  &  Port.,  803;  Harbor  Master  v.  Railroad  Co.,  3  Strob.,  594;  State  v. 
Charleston,  4  Rich.,  386;  Lott  v.  Morgan,  41  Ala.,  246;  Johnson  v.  Drum- 
mond,  20  Grat.,  419;  Hays  v.  Steamship  Co.,  17  How.,  596;  Steamship  Co. 
V.  Portwardens,  6  Wall.,  31;  Cannon  v.  New  Orleans,  30  Wall.,  577;  In- 
man  Steamship  Co.  v.  Tinker,  94  U.  S.,  338;  New  Orleans  v.  EcUpse  Tow 
Boat  Co.,  33  La.  An.,  647;  Harbor  Commissioners  v.  Pashley,  19  S.  C,  315. 

-  State  Tonnage  Tax  Cases,  13  Wall.,  204,  319,  325 ;  Lott  v.  Morgan,  41  Ala., 
346.  Vessels  employed  in  a  harbor  as  lighters  are  within  the  protection  of 
this  clause.    Lott  v.  Morgan,  supra. 

3 State  Tonnage  Tax  Cases,  12  Wall.,  304,  235;  Steamship  Co.  v.  Port- 
wardens,  6  Wall.,  81;  Johnson  i;.  Drummond,  30  Grat.,  419,  433. 

i  Steamship  Co.  v.  Portwardens,  6  Wall.,  31.    A  Ucense  fee  imposed  on  cor- 
porations running  tow  boats  to  and  from  the  Gulf  of  Mexico  was  held  not 
to  be  a  tonnage  tax  in  Louisiana.     New  Orleans  v.  Eclipse  Tow  Boat  Co. 
33  La.  An.,  647. 

■'■'  Johnson  v.  Drummond,  20  Grat.,  419-434. 
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Nor  is  it  important  that  the  duty  is  imposed  as  a  means  of 
enforcing  some  authority  which  unquestionably  belongs  to 
the  state ;  such  as  the  power  to  establish  quarantine  regula- 
tions.*  A  state  may  erect  wharves  and  charge  wharfage  for 
their  use ;  and  a  city  may  do  the  same  and  measure  the  charge 
by  tonnage ;  ^  but  a  state  act  which,  with  certain  exceptions, 
requfi-es  that  all  ships  or  vessels  which  enter  a  port,  or  load 
or  unload  or  make  fast  to  any  wharf  therein,  shall  pay  a  cer- 
tain rate  per  ton,  does  not  impose  a  charge  for  wharfage,  but 
a  tonnage  duty,  and  is  therefore  void.'  On  the  other  hand,  a 
license  fee  required  of  those  operating  ferry-boats  is  not  a  ton- 
nage tax,  even  though  the  boats  ply  between  different  states.* 

1  Peete  v.  Morgan,  19  WaU.,  581 ;  Johnson  v.  Drummond,  20  Grat.,  419,  434; 
Morgan's  R.  Co.  v.  Boai-d  of  Health,  36  La.  An.,  666. 

2  Packet  Co.  v.  Catlettsburg,  105  U.  S.,  559.  See  Cannon  v.  New  Orleans, 
20  Wall.,  577.  A  duty  of  tonnage  is  a  charge  for  the  privilege  of  entering 
or  trading  or  lying  in  a  port  or  harbor ;  wharfage  is  a  charge  for  the  use  of  a 
wharf.  Bradley,  J.,  in  Transportation  Co.  v.  Parkersburg,  107  U.  S.,  691, 
696.  A  state  may  authorize  a  city  to  collect  a  wharfage  charge  on  all  vessels 
touching  at  its  own  wharves.  Marshall  v.  Vicksburg,  15  Wall.,  146 ;  Steam- 
ship Co.  V.  Tinker,  94  U.  S.,  238;  Packet  Co.  v.  Keokuk,  95  U.  S.,  80;  Packet 
Co.  V.  St.  Louis,  100  U.  S.,  423;  Vicksburg  v.  Tobin,  100  U.  S.,  430.  But  it 
cannot  make  such  charge  to  a  vessel  coming  from  another  state,  when  it 
makes  none  to  vessels  coming  from  ports  in  its  own  state.  Guy  v.  Balti- 
more, 100  U.  S.,  434.  Nor  can  it  discriminate  in  the  fees  between  boats 
coming  through  canals  within  or  without  the  state.  The  John  M.  Welch, 
18  Blatch.,  54. 

3  Northwestern  tj.  P.  Co.  v.  St.  Paul,  3  DiU.,  454;  Inman  Steamship  Co.  v. 
Tinker,  94  U.  S.,  238.  On  the  general  subject  see,  further.  Sou.  Exp.  Co., 
V.  Mayor,  49  Ala. ,  404 ;  Lott  v.  Trade  Co. ,  53  Ala. ,  570 ;  Lott  v.  Cox,  43  Ala. ,  697. 

That  wharfage  fees  can  be  charged  only  when  the  proprietor  has  con- 
structed works  at  his  own  expense  which  afford  facilities  to  vessels  loading 
and  unloading,  see  New  Orleans  v.  Wilmot,  31  La.  An.,  65.  This  applies 
to  towns  also,  and  the  town  must  have  legislative  authority  to  impose  such 
a  charge.  And  the  charge  must  be  fixed  in  advance,  though  it  seems  it 
may  be  graded  by  tonnage.  Muscatine  v.  Packet  Co.,  45  la.,  185;  Keokuk 
V.  Packet  Co.,  45  la.,  196.  See,  further,  N.  W.  Packet  Co.  v.  St.  Louis,  4 
DUl.,  10.  That  the  states,  in  the  absence  of  any  legislation  by  congress  on 
the  subject,  may  prescribe  wharfage  charges  and  regulate  the  subject  gen- 
erally, see  Cooley  v.  Board  of  Wardens,  12  How.,  299;  Transportation  Co. 
V.  Wheeling,  99  U.  S.,  373;  Packet  Co.  v.  St.  Louis,  100  XJ.  S.,  423;  Guy  v. 
Baltimore,  100  U.  S.,  434;  Packet  Co.  v.  Catlettsburg,  105  U.  S.,  559. 

■1  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  lU.,  560;  S.  C.  in  error,  107 
U.  S.,  365.  See  Conway  v.  Taylor,  1  Black,  603;  Chilvers  v.  People,  11 
Mich.,  43;  Marshall  v.  Grimes,  41  Miss.,  27;  Fanning  v.  Gregou-e,  16  How., 
524;  Commonwealth  v.  Gloucester  Ferry  Co.,  98  Pa.  St.,  105. 


94  LAW  OF  TAXATION.  [cil.  III. 

IsTeither  is  a  toll  imposed  for  the  use  of  a  state  improveBient 
of  navigable  waters,^  or  a  toll  imposed  on  the  carriage  of  freight 
by  raih'oads.^ 

Forehjn  and  Inierstaie  Commerce,  etc.  The  federal  consti- 
tution also  pro^^des  that  congress  shall  have  power  "  To  regu- 
late commerce  with  foreign  nations,  and  among  the  several 
states  and  with  the  Indian  tribes." '  This  constitution,  and  the 
laws  and  treaties  made  in  pursuance  thereof,  being  supreme 
over  all  the  states,  any  exercise  of  state  power,  Avhether  by  tax- 
ation or  otherwise,  in  conflict  therewith  must  be  void. 

In  most  rcs]3ects  this  power  over  commerce  is  exclusive  to 
the  extent  to  which  it  is  conferred ;  so  that  a  regulation  by  a 
state  of  foreign  or  interstate  commerce,  or  commerce  with 
Indians  still  maintaining  their  tribal  relations,  would  be  void.* 
But  in  other  respects  state  power  is  only  excluded  to  the  ex- 
tent that  congress  sees  fit  by  its  legislation  to  occupy  the  field ; 
and  therefore  state  regulations  will  be  admissible  and  valid 
unless  expressly  annulled  by  congress,  or  unless  they  conflict 
with  federal  legislation.  Such  is  the  case  with  state  regula- 
tions of  ports,  and  of  the  subject  of  pilotage  and  wharfage; 
these  are  to  be  deemed  local  regulations  of  police,  and  will  be 
valid  unless  they  are  superseded  by  congressional  legislation,  or 
unless  they  are  void  for  some  other  reason.'  But  the  cases  to 
which  this  principle  applies  are  few  and  of  minor  imjjortance. 
A  tax  distinctly  laid  on  the  commerce  that  comes  under  the 
regulation  of  congress  is  void,  even  though  congress  has  re- 
frained from  legislating  on  the  suljject."     And  a  tax  is  laid 

'See  Palmer  v.  Cuyahoga  Co.,  3  McLean,  226;  Thames  Bank  v.  Lovell,  18 
Conn.,  500;  Huse  v.  Glover,  15  Fed.  Rep.,  292;  Nelson  t;,  Cheboygan  Nav. 
Co.,  44  Mich.,  7. 

2  Pennsylvania  R.  Co.  v.  Common-wealth,  3  Grant,  128.  This  case  was  re- 
versed in  the  federal  supreme  court,  but  upon  another  ground.  See  Case  of 
the  State  Freight  Tax,  15  WaU.,  282. 

3  Art.  1,  §8,  cl.  3. 

^ Brown  v.  Maryland,  12  Wheat.,  419;  State  Freight  Tax,  15  WaU.,  232; 
Welton  V.  Missouri,  91  U.  S.,  275;  Cook  v.  Pennsylvania,  97  U.  S.,  566. 

sSee  Cooley  ti.  Board  of  Wardens,  12  How.,  399;  Mobile  Co.  v.  KimbaU, 
103  U.  S.,  691;  Packet  Co.  v.  Catlettsburg,  105  U.  S.,  599.  They  will  be 
void  if  they  discriminate  for  or  against  vessels  coming  from  different  states 
or  by  different  routes.     See  The  John  M.  Welch,  18  Blatch.,  54. 

SMcCullough  V.  Maryland,  4  Wheat.,  310,  425;  Brown  v.  Maryland,  13 
Wheat.,  419,  437.    A  charge  imposed  for  the  use  of  a  state  improvement  in 
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upon  commerce  when  importers,  as  such,  are  required  to  pay 
a  license  or  other  tax ;  *  the  principle  being  that  when  the  bm-- 
den  of  the  tax  falls  on  a  thing  which  is  the  subject  of  taxation, 
the  tax  is  to  be  considered  as  laid  on  the  thing  rather  than  on 
him  who  is  charged  with  the  duty  of  paying  it  into  the 
treasury.^ 

An  importer's  sales  are  exempt  from  state  taxation  because 
he  purchases,  by  the  payment  of  the  duty,  a  right  to  dispose 
of  the  merchandise  as  well  as  to  bring  it  into  the  country ;  and 
the  tax,  if  it  were  admissible,  would  intercept  the  import,  as 
an  import,  in  the  way  to  become  incorporated  with  the  general 
mass  of  p)roperty,  and  would  deny  it  the  privilege  of  becoming 
so  incorporated  until  it  should  have  contributed  to  the  revenue 
of  the  state.*  So  a  license  fee  exacted  from  dealers  in  goods 
not  produced  or  manufactured  in  the  state,  before  they  can  be 
sold  from  place  to  place  within  the  state,  is  a  tax  upon  the 
goods  themselves,  and  inadmissible  when  no  such  fee  is  exacted 
from  those  who  deal  in  goods  produced  or  manufactured  in  the 
state.*  So  is  a  tax  on  the  sale  of  foreign  wine  and  beer  sepa- 
rately from  other  liquors,  Avhen  none  is  placed  on  that  of  do- 
mestic manufacture.^    A  stamp  tax  on  a  bill  of  exchange  or 

its  navigable  waters  is  not  to  be  regarded  as  a  tax  on  commerce.  See  Wis. 
Riv.  Imp.  Co.  V.  Manson,  43  Wis.,  255;  Benjamin  v.  Manistee  E.  Imp.  Co., 
42  Mich.,  628. 

1  Brown  v.  Maryland,  12  Wheat.,  419;  Low  v.  Austin,  13  Wall.,  29. 

2 Telegraph  Co.  v.  Texas,  105  U.  S.,  460,  465;  Brown  v.  Maryland,  13 
Wlieat.,  419;  Welton  v.  Missouri,  91  U.  S.,  275;  Cook  v.  Pennsylvania,  97 
U.  S.,  566;  Webber  v.  Virginia,  103  U.  S.,  344.  A  state  tax  upon  a  licensed 
trader  within  an  Indian  reservation  is  void.  Foster  v.  Commissioners,  7 
Minn.,  84. 

3  Waring  v.  Mayor,  8  Wall.,  110,  152,  per  Clifford,  J.,  citing  Brown  v. 
Maryland,  12  Wlieat.,  419,  448,  and  Almy  v.  CaUfornia,  24  How.,  169,  173. 
See  State  v.  Allmond,  3  Houston,  613;  Hintou  v.  Lott,  40  Ala.,  123;  S.  C.  in 
error,  8  WaU.,  148. 

4  Welton  V.  Missouri,  91  U.  S.,  275;  State  v.  McGinnis,  37  Ai-t.,  362;  In  re 
Watson,  15  Fed.  Eep.,  511. 

STieman  v.  Einker,  103  U.  S.,  123.  But  one  cannot  complain  of  such  a 
tax  unless  he  sells  wine  or  beer  so  as  to  be  affected  by  the  discrimination. 
Ibid.  See  Cook  v.  Pennsylvania,  97  U.  S.,  566;  Daniel  v.  Eichmond,  78 
Ky.,  543;  Woodruff  v.  Parham,  8  Wall.,  123.  If  a  law  by  which  peddlers 
in  Tennessee  of  Connecticut-made  sewing  machines  are  taxed  levies  a  tax 
"upon  all  peddlers  of  sewing  machines,  without  regard  to  place  of  growth 
or  produce  6f  material  or  of  manufacture,"  it  does  not  discriminate  in  favor 
of  citizens  of  the  state  which  enacted  it,  and  is  valid.    Machine  Co.  v.  Gage, 
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bill  of  lading  drawn  in  one  state  and  payable  in  another  is  a 
tax  on  commerce.' 

A  tax  on  freight,  taken  up  within  a  state  and  carried  out 
of  it,  or  taken  up  out  of  a  state  and  brought  within  it,  is  a  tax 
upon  commerce  between  the  states,  and  therefore  inadmissible ; 
and  it  is  immaterial  that  no  distinction  is  made  between  freight 
carried  whoUy  mthin  the  state  and  that  brought  into  or  carried 
through  or  out  of  it.^  And  property  delivered  to  a  carrier  for 
transportation,  and  in  its  hands  for  a  reasonable  time  awaiting 
shipment  to  points  out  of  the  state,  is  within  the  protection  of 
this  rule  and  not  taxable.'  And  if  the  property  is  purchased 
by  one  who  is  resident  abroad,  and  is  distinctly  set  apart  for 
export,  it  is  not  taxable,  though  not  yet  on  shipboard.*  Still 
more  plainly  would  the  property  be  non-taxable  if  it  were 
merely  in  transit  through  the  state.''  A  tax  of  a  specific  sum, 
levied  as  an  occupation  tax  on  telegraph  companies  for  each 
message  sent,  is  void  as  a  tax  on  interstate  and  foreign  inter- 
course.* Locomotives,  cars  and  vessels  made  use  of  in  tlie 
commerce  that  comes  under  the  regulation  of  congress  may  be 
taxed  as  property,  but  their  use  as  vehicles  of  commerce  can- 
not be  taxed ; '  and,  therefore,  the  cars  of  a  palace  car  company 
which  is  a  corporation  chartered  by  and  doing  business  in  one 
state,  cannot  be  taxed  in  another  into  which  they  are  taken  in 
the  carriage  of  passengers.^    Neither  can  the  company  owning 

100  U.  S.,  676;  Webber  v.  Virginia,  103  U.  S.,  344.  Compare  Seymour  v. 
State,  51  Ala.,  52.  If  a  statute  makes  no  difference  between  resident  and 
non-resident  sample  merchants,  the  latter  cannot  complain  of  a  tax.  Ex 
parte  Thornton,  4  Hughes,  330.  As  to  exemption  of  home  manufactures 
from  taxation,  see  Machine  Co.  v.  Grage,  9  Bax.  ,510. 

lAhny  v.  California,  24  How.,  169.  See  Woodruff  v.  Parham,  8  Wall., 
133,  137. 

2 State  Freight  Tax  Cases,  15  Wall.,  333.  See  Erie  RaUway  Co.  v.  State, 
31  N.  J.,  531. 

sOgUvieu.  Crawford  Co.,  7  Fed.  Rep.,  745;  State  v.  Carrigan,  39  N.  J.,  35. 

4  Blunt  V.  Munroe,  60  Ga.,  61 ;  Qarke  v.  Clarke,  3  Woods,  405. 

5 Standard  Oil  Co.  v.  Bachelor,  89  Ind.,  1;  State  v.  Carrigan,  39  N.  J.,  35; 
State  Freight  Tax  Cases,  15  WaU.,  332. 

«  Telegraph  Co.  v.  Texas,  105  U.  S.,  460. 

"  Minot  V.  Railroad  Co. ,  3  Abb.  (N.  S.),  323 ;  S.  C.  in  en-or,  18  WaU. ,  206.  A 
vessel  cannot  be  taxed  as  property  in  a  port  where  it  is  temporarily  merely 
for  loading.    People  v.  Niles,  35  Cal.,  282. 

8  Appeal  Tax  Court  v.  Pullman  Palace  Car  Co.,  50  Md.,  452.  -The  cars  in 
this  case  were  assessed  and  taxed  as  property.    See  Gloucester  Ferry  Co.  v. 
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such  cars  be  required  by  such  other  state  to  paj-  a  prhilege 
tax  as  a  couditiou  of  their  being  made  use  of  within  it  while 
transporting  passengers  from  state  to  state.'  A  tax  upon  the 
masters  of  vessels  engaged  in  foreign  commerce,  of  a  certain 
sum  on  account  of  every  passenger  brought  from  a  foreign 
country  into  the  state,  is  a  tax  upon  commerce.^  On  the  other 
hand,  a  tax  on  exchange  and  money  brokers,'  a  tax  on  lega- 
cies to  aliens,*  and  a  tax  on  the  gross  receipts  of  a  railway 
company  engaged  in  interstate  commerce,'  have  all  been  sus- 
tained against  the  objection  that  in  effect  they  were  a  tax  upon 
commerce,  and  an  interference  with  the  constitutional  powers 
of  congress.* 


Pennsylvania,  114  TJ.  S.,  196;  Baltimore  &  Ohio  R.  Co.  v.  AHen,  22  Fed. 
Rep.,  376;  State  v.  Pullman  Palace  Car  Co.,  16  Fed.  Eep.,  193. 

1  Pullman  Sou-  Car  Co.  v.  Nolan,  23  Fed,  Rep.,  276.  Contra,  Pullman  Sou. 
Car  Co.  V.  Gaines,  3  Tenn,  Ch.,  587.  A  New  Jersey  corporation  engaged 
wkolly  in  the  transportation  of  persons  and  property  between  states,  w]iile 
subject  in  Pennsylvajiia  to  ordinary  taxation  on  the  value  of  its  property  in 
that  state,  cannot  be  taxed  there  on  the  appraised  value  of  its  capital  stock. 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114  IT.  S.,  196. 

2 Passenger  Cases,  7  How.,  283.  It  would  make  no  difference  that  the 
master  was  permitted  to  give  an  indemnity  bond  in  lieu  of  payment.  Hen- 
derson V.  Mayor,  92  U.  S.,  259.  A  tax  on  alien  passengers  is  none  the  less  a 
tax  on  commerce  because  of  being  levied  in  aid  of  state  inspection  laws. 
Those  laws  apply  to  property,  not  to  persons.  People  v.  Compagnie,  etc., 
107  IT.  S.,  59.  And  see  Commissioners  v.  North  German  Lloyd,  92  IT.  S., 
259;  Chy  Lung  v.  Freeman,  92  U.  S.,  275. 

But  an  act  of  congress  requiring  the  collector  of  a  lort  to  demand  and  re- 
ceive from  the  master,  owner  or  consignee  of  each  vessel  arriving  from  a 
foreign  port  a  certain  sum  for  each  passenger  he  brings  into  port  who  is  not 
a  citizen,  is  valid.  The  power  to  pass  such  acts  is  not  in  the  states,  but  in 
the  United  States.  The  burden  imposed  is  not  strictly  a  tax,  but  it  is  im- 
posed under  the  power  to  regulate  Immigration,  and  in  the  very  act  of  ex- 
ercisiag  that  power,  and  is  therefore  constitutional.  Head  Money  Cases, 
112  U.  S.,  580. 

A  parish  may  require  a  license  tax  of  the  owner  of  a  steamer  used  for 
trading  and  jseddling  upon  its  waters.  Steamer  Block  •;;.  Richland,  26  La. 
An.,  642. 

"  Nathan  v.  Louisiana,  8  How.,  73. 

^Mager  v.  Grima,  8  How.,  490. 

5  State  Tax  on  RaUway  Gross  Receipts,  15  Wall.,  284,  289. 

^A  steamshij)  company  chartered  in  Pennsylvania  and  engaged  in  for- 
eign and  interstate  commerce  may  be  taxed  in  that  state  on  gross  re- 
ceipts. Phil.  &  Sou.,  etc.,  Co,  v.  Commonwealth,  104  Pa.  St.,  109.  An 
7 
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Property  which  constitutes  a  part  of  the  general  mass  of 
property  of  a  state  is  taxable,  though  it  may  have  been  or  may 
be  designed  to  be  the  subject  of  commerce  under  congressional 
regulation.  We  have  seen  already  that  goods  imported  under 
the  laws  of  congress  may  be  taxed  by  the  states  with  other 
property  when  they  have  passed  from  the  importer's  hands, 
or  have  become  a  part  of  the  general  property  of  the  state 
by  the  brealcing  up  of  the  packages ;  ^  and  property  bought 
within  a  state  to  be  shipped  out  of  it,  but  not  yot  started 
on  its  destination,  and  awaiting  a  finishing  process,  is  tax- 
able with  otlier  property  Avithin  the  state;'-  and  so  is  grain 
bought  on  commission    for    shipment;^    and   so   are   cattle 

express  company  may  be  taxed  a  percentage  on  i-eceipts.  Am.  U.  Exp. 
Co.  V.  St.  Joseph,  60  Mo.,  675.  See  West.  U.  Tel.  Co.  v.  Mayer,  28  Ohio  St., 
531. 

In  Indiana  v.  Am.  Exp.  Co.,  7  Biss.,  237,  it  was  held  that  a  state  cannot 
tax  a  foreign  corporation  on  gi'oss  receipts  not  received  in  the  state,  nor  on 
receipts  for  transportation  of  merchandise  taken  up  and  delivered  out  of  but 
carried  thi-ough  the  state.  To  the  same  effect  is  Indiana  v.  Pullman  Palace 
Gvr  Co.,  11  Biss.,  561;  S.  C,  16  Fed.  Rep.,  193.  A  Ux  on  caniora  of  ten 
cents  on  each  passenger  carried  is  a  tax  on  commerce.  State  Treasurer  v. 
Eaih-oad Co.,  4  Houst.,  158.  In  People  v.  Gold  &  Stock  Tel.  Co.,  98  N.  Y.,  67, 
a  tax  on  a  telegi-aph  company,  whose  Hne  was  partly  ■ivitllin  and  partly  with- 
out the  state,  measm-ed  by  its  capital  stock,  was  held  not  violative  of  any 
provision  of  the  federal  constitution,  and  People  v.  Home  Ins.  Co.,  93  N.  Y., 
338,  and  People  v.  Eq.  Trust  Co.,  96  N.  Y.,  387,  were  cited.  In  Alabama  it 
is  held  competent  to  mate  the  amount  of  privilege  tax  required  of  a  tele- 
graph company  depend  upon  whether  its  operations  extended  beyorad  the 
state,  or,  on  the  other  hand,  were  limited  to  the  state  or  to  the  city.  South- 
ern Exp.  Co.  V.  Mobile,  49  Ala.,  404.  See  Montgomery  v.  Shoemaker,  51  Ala.  j 
114. 

A  privilege  tax  required  of  steamboat  and  raih-oad  agents  was  held  in 
Lightburne  v.  Taxing  District,  4  Lea,  230,  not  to  be  a  tax  on  commerce. 

1  Brown  v.  Maryland,  4  Wheat.,  419,  487 ;  Waring  v.  Mayor,  8  Wall.,  110. 
Articles  imported  may  be  taxed  after  they  have  passed  from  the  hands  of 
the  importer,  even  though  they  remain  in  the  original  packages.  Waring  v. 
The  Mayor,  8  Wall.,  110.  See  Low  v.  Austin,  13  Wall.,  29 ;  Kenny  v.  Har- 
well, 43  Ga.,  416. , 

2  Powell  V.  Madison,  31  Ind.,  335;  Eieman  v.  Shepard,  27  Ind.,  288;  Stand- 
ard Oil  Co.  V.  Combs,  96  Ind.,  179;  Carrier  v.  Gordon,  31  Ohio  St.,  605.  In 
this  last  case  it  is  held  that  property  not  yet  removed  from  the  place  of  its 
purchase  cannot  be  considered  as  in  transitu  because  of  any  intent  to  ship 
it.    See  Cole  v.  Randolph,  31  La.  An.,  535. 

3  Walton  V.  Westwood,  73  111.,  135.  Coal  brought  into  a  state  for  sale  is 
taxable  there.    Brown  v.  Houston,  33  La.  An.,  843. 
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owned  out  of  tlie  state  but  kept  in  it  several  months  for  pas- 
turage.i 

,  A  tax  on  travel  may  be  as  clearly  void  as  any  other  tax 
on  interstate  or  foreign  intercourse.  The  state  cannot  tax  the 
privilege  of  passing  out  of  or  coming  into  the  state,  either  di- 
rectly by  levying  the  tax  on  the  person  going  or  coming,  or 
indirectly  by  requiring  carriers  to  pay  a  tax  in  respect  to  each 
person  carried  or  brought  by  them.^ 

Taxes  in  abridgment  of  the  privileges  and  iramnnities 
of  citizens.  The  federal  constitution  provides  that  the  citizens 
of  each  state  shaU  be  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  of  the  several  states.'  The  obvious  purpose  is  to 
preclude  the  several  states  from  discriminating  in  their  legisla- 
tion against  the  citizens  of  other  states.*  A  state  law,  there- 
fore, which  imposes  upon  citizens  of  other  states  higher  taxes 
or  duties  than  are  imposed  upon  citizens  of  the  states  laying 
them,  is  void,^  and  the  principle  applies  to  privilege  taxes  and 
taxes  upon  business,  and  wiU  preclude  a  state  from  levying  upon 
traders  from  other  states  a  license  tax  greater  than  is  required 
of  its  own  citizens.*  A  state  law  is  void  which  provides  that 
no  person  shall  be  licensed  to  engage  in  a  particular  employ- 

1  Hardesty  v.  Fleimng,  57  Tex.,  895.  In  State  v.  Railroad  Co.,  40  Md.,  22, 
a  tax  on.  all  coal  received  by  carriers,  and  to  be  carried  to  points  either 
within  or  without  the  state,  was  held  to  be  a  tax  on  commerce. 

2  Passenger  Cases,  7  How.,  283;  Ci-andall  v.  Nevada,  6  Wall.,  35;  Hender- 
son V,  Mayor,  93  U.  S.,  259;  State  Treasurer  v.  Eailroad  Co.,  4  Houst.,  158. 
See  New  York  v.  MiM,  11  Pet.,  103. 

'Art.  4,  §3,  par.  1. 

iCorfield  v.  CoryeU,  4  Wash.  C.  C,  371;  Paul  v.  Virginia,  8  Wall.,  168; 
Ward  V.  Maryland,  12  Wall.,  418;  Williams  v.  Bruflfy,  96  U.  S.,  176,  188; 
Lemon  v.  People,  20  N.  Y.,  563;  Ex  parte  Archy,  9  Cal.,  147;  Jackson  v. 
BuUock,  13  Conn.,  38. 

sCorfleld  v.  CoryeU,  4  Wash.  C.  C,  371,  380,  per  Washington,  J. ;  WCey 
V.  Parmer,  14  Ala.,  627;  Scott  v.  Watkins,  22  Ark.,  556,  564;  Ohver  v.  Wash- 
ington Mills,  11  AUen,  268. 

6  Ward  V.  Maryland,  12  Wall.,  418;  State  v.  North,  27  Mo.,  464;  Crow  v. 
State,  14  Mo.,  387;  Gould  tJ.  Atlanta,  55  Ga.,  678;  McGuire  v.  Parker,  32  La. 
An.,  833;  MarshaUtown  v.  Blum,  58  la.,  184.  A  tax  is  held  void  which  dis- 
criminates in  favor  of  goods  bought  from  a  resident  who  has  paid  his  occu- 
pation tax  against  those  bought  from  a  non-resident  who  was  liable  to  no 
such  tax.    Albertson  v.  Wallace,  81  N.  C,  479. 
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ment  unless  lie  has  been  a  resident  of  the  state  for  a  year ; '  but 
mere  matters  of  detail  in  revenue  legislation,  AvMch  make  dis- 
tinctions in  forms  and  procedure  in  the  taxation  of  residents  and 
non-residents,  but  which  have  in  view  the  securing  of  uniform- 
ity in  the  burden,  and  are  adopted  because  supposed  to  be 
necessary  to  that  end,  are  not  objectionable,  where  a  difference 
in  circumstances  seems  to  justify  different  regulations.^ 

Corporations  are  not  citizens  within  the  meaning  of  the 
clause  of  the  constitution  now  under  consideration.'  It  is 
therefore  no  violation  of  the  privileges  and  immunities  of  citi- 
zens of  other  states  to  require  a  corporation,  of  which  such 
citizens  are  stockholders,  to  submit  to  such  taxation  as  the  state 
shall  see  fit  to  impose  as  a  condition  of  doing  business  therein.* 

Yiolations  of  treaty.  Congress,  in  its  legislation,  may  disre- 
gard a  treaty  if  it  shall  see  fit  to  do  so,'  but  a  state  law  impos- 
ing taxation  which  would  be  repugnant  to  treaty  stipulations 
would  be  void ;  the  treaty  being  "  supreme  law,"  anything  in 


1  J?r  re  Watson,  15  Fed.  Kep.,  511.  The  ground  of  decision  in  this  case 
■was,  however,  referred  to  the  commerce  power.  So  it  was  also  in  Welton  v. 
Missouri,  91  U.  S.,  275,  where  the  discrimination  was  against  goods  the  prod- 
uce or  manufacture  of  other  states.  Possibly  in  each  case  the  invalidity  of 
the  law  might  have  been  referred  to  the  clause  now  under  consideration. 
See  Machine  Co.  v.  Gage,  100  U.  S.,  676.  The  right  to  foUow  the  ordinary 
emplojonents  is  one  of  the  privileges  of  citizens,  though  the  state  may  regu- 
late them  under  its  police  power.  Slaughter  House  Cases,  16  Wall.,  36.  And 
may  require  the  taking  out  of  a  Ucense  by  those  pursuing  them,  provided 
there  is  no  discrimination  in  doing  so  against  citizens  of  other  states.  State 
V.  Norris,  78  N.  C,  443;  Corson  v.  State,  57  Md.,  251.  And  a  state  may 
impose  a  hcense  tax  on  one  who  is  engaged  in  hiring  laborers  to  be  employed 
in  another  state  —  no  distinction  being  made  in  the  tax  against  non-residents. 
Shepperd  v.  Sumter  Co.,  59  Ga.,  585. 

2 See  Eedd  v.  St.  Francis  Co.,  17  Ark.,  416. 

3 Paul  V.  Virginia,  8  Wall.,  168;  Warren  Manuf.  Co.  v.  JEtna  Ins.  Co.,  3 
Paine,  501;  Commonwealth  v.  Milton,  13  B.  Mom.,  313.  See  McCready  w. 
Virginia,  94  Tj.  S.,  391,  on  the  general  subject;  also  BradweU  v.  State,  16 
Wall.,  130;  Bartemeyer  v.  Iowa,  18  Wall.,  129;  United  States  v.  Cruik- 
Bhanks,  93  U.  S.,  543. 

4 Paul  V.  Virginia,  8  WaU.,  168;  Liverpool  Ins.  Co.  v.  Massachusetts,  10 
Wall.,  566;  Ducat  v.  Chicago,  10  WaU.,  410. 

5 The  Cherokee  Tobacco,  11  Wall.,  616.    See  S.  C,  1  DiU.,  264;  Eopes  v 
Clinch,  8  Blatch.,  304. 
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the  constitution  or  laws  of  the  state  to  the  contrary  notwith- 
standing.i 

Other  restraints  on  the  power  of  taxation.  Great  as  is 
the  power  of  the  state  to  tax,  the  people  may  limit  its  exercise 
by  the  legislative  authority  at  pleasure.  This,  however,  can 
only  be  done  by  the  constitution  of  the  state;  and  limitations 
or  restrictions  upon  the  exercise  of  this  essential  power  of 
sovereignty  can  never  be  raised  by  implication,  but  the  inten- 
tion to  impose  them  must  be  expressed  in  clear  and  unambigu- 
ous language.^  But  it  is  almost  a  matter  of  course  to  impose 
some  restraint ;  and  provisions  to  that  end  will  be  considered 
further  on.  A  limitation  by  constitution  of  the  rate  of  taxa- 
tion is  self  executing,'  and  so  is  any  provision  which  takes 
from  a  state  or  its  municipalities  the  power  to  tax  or  to  con- 
tract debts  for  a  specified  purpose.* 

Taxes  may  be  laid  to  pay  debts  contracted  prior  to  the  adop- 
tion of  a  constitution,  without  regard  to  any  limitation  thereon 
as  to  the  amount  leviable.  Such  a  limitation  must  be  under- 
stood as  making  tacit  exception  of  debts  contracted  while  the 
power  of  the  state  to -tax  for  their  payment  was  unhampered; 
and  it  would  require  terms  in  the  constitution  plainly  applying 
the  restriction  to  the  previous  debts  to  give  it  that  effect.^  And 

1  Const.,  art.  6. 

2 Lane  County  v.  Oregon,  7  Wall.,  71,  per  Chase,  J. ;  State  v.  Parker,  32 
N.  J.,  436,  435;  Eyi-e  v.  Jacob,  14  Grat.,  423,  426. 

3  St.  Joseph  Board  Pub.  Sch.  v.  Patten,  63  Mo.,  444.  Wlien  a  county  debt 
reaches  the  constitutionsil  limitation  any  further  indebtedness  is  void,  and 
any  tax  to  pay  it  is  void.    Hebard  v.  Ashland  Co.,  55  Wis.,  145. . 

4 See  Hansen  v.  Vernon,  37  la.,  38;  Phillips  v.  Albany,  38  Wis.,  340;  Su- 
pervisors V.  Railroad  Co.,  131  Mass.,  460;  Middleport  v.  Insurance  Co.,  83 
ni.,  563.  This  priaciple  is  not  disputed;  it  is  recognized  in  all  the  raih-oad 
aid  cases,  and  in  all  others  where  similar  questions  have  arisen. 

5  Trull  V.  Board  of  Commissioners,  72  N.  C,  388 ;  CUfton  v.  Wynne,  80  N. 
C,  145.  Town  officers  are  bound  by  charter  Umitations,  except  in  raising 
money  to  pay  debts  contracted  before  the  hmitation  was  enacted.  Cobb  v. 
Elizabeth  City,  75  N,  C,  1.  The  power  to  contract  a  debt  impUes  a  power 
to  levy  a  tax  for  its  payment  unless  expressly  negatived.  United  States  v. 
New  Orleans,  98  U.  S.,  381;  WolfE  v.  New  Orleans,  103  U.  S.,  358;  Ralls  Co. 
Court  V.  United  States,  105  U.  S.,  733;  Commonwealth  v.  Alleghany  Co. 
Com'rs,  37  Pa.  St.,  277.  See  United  States  v.  Macon  Co.,  99  U.  S.,  582; 
Merriwether  v.  Garrett,  102  U.  S.,  472;  Lilly  v.  Taylor,  88  N.  C,  489. 
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with  the  exception  of  the  limitations  and  restrictions  in  this 
chapter  mentioned  or  referred  to,  it  anust  be  taken  as  the  gen- 
eral fact  that  the  power  to  tax  is  limited  in  extent,  in  purpose 
and  in  methods  only  by  the  wiU  of  the  state  as  expressed  in 
its  laws.^ 

1 A  limitation  imposed  by  tlie  law  under  which  county  bonds  are  issued 
upon  the  rate  of  taxation  that  may  be  levied  for  their  payment  enters  into 
the  contract  and  is  obligatory.  State  v.  Shortridge,  56  Mo.,  136;  State  v. 
Macon  Co.  Court,  68  Mo.,  29.  See  United  States  v.  Clark  Co.,  96  U.  S.,  311. 
And  as  to  whether  particular  securities  were  issued  under  such  a  restriction, 
see  Mui-ray  v.  Charleston,  96  U.  S.,  433,  on  its  special  facts. 

Under  a  constitution  providing  that  county  authorities  shall  never  assess 
taxes  the  aggregate  of  which  shall  exceed  a  certain  rate,  except  in  the  pay- 
ment of  indebtedness  existuig  at  the  adoption  of  the  constitution,  a  tax 
above  such  limit  to  pay  such  indebtedness  is  not  to  be  defeated  by  the  fact 
that  prior  taxes  had  been  levied  for  the  same  purpose,  but  misappropriated. 
Pope  County  v.  Sloan,  92  lU.,  177. 
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CHAPTER  IV. 

THE  PURPOSES  FOR  WHICH  TAXES  IIAY  BE  LAID. 

The  general  rule.  It  is  implied  in  all  definitions  of  taxation 
that  taxes  can  be  le\ded  for  public  purposes  only.^  Differences 
of  opinion  frequently  arise  concerning  the  power  to  impose 
taxation  in  particular  cases,  but  all  "^Titers  who  treat  the  sub- 
ject theoretically  and  all  jurists  agree  in  the  fundamental  re- 
quirement that  the  purpose  shall  be  public,  and  they  differ, 
when  they  differ  at  all,  upon  the  question  whether  the  particular 
purpose  proposed  is  within  the  requirement.  It  is  also  agreed 
that  the  determination  what  is  and  what  is  not  a  public  purpose 
belongs  in  the  first  instance  to  the  legislative  department.  It 
belongs  there  because  the  taxing  power  is  a  branch  of  the  leg- 
islative, and  the  legislature  cannot  he  under  the  necessity  of 
requiring  the  opinion  or  the  consent  of  another  department  of 
the  government  before  it  will  be  at  hberty  to  exercise  one 
of  its  acknowledged  powers.  The  independence  of  the  legis- 
lature is  an  axiom  in  government ;  and  to  be  independent,  it 
must  act  in  its  own  good  time,  on  its  own  judgment,  influenced 
by  its  own  reasons,  restrained  only  as  the  people  may  have  seen 
fit  to  restrain  the  grant  of  legislative  x^ower  in  making  it.  The 
legislature  must,  consequently,  determine  for  itself,  in  every 
instance,  whether  a  particular  purpose  is  or  is  not  one  which  so 
far  concerns  the  pubhc  as  to  render  taxation  admissible.^ 

1  This  is  as  true  under  one  form  of  government  as  under  another.  In 
Sidney's  Treatise  "  On  Government,"  where  he  has  occasion  to  refer  to  the 
doctrine  of  courtiers,  that  the  revenue  voted  to  the  king  is  to  be  spent  as  he 
thinks  convenient  instead  of  being  devoted  strictly  to  public  purposes,  he 
very  truly  remarks,  that  this  "  is  no  less  than  to  cast  it  into  a  pit  of  which 
no  man  ever  knew  the  bottom.  That  which  is  given  one  day  is  squandered 
away  the  next ;  the  people  is  always  oppressed  with  impositions  to  foment 
the  vices  of  the  court;  these  daily  increasing,  they  grow  insatiable;  and  the 
miserable  nations  are  compelled  to  hard  labor  in  order  to  satiate  those  lusts 
that  tend  to  their  own  ruin.''     Ch.  3,  §  6. 

2Sharpless  r.  Philadelphia,  31  Pa.  St.,  147;  Booth  v.  Woodbury,  32  Conn., 
118;  Brodhead  v.  Milwaukee,  19  Wis.,  634;  WUlams  v.  School  District,  33 
Vt.,  371 ;  Thomas  v.  Leland,  34  Wend.,  65 ;  Harris  v.  Dubluclet,  30  La.  Aja., 
663;  Bennington  v.  Park,  50  Vt.,  178. 
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But  it  is  also  generally  admitted  that  the  legislative  deter- 
mination, on  this  subject  is  not  absolutely  conclusive.  It  may 
be  sufficiently  so  to  put  the  administrative  machinery  of  the 
state  in  motion ;  but  when  the  exaction  is  made  of  an  individ- 
ual, and  the  poAver  of  the  state  is  made  use  of  to  compel  sub- 
mission, he  has  always  the  right  to  invoke  the  protection  of 
the  law.  And  an  appeal  to  the  law  for  protection  of  individ- 
ual property  must  necessarily  render  the  question,  which  lies 
at  the  foundation  of  the  demand,  a  judicial  question,  upon 
which  the  courts  cannot  refuse  to  pass  judgment.  It  has  been 
forcibly,  and  yet  very  truly,  said,  that  an  unhmited  power  in 
the  legislature  to  make  any  and  every  thing  lawful  which  it 
might  see  fit  to  call  taxation,  would,  when  plainly  stated,  be  an 
unlimited  power  to  plunder  the  citizen.'  In  attempting  to  ex- 
ercise the  right,  in  any  particular  case,  the  legislature  merely 
asserts  its  jurisdiction  to  act ;  but  questions  of  jurisdiction  are 
not  usually  concluded  by  a  decision  in  its  favor  made  by  the 
party  claiming  it ;  they  necessarily  remain  open,  and  may  be 
disputed  anywhere.  This  is  as  true  of  courts  as  it  is  of  the 
legislature;  jurisdiction  comes  from  the  law,  and  is  not  ob- 
tained by  any  tribunal  through  a  simple  assertion  that  it  exists. 
When,  therefore,  the  question  of  the  validity  of  taxation  be- 
comes judicial,  if  it  shall  appear  that  the  exaction  is  made  for 
a  purpose  not  public,  the  right  of  the  individual  to  protection 
is  clear.  Such  an  exaction  is  not  within  the  competency  of  the 
legislative  power,  and  the  attempt  to  enforce  it,  however  hon- 
estly made,  could  only  be  an  attempt  to  take  property  from 
its  possessor  under  an  authority  which  the  law  of  the  land  does 
not  recognize.  "The  theory  of  our  governments,  state  and 
national,"  it  has  been  truly  said,  "  is  opposed  to  the  deposit  of 
unlimited  power  anywhere.  The  executive,  the  legislative  and 
the  judicial  branches  of  these  governments  are  all  of  limited 
and  defined  powers.     There  are  hmitations  on  such  powers 

1  Tyson  v.  School  Directors,  51  Pa.  St.,  9;  "Washington  Avenue,  69  Pa.  St., 
353;  S.  C,  8  Am.  Rep.,  255;  Talbot  v.  Hudson,  16  Gray,  417,  421;  Freeland 
V.  Hastings,  10  Allen,  570,  575;  Hooper  v.  Emery,  14  Me.,  375,  379;  AUen  v. 
Jay,  60  Me.,  124,  139;  S.  C,  11  Am.  Rep.,  185;  People  v.  Township  Board  of 
Salem,  30  Mich.,  453,  459;  S.  C,  4  Am.  Rep.,  400;  Morford  v.  linger,  8  la. 
82,  92;  Hanson  v.  Vernon,  27  la.,  28;  Loan  Association  v.  Topeka,  20  Wall ' 
655 ;  In  re  Flatbush,  60  N.  Y.,  398 ;  State  v.  Foley,  30  Minn.,  350  •  Cole  v  La 
Grange,  113  U.  S.,  1. 
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whicli  grow  out  of  the  essential  nature  of  all  free  govern- 
ments ;  implied  reservations  of  individual  rights,  without  which 
the  social  compact  could  not  exist,  and  which  are  respected 
by  all  governments  entitled  to  the  name.  .  .  Of  aU  the 
powers  conferred  upon  government,  that  of  taxation  is  most 
liable  to  abuse.  Given  a  purpose  or  object  for  which  taxation 
may  lawfully  be  used,  and  the  extent  of  its  exercise  is  in  its 
very  nature  unlimited.  It  is  true  that  express  limitation  on 
the  amount  of  tax  to  be  levied  or  the  things  to  be  taxed  may 
be  imposed  by  constitutioii  or  statute,  but  in  most  instances 
for  which  taxes  are  levied — ^as  the  support  of  government, 
the  prosecution  of  war,  the  national  defense  —  any  limitation 
is  unsafe.  The  entire  resources  of  the  people  should,  iu  some 
instances,  be  at  the  disposal  of  the  government.  The  power 
to  tax  is,  therefore,  the  strongest,  the  most  pervading  of  aU 
the  powers  of  government,  reaching  directly  or  indirectly  to 
all  classes  of  the  people.  .  .  This  power  can  as  readily 
be  employed  against  one  class  of  individuals  and  in  favor  of 
another,  so  as  to  ruin  the  one  class  and  give  unhmited  wealth 
and  prosperity  to  the  other,  if  there  is  no  implied  limita- 
tion of  the  uses  for  which  the  power  may  be  exercised.  To 
lay  with  one  hand  the  power  of  the  government  on  the  prop- 
erty of  the  citizen,  and  with  the  other  to  bestow  it  on  favored 
individuals  to  aid  private  enterprises  and  build  up  private  for- 
tunes, is  none  the  less  a  robbery  because  it  is  done  under  the 
forms  of  law  and  is  called  taxation.  This  is  not  legislation. 
It  is  a  decree  under  legislative  forms."  ^ 

Presumption  in  favor  of  legislation.  It  is  not  inconsistent 
with  this  doctrine  that  in  every  instance  the  highest  consider- 
ation should  be  paid  to  the  determination  of  the  legislature 
that  a  tax  should  be  laid.  It  is  not  lightly  to  be  assumed  that 
its  members  have  come  to  the  examination  of  the  subject  with 
any  other  than  public  motives,  or  that  they  have  failed  to  give 

^Miller,  J.,  in  Loan  Association  v.  Topeka,  30  "Wall.,  655,  663.  And  see 
Freeland  v.  Hastings,  10  AUen,  570,  575;  Hooper  v.  Emery,  14  Me.,  375,  379; 
AUen  V.  Ja,y,  60  Me.,  134;  S.  C,  11  Am.  Eep.,  185;  Gove  v.  Epping,  41  N. 
H.,  539;  CroweE  v.  Hopkinton,  45  N.  H,,  9;  Curtis  v.  Whipple,  34  Wis.,  350; 
People  V.  Plagg,  46  N.  Y.,  401 ;  Tyler  v.  Beacher,  44  Vt.,  648,  651 ;  Matter  of 
Market  St.,  49  Cal.,  546. 
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it  due  investigation  or  reflection.  The  presumption  on  the 
other  hand  must  always  be  that  they  have  considered  it  with 
honesty  and  fair  purpose,  and  that  their  action  is  the  result  of 
their  deliberate  judgment.  And  with  aU  these  presumptions 
tending  to  support  the  legislative  action,  it  would  tseem  but 
reasonable  and  proper  that  the  courts  should  support  it  when 
not  clearly  satisfied  that  an  error  has  been  committed.  This 
is  the  general  rule  in  constitutional  law  when  the  validity  of 
legislation  is  involved,^  and  it  is  applicable  with  peculiar  force 
to  the  case  of  a  legislative  decision  upon  the  purpose  for  which 
a  tax  may  be  laid. 

For,  in  the  first  place,  there  is  no  such  thing  as  drawing  a 
clear  and  definite  line  of  distinction  between  purposes  of  a 
pubhc  and  those  of  a  private  nature.'^  Public  and  private 
interests  are  so  commingled  in  many  cases  that  it  is  difiicult  to 
determine  which  predominates ;  and  the  question  whether  the 
pubhc  interest  is  so  distinct  and  clear  as  to  justify  taxation  is 
often  embarrassing  to  the  legislature,  and  not  less  so  to  the 
judiciary. 

All  attempts  to  lay  down  general  rules  whereby  the  diffi- 
culties may  be  solved  have  seemed,  when  new  and  peculiar 

1  Story  on  Const.,  §  1483,  and  notes;  Sedg.  on  Const,  and  Stat.  L.,  414; 
Cooley,  Const.  Lim.,  5th  ed.,  318,  and  numerous  oases  cited  in  notes. 

2  General  Purposes  of  Taxation.  These  are  enumerated  by  Adam  Smith 
as  follows:  1.  The  defense  of  the  commonwealth.  This  includes  the  ex- 
penses of  forts,  arsenals,  ships  of  war,  a  standing  army  and  its  equipment, 
the  arming  and  disciplining  of  the  militia,  military  roads  and  means  of 
transportation  of  troops,  etc.  2.  The  administration  of  justice.  3.  The 
expense  of  public  works  and  public  institutions,  of  which  he  enumerates  — 
(a.)  Public  works  and  institutions  for  facilitating  the  commerce  of  the  soci- 
ety —  (b.)  Institutions  for  the  education  of  youth  —  (o.)  Institutions  for  the 
instruction  of  people  of  aU  ages.  4.  The  expense  of  supporting  the  dignity  of 
the  sovereign. 

Doctor  Wayland  enumerates  more  perfectly  the  purposes  for  which  the 
public  fimds  are  most  commonly  expended  as  follows:  1.  The  expenses  for 
the  support  of  civil  government,  including  in  these  the  compensation  of 
judicial,  legislative  and  executive  oificers.  3.  Expenses  for  the  purposes  of 
education,  classified  by  him  as  common  education  and  scientific  education. 
3.  Expenses  for  maintaining  religious  worship,  which,  however,  he  con- 
siders inadmissible.  4.  Expenses  for  the  improvement  of  coEists  and  har- 
bors, and  whatever  is  necessary  for  the  security  of  external  commerce, 
and  for  roads,  canals,  etc.  5.  Expenses  of  pauperism.  6.  The  expenses  of 
war. 
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cases  arose,  only  to  add  to  the  embarrassment  instead  of  fur- 
nishing the  means  of  extrication  from  it.  Money  for  a  partic- 
ular purpose  may  be  raised  by  tax,  it  is  said  in  one  case,  if  there 
be  the  least  possibility  that  it  wiLL  be  promotive  in  any  degree 
of  the  public  welfare.^  "  A  tax  law,"  it  is  said  in  another  case, 
"  must  be  considered  valid  unless  it  be  for  a  purpose  in  which 
the  community  taxed  has  no  interest ;  when  it  is  apparent  that 
the  burden  is  imposed  for  the  benefit  of  others,  and  where  it 
would  be  so  pronounced  at  first  blush."  ^  And  still  another  pre- 
sents the  same  idea  in  language  but  little  difi:erent :  "  To  justify 
the  court  in  arresting  the  proceedings  and  in  declaring  the  tax 
void,  the  absence  of  all  possible  public  interest  in  the  purpose 
for  which  the  funds  are  raised  must  be  clear  and  palpable ;  so 
clear  and  palpable  as  to  be  perceptible  by  every  mind  at  first 
blush." '  These  are  very  strong  and  sweeping  assertions,  but 
they  are  supported  by  many  others  equally  emphatic  and  com- 
prehensive, which  are  to  be  met  with  in  the  adjudications  of 
courts.^  The  very  emphasis,  however,  with  which  the  princi- 
ple is  declared  renders  it  peculiarly  liable  to  mislead,  unless  it 
is  examined  in  the  light  of  the  adjudicated  cases  in  which  it 


1  Booth  V.  "Woodbury,  33  Conn.,  118,  138,  per  Butler,  J.  A  statement  so 
strong  in  terms  as  to  be  very  liable  to  convey  to  others  a  meaning  not  pres- 
ent in  the  judicial  mind. 

2Sharpless  v.  Philadelphia,  31  Pa.  St.,  147,  174,  folio-wing  Cheaney  v. 
Hooser,  9  B.  Monr.,  330,  345.  And  see  Guilford  v.  Supervisors  of  Chenango, 
13  N.  Y.,  143,  149;  English  v.  Ohver,  38  Ark.,  817. 

SBrodhead  v.  MH-svaukee,  19  Wis.,  634,  653,  per  Dixon,  Ch.  J.  And  see 
Speer  v.  School  Directors,  50  Pa.  St.,  150. 

*  "  The  exercise  of  the  taxing  power  must  become  wanton  and  unjust  — 
be  so  grossly  perverted  as  to  lose  the  character  of  a  legislative  function  — 
before  the  judiciary  "wiU  feel  themselves  entitled  to  iuterpose  on  constitu- 
tional grounds.  To  arrest  the  legislation  of  a  free  people,  especially  in  refer- 
ence to  burdens  self-imposed  for  the  common  good,  is  to  restrain  the 
popular  sovereignty,  and  should  have  clear  warrant  iu  the  letter  of  the 
fundamental  law."  Schenley  v.  Allegheny  City,  35  Pa.  St.,  128,  130,  per 
Woodward,  J. 

"When  county  commissioners  have  legislative  power  in  respect  to  taxes 
for  local  purposes,  their  discretion  in  deciding  how  much  of  the  revenue 
shall  be  devoted  to  one  purpose,  and  how  much  to  others,  wiU  not  be  con- 
trolled. Long  V.  Coni'rs  of  Eichmond,  76  N.  C,  273.  And  even  though 
the  purpose  in  view  in  levying  the  tax  was  an  improper  one,  yet  this  wOl 
not  preclude  the  collection  of  the  tax,  and  its  appropriation  to  proper 
objects.    Ihid. 
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has  been  applied,  generally  with  explanations,  and  often  with 
necessary  qualifications.^ 

Grade  of  the  government  which  taxes.  In  considering  the 
legality,  of  the  purpose  of  any  particular  tax,  a  question  of  first 
importance  must  always  concern  the  grade  of  the  government 
wliich  assumes  to  levy  it.  The  "  public  "  that  is  concerned  in 
a  legal  sense  in  any  matter  of  government  is  the  public  the  par- 
ticular government  has  been  provided  for;  and  the  "public 
purpose"  for  which  that  government  may  tax  is  one  which 
concerns  its  own  people,  and  not  some  other  people  having  a 
government  of  its  own,  for  whose  wants  taxes  are  laid.  There 
may,  therefore,  be  a  public  purpose  as  regards  the  federal  Unions 
which  would  not  be  such  as  a  basis  for  state  taxation,  and  there 
may  be  a  public  purpose  which  would  uphold  state  taxation, 
but  not  the  taxation  which  its  municipalities  would  be  at  liberty 
to  vote  and  collect.  The  purpose  must  in  every  instance  per- 
tain to  the  sovereignty  with  which  the  tax  originates ;  it  must 
be  something  within  its  jurisdiction  so  as  to  justify  its  making 
provision  for  it.  The  rule  is  applicable  to  all  the  subordinate 
municipahties ;  they  are  clothed  with  powers  to  accomplish 
certain  objects,  and  for  those  objects  they  may  tax,  but  not  for 
others,  hoAvever  interesting  or  important,  which  are  the  proper 
concern  of  any  other  government  or  jurisdiction.  State  ex- 
penses are  not  to  be  provided  for  by  federal  taxation,  nor  fed- 
eral expenses  by  state  taxation,  because  in  neither  case  would 
the  taxation  be  levied  by  the  government  upon  whose  public 
the  burden  of  the  expenses  properly  rests.  To  provide  for  such 
expenses  would  consequently  not  be  a  purpose  in  which  the 

1  This  is  forcibly  put  by  Dixon,  CSi.  J. ,  in  Whiting  v.  Sheboygan,  etc. ,  E.  E. 
Co.,  25  Wis.,  167,  180.  It'  a  tax  is  laid  for  a  public  and  also  for  a  private 
purpose,  it  is  void  for  excess  in  legislative  authority.  In  a  drainage  law 
provision  was  made  for  the  ostensible  purpose  of  the  act,  and  also  for  the 
storage  of  debris  from  mines.  The  court  says:  "The  storage  of  debris  is, 
in  its  nature,  a  private  enterprise,  in  which  the  few  only  are  interested.  The 
drainage  of  a  state  is  a  public  purpose,  in  which  the  pubUo  may  be  inter- 
ested. To  promote  a  public  purpose  by  a  tax  levy  upon  the  property  in  the 
state  is  within  the  power  of  the  legislature;  but  the  legislature  has  no 
power  to  impose  taxes  for  the  benefit  of  individuals  connected  with  a  pri- 
vate enterprise,  even  though  the  private  enterprise  might  benefit  the  local 
public  in  a  remote  or  collateral  way."    People  v.  Parks,  58  Cal.,  634,  639. 
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people  taxed  would  in  a  legal  sense  be  concerned.  This  is  the 
general  rule;  some  apparent  exceptions  there  unquestionably 
are,  where  the  nation  and  the  state  have  common  interests  and 
a  common  duty,  such  as  may  require  the  action  of  both,  and 
would  justify  the  levy  of  a  tax  by  either  or  both  to  accomplish 
the  one  object.  An  illustration  would  be  the  case  of  a  tax  for 
the  common  defense  against  the  pubUc  enemies,  which  might 
be  levied  by  each,  because  the  purpose  would,  in  a  strict  sense, 
be  public  as  to  both. 

The  grade  of  the  government  is  also  important  for  another 
reason.  A  municipal  government  is  one  of  delegated  and 
limited  powers,  whose  authority  wiU  receive  a  somewhat  strict 
construction,  rendering  it  necessary  that  it  shall  find  the  pur- 
poses for  which  it  may  tax  clearly  and  unmistakably  confided 
to  its  charge  by  the  state.  It  is  not  sufiicient  that  a  purpose 
may  seem  to  belong  properly  to  its  jurisdiction,  oi  that  the 
court  may  believe  the  municipality  ought  to  have  had  author- 
ity over  it ;  but  it  must  be  seen  that  the  authority  has  been 
conferred  ia  fact.  It  is  otherwise  with  the  state,  which  has 
all  the  power  of  taxation  not  withheld  from  exercise  in  the 
making  of  the  state  and  federal  constitutions,  and  in  support 
of  whose  action,  consequently,  the  most  hberal  intendments  are 
to  be  made.  It  is  otherwise  with  the  federal  Union  also ;  for 
though  its  powers  are  not  general  hke  those  of  the  state,  but 
are  limited  and  defined  by  the  federal  constitution,  yet  as 
they  concern  the  most  important  matters  of  government,  and 
relate  to  subjects  not  of  domestic  concern  merely,  but  of  inter- 
national intercourse,  and  to  other  matters  which  sometimes 
call  for  broad  and  comprehensive  views,  and  make  a  pohcy  of 
liberal  expenditures  wise  and  statesmanlike,  it  would  be  neither 
reasonable  nor  prudent  to  subject  its  action  in  the  matter  of 
taxation  to  critical  rules.  That  which  it  decides  to  be  an  ob- 
ject of  public  expenditure  must  generally  be  so  accepted,  and 
error  in  its  action  must  be  corrected  by  discussion  and  through 
pubhc  opinion  and  the  elections. 

General  expenses  of  government.  Every  government  must 
provide  for  its  general  expenses  by  taxation ;  and  in  these  are 
to  be  included  the  cost  of  making  provision  for  those  public 
needs  or  conveniences  for  which,  by  express  law  or  by  general 
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usage,  it  devolves  upon  the  particular  government  to  supply. 
As  regards  the  federal  government,  a  general  outline  of  these 
is  to  be  found  in  the  federal  constitution.  That  government 
is  charged  with  the  common  defense  of  the  Union,  and  for 
that  defense  it  may  raise  and  support  armies,  create  and  main- 
tain a  navy,  build  forts  and  arsenals,  construct  military  roads, 
etc.  It  has  a  like  power  over  the  general  subject  of  postoffices 
and  post-roads,  and  over  other  subjects  enumerated  in  the  fed- 
eral constitution  and  subjected  to  its  authority.  It  may  con- 
tract debts,  and  it  must  provide  for  their  payment.  For  aU 
national  purposes  it  may  levy  taxes,  and  its  power  in  so  doing 
io  select  the  subjects  of  taxation  and  to  determine  the  rate  and 
the  methods  is  as  fuU  and  complete  as  can  exist  in  any  sover- 
eignty whatsoever,  with  the  exceptions  which  are  prescribed 
by  the  constitution  itself. 

These  exceptions  are  the  following: 

1.  That  duties,  imposts  and  excises  must  be  uniform  through- 
out the  United  States.' 

2.  A  capitation  or  other  direct  tax  must  be  laid  in  propor- 
tion to  the  federal  census  or  enumeration,  according  to  which  , 
the  representation  of  the  states  in  the  popular  branch  of  con- 
gress is  determined. - 

3.  JSTo  tax  or  duty  can  be  laid  on  articles  exported  from  any 
state.' 

To  these  express  restrictions  is  to  be  added  the  following, 
which  is  always  implied : 

4.  'No  tax  can  be  laid  on  a  state,  or  its  agencies  of  govern- 
ment, nor  any  which  can  tend  to  impair  the  sovereign  powers 
of  the  states,  or  impede  the  exercise  of  their  essential  func- 
tions.* 

Some  taxes  levied  by  the  federal  government  are  directly 
calculated  and  intended  to  benefit  private  individuals.  For  an 
illustration,  it  gives  bounty  land  or  pensions  to  those  who  have 

1  Const,  of  U.  S.,  art.  I,  §  8,  par.  1;  Veazie  Bank  v.  Fenno,  8  WaU.,  533, 
541,  per  Chase,  Ch.  J. 

2  Const,  of  U.  S.,  art.  I,  §  9,  par.  4;  Veazie  Bank  v.  Fenno,  8  Wall.,  533, 
541,  per  Chase,  Ch.  J. 

3  Const,  of  U.  S.,  art.  I,  §  9,  par.  5.  A  tonnage  duty  laid  on  foreign  ves- 
sels is  not  a  tax  on  exports,  and  congress  may  lay  such  a  duty  on  foreign 
vessels.    Aguirre  v.  Maxwell,  3  Blatch.,  140. 

*  Ante,  pp.  83-90,  and  oases  cited. 
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performed  military  or  naval  services  for  the  country,  notwith- 
standing it  has  made  no  promise,  and  is  consequently  under 
neither  a  legal  nor  a  moral  obhgation  to  do  so.  But  the  pri- 
mary object  in  aU  such  bounties  is  not  the  private  but  the  pub- 
lic interest.  To  show  gratitude  for  meritorious  pubhc  services 
in  the  army  and  navy  by  hberal  provision  for  those  who  have 
performed  them  is  not  only  proper  in  itself,  but  it  may  rea- 
sonably be  expected  to  have  a  powerful  influence  in  inciting 
others  to  self-denying,  faithful  and  courageous  services  in  the 
future,  when  the  government,  which  is  so  ready  to  be  gener- 
ous as  well  as  just,  shall  have  need  of  their  assistance.  The 
same  may  be  said  of  a  like  recognition  of  valuable  pubhc 
services  rendered  by  other  persons :  the  question  in  every  case 
is  not  one  of  power,  but  of  prudence  and  pubhc  pohcy.^ 

Imposts  laid  on  any  other  consideration  than  the  production 
of  revenue  have  been  often  objected  to  as  being  only  colorable 
taxation,  and  therefore  not  warranted  by  the  taxing  power. 
But  where  the  impost  produces  revenue,  it  is  a  tax,  and  it  can- 
not be  invalid  merely  because,  if  laid  in  some  other  way  or  at 
some  other  rate,  the  revenue  would  have  been  greater.^    o^or 

1  Taxation  for  the  benefit  of  firemen  who  have  performed  duty  until  they 
have  earned  exemption  is  lawful,  though  by  the  constitution  the  state  is 
prohibited  from  giving  the  money  of  the  state  "  to  or  in  aid  of  any  associa- 
tion, corrjoration  or  private  undertaking,"  it  being  paid  in  discharge  of  a 
moral  obligation  resting  upon  the  state.  Trustees  of  Firemen's  Fund  v. 
Eoome,  9-3  N.  Y.,  .313. 

2 "  Xo  doubt  all  taxation  should  be  general  and  as  far  as  practicable,  equal. 
Legislation  either  to  benefit  or  burden  particular  classes,  under  the  idea  that 
it  is  for  the  good  of  the  state  at  large,  infringes  upon  the  natural  and  guaran- 
tied right  of  acquiring,  jiossessing  and  protecting  property,  subject  to  fair 
and  equal  contributions  to  the  just  and  necessary  expenses  of  government  in 
the  exercise  of  its  proper  and  legitimate  functions.  A  government  which 
assumes  the  office  of  controlling  and  du-ecting  the  lawful  industry  of  the  cit- 
izens into  the  channels  which  it  may  choose  to  deem  best  assumes  what  does 
not  legitimately  belong  to  it.  Some  states  in  modem  times,  in  undertaking 
to  find  work  for  the  people,  have  discovered  that  it  was  a  sure  way  to  make 
work  for  themselves.  But  we  cannot  sit  in  judgment  upon  the  wisdom  or 
expediency  of  laws.  An  act  of  the  legislature  must  clearly  transcend  the 
limits  of  the  power  confided  to  that  department  of  government,  or,  more 
properly  speaking,  it  must  violate  some  prohibition,  either  express  or  neces- 
sarily implied,  either  of  the  federal  or  state  constitution,  before  it  can  be  pro- 
nounced by  the  judicial  department  to  be  unconstitutional  and  void." 
Sharswood,  J.,  in  Durach's  Appeal,  63  Pa.  St.,  491,495.  As  to  the  general 
right  of  congress  to  tax,  see  United  States  v.  McKinley,  4  Brewst.,  246. 
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can  the  motives  which  have  influenced  the  selection  of  objects 
for  taxation,  or  determined  the  rate,  be  inquired  into  for  the 
purpose  of  invahdating  it :  proper  motives  in  the  legislature 
are  always  conclusively  presumed.'  If,  therefore,  it  should  be 
conceded  that  a  tariff  of  duties  discriminating  between  arti- 
cles of  merchandise  in  order  to  protect  or  encourage  particular 
branches  of  home  industry,  was  unwise,  impohtic,  or  contrary 
to  the  spirit  of  the  federal  constitution,  it  could  not  for  that 
reason  be  treated  as  invahd.  Of  public  policy  in  matters  of 
federal  taxation  the  congress  must  judge,  and  the  spirit  of  the 
constitution  is  supposed  to  address  itself  to  the  legislature 
rather  than  to  the  courts.  Every  tax  must  discriminate ;  and 
only  the  authority  that  imposes  it  can  determine  how  and  in 
what  directions.  The  motives  that  influence  the  members  of  a 
legislative  body  raise  questions  between  them  and  their  con- 
stituents alone.^  Indeed,  it  is  only  when  a  burden  is  imposed 
Avhich  it  is  unpossible  to  bear ;  one  which  is  laid  not  for  the 
purpose  of  producing  revenue,  but  in  order  to  accomplish  some 
ulterior  object  which  the  general  government  lacks  the  power 
otherwise  to  accomplish,  that  a  case  is  presented  which  really 
can  be  said  to  be  fairly  debatable  on  the  score  of  power.  Such 
a  burden,  it  may  be  said  with  much  force,  comes  under  no 
definition  of  the  word  "  tax  "  which  is  recognized  in  public 
law.  It  demands  no  contributions  for  the  service  of  the  state ; 
it  adds  and  is  expected  to  add  nothing  to  the  public  revenue. 
It  annihilates  that  upon  which  it  is  levied,  and  it  differs  from 
confiscation  only  in  this,  that  confiscation  seizes  something  of 
value,  and  appropriates  it  to  the  needs  of  the  government,  thus 
making  it  useful,  while  this  seizes  it  for  the  purpose  of  destruc- 
tion only.  But  even  in  such  cases,  it  is  held  that  the  presump- 
tion that  correct  motives  have  controlled  the  legislative  action 
must  preclude  the  judiciary  from  looking  for  a  purpose  in  leg- 


1  Gtoddin  v.  Crump,  8  Leigh,  120,  154 ;  People  v.  Draper,  15  N.  Y.,  533, 
545,  555;  Sunbury  &  Erie  E.  R.  Co.  v.  Cooper,  33  Pa.  St.,  278;  Wright  v. 
Defrees,  8  Ind.,  398,  303;  Baltimore  v.  State,  15  Md.,  376;  Newman,  Ex 
parte,  9  Cal. ,  502 :  Lyon  •;;.  Moms,  15  Ga. ,  480 ;  McCardle,  Ex  parte,  7  Wall., 
506,  514 ;  Johnson  v.  Higgins,  3  Met.  (Ky.),  566 ;  Flint,  etc..  Plank  Road  Co.  v. 
Woodhull,  25  Mich.,  99, 103 ;  State  v.  Hays,  49  Mo.,  604,  607 ;  State  v.  Pagan, 
33  La.  An.,  545. 

2 See  Story  on  Const.,  §  1677;  Veazie  Bank  v.  Fenno,  8  Wall.,  533,  548. 
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islation  beyond  what  the  language  imports.'    A  like  presump- 
tion supports  the  action  of  municipal  legislative  bodies.^ 

It  is  sometimes  a  requirement  of  law  that  taxes  should  be 
raised  for  purposes  specified  in  advance,  to  which  alone  the 
moneys  can  then  be  devoted ;  but  in  the  absence  of  any  con- 
stitutional or  legislative  requirement  on  the  subject,  the  local 
authorities  are  not  thus  restricted.' 

Public  purposes  in  general.  For  the  most  part  the  term 
pubUc  purposes  is  employed  in  the  same  sense  in  the  law  of 
taxation  and  in  the  law  of  eminent  domain.  But  both  in  the 
legislation  of  the  country  and  in  the  judicial  decisions  some  dif- 
ferences have  been  recognized,  and,  as  we  think,  with  good 
reason.  An  appropriation  under  the  right  of  eminent  domain 
is  only  a  forced  sale  which  one  is  compelled  to  make  for  the 
public  good.  As  the  consideration  paid  on  such  sale  is 
pecuniary,  and  is  supposed  to  be  equal  to  the  full  value  of  what 
is  taken,  no  injustice  results  to  him  whose  property  is  appro- 
priated. On  the  other  hand,  no  pecuniary  consideration  is 
paid  when  money  is  demanded  under  the  power  of  taxation; 
and  if  the  money  is  taken  in  order  to  be  appropriated  to  pjri- 
vate  purposes,  the  beneiits  which  the  tax  payer  might  be  pre- 
sumed to  receive  from  its  being  used  for  the  needs  of  the 
government,  to  enable  it  to  protect  and  defend  him  and  give 
him  the  benefits  of  organized  society  in  common  with  its  other 
citizens,  are  not  realized.  In  such  a  case  the  supposed  consid- 
eration to  tlie  individual  for  taking  his  property  whoUy  faUs. 
A  more  liberal  construction  of  public  purposes  is  consequently 
admissible  in  the  law  of  eminent  domain,  where  an  error  in 
the  direction  of  too  great  liberality  could  not  be  seriously  det 
rimental,  than  in  the  law  of  taxation,  where  a  like  error  would 
result  in  injustice  w^hich  might  be  seriously  harmful. 

There  are  provisions  in  a  number  of  the  state  constitutions 
under  which  one  needing  a  private  way  across  the  land  of 
another  may  have  the  way  established  against  the  will  of  the 

1  VeMie  Bani  v.  Fenno,  8  Wall.,  533,  548;  Doyle  v.  Conn.  Ins.  Co.,  94  IT. 
S.,  535 :  Luehrman  v.  Taxing  District,  2  Lea,  425 ;  Sunbury  &  Erie  R.  R.  Co. 
V.  Cooper,  33  Pa.  St.,  278;  People  v.  Draper,  15  N.  Y.,  533;  Baltimore  v. 
State,  15  Md.,  376. 

2Freeport  v.  Marks,  59  Pa.  St.,  259;  BueU  v.  Ball,  20  la.,  283. 

3  Long  V.  Com'rs  of  Richmond,  76  N.  C,  373. 
8 
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owner,  by  making'  out  his  necessity  to  the  satisfaction  of  a 
proper  public  officer,  or  of  a  jury,  and  by  paying  such  damages 
as  shall  be  assessed  against  him.  This  is  an  extension  of  the 
law  of  eminent  domain,^  but  it  has  its  foundation  in  public 
policy,  and  the  appropriation  is  supposed  to  accomplish  a  pub- 
lic purpose  in  bringing  into  use  a  parcel  of  real  property  which 
otharwise  would  be  or  might  be  practically  inaccessible.  A 
proposition  to  make  such  a  private  way  at  the  public  expense 
by  means  of  an  exercise  of  the  power  of  taxation  would,  by 
general  consent,  be  pronounced  wholly  inadmissible,  as  being 
a  proposition  to  appropriate  the  public  revenues  to  a  private 
purpose.  The  difference  in  the  two  cases  is  felt  and  appre- 
ciated the  moment  they  are  stated,  and  the  wisdom  of  recog- 
nizing it  in  legislation  has  also  been  very  generally  felt.  So 
there  are  some  cases  in  which,  without  the  aid  of  constitutional 
provisions,  it  has  been  held  that  individual  property  may  be 
appropriated  under  the  law  of  eminent  domain,  in  order  to 
enable  private  parties  to  establish  and  carry  on  their  business 
enterprises,  notwithstanding  it  would  be  incompetent  to  aid 
the  same  enterprises  by  payments  from  the  public  treasury. 
An  illustration  is  the  case  of  lands  appropriated  for  the  purpose 
of  creating  a  reservoir  for  water,  by  means  of  which  a  water 
power  may  be  made  available  in  private  hands  for  manufact- 
uring purposes.  The  right  to  make  the  appropriation  has 
been  sustained,  on  the  ground  that,  within  the  meaning  of  the 
law  of  eminent  domain,  land  is  taken  for  the  public  use  when- 
ever its  taking  is  for  the  general  public  advantage,  and  that 
the  establishment  of  power  for  manufacturing  purposes  is  an 
object  of  such  great  public  interest  —  especially  where  manu- 
facturing is  one  of  the  great  industrial  pursuits  of  the  common- 
wealth —  as  fully  to  justify  the  declaring  it  a  public  use  and  to 
authorize  for  the  purpose  the  appropriation  of  private  property 
by  individuals  or  corporations.^ 

iln  a  few  cases  it  has  been  held  that  private  roads  might  be  laid  out  by 
compulsory  proceedings  without  any  such  constitutional  permission.  Har- 
vey v.  Thomas,  10  Watts,  63;  Case  of  Pocopson  Road,  16  Pa.  St.,  15;  Sher- 
man V.  Buick,  33  Cal.,  241. 

2Hazen  v.  Essex  Company,  13  Cush.,  475,  477,  per  Shaw,  Ch.  J, ;  Great 
FaUs  Manuf.  Co.  v.  Fernald,  47  N.  H.,  444, 458,  per  Perley,  Ch.  J.  The  follow- 
ing cases  are  to  the  same  effect:  Fiske  v.  Framingham  Manuf.  Co.,  13  Pick., 
67;  Boston  &  Roxbury  Mill  Corporation  v.  Newman,  12  Pick.,  467;  Harding 
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On  the  other  hand,  the  right  to  exercise  the  power  of  taxa- 
tion in  aid  of  the  manufacturing  enterprises  of  private  persons 
or  corporations  has  seldom  been  asserted,  and  whenever  as- 
serted has  been  most  emphatically  denied.  It  has  been  well 
and  forcibly  said  that:  "  Individuals  and  corporations  embark 
in  manufactures  for  the  purpose  of  personal  and  corporate  gain. 
Their  purposes  and  objects  are  precisely  the  same  as  those  of 
the  farmer,  the  mechanic  or  the  day  laborer.  They  engage  in 
the  selected  branch  of  manufactures  for  the  purpose  and  with 
the  hope  and  expectation  not  of  loss  but  of  profit.  .  .  The 
general  benefit  to  the  community  resulting  from  every  descrip- 
tion of  well  directed  labor  is  of  the  same  character,  whatever 
may  be  the  branch  of  industry  upon  which  it  may  be  expended. 
All  useful  laborers,  no  matter  what  the  field  of  labor,  serve  the 
state  by  increasing  the  aggregate  of  its  products  —  its  wealth- 
There  is  nothing  of  a  public  nature  any  more  entitling  the 
manufacturer  to  public  gifts,  than  the  sailor,  the  mechanic,  the 
lumberman  or  the  farmer.  Our  government  is  based  upon 
equality  of  rights.  All  honest  employments  are  honorable. 
The  state  cannot  rightfully  discriminate  among  occupations, 
for  a  discrimination  in  favor  of  one  branch  of  industry  is  a  dis- 
crimination adverse  to  all  other  branches.  The  state  is  equally 
to  protect  all,  giving  no  undue  advantage  or  special  or  exclu- 
sive preference  to  any." ' 

V.  Goodlett,  3  Yei-g.,  41.  The  courts  of  Wisconsin  have  sustained  such  laws. 
Newcomb  v.  Smith,  1  Chand.,  71;  Thein  v.  Vcegtlander,  3  Wis.,  461,  465; 
Pratt  V.  Brown,  3  Wis.,  603.  But  with  some  hesitation  of  late.  See  Fisher  v. 
Horicon  Co.,  10  Wis.,  351;  Curtis  v.  Whipple,  34  Wis.,  350;  note  of  Judge 
Redfield  to  AUen  v.  Inhabitants  of  Jay,  12  Am.  Law  Reg.,  493;  S.  C,  60 
Me.,  134;  also  11  Am.  Rep.,  185.  They  have  also  been  sustained  in  other 
states:  Olmstead  v.  Camp,  33  Conn.,  533;  Jordan  v.  Woodward,  40  Me.,  317; 
Miller  v.  Troost,  14  Minn.,  365;  Venard  v.  Cross,  8  Kan.,  848;  Harding  v. 
Funk,  8  Kan.,  315;  Burgess  v.  Clark,  13  Ired.,  109;  M'Afee's  Heirs  v.  Ken- 
nedy, 1  Lit.,  93;  Smith  v.  ConneUj,  1  T.  B.  Monr.,  58;  Shackelford  v.  Coffey, 
4  J.  J.  Marsh.,  40;  Crenshaw  v.  Slate  River  Co.,  6  Rand.,  345;  Ash  v.  Cum- 
mings,  50  N.  H.,  591;  Hankins  v.  Lawrence,  8  Blackf.,  366;  Gammel  t;. 
Potter,  6  la.,  548.  And  in  the  federal  supreme  court.  Head  v.  Amoskeag 
Manuf.  Co.,  113  IT.  S.,  9,  where  all  the  cases  are  eollected. 

Compare  Tyler  v.  Beacher,  44  Vt.,  648;  S.  C,  8  Am.  Rep.,  398;  Ryerson 
V.  Brown,  35  Mich.,  333;  S.  C,  24  Am.  Rep.,  564;  Loughbridge  v.  Harris, 
43  Ga.,  500. 

1  Opinions  of  Justices,  58  Me.,  590,  593.  This  subject  is  considered  a  little 
further  on. 
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Of  like  import  is  the  opinion  of  an  eminent  federal  judge,  in 
a  case  in  which  a  town,  under  an  authority  which  the  legis- 
lature had  attempted  to  confer,  had  voted  its  bonds  in  aid  of 
a  private  manufacture.^  The  same  doctrine  was  afterwards 
affirmed  in  the  federal  supreme  court.  After  consideration  of 
the  general  nature  of  the  power  to  tax,  the  court  declare  it  to 
be  "  beyond  c&yH  that  there  can  be  no  lawful  tax  which  is  not 
laid  for  & puhllc purpose.  It  may  not  be  easy  to  draw  the  line 
in  all  cases  so  as  to  decide  what  is  a  public  purpose  in  this 
sense,  and  what  is  not.  It  is  undoubtedly  the  duty  of  the 
legislature  which  imposes  or  authorizes  municipalities  to  im- 
pose a  tax,  to  see  that  it  is  not  to  be  used  for  purposes  of  a 
private  interest  instead  of  a  public  use ;  and  the  courts  can 
only  be  justified  in  interposing  when  a  violation  of  this  prin- 
ciple is  clear  and  the  reason  for  interference  cogent.  And  in 
deciding  whether,  in  a  given  case,  the  object  for  which  the 
taxes  are  assessed  falls  upon  the  one  side  or  the  other  of  this 
line,  they  must  be  governed  mainly  by  the  course  and  usage  of 
the  government,  the  objects  for  which  taxes  have  been  cus- 
tomarily and  by  long  course  of  legislation  levied,  what  objects 
or  purposes  have  been  considered  necessary  to  the  support  and 
for  the  proper  use  of  the  government,  whether  state  or  munici- 
pal. Whatever  lawfully  pertains  to  this,  and  is  sanctioned  by 
time  and  the  acquiescence  of  the  people,  may  well  be  held  to 
belong  to  the  public  use,  and  proper  for  the  maintenance  of 
good  government ;  though  this  may  not  be  the  only  criterion 
of  rightful  taxation. 

"  But  in  the  case  before  us,  in  which  the  towns  are  author- 
ized to  contribute  aid,  by  way  of  taxation,  to  any  class  of 
manufactures,  there  is  no  difficulty  in  holding  that  this  is  not 

1  Commercial  National  Bank«.  Tola,  2  DUl.,  353.  See  National  Bank  of 
Cleveland  ».  lola,  9  Kan.,  689;  Opinions  of  Justices,  58  Me.,  590,  596;  Par- 
kersburgu  Brown,  106  U.  S.,  487;  English  v.  People,  96  El.,  566;  Weismer 
V.  Douglas,  64  N,  Y.,  91;  S.  G.,  21  Am.  Rep.,  586. 

A  neck  of  land  between  two  rivers  could  most  easily  be  protected  from 
cattle  bj^  a  fence  from  river«to  river.  A  company  was  incorporated  to  build 
and  maintain  such  a  fence  and  impose  fines  and  penalties  and  levy  a  specific 
tax  to  insure  sviccess.  Held,  that  a  land  owner  who  refused  to  pay  an  as- 
sessment could  not  be  compelled  to  do  so ;  the  undertaking  not  being  one 
fcT  which  taxes  could  be  authorized,  Scufiletown  Fence  Ga  v.  McAllister 
12  Bush,  313. 
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sucli  a  public  purpose  as  we  have  been  considering.  If  it  be 
said  that  a  benefit  regults  to  the  local  public  of  a  town  by  es- 
tablishing manufactures,  the  same  may  be  said  of  any  other 
business  or  pursuit  which  employs  capital  or  labor.  The  mer- 
chant, the  mechanic,  the  innkeeper,  the  banker,  the  builder,  the 
steamboat  owner  are  equally  promoters  of  the  public  good, 
and  equally  deserving  the  aid  of  the  citizens  by  forced  contri- 
butions. No  line  can  be  drawn  in  favor  of  the  manufacturer 
which  would  not  open  the  coffers  of  the  public  treasury  to  the 
importunities  of  two-thirds  the  business  men  of  the  city  or 
town."  1 

Further  authorities  in  support  of  the  position  that  there  is  a 
distinction  in  the  meaning  of  public  use,  as  employed  in  the 
law  of  eminent  domain  and  of  taxation,  would  seem  unneces- 
sary. Custgm  must  have  great  influence  in  determining  the 
proper  limit  of  either  power;  but  it  is  manifest  that  the  ad- 
judications recognize  certain  incidental  benefits  to  the  pubhc 
as  constituting  such  a  public  interest  as  will  justify  an  exercise 
of  the  eminent  domain  which,  in  the  case  of  the  power  of  tax- 
ation, are  not  admitted  as  constituting  any  basis  Avhatever  for 
its  employment.  Few  cases  have  undertaken  to  point  out  the 
distinction,^  but  the  courts  have  acted  upon  it  in  many  cases. 

An  enumeration  of  the  purposes  which  are  recognized  as 
justifying  taxation  is  not  needful,  and  is  scarcely  practicable. 
The  most  of  them  pass  unchallenged.  To  preserve  the  public 
order ;  to  provide  for  the  enforcement  of  civil  rights  and  the 
punishment  of  crime ;  to  make  compensation  to  public  officers 

^  Pel  Miller,  J.,  in  Loan  Association  v.  Topeka,  20  Wall.,  655,  664.  See 
also,  Allen  v.  Jay,  60  Me.,  124;  S.  C,  11  Am.  Eep.,  185.  Taxation  in  aid  of 
private  enterprises  is  properly  characterized  by  Dickenson,  J. ,  in  Oi^inions 
of  Justices,  58  Me.,  590-603,  as  taxation  "  to  load  the  tables  of  the  few  with 
bounty  that  the  many  may  partake  of  the  crumbs  that  fall  therefrom.'' 

It  is  not  competent  for  a  city  to  levy  taxes  to  loan  to  persons  who  have 
suffered  from  a  fire  (Lowell  v.  Boston,  111  Mass.,  454;  S.  C,  15  Am.  Rep., 
39) ;  or  for  a  town  to  supply  farmers,  whose  crops  have  been  destroyed,  with 
provisions  and  seed  grain  (State  v.  Osawkee,  14  Kan.,  418);  or  to  pay  a  sub- 
scription to  a  private  corporation,  not  for  a  public  purpose  (Weismer  v. 
Douglas,  64  N.  Y.,  91;  S.  C,  21  Am.  Eep.,  586);  or  to  erect  a  dam  with  the 
privilege  afterwards  at  discretion  to  devote  it  to  either  a  public  or  a  private 
purpose.    Attorney-General  v.  Eau  Claire,  37  Wis.,  400. 

2  See,  however,  Whiting  v.  Sheboygan,  etc.,  R.  Co,,  25  Wis.,  167,  190; 
People  V.  Township  Board,  20  MiQh,,  452,  477, 
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and  to  others  who  perform  services  for  the  public ;  to  protect 
public  property;  to  erect  and  keep  in  repair  the  necessary 
public  buildings ;  to  pay  the  expenses  of  legislation  and  of  ad- 
ministering the  laws, —  aU  these  are  purposes  which,  in  a  con- 
sideration of  the  law  of  taxation,  call  for  no  comment,  as  each 
and  all  are  absolutely  indispensable  in  orderly  government. 
All  these  may  therefore  be  passed  by  while  attention  is  di- 
rected to  cases  not  so  clear,  the  determination  of  which  will 
sufficiently  indicate  the  bounds  which  usage  in  representative 
government  has  prescribed  as  the  proper  limit  to  a  lawful  ex- 
penditure of  the  public  moneys. 

Religious  liistriictioii.  This  to  individuals  is  an  object  of 
the  very  highest  moment,  and  formerly  it  was  thought  to  be 
the  duty  of  government  to  provide  for  it.  The  more  enlight- 
ened opinion  of  the  present  day  denies  the  duty,  and  affirms 
that  any  step  in  that  direction  is  in  greater  or  less  degree  a 
species  of  persecution  of  those  whose  views  are  not  favored, 
and  therefore  incompetent  in  any  country  whose  political  in- 
stitutions are  based  upon  the  principles  of  equality  before  the 
law.i  Keligious  instruction  is,  therefore,  by  common  consent 
referred  exclusively  to  the  voluntary  action  of  the  people.  It 
is  expressly  forbidden  by  many  of  the  state  constitutions  that 
public  moneys  shall  be  appropriated  to  religious  worship.  It 
is  true  that  in  selecting  the  objects  of  taxation,  buildings  and 

1  Cooley,  Const.  Lim. ,  oh.  13,  and  cases  referred  to  in  tlie  notes.  Dr.  Way- 
land  justly  observes  that  "The  only  ground  on  which  taxes  for  the  support 
of  rehgion  can  be  defended  is  that  its  existence  is  necessary  for  the  support 
of  civil  government,  and  that  it  can  be  sustained  in  no  other  manner  than 
by  compulsion.  The  first  assertion  vre  grant  to  be  true;  the  second  we 
utterly  deny.  Hence  we  do  not  believe  that  any  taxation  for  this  purpose 
is  necessary.  AU  that  reUgious  societies  have  a  right  to  ask  of  the  civU  gov- 
ernment is,  the  same  privileges  for  transacting  their  own  aflau's  which  soci- 
eties of  every  other  sort  possess.  This  they  have  a  right  to  demand,  not 
because  they  are  religious  societies,  but  because  the  exercise  of  religion  is 
an  innocent  mode  of  pursuing  happiness.  If  these  be  not  granted,  religious 
men  are  oppressed,  and  the  country  where  such  oppression  prevails,  let  it 
call  itself  what  it  may,  is  not  free."    Wayland,  Pol.  Econ.,  b.  4,  ch.  3,  §  3. 

It  has  been  held  not  incompetent  to  permit  a  pubUc  school-house  to  be 
made  use  of  for  reUgious  purposes  when  it  is  not  wanted  for  school. 
Nichols  V.  School  Directors,  93  lU.,  61;  S.  C,  34  Am.  Kep.,  160;  Davis  v. 
Boget,  50  la.,  11.  Compare  Dorton  v.  Heam,  67  Mo.,  301;  People  v.  Mc- 
Adams,  83  lU.,  356. 
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other  property  made  use  of  for  that  purpose  are  generally  ex- 
empted from  the  lists.  This  is  done  without  discrimination 
between  sects,  and  is  generally  defended  upon  the  ground  that 
public  worship  is  a  public  benefit  which  may  properly  be  en- 
couraged in  this  indirect  way.  The  discrimination  is  opposed 
by  some  persons,  but  whether  or  not  it  is  proper  or  politic,  it 
cannot  be  declared  unwarranted  by  the  general  principles  of 
government.  As  already  observed,  the  question  what  taxes 
shall  be  levied,  and  upon  what  classes  of  persons  or  property,  is 
always  one  of  public  policy  which  the  legislature  must  solve. 
But  another  view  is  not  entirely  without  plausibility.  Who- 
ever contributes  to  the  support  of  churches  also  contributes  to 
pay  the  taxes,  if  any,  which  are  imposed  upon  them.  But  as 
most  persons  who  pay  taxes  at  all  do,  in  some  form,  and  with 
some  regard  to  their  ability,  contribute  to  the  support  of 
churches,  it  is  of  little  importance  to  the  general  public 
whether  taxes  are  levied  on  church  property  or  not,  as  what- 
ever is  collected  from  such  property,  while  it  goes  to  diminish 
what  will  be  collected  from  individual  property,  will  at  the 
same  time  increase  to  the  same  extent  what  the  individuals  pay 
for  the  support  of  religious  instruction,  so  that  the  burden  in  the 
one  case  AviR  be  substantially  the  same  as  in  the  other.  We  do 
not  say  that  this  view  is  strictly  correct,  but  it  is  perhaps  safe  to 
say  that  the  inequality  occasioned  by  the  exemption  of  church 
property  from  taxation  is  not  so  great  as  without  reflection 
one  would  be  likely  to  suppose. 

Secular  instruction.^  It  may  be  safely  declared  that  to 
bring  a  sound  education  within  reach  of  all  the  inhabitants 
has  been  a  prime  object  of  American  government  from  the 

1  For  the  most  part  public  education  in  the  United  States  is  in  charge  of 
corporations  created  for  the  purpose,  the  most  of  which  are  invested  with 
power  of  taxation.  But  this  power  is  h'mited  strictly  to  the  educational 
purpose.  People  v.  Trustees  of  Schools,  78  111.,  136,  and  cases  referred  to. 
Also  Weightman  v.  Clark,  103  XJ.  S.,  256. 

The  fact  that  a  state  constitution  expressly  mentions  only  a  state  univer- 
sity and  common  schools  as  educational  institutions  to  be  provided  for  does 
not  preclude  the  establishment  and  support  of  state  normal  schools.  Briggs 
V.  Johnson  County,  4  DiU.,  148. 

Taxation  in  support  of  a  high  school,  when  duly  authorized,  will  not  be 
held  incompetent  by  reason  of  the  course  of  study  prescribed  being  differ- 
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very  first.  It  was  declared  by  colonial  legislation,  and  has  been 
reiterated  in  constitutional  provisions  to  the  present  day.  It 
has  been  regarded  as  an  imperative  duty  of  the  government ; 
and  when  question  has  been  made  concerning  it,  the  question 
has  related  not  to  the  existence  of  the  duty,  but  to  its  extent. 
But  the  question  of  extent  is  one  of  pubho  policy,  and 
addresses  itself  to  the  legislature  and  the  people,  not  to  the 
courts.!  And  the  tendency  on  the  part  of  the  people  has  been 
steadily  in  the  direction  of  taking  upon  themselves  larger 
burdens  in  order  to  provide  more  spacious,  elegant  and  con- 


ent  from  that  contemplated  by  law.  Richards  v.  Raymond,  93  HI.,  613;  S. 
C,  34  Am.  Rep.,  151.     See  Stuart  v.  Kalamazoo,  SOJIioh.,  69. 

In  Florida  it  has  been  decided  that  a  statutory  provision  that  commis- 
sioners may  levy  a  tax  for  school  purposes  is  mandatory.  Jones  v.  Board  of 
Pubhc  Instruction,  17  Fla.,  411. 

'  Commonwealth  v.  Hartman,  17  Pa.  St.,  118;  Powell  v.  Board  of  Educa- 
tion, 97  HI.,  375;  Bellmeyer  v.  School  District,  44  la.,  564.  See  the  very  in- 
teresting case  of  Gushing  i\  Inhabitants  of  Newburyport,  10  Met.,  508. 
Also  BuU  V.  Read,  13  Grat.,  78;  Stuai-t  v.  Kalamazoo,  30  Mich.,  69.  That  a 
tax  for  the  support  of  free  schools  is  within  a  general  grant  of  the  power 
to  tax  for  "municipal  purposes,"  see  Horton  v.  School  Commissioners,  43 
Ala.,  598:  Opinions  of  Justices,  67  Me.,  583.  Dr.  Wayland,  in  speaking  of 
the  hberality  of  construction  in  determining  the  pm-j)Oses  of  taxation,  says : 
"It  must  not,  of  course,  always  be  expected  that  the  product  ci-eated  by 
consumption  (in  pubUc  expenditure)  will  be  a  visible,  tangible,  material  sub- 
stance. Thus  we  see  no  physical,  tangible  product  as  the  result  of  taxes  for 
the  support  of  civil  government.  But  we  receive  the  benefit  in  security  of 
person,  property  and  reputation;  or  in  that  condition  of  society  which, 
though  it  be  incapable  of  being  weighed  and  measured,  is  absolutely  essen- 
tial both  in  individual  happiness  and  individual  accumulation.  The  same 
may  be  said  in  substance  concerning  the  taxes  paid  for  general  education. 
Here,  whether  the  tax  payer  receives  his  remuneration  in  instruction  given 
to  his  o^vn  children  or  not,  he  yet  receives  it  in  the  improvement  of  the 
intellectual  and  social  character  of  his  neighbors,  by  which  his  property  is 
rendered  more  secure,  the  labor  for  wliich  he  pays  is  better  performed,  and 
the  demand  for  whatever  he  produces  is  more  universal  and  more  constant. 
The  same  may  be  said  of  the  pubUc  expenditure  by  which  the  moral  and 
social  chai-acter  of  a  community  is  elevated,  the  taste  of  a  nation  refined, 
and  an  impulse  given  to  efforts  for  the  benefit  of  man.  With  this  view,  no 
one  could  oppose  the  expense  incurred  in  bestowing  upon  pubhc  edifices 
elegance,  or  even,  in  some  cases,  magnificence  of  structure,  in  the  pubhc 
celebration  of  remarkable  ei-as,  and  in  the  rewards  bestowed  upon  those 
who  have  by  their  discoveries  enlarged  the  boundaries  of  human  knowledge, 
or  by  their  inventions  signally  improved  the  useful  arts."  Pol.  Econ.,  pt.  4, 
ch.  3,  §  1. 
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yenient  touses  of  instruction,  and  to  place  withia  the  reach  of 
all  a  more  generous  and  useful  education.  And  this  is  usually 
done  by  the  direct  action  of  the  pubLLo;  the  state  or  its  munic- 
ipalities constructing  and  owning  the  edifices,  and  supporting 
the  schools,  academies,  colleges  and  universities.^ 

But  to  justify  taxation  for  the  purposes  of  education,  the 
rules  under  which  the  people  shall  be  admitted  to  the  privileges 
given  must  not  be  invidious  and  partial,  but  must  place  all  par- 
ties on  a  plane  of  practical  equality.  The  rule  is  substantially 
the  same  here  that  applies  in  the  apportionment  of  taxes: 
equality  must  be  the  aim  of  the  law,  and  it  must  be  assumed 
the  state  has  no  special  favors  to  bestow  upon  privileged  classes. 
But  if  the  rules  are  impartial  it  is  not  a  legal  objection  to  them 
that  they  fail  to  provide  for  every  one.  Elementary  instruc- 
tion, for  example,  is  commonly  oifered  by  the  state  to  cMldren 
between  certain  ages  only ;  and  if  the  offer  is  impartial  to  these, 
no  just  exception  can  be  taken  to  it.  ISTeither  can  one  com- 
plain that  he  is  required  to  attend  the  schools  ia  his  own  neigh- 
borhood. But  it  would  not  be  competent  to  single  out  some 
one  class  of  the  community  and  exclude  them  from  the  benefits 
of  the  public  schools  on  arbitrary  grounds.  This  has  been  fre- 
quently held  in  the  case  of  the  freedmen  and  other  colored 
citizens.^ 

1  When  public  funds  are  provided  for  education  under  definite  regulations 
or  restrictions,  these  must  be  observed.  People  v.  Board  of  Education,  13 
Barb.,  400;  People  v.  Allen,  42  N.  Y.,  404;  Halbert  v.  Sparks,  9  Bush,  259; 
Collins  V.  Henderson,  11  Bush,  74;  State  v.  Graham,  25  La.  An.,  440;  State 
V.  Board  of  Liquidation,  29  La.  An.,  77;  Sun  Mut.  Ins.  Co.  v.  Board  of 
Liquidation,  31  La.  An.,  175;  Littlewort  v.  Davis,  50  Miss.,  403;  Weir  v. 
Day,  35  Ohio  St.,  143;  Otken  v.  LamMn,  56  Miss.,  758.  As  to  power  of  the 
state  to  control  school  expenditures,  see  Curryer  v.  Merrill,  25  Minn.,  1 ;  Ban- 
croft V.  Thayer,  5  Sawy.,  502;  People  v.  Board  of  Education,  55  Csd.,  331; 
Kinney  v.  Ztmpleman,  36  Tex.,  554. 

2  Whether  it  is  the  constitutional  right  of  colored  children  to  attend  the 
same  schools  with  others  when  the  law  makes  equal  provision  for  them  else- 
where is  a  question  discussed  in  the  following  cases.  State  v.  DufEy,  7 
Nev.,  342;  S.  C,  8  Am.  Eep.,  713;  Cory?;.  Carter,  48  Ind.,  327;  Ward  v. 
Flood,  48  Cal.,  36;  States.  McCann,  21  Ohio  St.,  198;  Bertonneau -y.  School 
Directors,  3  Woods,  177.  In  several  of  the  states  it  is  expressly  prohibited 
by  law  that  any  distinction  shall  be  made.  Where  the  l:.w  contemplates 
separate  schools,  colored  children  may  nevertheless  attend  the  regular 
schools  if  no  others  are  provided  for  them.  State  v.  Duffy,  7  Nev.,  342;  S. 
C,  8  Am.  Kep.,  713.    In  Kentucky  the  law  provides  for  devoting  school 
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In  some  states  a  practice  has  prevailed,  while  making  liberal 
provision  for  instruction  in  pubhc  schools,  to  also  give  assist- 
ance to  institutions  owned  and  controlled  by  private  corpora- 
tions or  by  religious  bodies  or  denominations.  The  legal  right 
to  do  this  has  received  but  little  attention.  In  one  case  in 
Massachusetts,  under  a  constitutional  provision  which  required 
moneys  raised  for  public  schools  to  be  applied  to  those  only 
which  were  under  the  order  and  superintendence  of  the  public 
authorities,  it  Avas  denied  that  the  legislature  could  lawfully 
authorize  a  town  to  take  moneys  which  had  been  raised  for 
the  public  schools  and  appropriate  them  in  support  of  a  school 
founded  by  a  charitable  bequest,  under  which  the  order  and 
superintendence  of  the  school  was  vested  in  trustees  who, 
though  a  majority  were  to  be  chosen  by  the  inhabitants  of  the 
town,  were  yet  limited  to  the  members  of  certain  religious 
societies.'  And  in  Wisconsin  the  authority  of  the  legislature 
to  empower  a  town  to  tax  its  citizens  in  aid  of  the  erection  of 
buildings  for  an  educational  institution  to  be  owned  and  con- 
troUcd  by  a  private  corporation  was  denied  on  general  princi- 
ples. "  It  strikes  us,"  say  the  court,  "  at  the  first  blush,  that 
this  is  not  the  levy  and  collection  of  money  for  public  pur- 
poses, as  clearly  as  if  the  institute  were  not  an  incorporated 
body,  but  a  mere  association  of  private  individuals  resolved 
upon  the  establishment  of  a  like  institution.  If  it  were  such 
an  institution,  or  a  grammar  or  classical  school,  or  a  seminary 
built  up  and  established  by  individual  enterprise,  as  by  persons 
engaged  in  the  profession  of  teaching,  or  by  others,  and  owned 
and  controlled  by  those  contributing  towards  it,  and  the  emolu- 
ments belonging  to  them,  we  apprehend  that  no  one  would 
contend  that  the  people  [of  the  town]  might  be  taxed  for  the 
purpose  of  donating  the  moneys  to  it.  The  fact  that  it  is  an 
institution  incorporated  by  act  of  the  legislature  does  not 
change  its  character  in  this  respect.  It  is  but  a  most  frivolous 
pretext  for  giving  to  a  corporation,  where  there  is  no  certain 
and  definite  personal  responsibfiity,  money  exacted  from  the 

taxes  collected  from  colored  people  to  the  support  of  schools  for  colored  chil- 
dren.    They  cannot,  therefore,  be  taxed  for  exclusively  white  schools.     See 
Marshall  V.  Donovan,  10  Bush,  681;  Claybrooke  u  Owensboro,  16  Fed  Rep., 
297. 
1  Jenkins  v.  Andover,  103  Mass.,  94.    See  People  v.  MoAdams,  83  111.,  856. 
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tax  payers,  wMch  a  just  and  honorable  man  engaged  in  the  same 
business  would  hesitate  to  receive  though  paid  without  opposi- 
tion, and  to  enforce  the  payment  of  .which,  against  the  will  of 
the  tax  payers,  he  would  never  think  of  resorting  to  coercive 
measures,  provided  the  same  were  lawful.  It  can  no  more  be 
supported  by  taxation  than  if  it  were  unincorporated,  or  a 
private  school  or  seminary  of  the  kind  above  supposed."  ^  This 
is  strong  language,  and  has  much  reason  in  its  support,  though 
it  may  be  affirmed  that  it  has  had  little  or  no  influence  on  the 
course  of  legislation  in  other  states. 

It  has  been  decided  to  be  competent  for  the  legislature  to 
authorize  a  town  to  tax  itself  in  aid  of  the  erection  of  build- 
ings for  a  state  educational  institution  to  be  constructed  within 
it.^  In  the  particular  case  the  purpose,  as  regards  the  state 
at  large,  was  clearly  public,  but  the  locality  was  allowed  to 
assume  a  special  burden  on  the  ground  of  special  and  peculiar 
benefits.  A  case  in  JSTew  York  perhaps  goes  further,  inasmuch 
as  it  sustains  the  authority  of  the  legislature  to  require  a  vil- 
lage to  render  such  assistance.^  While  it  may  be  entirely 
proper  to  regard  the  incidental  benefits  to  the  locality  as  con- 
stituting a  just  basis  for  an  exceptional  tax  upon  it,  no  such 
ruling  would  be  admissible  where  the  building  itself  was  not 
to  be  one  owned  and  controlled  by  the  public,  and  where  conse- 
quently the  sole  ground  for  any  taxation  would  be  the  inci- 
dental benefits  to  flow  from  a  private  undertaking.  This  has 
"  been  so  clearly  shown  in  a  case  from  which  we  have  already 
quoted,  that  we  copy  from  the  opinion  instead  of  attempting 
any  statement  of  the  general  doctrine  in  our  own  language : 

"  That  is  not  the  kind  of  public  benefit  and  interest  which 
wiU  authorize  a  resort  to  the  power  of  taxation.  Such  benefits 
accrue  to  the  people  of  all  communities  from  the  exercise  in 
their  midst  of  any  useful  trade  or  employment,  and  the  argu- 
ment, pursued  to  its  logical  result,  would  prove  that  compul- 

1  Curtis  V.  Whipple,  34  Wis.,  350,  353,  per  Dfeon,  Ch.  J. 

2  Merrick  v.  Amherst,  13  Allen,  500.  See,  also,  Marks  v.  Trustees  of  Par- 
due  University,  37  Ind.,  155;  Burr  v.  Carbondale,  76  111.,  455;  Hensley 
Township  v.  People,  84  111.,  544;  Livingston  County  v.  DarHngton,  101  U.  S., 
407. 

3  Gordon  v.  Comes,  47  N.  Y.,  608.  In  that  case,  however,  there  was  to  be 
a  grammar  school  in  the  state  building,  free  to  the  children  of  the  village. 
Compare  State  v.  Haben,  33  Wis.,  661. 
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sory  payment  or  taxation  might  be  made  use  of  for  the  purpose 
of  building  up  and  sustaining  every  such  trade  or  employment, 
though  carried  on  by  private  persons  for  private  ends,  or  the 
purposes  of  mere  individual  gain  and  emolument.  That  there 
exists  in  the  state  no  power  to  tax  for  such  purposes  is  a  prop- 
osition too  plain  to  admit  of  a  controversy.  Such  a  power 
would  be  obviously  incompatible  with  the  genius  and  institu- 
tions of  a  free  people ;  and  the  practice  of  all  liberal  govern- 
ments, as  well  as  aU.  judicial  authority,  is  against  it.  If  we 
turn  to  the  cases  where  taxation  has  been  sustained  as  in  pur- 
suance of  the  power,  we  shall  find  in  every  one  of  them  that 
there  was  some  direct  advantage  accruing  to  the  public  from 
the  outlay,  either  by  its  being  the  owner  or  part  owner  of  the 
property  or  thing  to  be  created  or  obtained  with  the  money, 
or  the  party  immediately  interested  in  and  benefited  by  the 
works  to  be  performed,  the  same  being  matters  of  public  con- 
cern ;  or  because  the  proceeds  of  the  tax  were  to  be  expended 
in  defrajang  the  legitimate  expenses  of  government,  and  in 
promoting  the  peace,  good  order  and  welfare  of  society.  Any 
direct  public  benefit  Or  interest  of  this  nature,  no  matter  how 
slight,  as  distinguished  from  those  public  benefits  or  interests 
incidentally  arising  from  the  employment  or  business  of  pri- 
vate individuals  or  corporations,  will  undoubtedly  sustain  a 
tax.  In  thus  endeavoring  to  define  how  the  public  must  be 
beneficially  interested  ia  order  to  justify  the  raising  of  money 
by  taxation  in  cases  like  the  present,  we  of  course  do  not  in- 
tend to  include  aU  purposes  for  which  money  may  be  so  raised. 
Taxes  may  be  levied  and  coUeoted  for  charitable  purposes,  but 
these  constitute  a  pecuhar  ground  for  the  exercise  of  the  power 
which  does  not  exist  here. 

"  So  claims  founded  in  equity  and  justice  in  the  largest  sense, 
and  in  gratitude,  will  support  a  tax;  such  claims,  however, 
and  we  think  aU  others  where  taxation  is  proper,  except  claims 
founded  in  charity,  may  be  referred  to  the  general  principle 
above  spoken  of,  of  pubhc  interest  in,  or  benefits  received  by, 
the  transaction  out  of  which  the  claims  arose."  i 

Public  charity.  The  support  of  paupers  and  the  giving  of 
assistance  to  those  who,  by  reason  of  age,  infirmity  or  disability 

1  Curtis  V.  Whipple,  24  Wis.,  350,  35 i,  per  Dixon,  Ch.  J. 
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are  likely'  to  become  such,  is,  by  the  practice  and  the  common 
consent  of  civilized  countries,  a  public  purpose.  The  laws 
not  only  exempt  frpm  taxation  the  limited  means  of  such  per- 
sons, but  they  go  further  and  provide  public  funds  with  which 
to  furnish  them  retreats  where  they  can  be  supplied  with  the 
necessaries,  and,  to  a  reasonable  extent,  with  the  comforts  of 
life.  Hospitals  are  also  provided  where  dependent  classes  can 
receive  medical  aid  and  assistance,  and  asylums  Avhere  the  deaf, 
the  dumb  and  the  blind  may  be  supported  and  taught,  and 
where  the  insane  may  be  kept  from  doing  or  receiving  harm, 
and  can  have  such  careful  and  scientific  treatment,  with  a  view 
to  their  restoration,  as  they  would  not  be  hkely  to  receive  else- 
where. He  would  be  a  bold  man  who,  in  these  days,  should 
question  the  pubhc  right  to  make  provision  for  these  benevo- 
lent objects.  And  this  provision  might  not  only  be  made  by 
the  establishment  of  institutions  for  the  purpose,  but  private 
institutions  might  undoubtedly  be  aided  with  public  funds,  in 
consideration  of  services  to  be  rendered  to  the  pubhc,  and  ex- 
penses to  be  incurred  by  them  in  assisting  and  relieving  the 
same  necessitous  and  dependent  classes.^  The  buildings  and 
property  of  charitable  bodies  may  also,  with  the  utmost  propri- 

1  It  has  been  held  not  competent  to  levy  taxes  to  be  paid  over  to  individuals 
or  associations  simply  because  they  are  charitable.  In  the  particular  case  the 
legislature  had  required  the  agencies  of  foreign  insurance  companies  to  pay 
over  two  per  centum  of  their  receipts  to  an  association  for  the  rehef  of  disabled 
firemen.  "  If  the  legislature  may  command  such  a  contribution  as  this,  "we 
are  unable  to  see  v?hy  they  may  not  command  every  citizen  to  contribute,  not 
only  to  this  association,  but  to  every  charitable  association ;  and,  indeed,  to 
every  man  vrho  spends  his  money  and  means  in  a  charitable  way.  There 
are  associations  for  all  sorts  of  charity  —  why  may  not  the  legislature  require 
us  to  contribute  to  them  aU,  if  they  may  require  this  class  of  people  to  con- 
tribute to  this  one?  We  cannot  answer  this  question."  Lowrie,  Ch.  J.,  in 
Philadelphia  Association,  etc.,  v.  "Wood,  39  Pa.  St.,  73,  83.  But  in  New 
York  it  is  decided  that  a  constitutional  provision  that  ' '  neither  the  credit  nor 
the  money  of  the  state  shall  be  given  or  loaned  to  or  in  aid  of  any  associa- 
tion, corporation  or  private  undertaking,"  etc.,  would  not  preclude  taxation 
by  municipahties  in  aid  of  charitable  societies  and  corporations.  Shepherd's 
Fold  V.  New  York,  96  N.  Y.,  137.  But  they  cannot  thus  tax  without  being 
empowered  by  legislation,  either  expressly  or  by  necessary  implication.  St. 
Mary's  Industrial  School  v.  Brown,  45  Md.,  310.  And  the  question  of  con- 
stitutional power  must  be  one  of  construction  which  might  depend  largely 
on  the  peculiar  state  experience.  Bay  City  v.  State  Treasurer,  23  Mich., 
499. 
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ety  and  justice,  be  exempted  from  taxation,  as  by  implication 
public  buildings  for  the  same  purpose  are  exempted.^ 

Private  business  enterprises.  In  comparing  the  right  to 
tax  with  the  right  of  eminent  domain  it  has  been  shown  that 
taxation  cannot  be  employed  to  aid  mills  and  other  manufac- 
tories in  private  hands.  The  rule  there  stated  is  general. 
However  important  it  may  be  to  the  community  that  individual 
citizens  should  prosper  in  their  industrial  enterprises,  it  is  not 
the  business  of  government  to  aid  them  with  its  means.  En- 
lightened states,  while  giving  all  necessary  protection  to  their 
citizens,  will  leave  every  man  to  depend  for  his  success  and 
prosperity  in  business  on  his  own  exertions,  in  the  belief  that 
by  doing  so  his  own  industry'  will  be  more  certainly  enlisted,  and 
his  prosperity  and  happiness  more  probably  secured.  It  may 
therefore  be  safely  asserted  that  taxation  for  the  purpose  of 
raising  money  from  the  pubhc  to  be  given  or  even  loaned  to 
private  parties,  in  order  that  they  may  use  it  in  their  individual 
business  enterprises,  is  not  recognized  as  an  employment  of  the 
power  for  a  public  use.  In  contemplation  of  law  it  would  be 
taking  the  common  property  of  the  whole  community  and 
handing  it  over  to  private  parties  for  their  private  gain,  and 
consequently  unlawful.  Any  incidental  benefits  to  the  pubhc 
that  might  flow  from  it  could  not  support  it  as  legitimate  tax- 
ation.^ 

1  In  Directors  of  the  Poor  v.  School  Directors,  42  Pa.  St.,  21,  25,  in  which 
it  was  claimed  that  a  public  poor-house  was  taxable  for  school  purposes 
under  general  words  in  the  statute,  Lowrie,  Ch.  J.,  uses  the  following  vig- 
orous language:  "Tax  the  poor-house  to  support  the  schools?  Why,  this 
would  be  to  take  the  poor  taxes  to  support  the  schools ;  and  the  people  must 
be  taxed  to  pay  the  officers  who  perform  such  foolish  service.  If  we  require 
the  townships,  counties,  towns,  cities  and  state,  and  the  road,  school  and 
poor  authorities  to  tax  each  other,  we  shall  furnish  fees  enough  for  several 
hundred  officers  engaged  in  transferring  from  one  public  body  to  another 
the  taxes  which  it  has  collected  for  its  public  purposes.  These  poor  taxes 
must  be  collected  to  support  the  schools  and  roads,  and  school  taxes  to  sup- 
port the  poor,  and  so  on  all  around.  Surely  it  is  not  too  much  to  say  that 
this  is  absurd.  The  public  is  never  subject  to  tax  laws,  and  no  portion  of  it 
can  be  without  express  statute.  No  exemption  law  is  needed  for  any  public 
property  held  as  such." 

zAUen  v.  Jay,  60  Me.,  124;  S.  C,  11  Am.  Rep.,  185.  See  a  valuable  note 
to  this  case  by  Judge  Hedfield,  13  Am.  Law  Reg.,  N.  S.,  493.   In  it  reference 
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Moral  obligations.  There  are  some  cases  in  which  taxation 
has  been  allowed  for  the  benefit  of  private  persons  on  consid- 
erations not  of  charity  so  much  as  of  justice.  Any  exercise 
of  the  powers  of  government  is  liable  to  cause  injury  to  par- 
ticular individuals.    When  the  injury  is  merely  incidental, 

is  made  to  the  recent  case  of  Lowell  v.  Boston,  111  Mass.,  454,  as  follows : 
"  The  foregoing  opinion  and  the  stiU  more  recent  decision  of  the  supreme 
judicial  court  of  Massachusetts,  in  the  case  of  Lowell  v.  The  City  of  Boston, 
seem  to  justify  the  expectation  that  some  limits  will  hereafter  be  placed  to 
the  power  of  interested  parties  through  the  legislature  to  carry  forward 
private  enterprises  by  means  of  taxation.  The  case  of  Boston  grew  out  of 
an  act  of  the  legislature,  at  a  special  session  called  largely  for  that  purpose, 
by  which  the  city  was  authorized  to  issue  bonds  not  exceeding  $20,000,000, 
at  five  per  cent,  interest  when  payable  in  gold,  or  six  per  cent,  if  payable  in 
currency ;  the  avails  of  these  bonds  to  be  loaned  to  the  owners  of  land  upon 
which  buildings  were  destroyed  by  the  great  fire  of  November  last.  Commis- 
sioners were  appointed  to  manage  the  loan,  and  were  required  to  take  a  first 
mortgage  upon  the  land  at  not  less  than  three-fourths  its  value,  as  security 
for  the  money  advanced,  at  seven  per  cent,  interest.  Here  there  w^as  a  case 
where  there  could  be  no  reasonable  danger  of  loss,  and  a  high  probability  of 
some  gain  to  the  city  by  means  of  the  larger  rate  of  interest  paid  by  the 
borrowers  than  that  paid  by  the  city.  There  could  be  no  fair  question  either 
that  such  a  proceeding  would  afford  great  accommodation  to  the  property 
owners  on  the  burnt  district,  and  that  it  would  greatly  conduce  to  the 
speedy  restoration  of  that  portion  of  the  city,  and  thus  naturally  to  the  in- 
crease of  the  wealth  and  business  prosperity  of  the  city,  and,  to  some  extent, 
to  the  greater  convenience,  accommodation  and  prosperity  of  the  inhabit- 
ants of  the  city  generally.  And  stiU  the  court,  unanimously,  so  far  as  we 
learn,  came  to  the  conclusion  that  the  statute  was  void,  and  perpetually  en- 
joined aU  proceedings  under  it."  A  town  cannot  raise  money  by  tax  to  dis- 
tribute among  its  citizens  according  to  numbers.  Hooper  v.  Emery,  14  Me., 
375,  379.  Towns  cannot  raise  moneys  for  the  purpose  of  abating  a  particular 
class  of  taxes  —  e.  g.,  poll  taxes  upon  its  male  inhabitants  —  and  conse- 
quently cannot  appropriate  public  moneysfor  that  purpose.  Cooley  v.  Gran- 
ville, 10  Cush.,  56. 

That  it  is  not  competent  to  tax  for  the  support  of  a  woolen  mill  in  private 
hands,  and  that  if  the  tax  is  laid  and  the  money  collected  the  officers  have 
no  right  to  pay  it  over,  see  McDonnell  v.  Hanun,  16  Kan.,  228.  That  tax- 
ation in  support  of  a  grist  mill  is  void,  and  the  payment  of  bonds  issued  for 
the  purpose  wUl  be  enjoined,  see  Central  Branch  U.  P.  R.  Co.  v.  Smith,  23 
Kan.,  745.  Also  Commercial  Nat.  Bank  v.  lola,  2  Dill.,  358 ;  National  Bank 
V.  lola,  9  Kan.,  689;  Loan  Association  v.  Topeka,  20  Wall.,  655. 

In  Burlington  v.  Beasley,  94  U.  S.,  310,  taxation  in  aid  of  a  public  grist 
mill,  the  tolls  of  which  the  legislature  would  have  a  right  to  regulate,  was 
sustained.  It  is  of  course  conceivable  that  in  a  new  country  such  a  mill 
may  not  only  be  a  public  necessity,  but  impossible  of  establishment  without 
public  aid. 
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these  individuals  have  no  legal  claim  to  indemnification.  I^ev- 
ertheless,  it  seems  eminently  proper  and  just,  in  some  excep- 
tional cases,  to  recognize  a  moral  obligation  resting  on  the 
public  to  share  with  the  persons  injured  the  damage  sustained ; 
and  this  can  only  be  done  by  means  of  taxation.  All  govern- 
ments are  accustomed  to  recognize  and  pay  equitable  claims 
of  this  nature  under  some  circumstances ;  claims,  for  instance, 
for  the  destruction  of  private  property  in  war,  and  sometimes 
for  incidental  injuries  occasioned  by  the  construction  of  a  pub- 
lic work,  or  for  loss  in  performing  a  contract  to  construct  it.' 
In  these  cases  the  legislature  is  not  confined  in  making  com- 
pensation within  the  strict  limits  of  common  law  remedies,  but 
it  may  recognize  moral  or  equitable  obligations,  such  as  a  just 
man  would  be  hkfly  to  recognize  in  his  own  aifairs,  whether 
by  law  required  to  do  so  or  not.  And  what  the  legislature 
may  do  for  the  state,  the  municipalities,  under  proper  legisla- 
tion, may  do  for  themselves.  Thus  where  their  officers  have 
been  subjected  to  responsibility  and  loss  in  an  honest  attempt  to 
perform  public  duty,  they  may  very  justly  as  well  as  legally  be 
indemnified  by  the  municipality  for  which  they  were  acting.^ 
And  it  has  several  times  been  held  that  what  the  municipality 
might  thus  voluntarily  do,  the  legislature  might  require  it  to  do.' 
It  may,  therefore,  compel  a  city  to  issue  bonds  for  a  merely 
equitable  demand,^  or  to  lay  a  tax  for  its  satisfaction.^ 

Amusements  and  celebrations.  To  furnish  amusements  to 
its  citizens  is  not  one  of  the  functions  of  government.     But  to 

iNew  Orleans  v.  Clark,  95  U.  S.,  644;  Lycoming  v.  Union,  15  Pa.  St.,  166; 
Friend  v.  Gilbert,  108  Mass.,  408;  Guilford  v.  Supervisors  of  Chenango,  13 
N.  T.,  143. 

2  Nelson  v.  MDford,  7  Pick.,  18,  23;  HadseU  r.  Hancock,  3  Gray,  526;  Ful- 
ler V.  Groton,  11  Gray,  340;  Baker  v.  Windham,  13  Me.,  74;  Pike  v.  IMiddle- 
ton,  12  N.  H.,  278;  Briggs  v.  Whipple,  6  Vt.,  95;  Sherman  v.  Carr,  8  R.  L, 
431 ;  Bancroft  v.  Lynnfleld,  18  Pick.,  566,  568.  Whether  this  could  be  done 
in  Michigan,  see  Bristol  v.  Johnson,  34  Mich.,  123. 

3  Guilford  v.  Supervisors  of  Chenango,  13  N.  Y.,  143;  Brewster  v.  Syra- 
cuse, 19  N.  Y.,  116;  New  Orleans  v.  Clark,  95  7J.  S.,  644;  Board  of  Educa- 
tion V.  McLandsborough,  36  Ohio  St.,  227;  Wilkinson  v.  Cheatham,  43  Ga., 
258;  Beals  v.  Amador,  35  Cal.,  624;  Blauding  v.  Burr,  13  Cal.,  343. 

<Blandig  v.  Burr,  13  Cal.,  343. 

5 See  Thomas  v.  Leland,  24  Wend.,  65;  New  OrleaJia  v.  Clark,  95  U  S  , 
644. 
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provide  public  parks  or  other  grounds  which  shall  be  open 
to  the  public  use  and  occupation  for  healthful  recreation  and 
enjoyment  is  not  only  proper  but  highly  commendable,  and  in 
large  towns  may  almost  be  said  to  be  absolutely  necessary.^ 
The  great  pubhc  parks  of  the  world  are  great  public  blessings, 
in  which  the  poor  participate  with  the  rich,  and  from  which 
they,  perhaps,  derive  the  larger  share  of  positive  benefit. 
How  far  a  state  or  a  town  should  go  in  making  these  attractive, 
the  legislative  wisdom  must  provide,  and  it  will  be  hkely  to  err 
but  seldom  in  the  direction  of  liberality  so  long  as  careful  pro- 
vision is  made  for  an  honest  expenditm^e  of  public  funds.^ 

Government  sometimes  provides  for  the  celebration  of  im- 
portant events  or  eras.  Cities  or  towns  have  no  authority  to  do 
this,  at  least  without  express  legislative  permission.  Such  are 
the  decisions  in  cases  where  public  money  has  been  voted  to 
celebrate  the  declaration  of  independence,  or  the  closing  mil- 
itary success  in  the  revolutionary  war.'    It  is  not  very  clear 

1  See  Matter  of  Central  Park,  50  N.  T.,  493;  Matter  of  Prospect  Park,  60 
N.  Y.,  398;  State  v.  LeffingweU,  54  Mo.,  458;  People  v.  Salomon,  51  HI.,  37; 
People  V.  BrisUn,  80  lU.,  433 ;  Dunham  v.  People,  96  lU.,  331.  In  Attorney- 
General  V.  Burrell,  31  Mich.,  25,  a  town  was  held  to  have  authority  under 
its  general  pow^ers  to  purchase  and  hold  land  for  town  purposes,  to  buy  and 
hold  a  pubhc  square. 

2  "It  is  difficult  to  name  a  limit  beyond  which  taxes  will  not  be  borne 
without  impatience,  when  they  appear  to  be  caUed  for  by  necessity  and 
faithfully  applied.  .  .  But  the  sting  of  taxation  is  wastefulness."  Hal- 
lam's  Middle  Ages,  cli.  1,  pt.  2. 

'Hodges  V.  Buffalo,  3  Denio,  110;  Tash  v.  Adams,  10  Cash.,  252;  New 
London  v.  Brainard,  22  Conn.,  553;  Gerry  v.  Stoneham,  1  Allen,  319;  Hood 
V.  Lynn,  1  Allen,  103,  107;  Dillon's  Mun.  Corp.,  §  110. 

In  the  case  last  cited,  the  following  remarks  are  made  by  Bigelow,  Ch.  J., . 
regarding  the  force  of  usage  in  the  construction  of  town  powers :  "It  was 
urged  by  the  counsel  for  the  respondents,  that  the  appropriation  in  the 
present  case  might  be  justified  and  sustained  on  the  ground  of  usage.  But 
the  answer  to  this  argument  is  twofold.  In  the  first  place,  there  is  no  evi- 
dence in  the  case  of  the  existence  of  any  such  usage  or  custom  in  the  towns 
or  cities  of  this  conimonwealth.  It  is  not  even  alleged  in  the  answer  of  the 
respondents.  Certainly,  the  court  cannot  take  judicial  cognizance  of  it. 
But  even  if  such  usage  "waa  alleged  and  proved,  it  would  not  alter  the  case. 
An  unlawful  expenditure  of  the  money  of  a  town  cannot  be  rendere'd  vahd 
by  usage,  however  long  continued.  Abuses  of  power  and  violations  of 
rights  derive  no  sanction  from  time  or  custom.  A  casual  or  occasional  ex- 
ercise of  the  power  by  one  or  a  few  towns  will  not  constitute  a  usage.  It 
must  not  only  be  general,  reasonable  and  of  long  continuance,  but  what  is 
9 
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that  the  power  could  be  conferred  upon  them  if  the  legislature 
"were  disposed  to  do  so. 

Highways  and  roads.  One  of  the  most  important  functions 
of  government  is  the  making  provision  for  pubhc  roads  for  the 
use  of  the  people.  The  variety  of  these  is  great,  and  the  modes 
of  construction  and  operation  are  different.  No  question  is 
made  of  the  competency  of  the  legislature  to  levy  taxes  for 
the  common  highway,  the  improved  turnpike  and  macadam- 
ized road,  the  planked  or  paved  street,  the  canal,  the  tramway 
or  the  railway.  Any  or  aU  of  them  may  be  constructed  by 
the  state,  or  under  state  authority,  by  the  municipal  subdivis- 
ions of   the  state  within  whose  limits  they  may  be  needed.' 

more  important,  it  must  also  be  a  custom  necessary  to  the  exercise  of  some 
corporate  power,  or  the  enjoyment  of  some  corporate  right,  or  which  con- 
tributes essentially  to  the  necessities  and  conveniences  of  the  inhabitants. 
The  usage  reUed  on  in  the  present  case,  if  established,  would  not  satisfy 
either  of  these  last  named  requisites,  which  are  necessary  to  give  it  validity. 
It  is  said  by  this  court,  in  a  recent  case,  that  there  are  many  things  in  the 
management  of  town  aflfairs,  which  aie  done  without  objection  and  pass  by 
general  consent,  which  cannot,  when  objection  is  made  and  they  are  brought 
to  the  test  of  judicial  investigation,  be  supported  as  strictly  legal.  Sikes  v. 
Hatfield,  13  Gray,  353.  Tlie  present  case  is  an  illustration  of  the  truth  of 
this  remark." 

1  In  Philadelphia  u.  Field,  58  Pa.  St.,  320,  it  was  held  competent  for  the 
legislature  to  provide  for  the  construction  of  a  free  bridge  over  the  Schuyl- 
MU,  opposite  one  of  the  streets  of  Philadelphia,  and  to  require  the  expense 
to  be  borne  by  taxation  of  the  city.  The  cases  of  Thomas  v.  Leland,  24 
"Wend.,  65;  Norwich  v.  County  Commissioners,  13  Pick.,  60;  Hingham,  etc.. 
Corporation  v.  Norfolk  County,  6  Allen,  853,  and  Board  of  Wai-dens  v.  Phil- 
adelphia, 42  Pa.  St.,  209,  were  cited  with  approval.  Some  of  these  will  be 
referred  to  hereafter.  The  levy  of  a  tax  by  the  county  commissioners  to 
purchase  a  toll  road,  and  make  it  free,  is  a  proper  pubUc  purpose.  Warden 
V.  Commissioners,  38  Ohio  St.,  639.  It  is  a  tax  and  not  an  assessment  when 
the  cost  of  building  a  bridge  is  laid  upon  the  property  of  a  city  and  of  a 
town  connected  by  the  bridge.  People  v.  Whyler,  41  Cal.,  351 ;  Smith  v. 
FaiTeUy,  52  Cal.,  77.  It  has  been  held  that  where  a  city,  under  competent 
legislation,  improves  its  own  streets,  a  county  tax  for  roads  cannot  be  laid 
upon  its  inhabitants.  Martin  v.  Aston,  60  Cal.,  63.  But  it  is  doubted  that 
this  is  universally  true.  For  a  somewhat  peculiar  case  involving  the  con- 
struction of  a,  statute  for  taxing  to  mate  a  county  road,  see  Eling  v. 
Aroostook  Co.,  63  Me.,  567. 

The  state  may,  by  general  law  or  otherwise,  require  a  county  to  share 
with  a  town  in  the  cost  of  an  expensive  bridge  or  road,  though  in  general 
the  towns  bear  the  whole  cost  of  such  works.  Supervisors  of  WiU  Co.  v. 
People,  110  m.,  511. 
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They  may  be  supported  and  kept  in  repair  by  taxation  of  the 
state  or  of  proper  districts,  or  private  corporations  may  be  in- 
vested with  the  franchise  of  constructing  them,  and  taking 
tolls  for  their  use.  Upon  these  points,  also,  no  question  arises. 
The  differences  of  opinion  which  are  met  with,  regarding  tax- 
ation for  public  conveniences  of  this  nature,  have  principally 
arisen  in  those  cases  in  Avhich  the  legislature  has  permitted  or 
required  the  municipal  corporations  or  subdivisions  of  the  state 
to  become  stockholders  in  private  corporations  organized  for 
the  purpose  of  constructing  them,  or  to  make  loans  or  donations 
to  such  corporations  in  order  to  assist  them  in  their  enterprises. 
On  the  one  hand,  it  has  been  insisted  that  the  state  cannot 
subject  itself  and  its  property,  as  a  corporator,  to  the  risks  of 
a  business  conducted  and  managed  in  part,  perhaps  mainly,  by 
individuals  for  their  own  benefit;  and  that  if  it  can  do  so  in 
one  business,  because  of  benefits  that  may  flow  to  the  public  in 
consequence  of  their  being  supplied  with  convenient  facilities 
for  travel  and  transportation,  there  is  no  reason  in  the  nature 
of  things  why  it  may  not  do  so  in  any  other  case  where  bene- 
fits to  the  public  might  reasonably  be  anticipated  in  conse- 
quence of  their  being  furnished  any  other  valuable  conveniences 
or  facilities.  The  public,  it  has  also  been  claimed,  could  not 
be  taxed  in  aid  of  such  private  corporations,  because  the  benefits 
anticipated  from  them  would  be  purely  incidental,  not  difl^er- 
ing  in  their  nature  from  those  which  might  flow  from  the  es- 
tablishment of  a  mill  for  the  manufacture  of  breadstuffs,  or 
from  any  other  manufactory  of  a  useful  kind,  or  from  any  use- 
ful and  necessary  private  business;  and,  consequently,  could 
not,  on  the  principles  already  stated  and  universally  recognized 
as  sound,  constitute  any  basis  for  taxation.  On  the  other 
hand,  the  argument  has  been,  that  corporations  for  the  con- 
struction of  turnpikes,  canals,  railroads,  etc.,  have  a  duplicate 
nature,  and  are  both  public  and  private;  that  the  taking  of 
property  for  them  is  universally  recognized  as  being  for  a  pub- 
lic use ;  that  the  ways  they  construct  or  propose  to  construct 
are  quani  public  highways  on  which  the  public  at  large  are  en- 
titled to  equal  and  impartial  accommodations,  and  that  for  all 
these  reasons  there  is  a  public  interest  in  their  construction 
which  constitutes  them  public  purposes  within  the  meaning  of 
the  law  of  taxation,  and  renders  the  question  of  public  assist- 
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ance  to  them  a  question  purely  of  policy  and  not  at  all  one  of 
power. 

The  question  concerns  first,  the  power  of  the  state,  and  sec- 
ond, the  power  of  the  municipal  bodies.  So  far  as  the  state  at 
large  is  concerned,  a  large  preponderance  of  decisions  is  in  sup- 
port of  the  authority  to  aid  these  corporations  by  an  exercise 
of  the  power  to  tax,  and  this  by  taking  stock  in  such  corpora- 
tions, or  by  making  to  them  loans  or  donations.'  As  to  the 
municipal  botlies,  it  is  conceded  that  they  have  no  such  power 
unless  it  is  specially  conferred  by  the  legislature ;  the  general 
authority  to  construct  streets,  road  and  bridges  not  compre- 
hending such  a  case.-  It  is  also  conceded  that  any  special 
authority  must  be  strictly  pursued,  or  the  action  of  the  mu- 
nicipality under  it  will  be  invalid.'  But  when  the  legislature 
has  thought  proper  to  confer  the  power,  and  care  has  been  ob- 
served to  keep  strictly  within  it,  in  the  municipal  action,  the 
same  cases  already  referred  to  sustain  the  action  as  standing 
on  the  same  ground,  and  as  being  supported  by  the  same  rea- 

1  "  Improvement  of  coasts  and  harbors,  and  all  that  is  necessary  for  the 
security  of  external  commerce,  must  be  done  by  the  pubUc.  Internal  im- 
provements, such  as  roads,  canals,  railroads,  etc.,  may,  in  general,  be  safely 
left  to  individual  enterprise.  If  they  would  be  a  jjrofitable  investment  of 
capital,  individuals  vrill  be  wiUing  to  undertake  them.  If  they  would  be 
an  unprofitable  investment,  both  parties  had  better  let  them  alone.  The 
only  case  in  vehich  a  government  should  assume  such  works  is  that  in  which 
their  magnitude  is  too  great  to  be  intrusted  to  private  coi-porations.  When- 
ever they  are  undertaken,  the  principles  on  which  the  expenditure  should  be 
made  are  the  same  as  those  which  govern  the  expenditure  of  individuals." 
"Wayland's  Pol.  Econ. ,  b.  4,  ch.  3,  g  2.  There  are  probably  not  many  now 
who  doubt  the  soundness  of  this  as  a  rule  of  public  policy,  but  the  rule  of 
policy  is  not  necessarily  the  rule  of  constitutional  law. 

2  Bullock  r.  Curry,  2  Met.  (Ky.),  171;  Stokes  v.  Scott  County,  10  la.,  166, 
173;  State  v.  Wapello  County,  13  la.,  388;  La  Fayette  v.  Cox,  5  Ind.,  38.  A 
long  hot  of  cases  might  be  cited  to  tlie  same  effect,  but  the  principle  is  dis- 
puted by  no  one. 

3  See  among  other  cases  to  this  effect,  Commissioners  v.  Thayer,  94  U.  S., 
641;  People  v.  Cline,  63  lU.,  394;  Harding  v.  Railroad  Co.,  6.j  111.,  90;  Chi- 
cago, etc.,  R.  Co.  V.  Coyer,  79  m.,  373;  People  v.  Oldstown,  88111.,  202; 
Portland,  etc.,  R.  Co.  v.  Standish,  6.5  Me.,  63;  Gray  v.  Mount,  45  la.,  .591; 
Packard  v.  Jefferson  Co.,  2  Col.,  338;  Leavenworth,  etc.,  R.  Co.  v.  Platte 
Co.,  42  Mo.,  171;  Horton  v.  Thompson,  71  X.  Y.,  513.  It  is  no  objection 
to  a  vote  of  railroad  aid  that  the  corporation  to  be  aided  is  to  construct 
and  operate  both  a  railroad  and  a  telegraph  line.  Snell  v.  Leonard  55  la. 
553. 
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sons  which  would  support  the  like  action  when  taken  by  the 
state  itself.^ 

It  has  been  decided  that  an  assessment  for  making  and  open- 
ing a  road  where  no  road  has  in  fact  been  laid  out,  and  where, 
consequently,  the  land  is  the  subject  of  private  ownership,  and 
no  highway  would  exist  when  the  money  was  expended,  would 
be  illegal  and  void.^  It  has  also  been  held  that  a  city  has  no 
authority  to  assess  on  abutters  upon  a  street  the  expense  of  a 
bridge  over  a  mill-race  running  through  the  center  of  the 
street,  and  owned  by  private  parties.  The  duty  of  the  owners 
of  the  race  to  restore  the  street  which  they  occupied  to  a  pass- 


1  Talbot  V.  Dent,  9  B.  Mcnr.,  526;  iraenachan  v.  Curwen,  3  Yeates,  363; 
C!oTn m onwealtli  t.  Mc Williams,  11  Pa.  St.,  61;  Goddin  v.  Crump,  8  Leigh, 
120;  Thomas  r.  Leland,  24  Wend.,  65,  and  cases  collected  inCooley's  Const. 
Tiim.  (5th  ed.),  142,  note. 

Where  aid  is  voted  to  a  railroad  on  condition  of  the  road  being  constructed 
to  a  specified  point,  it  is  not  a  compliance  with  the  condition  to  purchase  an 
existing  road  to  that  point.  Lamb  v.  Anderson,  54  la. ,  190 ;  Meeker  v.  Ashley, 
56  la.,  188;  Railroad  Co.  ■;;.  Schenck,  56  la.,  628.  For  a  discussion  of  sundry 
questions  arising  under  the  Iowa  railroad  and  tax  law,  see  Merrill  v.  "Wel- 
sher,  50  la.,  61.  A  railroad  aid  tax  will  not  be  enjoined  because  a  narrow 
gauge  is  adopted ;  the  subscription  not  specifying  the  gauge.  Meader  v. 
Lowry,  45  la. ,  684.  But  no  part  of  the  tax  voted  is  collectible  until  it  is 
earned.  Casady  r.  Lowry,  49  la.,  523.  The  Talidity  of  a  tax  is  not  affected 
by  the  fact  that  the  route  of  the  road  is  changed  after  the  vote,  if  the  route 
was  not  a  condition  of  the  vote.  Shontz  v.  Erans,  40  la.,  139.  A  condition 
to  an  aid  vote  that  a  depot  shall  be  located  within  the  town  is  competent. 
Bittinger  v.  BeU,  65  Ind.,  445.  See  Blanchard  v.  Detroit,  etc.,  E.  Co.,  31 
Mich.,  43. 

"\^Tiere  railroad  aid  has  been  voted  the  vote  is  not  defeated  by  subsequent 
legislation  which  directs  that  the  certificates  of  stock  issued  therefor  shall 
be  issued  to  individual  tax  payers.     Commissioners  v.  Lucas,  93  U.  S. ,  108. 

There  is  no  doubt  of  the  right  of  the  legislature  to  enact  laws  for  the  leyy 
of  taxes  for  the  construction  of  gravel  roads.  Eicketts  v.  Spraker,  77  Ind., 
871. 

2Philbrook  v.  Kennebeck,  17  Me.,  196.  And  see  People  v.  Supervisors  of 
Saginaw,  26  Mich.,  22.  The  same  reasons  would  render  void  all  subscrip- 
tions to  internal  improvements  which  are  made  without  any  precautions  to 
secure  the  construction  of  the  works,  and  which  contemplate  the  payment 
of  the  money  or  the  dehvery  of  the  securities  subscribed  in  rehance  only 
on  the  good  faith  and  business  prudence  of  the  corporators.  In  some  cases, 
large  sums  thus  subscribed  and  paid  have  been  wholly  misappropriated. 

If  a  bridge  rests  in  part  on  private  property  an  assessment  for  building  it 
is  void.     Pacific  Bridge  Co.  v.  Kirkham,  54  Cal.,  558. 
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able  condition  could  not  thus  be  transferred  to  the  pubUc,  or 
to  any  portion  of  the  pubUc' 

Municipal  water  and  gas  works.  The  propriety  and  neces- 
sity of  provision  by  taxation  for  a  supply  of  water  for  the 
extinguishment  of  fires,  and  for  the  general  use  of  the  inhabit- 
ants of  large  towns,  is  not  disputed.  Costly  expenditures  are 
sometimes  made  ra  the  construction  of  public  works  for  these 
purposes,  and  large  sums  are  in  some  iustances  paid  to  corpora- 
tions or  iudividuals  who  furnish  or  contribute  to  furnish  the 
public  supply.^    Cities  may  also  be  authorized  to  construct  gas 

1  People  V.  Rochester,  54  N.  Y.,  507. 

2  Mayor  of  New  York  v.  Bailey,  3  Denio,  433;  "West  u.  Bancroft,  33  Vt., 
367;  Eomev.  Cabot,  38  Ga.,  50;  WeUs  v.  Atlanta,  43  Ga.,  67;  Dillon's  Mun. 
Corp.,  §§  97,  371,  note,  438,  note.  In  Van  Sicklenw.  Burlington,  37  Vt.,  70, 
75,  in  which  it  was  held  competent  for  a  town  in  its  corporate  capacity  to 
vote  money  for  procuring  apparatus  for  the  extinguishment  of  fires,  and  to 
aid  fire  companies  formed  for  the  purpose,  the  following  remarks  are  made 
by  I  sham,  J. :  "  There  is  no  doubt  that  towns  or  municipal  corporations,  as 
weU  as  private  corporations,  are  limited  to  the  exercise  of  such  powers  as 
are  expressly  given  them ;  that  is,  the  inhabitants  of  a  town  cannot  by  a  vote 
impose  a  tax,  or  appropriate  their  funds,  for  objects  entirely  foreign  to  their 
poUtical  or  municipal  duties  —  such  as  to  build  a  county  jail  (10  Vt.,  506) ;  to 
repel  the  public  enemies  of  the  country  (13  Mass.,  373);  or  tobuUd  a  county 
road.  11  Pick.,  896.  But  when  the  object  is  within  their  duty  and  jurisdic- 
tion as  a  municipal  corporation,  they  may  exercise  such  powers  as  will  ena- 
ble them  fully  to  discharge  the  duties  devolving  upon  them.  Our  statute  on 
this  subject  is  nearly  a  transcript  of  that  of  Massachusetts.  In  that  state 
it  is  provided  by  statute,  that  '  towns  may  vote  money  as  they  shall  judge 
necessary  for  the  support  of  the  ministry,  schools,  the  poor  and  other  neces- 
sary charges  arising  within  the  same  town.'  On  the  question  whether  this 
latter  and  general  clause  is  limited  to  the  objects  previously  specified,  Ch.  J. 
Shaw,  in  the  case  of  WUlard  v.  Newburyport,  13  Pick.,  330,  observed,  'that 
it  seems  very  clear  that  this  statement  was  not  intended  to  be  an  enumer- 
ation of  objects  and  purposes  for  which  towns  may  raise  money,  but  the 
expression  of  a  few  prominent  objects  by  way  of  instance,  and  a  general 
reference  to  others,  under  the  term  of  other  necessary  charges.'  On  the 
same  construction,  the  general  words  in  our  act,  that  money  may  be  voted 
'  for  the  prosecution  and  defense  of  their  common  rights  and  interests,  and 
for  all  other  necessary  and  incidental  charges,'  must  not  be  limited  to  the 
objects  specially  mentioned  in  that  act,  but  will  be  extended  to  other  mat- 
ters that  fall  within  their  rights  and  duties.  It  has  always  been  found  diffi- 
cult  to  define  the  limits  within  which  towns  may  act,  or  give  any  definite 
rules  by  which  we  may  ascertain  when  their  votes  will  be  deemed  illegal. 
Ch.  J.  Shaw  observed,  '  that  perhaps  no  better  approximation  to  an  exact 


CH.  IV.]         THE  PUEPOSES  FOE  WHICH  TAXES  MAY  BE  LAID.  135 

works  in  order  to  furnish,  their  citizens  with  light,  as  well  as  to 
supply  the  corporate  needs,'  or  they  may  be  empowered  to  con- 
tract for  the  corporate  wants  with  private  corporations  or  per- 
sons.- The  more  common  objects  for  which  towns  and  cities 
customarily  levy  taxes  we  pass  over  as  not  requiring  enumera- 
tion.' 


description  can  be  made,  than  to  say  that  it  embraces  that  large  class  of 
miscellaneous  subjects  affecting  tJie  accommodation  and  convenience  of  the 
inhabitants,  which  have  been  placed  under  the  municipal  jurisdiction  of 
towns  by  statute  or  usage.' " 

That  it  is  competent  by  legislation  to  provide  a  special  water  precinct  in 
a  city  for  water  works,  and  levy  a  tax  within  the  same,  see  Brown  v.  Con- 
cord, 56  N.  H.,  375. 

iSee  Western  Saving  Fund  Society  v.  Philadelphia,  31  Pa.  St.,  175;  Same 
V.  Same,  31  Pa.  St.,  185. 

2  See  Nelson  ■;;.  La  Porte,  83  Ind.,  358. 

3  A  tax  to  repair  a  meeting  house,  and  to  pay  the  sexton  for  ringing  the 
bell,  is  prima  facie  not  a  town  purpose,  but  it  may  be  shown  by  the  vote  to 
levy  it  to  be  such  by  showing  that  it  is  to  be  done  as  compensation  for  the 
use  of  the  meeting  house  for  town  purposes.  "Woodbury  v.  Hamilton,  6 
Pick.,  101.  A  town  may  appropriate  money  for  the  repair  of  a  fire  engine 
used  by  the  town  but  owned  by  individuals.  Allen  v.  Taunton,  19  Pick., 
485.  And  for  the  repair  and  regulation  of  clocks  used  for  the  benefit  of  the 
citizens  of  the  town  generally.    "WiUard  v.  Newburyport,  12  Pick.,  227. 

To  what  extent  municipal  corporations  may  be  legally  justified  by  their 
general  grant  of  power  in  levying  taxes  to  defray  the  expense  of  procuring 
legislation  for  their  benefit,  has  in  some  cases  been  made  a  question.  The 
bounds  of  such  authority  must,  it  is  conceived,  be  very  much  restricted. 
Probably  no  case  which  comes  within  the  principle  of  the  early  Ehode  Island 
tax  to  raise  for  Mr.  Roger  WiUiams  £100,  to  remunerate  him  for  obtaining 
the  colonial  charter  (Arnold's  Ehode  Island,  vol.  1,  p.  205),  would  be  ques- 
tioned. Some  attention  to  the  interests  of  a  local  .community  at  the  state 
capital  is  frequently  essential,  and  no  reason  is  apparent  why  the  expense 
may  not  be  considered  a  proper  municipal  charge.  See  Bachelder  v.  Ep- 
ping,  8  Fost.,  354.  Compare  Frankfort  v.  Winterport,  54  Me.,  250.  But 
lobby  services  are  services  a  municipality  has  no  right  to  employ  and  no 
power  to  pay.  The  practice  is  immoral  and  corrupting,  and  will  not  be  tol- 
erated in  the  law.  The  subject  is  fuUy  and  satisfactorily  considered  and 
discussed  by  Chapman,  J.,  in  Frost  v.  Behnont,  6  Allen,  153,  who,  in  denying 
the  right  of  a  town  to  pay  for  lobby  services  in  procuring  its  charter,  cites 
with  approval  the  cases  of  Pingrey  v.  Washburn,  1  Aiken,  264;  GuUck  v. 
Ward,  10  N.  J.,  87 ;  Wood  v.  McCann,  6  Dana,  366 ;  Chppinger  v.  Hepbaugh, 
5  W.  &  S.,  315;  Harris  v.  Roof,  10  Barb.,  489;  Sedgwick  v.  Stanton,  14  N. 
Y.  289;  Fuller  v.  Dame,  18  Pick.,  472.  And  see  Hatzfield  v.  Golden,  7 
Watts,  153. 
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Military  and  other  bounties.  The  general  government  hav- 
ing authority  to  declare  war  and  conduct  -wai-like  operations, 
no  question  can  exist  of  its  right  to  levy  taxes  in  order  to  pay 
bounties  for  military  services  performed  or  promised.  The 
several  states  may  with  as  httle  question  do  the  same.  But  it 
is  no  part  of  the  duty  of  a  township,  city  or  county,  as  such, 
to  raise  men  or  money  for  warlike  operations ;  and  under  the 
general  grant  of  municipal  powers,  they  are  without  authority 
to  impose  upon  their  people  any  burden  by  way  of  taxation 
for  any  such  purpose.'  No  reason  is  perceived,  however,  which 
should  preclude  them,  under  the  proper  leg'islative  sanction, 
from  devoting  their  funds  to  this  pm-pose  to  any  extent  that 
may  be  necessary  to  enable  them  to  secure  a  voluntary  per- 
formance of  any  duty  which  may  rest  upon  their  inhabitants 
to  contribute  tlieir  proportion  to  the  public  defense.  And  so 
are  the  authorities.  The  several  municipal  divisions  of  the 
state,  uuder  proper  enabling  legislation,  may  promise  and  pay 
bounties  to  those  who  will  volunteer  to  fill  any  call  made  upon 
their  people  for  their  proportionate  contribution  to  the  public 
armies  in  time  of  actual  or  threatened  hostilities.-     They  mav 

'Stetson  V.  Kempton,  13  Mass.,  272:  Gove  v.  Epping,  41  N.  H.,  539,  545; 
Crowell  V.  Hopkinton,  45  N.  H.,  9;  Baldwin  i\  North  Brandford,  33  Conn., 
47;  Webster  1-.  Harwinton,  32  Conn.,  131;  Cover  v.  Bayto^vn,  13  Minn.,  134; 
Petersburg  v.  Noss,  52  Pa.  St.,  448;  Meek  r.  Bayard,  53  Pa.  St.,  217;  Fiske 
r.  Hazard,  7  R.  I.,  438;  People  v.  Supervisors  of  Columbia,  43  N.  Y.,  130; 
AUey  V.  Edgecombe,  53  Me.,  446;  Wahlschlager  v.  Liberty,  28  Wis.,  363; 
Wilson  v.  Buckman,  13  Minn.,  441;  Dillon  on  Mnn.  Corp.,  103.  Furnishing 
a  uniform  for  a  voluntary  military  company  is  not  -within  the  compass 
of  "  town  charges."    Claflin  v.  Hopkinton,  4  Gray,  503. 

2Speer  v.  School  Directors,  50  Pa.  St.,  150,  159;  Waldo  v.  Portland,  33 
Conn.,  363;  Bartholomew  v.  Harwinton,  33  Conn.,  408;  Fowler  v.  Danvers, 
8  AUen,  80 ;  Lowell  v.  OUver,  8  Allen,  247 ;  Cass  v.  Dillon,  16  Ohio  St.,  38 ; 
Opinions  of  Justices,  52  Me.,  590,  595;  Washington  County  v.  Berwick,  56 
Pa.  St.,  466.  Where  the  municipahty  has  taken  action  for  the  payment  of 
such  bounties  in  advance  of  legislative  authority,  it  may  be  conferred  retro- 
spectively. Booth  V.  Woodbury,  33  Conn.,  118;  Ci-owell  v.  Hopkinton,  45 
N.  H.,  9;  Shackford  v.  Newington,  46  N.  H.,  415;  Ahlv.  Gleim,  53  Pa.  St., 
432;  Weistei-  r.  Hade,  52  Pa.  St.,  474;  Grim  v.  School  District,  57  Pa.  St., 
433;  Coffman  r.  Keightly,  24Ind.,  509;  Board  of  Commissioners  ■«.  Bearss, 
25  Ind.,  110;  Comer  v.  Folsom,  13  Minn.,  219;  State  v.  Demorest,  32  N.  J., 
528;  Taylor  v.  Thompson,  42  111.,  9;  Barbour  v.  Camden,  51  Me.,  608;  Hart 
V.  Holden,  55  Me.,  573;  Burnham  v.  Chelsea,  43  Vt.,  69;  Butler  v.  Putney, 
43  Vt.,  481 ;  Lowell  v.  OUver,  8  AUen,  247. 
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also  pay  bounties  to  those  Avho  have  vokmtarily  entered  the 
public  service  from  or  as  representing  their  locality  in  advance 
of  any  such  promise.^  And  they  may  raise  moneys  by  tax  in 
order  to  refund  to  individuals  any  sums  advanced  by  them  to 
relieve  the  municipahty  from  a  draft,  or  to  iiU  its  assigned 
quota  of  a  call,  on  an  understanding,  based  upon  informal  cor- 
porate action,  that  the  sums  should  be  refunded  when  legisla- 
tion could  be  had  permitting  it,'-  and  perhaps,  also,  where  the 
advancements  were  made  without  any  such  informal  action.' 
Eut  they  cannot  be  empowered  to  refund  to  individuals  sums 
which  such  individuals  may  have  paid  in  order  to  procure  sub- 
stitutes in  military  service,  for  themselves  as  individuals,  in  an 
impending  draft.  Such  payments  being  made  by  the  parties 
in  their  own  interest,  the  repayment  of  them  by  the  pubhc 
could  be  nothing  else  than  an  appropriation  of  pubhc  moneys 
to  a  private  purpose* 

The  public  health.  It  is  not  doubted  that  the  preservation 
of  the  public  health  is  a  public  purpose  of  prime  importance.' 
Sanitary  regulations  are  indispensable  in  large  towns,  but  they 
may  be  made  for  every  locality.  The  right  to  provide  for 
draining  low  lands  for  the  purjiose  is  Avell  settled,'  and  the 

iBrodheadr.  Milwaukee,  19  T\%.,  C24.  6d3.  See,  also,  Preeland  v.  Hast- 
ings, 10  Allen,  570;  Cass  v.  DiUon,  16  Ohio  St.,  38;  State  v.  Richland,  20 
Ohio  St.,  362:  Veazie  v.  China,  50  Me.,  518;  Kunkle  v.  Franklin,  ISSIinn.,  127. 

-  Weister  i-.  Hade,  52  Pa.  St. .  474  See  People  i:  SuUivan,  48  HI.,  412, 413 ; 
Johnson  i'.  Campbell,  49  HI.,  316;  Susquehanna  Depot  i".  Bany,  61  Pa.  St., 
317.     Compare  Gregg  r.  Jamison,  55  Pa.  St.,  468. 

SKeUey  v.  Marshall,  69  Pa.  St.,  319;  Freeland  i:  Hastings,  10  Allen,  570, 
585.  See  HUbish  v.  Cathemian,  64  Pa.  St.,  154;  Michelti-ee  v.  Sweezey.  70 
Pa.  St.,  278;  Cass  v.  DiUon,  16  Ohio  St.,  38;  State  v.  HaiTis,  17  Ohio  St, 
608:  Perkins  r.  ilUford,  59  Me,,  315.  Compare  People  i-.  Supervisors,  16 
Mich.,  254. 

*  Freeland  v.  Hastings,  10  Allen,  570 ;  Tyson  v.  School  Directors,  51  Pa. 
St.,  9.  See,  also,  CroweU  v.  Hopkinton,  45  N.  H.,  9;  MUler  v.  Grandy,  13 
Mich.,  540;  Pease  ;■.  Chicago,  21  lU.,  500,  508;  Ferguson  v.  Landram,  5 
Bush,  230;  Estey  v.  "Westminster,  97  Mass.,  324;  Usher  v.  Colchester.  33 
Conn.,  567;  KeUey  v.  Maa-shaU,  69  Pa.  St.,  819;  Perkins  v.  Milford,  59  Me., 
815;  Thompson  v.  Pittston,  59  Me..  545;  Cover  v.  Baytown,  12  Jlinn.,  124. 

5  Taxes  may  be  levied  for  the  care  of  small-pox  patients,  and  to  prevent 
the  spread  of  the  disease.     Solomon  v,  Tarver,  52  Ga.,  405. 

6 Woodruff  V.  Fisher,  17  Barb.,  224;  HartweU  r.  Armstrong,  19  Barb., 
166;  Anderson  v.  Kems  Draining  Co.,  14  Ind.,  199,  202;  Draining  Company 
Case,  11  La.  An.,  838;  Sessions  v.  Crunkilton,  20  Ohio,  N.  S.,  347,  349. 
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right  to  protect  low  lands  from  overflow  may  also  be  justified 
on  the  same  reasons. 

Protection  against  calamities.  Under  the  head  of  calami- 
ties against  which  the  government  should  or  might  m^ke  pro- 
vision for  protection,  may  be  mentioned  fires,  the  overflow  of 
the  country  by  great  freshets,  the  washing  away  of  the  shores 
of  the  sea,  or  the  banks  of  rivers  in  populous  districts,  destruc- 
tion of  persons  or  property  by  wild  beasts,  and  the  like.  If 
the  danger  is  suflSciently  great  and  extensive  to  make  the 
threatened  calamity  a  matter  of  general  concern,  the  purpose 
is  pubhc;  if  not,  it  will  not  justify  taxation. 

Payment  of  the  public  debt.  For  whatever  purposes  taxes 
may  be  laid,  government  may  contract  debts.  The  converse 
of  this  is  equally  true,  that  for  whatever  purposes  debts  may 
be  contracted,  taxes  may  be  laid.  It  follows  that  the  payment 
of  the  public  debt  is  always  a  public  purpose,  not  only  because 
of  the  importance  of  meeting  the  pubUc  engagements,  but 
also  because  the  debts  themselves  were  contracted  for  pubhc 
purposes.  But  an  unlawful  debt  is  no  debt  at  all.  If  it  has 
been  contracted  in  violation  of  law  or  of  the  constitution,  and 
for  any  other  than  a  public  purpose,  it  cannot  be  a  public  pur- 
pose to  make  provision  for  its  payment.  The  purpose  must 
be  determined  by  tlie  consideration  for  the  debt,  and  not  by 
the  fact  that  pubhc  officials  have  unwarrantably  assumed  to 
contract  it.' 

General  remarks.  A  very  large  proportion  of  all  the  pub- 
Uc expenditure  is  for  purposes  which  could  not  well  be  partic- 

1  See  Nougues  v.  Douglass,  7  Cal.,  65,  75. 

Under  a  statute  which  required  ofScers  to  levy  a  tax  "  for  all  the  expenses 
and  disbursements  which  by  a  carefvil  estimate  shall  be  required  for  that 
year,"  and  to  pay  all  claims  against  the  county  authorized  by  law,  it  is  com- 
petent to  embrace  in  the  levy  a  sum  for  contingent  expenses  which  experi- 
ence had  shown  to  be  reasonable.  Webster  v.  Baltimore  Co.  Com'rs,  51 
ild.,  395.  A  xx)wer  to  levy  taxes  for  general  and  contingent  expenses,  and 
any  other  expenses  not  otherwise  provided  for,  will  authorize  a  levy  to  pay 
a  debt.  Spring  v.  Collector  of  Olney,  78  lU.,  101.  Where  a  city  has  power 
"  to  levy  anntxaUy  an  additional  tax  to  pay  the  whole  interest  of  the  public 
debt  due  from  said  city,"  the  levy  may  include  back  interest  as  well  as  that 
which  is  due  for  the  year.    Aurora  v.  Lamar,  59  Ind.,  400. 
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ularized  here,  but  wliicli  need  no  specification.  They  are 
purposes  which  always  pertain  to  government,  and  for  which, 
in  an  especial  sense,  govemment  is  founded.  Such  are  the  gen- 
eral preservation  of  public  order  through  the  enforcement  of 
police  laws,  the  general  administration  of  justice,  and  the  like. 
These  are  matters  the  burden  of  which  is  usually  apportioned 
by  the  state  among  its  municipalities,  but,  to  secure  vigilance 
and  a  feeling  of  responsibility,  these  bodies  are  sometimes  re- 
quired to  give  protection  against  exceptional  disorders,  at  the 
risk  of  exceptional  taxation  of  themselves  if  they  neglect  it. 
The  case  of  laws  imposing  responsibility  for  riots  and  mobs 
will  furnish  an  Ulustration.* 

Exclusiveness  of  public  interest.  The  purposes  to  be  ac- 
complished by  taxation  need  not  be  exclusively  pubhc  in  order 
to  warrant  an  exercise  of  the  power.  There  are  sometimes 
cases  in  which  the  pubhc  have  equally  with  private  parties  an 
interest,  and  in  which,  therefore,  an  apportionment  of  the  bur- 
den between  the  pubhc  and  such  individuals  might  be  appro- 
priate. In  such  cases  the  pubhc  interest  may  properly  invoke 
legislative  action  for  the  lexy  of  a  tax ;  and  the  legislative  de- 
termination as  to  the  just  proportion  to  be  borne  by  the  pub- 
lic must  be  conclusive,  so  far  at  least  as  the  pubhc  are 
concerned.-  Cases  in  illustration  might  be  suggested  of  a  build- 
ing for  the  common  use  of  the  pubhc  authorities  and  of  private 
parties,  and  of  a  way  for  the  use  of  the  pubhc,  but  in  which 
individuals  have  such  a  peculiar  and  special  interest  that  the 
public  authorities  may  decline  to  do  more  than  to  share  with 
such  parties  the  expense  of  the  way.  Taxation  in  these  cases 
has  relation  to  the  pubhc  interest  only,  and  the  fact  of  private 
interest  in  the  same  object  is  an  incidental  circumstance  of  no 
legal  importance.^         « 

1  Seech.  XXI. 

-  See  Eddy  v.  WUson,  43  Vt.,  362.    Compaxe  Greenbanks  v.  Boutwell,  43 
Vt.,  207. 
3  Compare  and  distinguisli  People  v.  Parks,  58  Cal.,  624. 
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CHAPTEE  Y. 
THE  PUEPOSE  MUST  PERTAIN  TO  THE  DISTRICT  TAXED. 

The  general  rule.  In  the  preceding  chapter  we  have  en- 
deavored to  show  that  in  order  to  give  validity  to  any  demand 
made  by  the  state  upon  its  people  und^er  the  name  of  a  tax,  it 
is  essential  that  the  purpose  to  be  accomplished  thereby  shall 
be  public  in  its  nature.  But  it  is  equally  essential,  as  there  in- 
timated, that  the  purpose  shall  be  one  which  in  an  especial  and 
peculiar  manner  pertains  to  the  district  within  which  it  is  pro- 
posed that  the  contribution  called  for  shall  be  collected,  and 
^\'llich  concerns  the  people  of  that  district  more  particularly 
than  it  does  others.  The  federal  constitution  recognizes  this 
principle  in  the  provisions  it  makes  to  prevent  the  federal  gov- 
ernment from  indirectly  imposing  its  support  upon  one  or  more 
of  the  states  to  the  relief  of  others.^  Eut  the  power  of  a  state 
over  its  municipahties  is  so  great,  and  its  control  of  taxation 
for  their  purposes  as  well  as  for  its  own  is  so  extensive,  that 
some  further  consideration  of  the  restraints  which  rest  upon 
state  poAver  in  this  regard  will  not  be  out  of  place  or  unim- 
portant. 

Taxes  are  collected  as  proportionate  contributions  to  public 
purposes.  But  to  make  them  such  in  any  true  sense,  they 
must  not  only  be  such  as  between  the  persons  called  upon  to 
pay  them,  but  also  as  between  those  who  owjld  to  pay  them. 
It  is  therefore  of  prime  necessity  in  taxation  that  it  should 
first  be  determined  Avhat  pubhc  —  whether  state  or  local  — 
should  bear  the  burden,  and  that  it  should  then  be  imposed 
ratably  as  between  those  who  constitute  that  pubUo.  If  a 
single  township  were  to  be  required  to  levy  upon  its  inhabit- 
ants and  collect  and  pay  over  to  the  state  whatever  moneys 
were  necessary  to  pay  the  salaries  of  the  several  state  officers, 
it  would  be  apparent,  "  at  first  blush,"  that  the  enactment  was 
not  one  which,  either  in  its  purpose  or  tendency,  was  calculated 
to  make  the  tax  payers  of  that  township  contribute  only  their 
several  proportions  to  the  public  purpose  for  which  the  tax 

1  See  ai-t.  1,  §  8,  cl.  1 ;  §  9,  cl.  4,  5. 
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was  to  be  levied.  If,  on  the  other  hand,  for  the  purpose  of 
purchasing  and  ornamenting  a  city  parli  or  any  other  improve- 
ment of  mere  local  convenience,  a  tax  should  be  imposed  upon 
the  whole  state,  it  would  be  equally  manifest  that  equality  and 
justice  were  not  the  purpose  of  the  imposition,  but  that,  if 
carried  into  effect,  the  people  of  the  state  not  residing  in  the 
city  would  be  compelled  to  contribute  to  a  pui'pose  in  which, 
in  a  legal  sense,  they  had  no  interest  vrhatever.  As  has  been 
well  said :  "  If  the  legislature  should  ■arbitrarily  designate  a 
certain  class  of  persons  on  whom  to  impose  a  tax,  either  for 
general  purposes  or  for  a  local  object  of  a  public  nature,  with- 
out any  reference  to  any  rule  of  proportion  whatever,  having 
no  regard  to  the  share  of  public  charges  which  each  ought  to 
pay  relatively  to  that  borne  by  all  others,  or  to  any  supposed 
pecuhar  benefit  or  profit  which  would  accrue  to  those  made 
subject  to  the  tax  which  would  not  inure  to  others,  so  that  in 
effect  the  burden  would  fall  on  those  who  had  been  selected 
only  for  the  reason  that  they  might  be  made  subject  to  the  tax, 
we  cannot  doubt  that  the  imposition  of  it  would  be  an  unlawful 
exercise  of  power,  not  warranted  by  the  constitution,  against 
the  exercise  of  which  a  person  aggrieved  might  sue  for  pro- 
tection." 1  And  it  is  no  more  incompetent  to  select  classes  of 
persons  for  exceptional  burdens  than  it  is  to  select  districts  of 
the  state  for  that  purpose.^ 

The  cases  suggested  are  extreme  cases,  but  the  principle  that 
controls  them  is  universal,  and  a  disregard  of  it  is  fatal  to  the 
tax:  and  whether  the  unjust  consequences  are  slight  or  serious 
is  unimportant.  Where  the  principles  of  taxation  are  disre- 
garded, every  one  is  entitled  to  claim  strict  legal  right ;  for  in 
no  other  way  can  the  power  be  restrained  from  perversion  and 
oppression.  It  can  therefore  be  stated  with  emphasis  that  the 
bm-den  of  a  tax  must  be  made  to  rest  upon  the  state  at  large, 
or  upon  any  particular  district  of  the  state,  according  as  the 
purpose  for  which  it  is  levied  is  of  general  concern  to  the 
whole  state,  or,  on  the  other  hand,  pertains  only  to  the  partic- 
ular district.  A  state  purpose  must  be  accomplished  by  state 
taxation,  a  county  purpose  by  county  taxation,  or  a  public  pur- 
pose for  any  inferior   district  by  taxation  of    such  district. 

^Bigelow,  Ch.  J.,  in  Dorgan  v.  Boston,  12  AUen,  223,  237. 

2  See  Sharsivood,  J.,  in  Hammett  v,  Pliiladelphia,  65  Pa.  St.,  146,  151. 
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This  is  not  only  just  but  it  is  essential.  To  any  extent  that  one 
man  is  compelled  to  pay  in  order  to  relieve  others  of  a  public 
burden  properly  resting  upon  them,  his  property  is  taken  for 
private  purposes,  as  plainly  and  as  palpably  as  it  would  be  if 
appropriated  to  the  payment  of  the  debts  or  the  discharge  of 
obligations  which  the  person  thus  relieved  by  his  payments 
might  owe  to  private  parties.*  "  By  taxation,"  it  is  said  in  a 
leading  case,  "  is  meant  a  certain  mode  of  raising  revenue  for 
a  pubhc  purpose  in  whfch  the  community  that  pays  it  has  an 
interest.  An  act  of  the  legislature  authorizing  contributions 
to  be  levied  for  a  mere  private  purpose,  or  for  a  purpose  which, 
though  it  be  public,  is  one  in  which  the  people  from  whom 
they  are  exacted  have  no  interest,  would  not  be  a  law,  but  a 
sentence  commanding  the  periodical  payment  of  certain  sums 
by  one  portion  or  class  of  people  to  another."  ^  This  principle 
has  met  with  universal  acceptance  and  approval  because  it  is 
as  sound  in  morals  as  it  is  in  law. 

State  control  of  nmnicipalities.  The  application  of  the 
principle  is  much  complicated  by  that  control  which  the  state 
possesses  in  respect  to  its  municipalities,  and  which  for  most 
purposes  may  almost  be  said  to  be  absolute ;  and  also  by  the 
fact  that  the  states  very  generally  make  the  municipalities  dis- 
tricts for  the  purposes  of  state  taxation,  and  also  use  them  as 
conveniences  for  state  purposes  in  collection.  The  state  not 
only  confers  upon  its  counties,  towns,  cities  and  villages  such 

'  Lexington  v.  McQuiUan's  Heirs,  9  Dana,  513 ;  Howell  v.  Bristol,  8  Bush, 
493,  497;  "Wells  v.  Weston,  22  Mo.,  384;  GUman  v.  Sheboygan,  2  Black,  510; 
State  V.  Haben,  22  Wis.,  661 ;  Madison  County  v.  People,  58  111.,  456 ;  Bright 
V.  McCullough,  27  Ind.,  223;  Kuowlton  v.  Rock  County,  9  Wis.,  410;  Hale 
V.  Kenosha,  29  Wis.,  599;  Sleight  v.  People,  74  El.,  47;  People  v.  Township 
Board,  20  Mich.,  452;  St.  Charles  v.  NoUe,  51  Mo.,  122. 

2Sharpless  v.  Philadelphia,  21  Pa.  St.,  147,  174.  See  Washington  Avenue, 
69  Pa,  St.,  3o2;  Weber  v.  Eeinhard,  73  Pa,  St.,  370;  Lexington  v.  McQuE- 
lan's  Heirs,  9  Dana,  513;  Eyerson  v.  Utley,  16  Mich.,  269:  Sanborn  v.  Rice, 
9  Minn.,  258.  That  the  legislatiu-e  has  no  power  to  authorize  a  local  board 
or  corporation  to  levy  taxes  within  its  district  for  general  purposes,  see 
People  V.  Parks,  58  Cal.,  624;  State  v.  LeffingweU,  54  Mo.,  458;  Bromley  v. 
Reynolds,  3  Utah,  525.  A  tax  on  one  community  for  the  benefit  not  alone 
of  that  community,  but  for  the  common  benefit  of  that  and  a  larger  com- 
munity not  taxed,  is  void,  though  it  might  be  otherwise  of  a  biu-den  laid 
vmder  the  police  power.    Ex  parte  Marshall,  64  Ala.,  266. 
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powers  to  tax  as  they  possess,  but  it  may  to  a  large  extent  take 
to  itself  the  control  and  disposition  of  funds  collected,  though 
in  doing  so  it  should  keep  in  view  the  general  purposes  for 
which  the  funds  have  been  called  for  from  the  people,  as  a  guide 
in  the  expenditure  provided  for.^  And  if  municipal  powers 
are  taken  away,  the  municipal  property,  including  its  tax 
moneys,  collected  and  uncollected,  passes  to  the  state,  to  be 
treated  as  a  trust,  and  managed  and  disposed  of  for  the  benefit 
of  the  local  community.^  But  the  legislative  power  over  mu- 
nicipalities is  not  so  extensive  that  they  may  be  required, 
or  even  permitted,  to  tax  themselves  for  a  purpose  foreign  to 
the  objects  for  which  they  are  called  into  being;  as,  for  ex- 
ample, a  school  corporation  cannot  be  allowed  to  contract 
debts  or  levy  taxes  in  aid  of  a  railroad.' 

"When  the  state  makes  the  municipalities  agents  in  collec- 
tion, it  may  hold  them  responsible  for  the  collection  of  the 
whole  state  levy  within  their  limits,  respectively,  and  leave 
them  to  make  good  any  deficiencies.  This  is  not  unfrequently 
done,^  and  when  done  it  is  not  competent  for  the  municipah- 
ties  to  burden  the  state  tax  with  the  cost  of  collection  or  with 
other  deductions,  except  as  the  law  may  permit.' 

Tiolations  of  the  rule  of  apportionment.  The  general 
rule  of  restricting  the  levy  of  a  tax  to  the  very  district  con- 
cerned, but  making  it  embrace  the  whole  district,  is  so  plain 
and  reasonable  that  it  is  not  likely  to  be  overlooked  or  disre- 

iSee  Trustees  of  Scliools  v.  Tatman,  13  111.,  27;  EicKlaiid  Co.  v.  Lawrence 
Co.,  12  HI.,  1;  Harrison.  ■«.  Bridgeton,  16  Mass.,  16;  Weymouth,  etc.,  Dist. 
V.  County  Com'rs,  108  Mass.,  142;  Rawson  v.  Spencer,  113  Mass.,  40;  State 
V.  St.  Louis  Co.  Ct.,  34  Mo.,  546;  Palmer  v.  Fitts,  51  Ala.,  489;  North  Yar- 
mouth V.  SMUings,  45  Me.,  133;  Payne  v.  TreadweU,  16  Cal.,  221;  San 
Francisco  v.  Canavan,  42  Cal.,  541. 

2Merriwether  v.  Garrett,  102  U.  S.,  472.  See  Morgan  v.  Beloit,  7  Wall., 
613;  Mount  Pleasant  v.  Beokwith,  100  XJ.  S.,  514.  Though  the  state  con- 
trols the  moneys,  it  is  not  to  be  deemed  the  money  of  the  state,  but  of  the 
municipality.  Shepherd's  Fold  v.  New  York,  96  N.  Y.,  137,  citing  People  v. 
Ingersoll,  58  N.  Y.,  1 ;  People  v.  Fields,  58  N.  Y.,  491.  See  State  v.  St.  Louis 
Co.  Ct.,  34  Mo.,  546. 

3 Trustees  v.  Railway  Co.,  63  lU.,  299;  People  v.  Dupuyt,  71  HI.,  651; 
Peoples.  Trustees  of  Schools,  78  El.,  136;  Weightman  v.  Clai-k,  103  U.  S., 
256. 

*  This  is  the  case  in  New  York.    New  York  v.  Davenport,  92  N.  Y.,  604. 

5  Multnomah  Co.  v.  State,  1  Or.,  859. 
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garded,  except  in  cases  in  which  the  facts  are  such  as  to  raise 
doubts  as  to  its  application.  There  are  some  cases  in  which 
the  character  of  a  proposed  public  expenditure  is  such  that 
there  may  be  differences  of  opinion  as  to  the  propriety  or  jus- 
tice of  its  being  provided  for  by  a  small  district  or  a  larger 
one.  Cases  of  highways  afford  an  illustration.  In  many  of 
the  states  the  cost  of  these  is  usually  borne  by  the  towns,  and 
it  is  not  surprising  to  find  a  general  impression  prevailing  in 
some  quarters,  that  the  towns  must  always  and  ought  always  to 
bear  it.  But  there  is  probably  no  state  that  does  not  provide 
for  highways  of  more  general  importance  than  the  ordinary 
town  ways ;  highways  that  are  very  properly  called  and  treated 
as  state  or  county  roads,  and  which  are  made  and  kept  in  re- 
pair by  an  expenditure  of  state  or  county  moneys.  In  such  a 
case  the  state  or  the  county  is  the  proper  taxing  district,  and 
the  town  will  not  be  taxed  for  the  purposes  of  the  road,  except 
as  a  part  of  the  larger  district  to  which  it  belongs.^  The  state 
or  the  county  might  possibly  be  the  proper  taxing  district,  even 
though  the  work  were  wholly  within  the  town;  the  impor- 
tance and  cost  of  the  work,  and  not  its  locality,  being  in  many 
cases  the  controlling  consideration.^  In  all  such  cases  legisla- 
tion must  determine  what  the  district  shall  be. 

In  cases  where  the  character  of  the  work,  as  local  or  general, 
is  plain,  the  rule  of  right  is  clear.  If  a  single  locality  were  to 
assume  to  tax  itself,  or  the  state  were  to  undertake  to  tax  it, 
for  the  construction  of  a  state  work  or  the  erection  of  a  state 
building,  no  one  could  hesitate  for  a  moment  in  saying  there 
was  no  such  right,  and  that  there  could  be  none  so  long  as  taxa- 
tion by  the  fundamental  law  is  required  to  be  laid  by  fixed  rules, 
and  is  not  subject  to  the  arbitrary  caprice  of  legislative 
bodies.'  A  county  has  therefore  no  constitutional  authority  to 
lay  a  tax  for  a  county  building  on  a  part  of  its  towns  only ; 
neither  has  it  authority,  when  it  has  contracted  a  debt  for  a 
county  purpose,  to  levy  a  tax  for  the  satisfaction  of  the  debt 
on  such  part  of  the  towns  only  as  its  governing  board  may 

1  See  People  v.  Supervisors  of  Dutchess,  1  Hill,  50 ;  Parsons  v.  Goshen,  11 
Pick.,  396;  post,  oh.  XXI. 

2 See  Supervisors  of  Will  Co.  v.  People,  110  HI.,  511. 

3  See  Ryerson  r;.  Utley,  16  Mich.,  269;  State  v.  Haben,  33  Wis.,  661;  Liv- 
ingston Co.  V.  Weider,  64  lU.,  437;  Sleight  v.  People,  74  111.,  47. 
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think  ought  in  equity  to  pay  it.^  The  rule  would  be  the  same 
if  a  tax  were  levied  for  proper  local  purposes  and  the  corpora- 
tion were  then  to  undertake,  or  the  state  were  to  require,  its 
application  to  purposes  not  properly  local;  as  where  a  city, 
which  embraced  parts  of  two  counties,  voted  city  funds  towards 
the  court-house  of  one ;  ^  and  where  the  legislature  undertook, 
after  a  school  tax  had  been  levied,  to  authorize  the  expendi- 
ture of  a  part  of  it  for  purposes  outside  the  district.'  Taxes 
when  authorized  to  be  raised  by  any  public  body  invested  with 
the  power  of  local  taxation  must  be  for  public  uses  under  the 
care  of  that  body ;  and  a  county  has  therefore  no  constitutional 
right  to  lay  a  tax  as  for  a  county  purpose,  in  order  that  it 
may  be  paid  over  to  a  part  of  its  towns,  or  even  to  the  whole 
of  them,  to  be  expended  by  them.'*  Such  cases  would  seem  to 
be  plain. 

More  difficult  cases  arise  where  the  principle  of  assessments 
by  benefits  is  resorted  to  for  improvements  which  commonly 
are  constructed  by  an  expenditure  of  the  ordinary  taxes.  In 
no  part  of  the  law  of  taxation  has  the  practice  of  our  state 
governments  left  the  discretion  of  the  legislature  more  entirely 
unfettered  than  in  laying  and  apportioning  such  assessments, 
and  the  case  must  be  most  extraordinary  and  clearly  excep- 
tional to  warrant  any  court  in  declaring  that  the  discretion 
has  been  abused,  and  the  legislative  authority  exceeded.  In 
Pennsylvania,  it  has  been  decided  that  a  case  of  clear  abuse 
existed  in  an  act  imposing  a  special  assessment  upon  the  prem- 
ises fronting  on  a  country  road,  and  others  lying  within  a  cer- 
tain distance  therefrom,  for  the  purpose  of  constructing  the 

1  People  V.  Supervisors  of  Ulster,  94  N.  T.,  263,  affirming  30  Hun,  148. 
But  where  a  village  has  been  annexed  to  a  city,  and  by  the  terms  of  annex- 
ation it  is  to  pay  its  own  debts,  it  is  competent  to  assess  that  portion  of  the 
city  exclusively  for  the  payment  of  such  debts.  Cleveland  v.  Heisley,  41' 
Ohio  St.,  670. 

2  Bergen  u.  Clarkson,  6  N.  J.,  853. 

'  Bromley  v.  Reynolds,  3  Utah,  525. 

*  Attorney-General  v.  Supervisors,  34  Mich.,  46.  See  StocHe  v.  Silsbee,  41 
Mich.,  615.  But  where  a  statute  provided  that  a  state  tax  on  telegraph 
companies  should  be  distributed  to  the  towTLS  in  proportion,  to  the  number 
of  shares  held  in  them  respectively,  it  was  held  that  whether  such  distribu- 
tion was  warranted  or  not,  the  fact  that  it  was  provided  for  was  no  defense 
to  the  tax;  if  unwarranted,  the  remedy  was  to  be  sought  after  payment. 
State  V.  Western  Union,  etc.,  Co.,  78  Me.,  518. 
10 
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road  on  a  very  costly  plan ;  not,  as  the  court  found,  for  the 
local,  but  for  the  general  puMc  benefit.  The  act,  consequently, 
"was  adjudged  void.^  It  must  be  conceded  that  this  legislative 
application  of  the  law  of  special  assessment  was  of  very  ques- 
tionable propriety,  and  the  conclusion  of  the  court  was  doubts 
less  just,  notwithstanding  it  leaves  us  in  great  doubt  touching 
the  exact  bounds  of  the  legislative  discretionary  authority  in 
this  regard.^ 

Taxing  districts  in  general.  The  cases  which  have  been 
instanced  show  that  the  nature  of  the  purpose  to  be  accom- 
phshed  will,  in  many  cases,  determine  the  district  within  which 
the  tax  must  be  levied  and  collected.  But,  in  other  cases, 
there  may  be  questions  of  fact  to  be  examined  and  considera- 
tions of  equity  to  be  weighed  before  the  proper  bounds  of  a  tax- 
ing district  can  be  fixed  upon.  When  a  local  improvement  is 
to  be  made  or  a  local  work  constructed  for  the  general  pubhc 
good,  the  general  theory  of  taxation  would  seem  to  require 
that  the  cost  should  be  collected  from  the  state  at  large,  or,  in 
other  words,  from  the  whole  pubhc  for  whose  benefit  it  is  to 
be  made.  But,  as  has  already  been  remarked  of  the  common 
roads,  it  is  not  the  custom  of  the  country  to  provide  for  these 
improvements  by  general  taxation.  Instead  of  apportioning 
the  cost  of  each  through  the  state  at  large,  it  has  been  found 
more  satisfactory  and  more  consistent  with  the  general  system 
of  local  government,  that  the  works  themselves  should  be  ap- 
portioned for  construction  among  the  divisions  of  the  state  in 
which  they  respectively  are  to  be  made,  and  that  each  division 

J/ti  re  Washington  Avenue,  69  Pa.  St.,  352;  S.  C,  8  Am.  Eep.,  355.  The 
case  of  People  v.  SpringweUs,  25  Mich.,  153,  in  its  main  facts  bears  some  re- 
semblance to  the  foregoing.  The  legislature  proposed  to  assess  upon  a  town- 
ship the  expense  of  a  costly  road,  which  was  to  be  constructed  by  state 
agents  under  state  authority,  and  taken  out  of  the  control  of  local  ofScere. 
The  act  was  adjudged  invahd  on  the  ground  that  by  the  constitution  the 
state  was  forbidden  to  engage  in  internal  improvements,  and  the  towns 
were  given  control  of  these  local  works,  and  of  the  expenditure  of  thar 
moneys  therefor.  See  Baltimore  v.  Hughes,  1  Gill  &  J.,  480;  Preston  v. 
Roberts,  12  Bu.sh,  570;  Jones  v.  Water  Commissioners,  sU  ilich.,  2T3. 

2  People  V.  Ragg,  46  N.  T.,  401,  may  usefully  be  compared  with  the  case 
of  Washington  Avenue.  It  was  a  case  of  compulsory  town  taxation  for  a 
like  expensive  road.  See,  also.  People  v.  Supervisors  of  Richmond,  20  N. 
T.,  252;  Shaw  v.  Dennis,  10  lU.,  405, 
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should  be  left  to  bear  the  cost  of  that  which  falls  within  it. 
The  advantages  of  this  system  are  obvious.     Presnmptively 
the  cost  of  these  works  is  apportioned  through  the  state  as 
eqaally  and  justly  in  this  mode  as  by  spreading  the  cost  of  all 
among  the  whole  people.     Moreover,  when  each  commnnity 
is  thus  taxed  for  those  works  only  which  are  constructed  in  the 
immediate  vicinity,  and  the  importance  of  which  its  members 
may  be  supposed  to  feel  and  appreciate,  it  is  reasonable  to  ex- 
pect that  they  wiU  bear  the  cost  more  willingly  and  cheer- 
folly  than  they  would  their  proportion  of  a  work  at  a  distance, 
of  the  necessity  of  which  they  could  know  nothing  except  by 
report,  and  the  demand  for  construction  of  which  they  might 
attribute  to  local  or  personal  considerations.     These  are  not  the 
onlv  reasons  for  leaving  highways  and  other  pubhc  works  of  a 
siTTiilar  nature  to  be  constructed  by  the  local  divisions  of  the 
state  onlv.     Such  a  course  has  been  found  conducive  to  econ- 
omy in  expenditure,  because  the  community  upon  whom  the 
whole  cost  falls  have  the  opportunity,  and  wiU  be  certain  to 
have  the  disposition,  to  watch  with  reasonable  Jealousy  in  order 
to  see  that  nothing  is  wasted  and  nothing  plundered.    At  the 
same  time,  as  all  local  improvements  tend  to  confer  special 
and  peculiar  benefits  upon  the  local  community  beyond  what 
are  received  by  the  state  at  large,  the  people  thus  immediately 
and  specially  benefited  may  generally  be  relied  upon  to  make 
liberal  appropriations  for  the  public  works  which  are  to  add  to 
the  comforts,  conveniences   and,  perhaps,  the  adornment  of 
their  neiarhborhood,  because  the  very  moneys  they  thus  vote 
appear  to  return  to  them  in  the  increased  value  which  the  ex- 
penditure confers  upon  their  estates.     It  is  therefore  found  to 
be  a  wise  apportionment  of  the  cost  of  public  highways  which 
leaves  each  separate  divisioa    of   the  state,  either  town  or 
coimty,  to  bear  the  cost  which  is  made  within  its  own  limits. 
And  what  is  said  of  these  wiU  apply  equally  to  schcol  budd- 
ings and  to  the  conveniences  required  for  local  courts  and  the 
general  administration  of  justice  in  the  several  municipahties. 
There  is  a  class  of  public  works,  however,  which  by  general 
consent  are  not  regarded  as  being  general  in  their  nature, 
though  the  use  thereof  may  be  open  to  the  general  pubhc.     As 
an  dlustration  may  be  taken  the  case  of  the  pavement  of  a  city 
street     The  street  itself  is  a  pubhc  highway,  but  the  necessity 
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for  a  heavy  expenditure  in  paving  arises  from  causes  that  are 
purely  local,  and  that,  too,  in  a  very  restricted  sense.  More- 
over, in  large  cities,  the  pavement  becomes  absolutely.essential, 
and  must  be  made  by  the  ovs'ners  of  adjoining  property,  if  not 
provided  for  by  the  pubho.  The  ability  to  make  profitable 
use  of  their  property  depends  upon  it,  and  they  might,  perhaps, 
be  safely  left  to  provide  for  it  at  their  own  expense,  if  all  prop, 
erty  was  improved  and  occupied ;  and  if,  when  individual  ac- 
tion was  relied  upon,  there  was  any  method  of  insuring 
uniformity  of  action  in  the  time,  manner  and  expense  of  im- 
proving the  streets.  The  necessity,  however,  for  public  super- 
vision and  direction  is  made  imperative  by  the  likelihood  of 
such  diversity  of  individual  views  as  would  prevent  voluntary 
co-operation  among  property  owners;  and  the  necessity  for 
making  the  improvement  a  local  burden  is  almost  equally  im- 
perative, since  it  is  not  to  be  supposed  that  the  state  at  large 
would  understand  and  appreciate  the  absolute-  need  of  an  im- 
provement which  was  specially  important  to  comparatively  few 
persons. 

Considered  as  a  city  work,  the  expense  of  paving  a  street 
may  be  levied  upon  the  whole  city,  or  a  system  of  apportion- 
ment may  be  resorted  to  analogous  to  that  which  is  adopted  in 
the  construction  and  working  of  highways  in  general ;  that  is 
to  ssij,  the  cost  of  any  such  work  may  be  assessed  upon  that 
part  of  the  city  which  receives  peculiar  benefits  from  it.  The 
latter  method  would  require  either  a  division  of  the  city  into 
taxing  districts  for  the  several  local  improvements  within  it, 
or  the  creation  of  a  special  taxing  district  for  each  improve- 
ment, setting  apart  for  the  purpose  that  portion  of  the  city 
which  was  beheved  to  receive  the  special  benefits.  These 
special  taxing  districts  are  most  common,  and  they  are  either 
fixed  after  an  examination  of  the  circumstances  of  each  par- 
ticular case  with  a  view  to  ascertaining  how  far  the  special 
benefits  extend,  and  what  property  shares  in  them,  or  they  are 
determined  by  some  general  rule  which,  though  it  may  not  be 
strictly  just  in  any  particular  case,  wUl,  in  the  main,  it  is  sup- 
posed, apportion  all  such  expenses  with  reasonable  equality  and 
fairness.  Whether  one  course  or  the  other  shall  be  adopted 
must  be  determined  by  competent  legislation.* 

iSeech.  XX. 
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Establishment  of  districts.  When  the  nature  of  the  case 
does  not  conclusively  fix  it,  the  power  to  determine  what 
shall  be  the  taxing  district  for  any  particular  burden  is  pui-ely 
a  legislative  power,  and  not  to  be  interfered  with  or  controlled, 
except  as  it  may  be  limited  or  restrained  by  constitutional 
provisions.  Eeference  to  the  cases  cited  in  the  margin  will 
show  that  this  is  a  principle  which  the  coiirts  assert  with  great 
unanimity  and  clearness.^  "  The  judicial  tribunals,"  it  has 
justly  been  said,  "  cannot  interfere  vrith.  the  legislative  discre- 
tion, however  onerous  it  may  be."  ^  And  when  it  was  objected 
that  a  certain  construction  of  a  statute  would  throw  upon  one 
locality  the  expense  of  constructing  a  road  for  state  purposes, 
"the  conclusive  answer"  was  declared  to  be,  "that  the  state 
may  impose  such  a  burden  where,  in  the  wisdom  of  the  legis- 

iPeople  V.  Brooklyn,  4  N.  Y.,  419,  425;  Shaw  v.  Dermis,  10  lU.,  405,  416, 
per  Caton,  J. ;  Philadelphia  v.  Field,  58  Pa.  St.,  320;  Langhome  v.  Robinson, 
20  Grat.,  661;  ConweU  v.  CormersviUe,  8  Ind.,  358;  Malchus  v.  Highlands, 
4  Bush,  547;  Cihalliss  v.  Parker,  11  Kan.,  394;  Hiagham,  etc..  Turnpike  v. 
Norfolk  County,  6  Allen,  853,  and  cases  cited.  In  HoweU  v.  Buffalo,  87  N. 
Y.,  267,  273,  Parker,  J.,  speaking  of  the  legislative  power  over  special  assess- 
ments, says :  "  The  legislature  was  not  bound  to  apportion  the  tax  among 
the  taxable  persons  within  the  city,  but  might,  according  to  its  own  view  of 
justice  and  right,  apportion  the  whole  tax  among  a  part  of  such  persons.  It 
saw  fit  to  apportion  the  tax  upon  the  owners  of  the  lands  which  had  been 
benefited  by  the  improvement,  in  proportion  to  the  amount  of  such  benefit. 
As  it  is  impossible,  under  the  doctrine  adverted  to,  to  say  that  it  had  not 
the  constitutional  power  so  to  do,  so  it  can  scarcely  be  contended  that,  ia  so 
doing,  it  violated  any  principle  of  justice  or  right." 

^Sanney,  J.,  Scovill  v.  Cleveland,  1  Ohio  St.,  126,  138.  The  same  judge, 
in  HUl  V.  Higdon,  5  Ohio  St.,  243,  245,  after  speaking  of  former  decisions  in 
the  same  state,  says:  "It  was  there  shown  .  .  that  the  right  to  tax  for 
such  a  purpose  necessarily  included  the  power  to  determine  the  extent,  and 
upon  what  property  the  tax  should  be  levied ;  and  that  its  imposition  upon 
the  property  particularly  and  specially  benefited  by  the  improvement  was 
but  a  lawful  exercise  of  the  discretion  with  which  the  legislative  body  was 
invested  in  apportioning  the  tax."  "We  see,"  he  says  further  on,  "no 
reason  to  doubt  the  correctness  of  these  conclusions."  See,  also,  what  is  said 
by  Rapallo,  J.,  in  Gordon  v.  Cornes,  47  N.  Y.,  608,  611.  Also  Allen  v.  Drew, 
44  Vt.,  174,  187;  Alcorn  v.  Hamer,  88  Miss.,  652,  761. 

The  fact  that  an  improvement  for  which  an  assessment  is  made  is  partly 
in  one  town  and  partly  in  another  wiU  not  vitiate  the  assessment  unless  it 
affirmatively  appears  that  the  money  raised  thereby  in  one  tovsm  was  to  be 
expended  in  the  other.  Halsey  v.  People,  84  lU.,  89;  Wright  v.  People, 
87  m.,  582. 
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lature,  it  is  considered  that  it  ought  to  rest." '  The  right  to 
do  this  where  the  constitution  has  interposed  no  obstacles  is 
declared  to  be  not  now  open  to  controversy,  if  indeed  it  ever 
was.^  The  legislature  judges  finally  and  conclusively  upon  all 
questions  of  policy,  as  it  may  also  upon  all  questions  of  fact 
which  are  involved  in  the  determination  of  a  taxing  district.' 

^Johnson,  Ch.  J.,  in  People  v.  Supervisors  of  Richmond,  20  N.  Y.,  252, 
2.55.  This  statement  of  the  principle  is  true  in  a  general  sense  only;  if  lit- 
erally true  the  state  would  have  despotic  jiowers.  It  is  countenanced  by 
Shaw  V.  Dennis,  10  lU.,  405,  ia  which  the  legislature  had  required  the  levy 
of  a  special  tax  upon  the  taxable  property  of  a  single  precinct  for  the  pur- 
pose of  repairing  and  maintaining  a  bridge  over  the  Hock  river  at  that  place. 
The  court  declared  the  act  vahd,  and  that  it  was  always  in  the  power  of  the 
legislature  to  determine  the  district  in  vrhich  a  tax  shall  be  levied.  See, 
also,  Philadelphia  v.  Field,  58  Pa.  St.,  326;  Waterville  v.  Kennebec  Ck)., 
59  Me.,  80. 

2  See  People  v.  Lawrence,  41  N.  Y.,  137;  McFerron  v.  Alloway,  14  Bush, 
580;  Ijtchfield  v.  "Vernon,  41  N.  Y.,  123.  Also,  ch.  XX,  where  many  cages 
are  collected. 

3  Litchfield  v.  Vernon,  41  N.  Y.,  123,  183.  This  was  a  very  peculiar  case 
of  a  special  taxing  district  for  a  local  improvement.  Graver,  J.,  states  it 
thus :  "  An  examination  of  the  case  shows  that,  at  the  time  of  the  passage 
of  the  act,  the  Long  Island  Railroad  Company  had  the  right  of  way  ia  a 
tunnel  constructed  in  Atlantic  street,  Brooklyn,  for  a  railroad  operated  by 
steam,  and  were  operating  their  road  thereon ;  that  the  legislature  deemed 
it  expedient  to  close  the  tunnel,  grade  the  street,  lay  a  track  upon  the  sur- 
face to  be  operated  by  horsepower,  etc.,  and  to  authorize  the  making  of  a 
contract  with  the  railroad  company  for  doing  the  work  and  effecting  the 
changes  for  a  sum  not  exceeding  f  125,000.  To  carry  into  efifect  this  design, 
the  act  in  question  was  passed,  authorizing  the  commissioners,  whose  ap- 
pointment was  provided  for  in  the  act,  to  make  the  contract,  and  to  make 
an  assessment  for  the  payment  of  the  conti'act  price,  together  -with  the  inci- 
dental expenses,  upon  the  lands  and  premises  situate  in  the  district  specified 
in  the  act.  This  local  assessment  for  those  purposes,  it  is  apparent,  w^as 
based  upon  the  ground  that  the  territory  subjected  thereto  would  be  bene- 
fited by  the  work  and  change  in  question.  Whether  so  benefited  or  not,  and 
whether  the  assessment  of  the  expense  should  for  this,  or  any  other  reason, 
be  made  upon  the  district,  the  legislature  was  the  exclusive  judge."  See, 
also,  Hoyt  v.  East  Saginaw,  19  Mich. ,  39,  43.  In  Kansas  it  is  held  that  where 
several  streets  are  to  he  improved,  it  is  competent  to  make  one  district  of 
them  all,  and  apportion  the  expense  by  frontage  along  them  aU.  Parker  v. 
Chalhss,  9  Kan.,  155;  Challiss  v.  Parker,  11  Kan.,  394.  And  see  Arnold  v. 
Cambridge,  106  Mass.,  352;  Cumming  v.  Grand  Rapids,  46  Mich.,  150. 

A  district  in  Kentucky  for  the  purposes  of  railroad  aid  taxation  included 
an  island  nearer  the  Indiana  than  the  Kentucky  shore,  and  which  could 
receive  no  direct  benefit  from  the  projected  railroad.    Held,  nevertheless, 
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And  having  the  authority  to  determiiie  what  shall  be  the 
taxing  districts,  the  legislature  must  also  be  left  to  its  own 
methods  of  reaching  the  conclusion.  Most  cases  will  be  settled 
by  general  law;  but  taxes  for  extraordinary  purposes  may  re- 
quire special  legislation,  or  at  least  may  justify  it.  In  such 
cases  it  may  be  proper  to  enter  upon  such  inquiries  into  the 
facts  as  cannot  well  be  made  directly  by  the  legislative  body 
of  the  state,  whose  duties  are  too  multitudinous  to  admit  of 
special  investigations  on  a  hearing  of  evidence  or  on  personal 
examination  by  its  members.  Under  such  circumstances  it 
may  be  proper  and  convenient  to  refer  the  whole  subject  to 
the  local  authorities ;  and  this  in  the  case  of  local  •^orks  or 
special  improvements  is  the  course  usually  adopted.  The  state 
does  not  determine  whether  a  city  street  shall  be  improved  and 
a  tax  levied  therefor,  but,  by  provision  in  the  city  charter,  or  by 
special  legislation,  it  refers  the  whole  subject  to  the  city  com- 
mon council,  under  such  directions,  regulations  and  instructions 
as  it  may  be  thought  proper  or  prudent  to  give  or  impose. 
The  state  does  not  divide  the  several  counties  and  towns  into 
school  districts,  and  order  the  construction  of  district  school- 
houses  ;  but  by  general  law  submits  the  subject  to  the  people 
specially  concerned.  This  is  the  general  course,  and  it  has 
been  found  to  be  the  satisfactory,  and  therefore  the  wise 
course.  And  if  an  apportionment  is  to  be  made  on  the  basis 
of  benefits  to  property,  the  local  authorities  may  be  and  usually 
are  empowered  to  refer  the  assessment  of  benefits  to  officers  or 
commissioners  chosen  for  the  purpose,  whose  report,  when 
under  the  provisions  of  the  law  it  shall  become  final,  will  settle 
the  limits  of  the  special  taxing  district.  These,  if  not  the  only 
methods  of  giving  effect  to  the  legislative  authority  over  this 
subject,  are  certainly  admissible  and  proper  methods.^ 

Diversity  of  districts.  Taxing  districts  may  be  as  numer- 
ous as  the  purposes  for  which  taxes  are  levied.     The  district 

that  the  courts  could  not  relieve  the  island  from  the  taxation,  which  Tvas 
imposed  in  the  discretion  of  the  legislature.  McFerron  v.  AUoway,  14 
Bush,  580. 

1  People  V.  Brooklyn,  4  N.  T.,  419,  430;  Lexington  v.  McQuillan's  Heirs,  9 
Dana,  413;  WiUiamsu.  Detroit,  2  ;Mich.,  560;  Dorgan  v.  Boston,  12  AUen, 
233;  Brewster  v.  Syracuse,  19  N.  Y.,  116;  Hingham,  etc.,  Turnpike  Co.  v. 
Norfolk  County,  6  Allen,  358;  Salem  Turnpike,  etc.,  Co.  r.  Essex  County, 
100  Mass.,  282;  Appeal  of  Powers,  29  Mich.,  504. 
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for  a  single  highway  may  not  be  the  same  as  that  for  the  school- 
house  located  upon  it.  It  is  not  essential  that  the  political  dis- 
tricts of  the  state  shaU  be  the  same  as  the  taxing  districts,'  but 
special  districts  may  be  established  for  special  purposes,  wholly 
ignoring  the  political  divisions.  A  school  district  may  be 
created  of  territory  taken  from  two  or  more  townships  or 
counties,  and  the  benefits  of  a  highway,  a  levee  or  a  drain  may 
be  so  peculiar  that  justice  would  require  the  cost  to  be  levied 
either  upon  part  of  a  township  or  county,  or  upon  parts  of 
several  such  subdivisions  of  the  state.^  In  some  states  there  may 
be  township  government  within  a  city,  or  a  city  within  the 
bounds  of  a  township,  and  the  fact  will  create  a  necessity  for 
special  taxing  districts,  since  otherwise  taxation  for  some  local 
purposes  could  not  possibly  be  properly  apportioned.'  And 
railroads  which  extend  through  several  of  the  ordinary  taxing 
districts  may  seem  to  require  districts  specially  created,  and  hav- 
ing regard  to  no  other  property.  It  is  compulsorj'  that  the  poht- 
ical  divisions  of  the  state  shall  be  regarded  in  taxation  only 
Avhere  the  tax  itself  is  for  a  pui'pose  specially  pertaining  to  one 
of  them  in  its  political  capacity,  so  that,  as  already  stated,  the 
nature  of  the  tax  will  determine  the  district. 

'  People  V.  Central  R.  R.  Co.,  43  Cal.,  398,  in  which  it  was  decided  to  be 
competent  to  divide  a  county  into  revenue  districts  ;  Malchus  v.  Highlands, 
4  Bush,  547;  S.  C,  3  Withrow's  Corp.  Cas.,  36l,  in  which  an  act  was  sus- 
tained wliich  created  a  special  district  near  Newport,  with  authority  to 
grade  and  pave,  or  macadamize  with  rook  or  gi'avel,  any  pubUc  road  passing 
through  or  into  the  same,  on  a  favorable  vote  of  two-thirds  the  owners  of 
real  estate  by  or  tlirough  which  any  such  road  may  pass.  See,  also.  County 
Judge  V.  Shelby  R.  R.  Co.,  5  Bush,  235;  Shaw  v.  Dennis,  10  111.,  405;  People 
V.  Haws,  34  Barb.,  69.  A  strong  illustration  of  legislative  power  in  estab- 
lishing districts  is  afforded  when  several  streets  are  put  into  one  district  for 
the  purposes  of  improvement,  and  the  cost  of  improving  all  is  assessed 
throughout  the  district;  as  in  ChaUiss  v.  Parker,  11  Kan.,  894. 

2  County  Judge  v.  Shelby  R.  R.  Co.,  5  Bush,  225.  See,  also.  People  tJ. 
Draper,  lo  N.  Y.,  533;  Buffalo,  etc.,  R.  R.  Co.  v.  Supervisors  of  Erie,  48 
N.  Y.,  93;  Litchfield  v.  McComber,  42  Barb.,  288,  299;  Sangamon,  etc.,  R.  R. 
Co.  V.  Jacksonville,  14  HI.,  163;  Bakewell  v.  Police  Jury,  20  La.  An.,  334; 
Malchus  V.  Highlands,  4  Bush,  547 ;  Norwich  v.  County  Commissioners,  13 
Pick.,  60 ;  Brighton  v.  Wilkinson,  2  AUen^  37 ;  Attorney-Gen'l  v.  Cambridge, 
16  Gray,  247;  Salem  Turnpike,  etc.,  Co.  v.  Essex  County,  100  Mass.,  383. 

3  In  Iowa  if  a  city  is  within  the  limits  of  a  township,  this  does  not  au- 
thorize township  highway  officers  to  levy  road  taxes  within  the  city.  Marks 
V.  Woodbury  Co.,  47  la.,  452.  But  in  Illinois  in  such  a  case  the  highway 
commissioner  taxes  alike  all  property  in  the  city  and  outside,  but  aU.  funis 
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OTerlying  districts.    Even  when  the  purpos6  for  which  a 
tax  is  demanded  pertains  to  the  state  at  large,  or  to  one  of  its 
divisions,  so  that  a  general  levy  throughout  the  state  or  such 
division  is  essential,  there  may  be  peculiar  reasons  why  a  part 
of  the  general  pubhc  who  are  concerned  in  the  purpose  should 
bear  a  proportion  of  the  burden  greater  than  that  which  should 
be  borne  by  the  others.     A  pertinent  illustration  might  perhaps 
be  the  case  of  a  tax  for  the  construction  of  a  state  capitol.     It 
would  be  clear,  we  should  say,  that  such  a  tax  should  be  spread 
over  the  state  at  laz-ge,  because  the  purpose  is  a  state  purpose, 
and  every  individual  in  the  state  is  directly  interested  in  its  ac- 
complishment.    But  it  is  also  apparent  that  the  people  and  the 
property  at  the  place  Avhere  the  structure  is  proposed  to  be  con- 
structed would  receive  special  and  probably  very  great  benefits 
in  consequence  of  the  construction,  beyond  what  they  would 
receive  in  common  with  all  others.     The'  fact  is  often  recoe:- 
nized  in  the  voluntary  contributions  which  are  made  by  the 
people  to  secure  the  location  and  construction  of  state  build- 
ings at  the  place  where  they  reside  or  own  property ;  and  the 
question  then  arises  whether  these  peculiar  benefits  may  not 
constitute  a  basis  for  special  taxation.     To  make  them  such  it 
would  be  necessary  there  should  be  two  taxing  districts;  the 
one  embracing  the  whole  state,  and  the  other  embracing  only 
the  district  which,  in  the  opinion  of  the  legislature,  was  so 
peculiarly  benefited  as  to  justify  an  exceptional  burden  upon  its 
people  and  property.     In  such  a  case  the  people  within  the 
minor  district,  which  is  also  embraced  within  the  larger  dis- 
trict, would  contribute  twice  to  the  same  burden;  but  this, 
though  apparently  a  violation  of  the  principles  of  taxation,  is 
not  so  in  fact,  if  the  establishment  of  the  minor  district  has 
only  equality  and  justice  in  view,  and  if  each  tax  payer,  though 
twice  called  upon,  is  by  the  two  assessments  only  required  to 
pay  what,  as  between  himself  and  the  rest  of  the  state,  has 
been  found  to  be  his  just  proportion  of  a  burden  which,  though 
general  in  its  nature,  distributes  its  benefits  unequally. 
This  doctrine  has  been  appKed  in  Pennsylvania  to  the  case 

raised  in  the  city  by  such  taxation  are  to  be  expended  within  it.  Baird  v. 
People,  83  111.,  387;  People  v.  Wilson,  3  111.  App.,  368;  Britten  u.  Clinton,  8 
HI.  App.,  164.  See  Suppiger  v.  People,  9  111.  App.,  290.  As  to  meaning  of 
taxes  "  for  road  purposes,"  see  People  v.  "Wilson,  3  lU.  App.,  368. 
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of  a  county  town,  which,  in  addition  to  its  proportion  of  the 
county  levy,  was  specially  assessed  for  the  expense  of  con- 
structing a  court-house  and  jail.  "  The  advantages  of  a  county 
town,"  it  was  said,  "  are  too  well  appreciated,  not  to  make 
every  village  use  all  its  exertions  to  have  a  court-house  pro- 
vided for  its  benefit  and  convenience ;  and  as  its  inhabitants 
profited  by,  not  only  the  disbursement  of  the  tax  among  them, 
but  a  permanent  increase  of  their  business  and  an  appreciation 
of  their  property,  the}^  were  morally  bound  to  contribute  in 
proportion."  ^  In  the  state  of  New  York  it  has  also  been  ap- 
phed  to  a  state  work  of  public  improvement  —  a  canal  — 
which  conferred  or  was  likely  to  confer  local  benefits  on  a 
locahty  specially  taxed.-  It  has  also  been  applied  to  the  case 
of  a  building  erected  for  the  accommodation  of  a  state  educa- 
tional institution.  In  one  case  where  a  local  tax  was  con- 
structed to  meet  a  portion  of  the  cost  of  erecting  at  that  place 
a  building  for  the  state  agricultural  college,  the  principles 
which  underhe  such  cases  were  so  clearly  stated  that  a  quota- 
tion from  the  opinion  will  be  more  satisfactory  than  any  syn- 
opsis that  might  be  attempted,  or  any  restatement  in  our  own 
language. 

"  It  may  at  fii'st  sight  seem,"  it  was  said,  "  as  if  the  estab- 
Hshment  of  a  college  and  its  endowment  and  support  by  the 
commonwealth  for  the  education  of  all  persons  within  the 
state  who  might  wish  to  receive  instruction  in  certain  branches 
of  science  or  art,  would  stand  on  the  same  footing  as  the  pub- 
lic schools,  and  that  money  raised  for  such  an  object  ought  to 
be  apportioned  and  distributed  in  such  manner  as  to  bear  on 
all  persons  and  property  equally,  Avithout  resort  to  local  taxa- 
tion, which  would  operate  partially,  and  in  a  certain  sense 
disproportionately.  We  are  not  prepared  to  say  that  this 
proposition  is  in  aU  respects  incorrect.  We  doubt  very  much 
whether  it  would  be  competent  for  the  legislature  tQ  impose 
the  whole  burden  of  supporting  such  an  institution  upon  any 
particular  municipality,  section  or  district  of  the  state.  But 
we  are  clear  in  the  opinion  that  there  may  exist  a  state  of 
facts  which  would  render  it  just  and  expedient,  and  strictly 

1  Gibson,  Ch.  J.,  in  Kirby  v.  Shaw,  19  Pa.  St.,  258,  261. 

2  Thomas  v.  Leland,  24  Wend.,  65.  See,  also,  Hai-bor  Commissioners  v. 
State,  45  Ala.,  399. 
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within  the  exercise  of  constitutional  authority,  for  the  legi.sla- 
ture  to  enact  that  a  portion  of  such  a  public  burden  should  be 
borne  by  persons  and  estates  situated  within  certain  hmits,  and 
to  authorize  a  special  assessment  on  them  for  that  purpose.  If 
the  establishment  of  a  public  institution  of  general  utihty  or 
necessity  in  a  particular  locaUty  would  be  productive  of  direct 
and  appreciable  benefit  to  persons  or  estates  in  the  vicinity,  either 
by  increasing  the  value  of  property  there  situated,  or  by  the  op- 
portunities which  it  would  afford  to  those  residing  in  the  neigh- 
borhood to  enjoy  certain  common  advantages  and  privileges 
with  greater  facility  and  at  less  cost  than  others  having  an 
equal  right  to  participate  in  them,  but  who  reside  or  own 
estates  more  remotely  situated,  or  in  distant  pai-ts  of  the  state, 
we  can  see  no  reason  why  these  special  advantages  or  bene- 
fits should  not  be  taken  into  consideration  in  determining  the 
mode  in  which  the  public  burden  of  defraying  the  cost  of  the 
institution  should  be  apportioned  and  distributed.  While  per- 
fect equality  in  the  raising  of  money  for  public  charges  is  in- 
attainable,  it  would  certainly  approximate  more  nearly  to  an 
equitable  apportionment  of  them,  to  provide  that  such  portion 
of  the  expenditure  for  a  public  object  as  will  inure  directly  to 
the  benefit  or  profit  of  a  certain  town  or  district,  should  be 
home  by  the  estates  situated  and  persons  resident  therein, 
leaving  only  that  sum  to  be  treated  as  a  public  charge,  and  to 
constitute  a  general  assessment  on  aU  persons  and  property  in 
the  commonwealth,  which  may  reasonably  be  supposed  to  be 
expended  for  the  equal  and  common  benefit  of  all.  Such  dis- 
tribution of  a  pubhc  burden  would  be  reasonable,  because  it 
would  tend  to  equahty;  and  it  would  be  proportional,  be- 
cause it  would  be  borne  in  proportion  to  the  benefits  which 
each  would  receive."  ' 

•  Biyelow,  Ch.  J.,  in  Merrick  v.  Amherst,  12  Allen,  500,  504  See  to  the 
same  effect,  Marks  v.  Pardue  University,  37  Ind.,  loo;  Gordon tr.  Comes,  47 
N.  Y.,  608,  614;  Burr  v.  Carbondale,  76  HI.,  455;  Hensley  Township  v. 
People,  84  HI.,  544:  Livingston  County  v.  Darlington,  101  U.  S.,  407;  Briggs 
V.  Johnson  Co.,  4  Dill.,  148. 

Every  such  special  assessment  must  of  course  have  express  legislative 
authority.  It  could  not  be  made  under  the  general  power  conferred  upon 
a  municipality  to  levy  taxes  for  corporate  purposes.  On  this  general  subject 
a^epost,  ch.  XX. 
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A  like  principle  is  sometimes  applied  to  the  construction  and 
improvement  of  the  streets.  These,  as  has  been  said,  consti- 
tute highways  for  the  accommodation  of  the  general  public, 
but  are  calculated,  by  their  improvement,  to  increase  largely 
the  value  of  aU  property  fronting  on  or  lying  in  the  immedi- 
ate vicinity  of  them.  Should  the  legislature  determine  that 
the  cost  of  a  stx-eet  improvement  should  be  borne  in  part  by 
the  whole  city,  and  in  part  by  an  assessment  made  on  the 
basis  of  benefits  within  a  district  to  which  the  improvement 
was  exceptionally  valuable,  we  know  of  no  valid  legal  objec- 
tion that  could  be  interposed.  Whether  the  city  shall  bear  the 
Avhole  expense,  or  the  adjacent  property  the  whole,  or,  as  a 
third  resort,  the  expense  be  apportioned  between  two  districts, 
one  of  Avhich  shall  include  the  whole  city,  and  the  other  the 
adjacent  property  only,  must  be  determined  by  the  legislature 
on  a  consideration  of  all  the  equities  bearing  on  the  case.' 
Other  local  city  improvements  may  undoubtedly  be  provided 
for  in  the  same  way. 

The  legislature  has  sometimes  applied  the  same  doctrine  to 
the  case  of  general  city  taxation ;  constituting  two  districts, 
the  one,  consisting  of  the  whole  city,  to  be  assessed  equally, 
and  the  other  consisting  of  the  more  compact  portions  of  the 
city,  which,  because  receiving  a  larger  share  of  the  benefits  of 
city  government,  in  the  protection  afforded  by  the  police  and 
fire  departments,  and  the  like,  was  required  to  pay  a  greater 
proportionate  share  of  the  expense  of  such  government.  It 
is  not  perceived  that  such  a  case  differs  in  principle  from  the 
other  cases  of  overlying  districts  which  have  been  mentioned. 
ISTevex'theless,  in  some  cases  the  power  of  the  legislature  to  dis- 
criminate in  city  taxation  between  what  may  be  designated 
the  out  property,  and  that  in  the  parts  compactly  built,  has 
been  denied,  on  the  ground  that  the  city  constituted  the  taxing 
district  for  city  purposes,  and  such  a  discrimination  would  give 
distinct  rules  of  taxation  within  the  same  district,  to  the  num- 
ber of  which  there  could  be  no  limit  except  the  legislative  dis- 
cretion ;  a  doctrine  whoUy  inconsistent,  it  was  said,  with  the 

1  See  Municipality  v.  White,  9  La.  An.,  446 ;  Municipality  v.  Bunn,  10  La. 
An.,  57;  Chicago  v.  Larned,  34  111.,  203;  Ottawa  v.  Spencer,  40  111.,  311; 
Patton  V.  Springfield,  99  Mass.,  637;  S.  C,  3  Withrow's  Corp.  Cas.,  484. 
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constitutional  idea  of  taxation.'  This  conclusion  seems  to  im- 
pose restraints  on  the  constitutional  power  of  the  legislature 
to  establish  taxing  districts,  which  can  hardly  be  justified  in 
reason,  or  by  the  decisions  in  analogous  cases.  Legislation, 
such  as  was  thus  condemned,  has  not  been  uncommon  in  other 
states,  and  in  some  cases  has  passed  the  test  of  judicial  scru- 
tiny,^  being  sustained  on  the  ground  that  it  is  only  an  equitable 
apportionment  of  the  burdens  of  municipal  government  be- 
tween those  who  receive  a  part  of  its  benefits  only,  and  those 
who  participate  in  them  all.' 

A  different  case  has  been  presented  in  some  other  states. 
City  boundaries  having  been  extended  so  as  to  embrace  the 
lands  of  parties  who  insisted  that  their  premises  were  agricult- 
ural lands  merely,  and  would  receive  no  benefit  from  the  city 
government,  such  parties  sought  the  protection  of  the  courts, 
and  prayed  for  injunction  to  restrain  the  imposition  upon  them 
of  any  tax  in  excess  of  what  they  would  have  been  charge- 
able with  had  the  boundaries  not  been  extended  to  embrace 
them.  It  is  to  be  observed  of  such  cases  that  the  legislature, 
which  alone  had  authority  to  determine  and  fix  the  proper 
bounds  of  the  municipal  divisions  of  the  state,  and  also  to 
establish  the  taxing  districts,  had  proceeded  to  do  so,  and  in 
fixing  the  city  boundaries  without  any  provision  for  a  dis- 
crimination in  the  taxation  of  property  within  them,  had  in 
effect  determined  that  no  such  discrimination  should  or  ought 
to  be  made.  The  whole  subject  was  one  committed  by  the 
constitution  exclusively  to  the  judgment  and  discretion  of  the 

1  Knowltoxi  V.  Supervisors  of  Rock  Co.,  9  Wis.,  410 ;  New  Orleans  v.  Caze- 
lar,  37  La.  An.,  156.  Perhaps  the  Wisconsin  case  should  now  be  regarded 
as  overruled.  See  Wis.  Cent.  R.  Co.  v.  Taylor  Co.,  52  Wis.,  37,  69.  The 
Louisiana  case  seems  to  rely  for  the  doctrine  laid  down  upon  a  passage 
from  a  text  book,  where  cases  were  cited,  but  without  approval. 

2SeiTiU  V.  Philadelphia,  38  Pa.  St.,  355,  358;  Henderson  v.  Lambert, 
8  Bush,  607;  Benoist  v.  St.  Louis,  19  Mo.,  179;  Lee  v.  Thomas,  49  Mo.,  113. 
And  see  Zanesville  v.  Richards,  5  Ohio  St.,  590;  Gillette  v.  Hartford,  31 
Conn.,  351 ;  Norns  v.  Waco,  57  Tex.,  635. 

3  In  Gillette  v.  Hartford,  31  Conn.,  351,  357,  Butler,  J.,  deUvering  the 
opinion  of  the  court,  assumes  as  probable  that  the  persons  within  the  city 
limits  whose  lands  have  been  brought  in  by  an  extension  of  city  lines  had 
been  so  brought  in  on  the  application  of  the  old  corporation  and  against 
their  own  desii-e,  and  that  the  discrimination  in  taxation  in  their  favor  was 
only  a  just  protection  against  inequality  and  unfairness. 
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legislature,  whose  members,  as  in.  other  cases  of  legislation, 
would  make  inquiry  into  the  facts  in  their  o^vn  way,  and  act 
upon  their  own  reasons.  ISTo  question  could  be  made  of  the 
complete  legislative  jurisdiction  over  the  case,  and  if  the  action 
was  unfair,  and  led  to  unequal  and  unjust  consequences,  it 
seems  difficult  to  suggest  any  ground  upon  which  it  could  be 
successfully  assailed  in  the  courts  that  would  not  warrant  a 
judicial  review  of  legislative  action  in  every  case  in  which 
parties  complain  of  injustice  and  inequality.  Nevertheless  in 
some  cases  the  courts  have  considered  themselves  warranted 
in  inquiring  into  the  facts,  in  order  to  determine  whether  in 
their  judgment  the  extension  of  municipal  boundaries  was 
fairly  warranted ;  and  having  reached  the  conclusion  that  it 
was  not,  and  that  the  extension  was  made  for  the  purpose  of 
subjecting  to  taxation  adjacent  property  that  would  not  re- 
ceive the  benefits  of  municipal  government,  and  was  not  in 
fact  urban  property,  they  have  undertaken  to  protect  the  own- 
ers of  property  thus  unfairly  brought  in,  against  the  unequal 
taxation  to  which  the  legislation  would  expose  them.  In  doing 
this  they  liave  not  assumed  to  nullify  the  legislative  action  in 
extending  the  municipal  limits,  but  they  have  undertaken,  to 
modify  and  relieve  against  its  consequences,  and  to  do  this 
upon  the  express  ground  that  the  motive  which  has  influenced 
the  legislation  was  not  legitimate.'  As  the  point  is  stated  in 
one  case,  it  is  the  palpable  perversion  of  the  power  to  tax  which 
justifies  the  judicial  interference.^ 

Some  of  these  decisions  are  made  by  very  able  judges,  whose 
opinions  are  always  entitled  to  the  highest  respect ;  but  it  seems 
difflcxdt  to  haz-monize  them  with  the  conceded  principles  gov- 
erning the  law  of  taxation.  For,  1.  They  do  not  question 
legislation  as  being  in  excess  of  legislative  authority,  as  might 
be  done  where  taxes  are  voted  for  a  purpose  not  public ;  but 
they  leave  the  legislation  to  stand,  and  only  interfere  to  qualify 

'  Cheaney  v.  Hooser,  9  B.  Monr.,  330 ;  Covington  v.  Southgate,  15  B.  Monr., 
491 ;  Sliarp's  Executor  v.  Dunavan,  17  B.  Monr.,  328;  Arbegust  v.  Louisville, 
3  Bush,  271 ;  Courtney  v.  Louisville,  13  Bush,  419 ;  Swift  v.  Newport,  7 
Bush,  37;  Morford  v.  linger,  8  la.,  82;  Langworthy  v.  Dubuque,  13  la.,  86; 
Fulton  V.  Davenport,  17  la.,  404;  BueU  v.  BaU,  20  la.,  282;  Deeds  v.  San- 
born, 26  la.,  419;  Davis  v.  Dubuque,  20  la.,  458;  Deiman  v.  Fort  Madison,  30 
la.,  542;  Durant  v.  Kauffman,  34  la.,  194. 

2  Swift  I'.  Newport,  7  Bush,  37, 40. 
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its  effect,  on  the  ground  that  it  has  been  adopted  on  improper 
grounds  and  will  operate  unequally.  2.  This  is  done  on  an  in- 
quiry into  the  facts,  and  a  substitution  of  the  judicial  conclu- 
sion for  the  legislative  on  a  subject  not  at  all  judicial;  a 
subject,  too  —  the  proper  limits  of  city  extension — upon  which 
persons  are  certain  to  differ  widely,  and  where  an  inquiry  into 
the  facts  after  the  judicial  method  of  an  examination  of  wit- 
nesses is  usually  much  less  satisfactory  than  that  personal 
knowledge  and  investigation  which  legislators  are  supposed  to 
possess  or  to  make.  This  is  certainly  laying  down  a  rule 
which  cannot  be  applied  generally;  it  being  admitted  that  the 
judiciary  has  no  general  authority  to  correct  the  injustice  of 
legislative  action  in  matters  of  taxation ;  ^  and  the  weight  of 
authority  clearly  is  that,  as  regards  these  cases,  the  determina- 
tion of  the  legislature  is  conclusive.^  But  the  legislature  has 
no  authority  to  bring  into  a  municipality  territory  not  contig- 
uous to  it,  and  the  attempt  to  do  so  for  the  purpose  of  increas- 
ing the  local  revenues  may  be  treated  as  void.^ 

Extraterritorial  taxation.  Those  cases  in  which  it  has 
been  held  incompetent  for  a  state  or  municipahty  to  levy  taxes 
on  persons  or  property  not  within  its  limits  have  generally  in- 
dicated the  want  of  jurisdiction  over  the  subject  of  the  tax  as 
the  ground  of  invalidity.  But  such  a  burden  would  be  inad- 
missible, also,  for  the  further  reason  that,  as  to  any  property 
or  person  outside  the  district  in  which  the  tax  was  levied,  the 
want  of  legal  interest  in  the  tax  would  preclude  its  being  sub- 
jected to  the  burden.  A  state  can  no  more  subject  to  its 
power  a  single  person  or  a  single  article  of  property  whose 
residence  or  legal  situs  is  in  another  state,  than  it  can  subject 
all  the  citizens  or  aU  the  property  of  such  other  state  to  its 

1  See  Kirby  v.  Shaw,  19  Pa.  St.,  258,  261;  Logansport  v.  Seybold,  59  Ind., 
325;  Waco  v.  Texas,  57  Tex.,  635. 

2Stilz  V.  Indianapolis,  55  Ind.,  515;  Logansport  v.  Seybold,  59  Ind.,  225; 
Martin  v.  Dix,  52  Miss.,  53;  Giboney  v.  Cape  Girardeau,  58  Mo.,  141;  Linton 
V.  Athens,  53  Ga.,  588;  New  Orleans  v.  Cazelar,  27  La.  An.,  156;  Stoner  v. 
Flournoy,  28  La.  An.,  850;  Kelly  v.  Pittsburg,  85  Pa.  St.,  170;  Same  Case 
in  en-or,  104  U.  S.,  78;  Hewitt's  Appeal,  88  Pa.  St.,  55:  Gary  v.  Pekin,  88 
HI.,  154;  Oliver  v.  Omaha,  3  DiU.,  868;  Washburn  v.  Oshkosh,  60  Wis., 
453. 

8 Smith  V.  Sherry,  50  Wis.,  210. 
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power.  The  accidental  circumstance  that  it  may  happen  to 
have  the  means  of  reaching  one  and  not  the  rest  can  make  no 
difference;  there  must  be  an  interest  in  the  subject-matter  of 
the  tax ;  there  must  be  between  the  state  and  the  tax  payer  a 
reciprocity  of  duty  and  obligation ;  and  these  in  contemplation 
of  law  would  be  wholly  wanting  in  the  case  supposed.^  A 
territory,  therefore, —  or  indeed  a  state  —  has  no  authority 
to  exercise  the  power  to  tax  within  the  limits  reserved  to  an 
Indian  tribe.^  And  it  has  been  held  in  Missouri  to  be  in- 
competent for  the  legislature  to  empower  a  city  to  tax  for 
city  purposes  the  land  outside  the  city  but  adjacent  to  it,  and 
therefore  receiving,  possibly,  some  of  the  benefits  of  the  city 
govei'nment  and  expenditure.'  The  benefits,  it  is  obvious, 
would  be  altogether  indirect  and  incidental,  since  the  city 
could  have  no  authority  to  make  expenditures  outside  of  its 
limits  for  the  benefit  of  people  there  residing.*  But  in  Indiana 
a  statutory  provision  authorizing  a  town  to  tax  all  property 
within  two  hundred  yards  of  the  corporate  limits  was  sus- 
tained, though  not  argued  by  either  counsel  or  court ;  •'  and  in 
Virginia,  a  railroad  aid  law  was  held  constitutional  which  ex- 
tended the  power  of  a  city  to  tax  lands  for  half  a  mile  outside. 
These,  however,  may  well  be  deemed  doubtful  cases."    It  is 

•  State  Tax  on  Foreign  Held  Bonds,  15  "Wall.,  300.  See,  also,  Mtnray  v. 
Charleston,  96  U.  S.,  433.  Where  a  town  had  for  more  than  twenty  years 
exercised  jurisdiction  over  part  of  another  with  its  acquiescence,  a  tax 
levied  within  this  part  by  such  first  mentioned  town  was  nevertheless  held 
void.  Ham  v.  Sawyer,  38  Me.,  37,  39.  And  see  Hughey's  Lessee  v.  Horrel, 
3  Ohio,  331.  "Whether,  when  it  is  doubtful  in  which  of  two  counties  a  dis- 
trict Ues,  it  is  not  competent  to  provide  for  its  taxation  in  either,  see  People 
V.  Wilkerson,  1  Idaho,  N.  S.,  619. 

2  Moore  v.  Sweetwater,  3  Wy.  Ter.,  8. 

3 "Wells  V.  "Weston,  33  Mor,  384,  approved  in  St.  Charles  v.  NoUe,  51  Mo., 
123. 

<See  "Wilkey  v.  Pekin,  19  El.,  159. 

sConwell  v.  CounersvUle,  8  Ind.,  358. 

6  In  In  re  Flatbush,  60  N.  Y.,  398,  an  assessment  in  Flatbush  for  a  part  of 
the  cost  of  extending  Prospect  Park,  which  had  previously  been  incurred  by 
the  city  of  Brooklyn,  was  held  void  for  want  of  legislative  power.  Com- 
pare Brooks  V.  Baltimore,  48  Md. ,  365.  In  that  case  the  mayor  and  council 
of  Baltimore  had  been  authorized  to  open  streets  and  provide  for  ascertain- 
ing the  damage  or  benefit  thereby  accruing  to  the  owners  of  ground  within 
or  adjacent  to  the  city,  for  which  such  owners  ought  to  be  compensated  or 
to  pay  compensation,  and  to  provide  for  assessing  and  levying  either  gener- 
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certainly  difficult  to  imderstand  lio-w  the  taxation  of  a  district 
can  be  defended  whose  people  have  no  voice  in  Toting  it.  in 
selecting  the  purposes,  or  in  expending  it.  Where  a  license 
fee  is  levied  for  police  purposes,  there  may  be  excellent  reason 
for  allowing  a  town  specially  interested  in  it  to  require  its 
payment  of  any  persons  in  or  near  the  town  itself;  and  as  the 
purpose  is  one  of  general  interest,  the  state  would  have  a  larger 
discretion  in  providing  for  it  than  it  could  possibly  possess  in 
the  case  of  ordinary  taxation.' 

It  is  provided  by  general  law  in  some  states  that  where  a 
farm  or  plantation  lies  partly  in  two  taxing  districts,  it  may  all 
be  taxed  in  the  one  in  which  the  mansion  house  is  situate. 
Such  a  general  rule  varies  the  district  to  meet  the  particular 
case,  and  it  has  generally  been  sustained.^ 

ally  npon  the  city  or  specially  upon  the  persons  benefited,  the  damages,  etc. 
The  court,  dwelling  upon  the  distinctions  between  a  general  tax  and  a  spe- 
cial assessment  upon  the  persons  benefited,  held  that  it  made  no  diflEerence 
whether  the  proxierty  lay  upon  one  side  or  the  other  of  the  city  Une,  if  the 
reason  for  the  exercise  of  the  power  was  applicable ;  and  furthOT,  that  under 
the  power  to  assess  and  levy,  the  council  could  sell  the  property  for  failure 
to  pay  an  assessment. 

1  See  Falmouth  v.  "Watson,  5  Bush,  661,  in  which  license  fees  imposed  by 
a  town  on  those  selling  intoxicating  drinks  outside  its  limits,  but  near  it, 
were  sustained  as  being  imposed,  partly  at  least,  for  police  purposes.  A 
town  cannot  give  its  ordinance  such  extraterritorial  effect  without  express 
authority  by  statute.     Strauss  v.  Pontiac,  40  111.,  301. 

2 Saunders  r.  Springsteen,  4  "Wend.,  439;  Hairston  v.  Stinson,  13  Ired., 
479;  EUis  v.  Hall,  19  Pa.  St.,  293;  Bausman  v.  Lancaster,  50  Pa.  St.,  208; 
State  V.  Metz,  39  N.  J.,  123;  State  v.  Hoffman,  30  N.  J.,  346;  State  v.  Hay, 
31  N.  J.,  275;  State  v.  Britton,  43  N.  J.,  103;  State  v.  Abbott,  43  N.  J.,  Ill; 
Judkins  v.  Heed,  48  Me.,  386.  If  a  farm  lying  in  two  townships  is  assessed 
in  the  one  in  which  the  owner  does  not  reside,  the  assessment  is  without 
jurisdiction  and  the  assessors  are  liable  for  making  it.  Dom  v.  Backer,  61 
N.  Y.,  361,  reversing  61  Barb.,  597.  It  is  held  in  Pennsylvania  that  this 
mode  of  assessment  cannot  be  claimed  as  a  right  by  the  owner.  And  assess- 
ment of  the  separate  parts  in  the  comities,  etc.,  in  which  they  lie,  is  not  bad 
as  to  either  for  want  of  jurisdiction.  Patton  v.  Long,  68  Pa.  St.,  260.  In 
New  Jersey,  if  land  owned  by  a  corporation  is  situated  in  two  towns,  it 
may  be  taxed  in  the  town  where  the  office  is.  State  v.  Warford,  37  N.  J., 
397.  In  New  Hampshire  it  is  said  that  real  estate  must  be  taxed  in  the 
town  where  it  lies.  "Where  on  a  division  of  a  town  it  was  provided  that 
each  tract  through  which  the  divisional  Une  passed  should  be  taxed  where 
the  owner  hved,  this  was  held  not  competent  as  a  permanent  provision,  and 
long  acquiescence  did  not  estop  from  questioning  it.  "Weeks  v.  Gihnanton, 
60  N.  H.,  501.  Towns  cannot  even  by  agreement  establish  the  rule  that 
11 
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Where  one  municipality  is  set  off  from  another,  or  where  the 
bounds  of  an  existing  municipality  are  simply  changed,  so  as 
to  set  off  from  it  or  bring  within  it  persons  and  property,  the 
case  will  commonly  be  one  requiring  legislation  for  an  adjust- 
ment of  rights  in  view  of  the  changed  condition  of  affairs. 
So  long  as  the  corporation  retains  its  legal  identity,  it  wiU  be 
entitled  to  retain  its  property  and  be  liable  for  its  debts ; '  but 
unless  some  provision  were  made  for  compensations,  there 
might  be  injustice  which  in  some  cases  would  be  serious.  It  is 
customary,  therefore,  for  the  legislature  to  make  provision  for 
an  apportionment  of  property  and  debts  in  such  cases,  so  as  to 
do  justice,  as  nearly  as  possible,  to  the  people  of  aE  the  terri- 
tory affected  by  the  changes.^  Should  convenience  seem  to 
render  it  desirable,  the  existing  debts  might  doubtless  be  pro- 
vided for  through  a  continued  taxation  for  the  purpose  within 
the  limits  which  were  before  liable.' 

To  give  locahty  to  a  purpose  in  respect  to  which  a  public  ex- 
penditure is  to  be  made,  it  is  obviously  not  essential  that  the 
expenditure  should  be  within  the  district,  nor  that  a  public 

each  may  tax  lands  of  its  residents  lying  in  the  other ;  there  boing  no  stat- 
ute permitting  it.    Dillingham  v.  Snow,  5  Mass.,  547. 

i  See  North  Hempstead  v.  Hempstead,  3  Wend.,  109, 135 ;  Hartford  Bridge 
Co.  V.  East  Hartford,  16  Conn.,  149,  171;  Windham  v.  Portland,  4  Mass., 
384-390;  Hampshire  v.  Franklin,  16  Mass.,  76,  85;  Medford  v.  Pratt,  4  Pick., 
232;  Montpelier  v.  East  Montpelier,  29  Vt.,  13,  30;  Milwaukee  v.  Milwau- 
kee, 12  Wis.,  93;  Okiey  v.  Harvey,  50  Bl.,  453;  Wade  v.  Eichmond,  18 
Grat.,  583;  MOner  v.  Pensacola,  2  Woods,  632. 

^Harrison  v.  Bridgeton,  16  Mass.,  16;  Hampshire  v.  FrankUn,  16  Mass.,  76; 
Salem  Turnpike  v.  Essex  Co.,  100  Mass.,  382;  Whitney  v.  Stow,  111  Mass., 
868;  Stone  v.  Charlestown,  114  Mass.,  214;  Sedgwick  v.  Bunker,  16  Kan., 
498;  Bristol  v.  New  Chester,  3  N.  H.,  524;  Portwood  v.  Montgomery,  52 
Miss.,  533;  Milwaukee  Town  v.  Milwaukee,  12  Wis.,  93;  Marshall  Co.  Court 
V.  Calloway  Co.  Court,  3  Bush,  93;  Layton  v.  New  Orleans,  13  La.  An.,  515; 
School  District  v.  Board  of  Education,  73  Mo.,  637.  That  when  territory  is 
brought  within  the  limits  of  an  existing  municipality  it  becomes  liable  to 
be  taxed  for  the  previous  debts  of  the  municipality,  see  Olney  v.  Harvey, 
50  m.,  453:  Watson  v.  Commissioners  of  Pamlico,  83  N.  C,  17;  Stilz  v. 
Indianapolis,  81  Ind.,  582.  As  to  the  effect  of  detaching  territory  from  a 
municipality  previously  indebted,  see  Galesburg  v.  Hawkinson,  75  111.,  152. 

3  See  Galesbm-g  v.  Hawkinson,  75  lU.,  153;  Rader  v.  Eoad  District,  36  N. 
J.,  273;  Alvis  v.  Whitney,  43  Ind.,  83.  Where  an  act  sets  off  one  town 
from  another,  it  may  provide  that  taxes  to  pay  existing  Habihties  shall 
be  assessed  and  collected  in  both  by  the  existing  ofllcers  as  if  the  act  had 
not  been  passed.    Winslow  v.  MorriQ,  47  Me.,  411. 
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work  created  by  means  thereof  should  have  its  situs  within  the 
district.  The  district  interest  must  be  the  true  test  whether  an 
object  is  or  is  not  a  proper  object  of  district  taxation ;  and  if 
the  benefits  are  had  by  the  district,  the  interest  is  manifest. 
The  case  of  city  water-works  located  outside  its  limits  is  an 
illustration.! 

1  Goddin  v.  Crump,  8  Leigh,  120,  155,  per  Tucker,  President ;  Denton  v. 
Jackson,  2  Johns.  Ch.,  317,  336.  But  in  general,  specific  authority  would  be 
required  to  enable  a  raunicipality  to  expend  money  outside  its  territorial 
limits  for  a  ptirpose  which  presumptively  is  not  local.  Thus,  a  town  under 
its  general  authority  to  vote  taxes  for  township  purposes  cannot  raise  money 
to  buUd  or  repair  a  bridge  outside.  Concord  v.  Boscawen,  17  N.  H.,  465. 
Compare  North  Hempstead  v.  Hempstead,  Hopk.  Ch.,  288;  EUey  v.  Roches- 
ter, 9  N.  Y.,  64.  But  with  proper  legislative  authority  it  may  do  this,  on 
the  ground  of  special  local  benefit.  Talbot  County  Commissioners  v.  Co. 
Com'rs  of  Queen  Anne,  50  Md.,  245.  See  Halsey  v.  Rumsey,  84  LI.,  89; 
Wright  V.  People,  87  lU.,  582;  Concord  v.  Boscawen,  17  N.  H.,  465. 

A  city  may  be  authorized  to  purchase  and  improve  a  pubUc  park  outside 
its  hmits.    M'CaUie  v.  Chattanooga,  3  Head,  317 ;  Halsey  u  People,  84  lU.,  89. 
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CHAPTER  VI. 

EQUAXITY  AND  UNIFORMITY  IN  TAXATION. 

Eequirement  of  equality.  There  is  no  imperative  require- 
ment that  taxation  shall  be  equal.  If  there  were,  the  opera- 
tions of  government  must  come  to  a  stop,  from  the  absolute 
impossibility  of  fulfilling  it.  The  most  casual  attention  to  the 
nature  and  operation  of  taxes  vdR  put  this  beyond  question. 
No  siagle  tax  can  be  apportioned  so  as  to  be  exactly  just,  and 
any  combination  of  taxes  is  likely  in  individual  cases  to  in- 
crease instead  of  diminishing  the  inequahty.  Theoretically, 
tax  laws  should  be  framed  with  a  view  to  apportioning  the 
burdens  of  government  so  that  each  person  enjoying  govern- 
ment protection  shall  be  required  to  contribute  so  much  as  is 
his  reasonable  proportion,  and  no  more.  The  tax  law  that 
comes  nearest  to  accomplishing  this  is,  in  theory,  the  most  per- 
fect. Eut  to  accomplish  this  it  may  not  be  requisite  to  require 
the  tax-gatherer  to  call  upon  every  individual,  and  coUect  from 
him  in  person  this  reasonable  proportion.  It  may  possibly  be 
found  that  the  most  equal  and  just  tax  can  be  collected  from 
the  fewest  persons.'  A  tax  on  an  article  of  prime  necessity, 
which  few  produce,  but  all  use,  may  be  collected  of  the  pro- 
ducers alone  without  their  feehng  the  burden  beyond  what 
others  would  feel  it,  because  the  tax,  in  the  natural  course  of 
business,  would  be  added  to  the  price  of  the  commodity,  and 
would  be  collected  by  the  producers  from  the  whole  com- 
munity of  consumers.  Such  a  tax  would  be  generally  distrib- 
uted, and  would  be  wanting  in  equality  only  because  of  the 
fact  that  articles  of  prime  necessity  are  not  consumed  by  dif- 
ferent members  of  the  community  in  proportion  to  their  means 
or  income,  and  therefore  the  poorer  classes  would  pay  more 
than  their  just  proportion.  To  collect  aU  the  revenues  of  gov- 
ernment by  a  tax  on  breadstuffs  exclusively  would  consequently 
be  to  compel  unequal  contributions  to  the  support  of  the  gov- 

1  Smith,  Wealth  of  Nations,  b.  5,  ch.  2,  pt.  2,  art.  4.  State  taxes  on  prop- 
erty by  valuation  are  collected  from  very  few  persons  —  five  to  eight  per 
cent,  of  the  whole  population.  The  indirect  taxes  levied  by  the  federal 
government  reach  all  or  nearly  all. 
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ernment,  by  means  of  the  necessities  of  the  poor.  A  tax  on 
an  article  which  is  purely  one  of  luxury  would  probably  be 
more  equal,  and  certainly  less  unjust,  and  would  be  diffused 
with  some  proportion  to  income ;  every  man  would  tax  him  - 
self,  and  would  abstain  or  indulge  as  he  felt  the  disposition 
and  abihty  to  pay.  To  collect  the  whole  revenue  of  the  state 
from  an  article  of  luxury  liJie  spirituous  liquors,  might,  if  it 
were  practicable,  be  as  little  hable  to  objection  as  any  other 
method ;  but  to  attempt  the  collection  of  aU  from  one  article 
would  require  a  tax  so  heavy  that  it  would  be  difficult  of  en- 
forcement, and  the  purpose  of  the  law  would  be  defeated  by 
diminishing  the  consumption  as  the  price  increased.  We  have 
already  seen  that  other  kinds  of  taxes  are  open  to  serious  ob- 
jections on  the  score  of  equality  and  justice.  A  tax  on  prop- 
erty by  valuation,  which  seems  perhaps  most  fair  of  all,  is 
subject,  as  has  been  shown,  to  difficulties  which  preclude  its 
being  laid,  apportioned  or  collected  with  absolute  justice.  A 
statement  of  these  difficulties  need  not  be  repeated  here. 

It  being  thus  manifest  that  there  are  serious  and  often  insm-- 
mountable  difficulties  in  the  way  of  equal  and  perfectly  just 
taxation,  it  remains  to  be  seen  what  is  the  rule  of  law  where 
in  the  particular  case  the  inequality  can  be  pointed  out  and 
demonstrated.  '  On  this  subject  certain  points  have  already 
been  covered.  The  legislature  must  decide  when  and  how  and 
for  what  public  purposes  a  tax  shaU  be  levied,  and  must  select 
the  subjects  of  taxation.  All  this  is  legislative,  and  the  legis- 
lative conclusion  in  the  premises  must  be  accepted  as  proper 
and  final.  It  follows  that  a  tax  cannot  be  attacked  on  aver- 
ment and  proof  that  some  other  tax  for  the  same  purpose 
would  have  been  more  just  and  more  equal.  An  excise  tax 
on  one  kind  of  business  only  is  not  illegal  for  the  discrimina- 
tion ;  it  is  always  to  be  conclusively  presumed  that  the  legis- 
lature found  good  and  controlling  reasons  impelling  the  action 
it  has  taken,  and  that,  in  view  of  all  the  circumstances  which 
were  known  to  its  members,  the  tax  which  has  been  provided 
for  is  reasonable.^ 

iSee  De  Camp  v.  Eveland,  19  Barb.,  81;  Nor.  Ind.  E.  R.  Co.  v.  Connelly, 
10  Ohio  St.,  159,  165;  People  v.  Brooklyn,  4  N.  Y.,  419;  Lusher  i;.  Scites,  4 
"W.  Va.,  11. 

In  WUliams  v.  Cammack,  3T  Miss.,  309,  334,  Hdndy,  J.,  speaking  of  a 
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Very  strong  language  has  been  used  by  the  courts  in  some 
cases,  and  a  restatement  of  some  of  them  in  this  place  may 
illustrate  some  of  the  diflaoulties  which  are  necessarily  en- 
countered in  all  attempts  at  equal  taxation. 

In  the  state  of  Pennsylvania  a  single  borough  was  allowed 
to  be  specially  taxed  for  the  cost  of  a  court-house  to  be  erected 
within  it  for  the  county.  This  was  a  departure  from  the  gen- 
eral rule,  and  the  tax  was  resisted  as  an  unequal  burden  as  be- 
tween the  people  of  the  borough  and  of  the  county.  But  the 
court  had  no  difficulty  in  showing  that  no  tax  system  which 
had  ever  existed  in  the  state  had  resulted  in  equality.  Some 
property  was  taxed  twice ;  some  escaped  any  taxation ;  the  exi- 
gencies of  the  state  required  changes  to  reach  new  sources  of 
revenue ;  but  no  one  imagined  that  the  inequalities  had  made 
the  jDrevious  taxation  unconstitutional.  Equality  of  contribu- 
tion had  not  been  required  by  the  biU  of  rights,  and  probably 
because  it  was  known  to  be  impracticable.  And  the  court  pro- 
ceeds : 

"  If  equality  were  practicable,  in  what  branch  of  the  gov- 
ernment would  power  to  enforce  it  reside  ?  l^ot  in  the  judiciary, 
unless  it  were  competent  to  set  aside  a  law  free  from  collision 
with  the  constitution,  because  it  seemed  unjust.  It  could  inter- 
pose only  by  overstepping  the  limits  of  its  sphere,  by  arrogat- 

special  levee  assessment,  says :  "  Nor  is  it  any  objection  to  the  constitution- 
ality of  tiie  act  tliat  it  operates  injuriously  upon  the  appellant.  Every  rev- 
enue biU,  and  every  ■work  of  pubUo  improvement,  must,  more  or  less,  have 
such  an  effect.  But  they  must  be  submitted  to  as  the  necessary  action  of  the 
machinery  of  government,  and  as  individual  sacrifices  to  the  general  good, 
in  order  that  the  advantages  of  the  social  compact  may  be  enjoyed.  This 
principle  rests  on  the  very  foundations  of  society,  and  is  illustrated  in  every 
day's  experience ;  the  citizen  yielding  his  natural  rights,  even  of  life,  Ub- 
erty  or  property,  to  the  pubUo  good.  But  he  can  only  claim  immnTiity  when 
it  is  secured  to  him  by  the, principles  of  the  constitution.'' 

In  People  v.  Whyler,  41  Cal.,  351,  355,  a  levee  tax  was  objected  to  as  not 
equal,  because  not  apportioned  according  to  benefits.  The  court  held  that 
it  was  required  to  be  apportioned  by  value,  and  Rhodes,  Ch.  J.,  says:  "A 
tax  is  equal  and  uniform  which  reaches  and  bears  with  the  Mke  burden  upon 
aU  the  property  within  the  given  district,  county,  etc.  It  bears  the  Mte 
burden  when  the  valuation  of  each  parcel  is  ascertaiued  in  the  same  mode — 
the  mode  prescribed  by  law^ — and  when  it  is  subject  to  the  same  rate  of  tax- 
ation as  other  property  within  the  district,  county,  etc.  Absolute  equality 
is  unattainable,  and  the  benefits  derived  or  to  be  derived  from  the  expendi- 
ture of  the  tax  cannot  be  taken  into  account." 
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fag  to  itself  a  power  beyond  its  proTince;  by  producing 
intestine  discord,  and  by  setting  an  example  Trliich  other  or- 
gans of  goTemment  might  not  be  slovr  to  follow.  It  is  its 
peculiar  duty  to  keep  the  first  hnes  of  the  constitution  clear, 
and  not  to  stretch  its  power  in  order  to  correct  legislative  or 
executive  abuses.  Every  branch  of  the  government,  the  judi- 
ciary included,  does  injustice  for  which  there  is  no  remedy,  be- 
cause everything  human  is  imperfect.  The  sum  of  the  matter 
is,  that  the  taxing  power  must  be  left  to  that  part  of  the  gov- 
ernment which  is  to  exercise  it. 

'•  But  what  if  this  power  were  so  managed  as  to  lay  the 
public  burthens  on  particular  classes  in  ease  of  the  rest  ?  It  is 
illogical  to  argue  from  an  extreme  case ;  or  from  the  abuse  of 
a  power  to  a  negation  of  it.  Every  authority,  however  indis- 
pensable, may  be  abused;  and  if  it  might  not,  it  would  be 
powerless  for  good."  ^ 

"Perfect  equality  in  the  assessment  of  taxes,"  it  is  said  in 
another  case.  "  is  unattainable.  Approximation  to  it  is  all  that 
can  be  had.  Under  any  system  of  taxation,  however  wisely 
and  carefully  framed,  a  disproportionate  share  of  the  public 
burdens  will  be  thrown  on  certain  kinds  of  property,  because 
they  are  visible  and  tangible,  while  others  a«e  of  a  nature  to 
elude  vigilance.  It  is  only  where  statutes  are  passed  which 
impose  taxes  on  false  and  imjust  principles,  or  operate  to 
produce  gross  inequality,  so  that  they  cannot  be  deemed 
in  anv  jtist  sense  proportional  in  their  effect  on  those  who 
are  to  bear  the  public  charges,  that  courts  can  interpose  and 

I  Gibson,  Ch.  J.,  in  Kirby  v.  Shaw,  19  Pa.  St.,  SoS,  260.  "EquaHty  of  tax- 
ation, as  a  TTijiTirn  of  taxation,  means  equality  of  sacrifice.  It  means  ap- 
portioning the  contributions  of  each  person  towards  the  expenses  of 
government,  so  that  he  shall  feel  neither  more  nor  less  inconvenience  from 
his  share  of  the  jayment  than  every  other  person  experiences  from  his. 
This  standard,  like  other  standards  of  perfection,  cannot  be  completely  real- 
ized." MiU,  PoL  Econ.,  b.  5,  ch.  2,  §  2.  There  is  a  very  elaborate  exam- 
ination of  this  general  subject  in  "Williams'  Case,  3  Bland.  Ch.,  186,  220. 

A  gas  and  larap  tax,  required  by  law  to  be  assessed  "  in  equal  proportions 
on  all  lots,"  is  not  so  assessed  when  the  same  sum  is  assessed  on  each  lot 
without  discrimination  throughout  the  municipality.  State  v.  Eeimen- 
schnelder,  39  N.  J.,  62.5.  A  statute  requiring  the  taxation  of  any  of  a  cer- 
tain kind  of  projjerty  brought  within  the  state  after  a  certain  specified  date 
is  void  for  want  of  uniformity.     Graham  r.,Chatauqua  Co.,  31  Kan,,  478. 
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arrest  the  course  of  legislation  by  declaring  such  enactments 
void."i 

"Perfectly  equal  taxation,"  it  has  again  been  said,  "will  re- 
main an  unattainable  good  as  long  as  laws  and  government 
and  man  are  imperfect."  ^  "  There  is  no  provision  in  the  con- 
stitution that  taxation  shall  be  equal.  Sound  pohcy  requires 
that  it  should  be,  so  far  as  possible.  But  perfect  equality  is 
not  possible.  Indeed,  if  this  was  necessary  there  could  be  no 
taxation  except  such  as  would  include  every  person  and  every 

1  Bigeloiv,  Ch.  J.,  in  Commonwealth  v.  Savings  Bank,  5  Allen,  438,  436. 
See  LoweU  v.  OHver,  8  AUen,  347;  Ould  v.  Richmond,  33  Grat.,  464,  4T3; 
HoweU  V.  Bristol,  8  Bush,  493.  "  Equality  can  never  be  but  approxima^ 
tion."  iJed/teJd,  J.,  in  Allen  V.  Drew,  44  Vt.,  174,  186.  See,  also,  as  to  the 
exclusiveiness  of  legislative  power  in  matters  of  taxation,  Athens  v.  Long, 
54  Ga.,  330;  TaUman  v.  Ti-easurer,  13  la.,  531 ;  Dubuque  v.  Railway  Co.,  47 
la.,  196;  Beals  v.  Amador  Co.,  35  Cal.,  634. 

'^Sharswood,  J.,  in  Grim  v.  School  District,  57  Pa.  St.,  433,  487.  Compare 
Durach's  Appeal,  63  Pa.  St.,  491;  People  v.  Worthington,  31  Bl.,  171; 
Commonwealth  v.  N.  E.  Slate  &  Tile  Co.,  13  Allen,  391 ;  Toungblood  v. 
Sexton,  33  Mich.,  406.  In  Cobuin  v.  Richardson,  16  Mass.,  213,  215,  a  tax 
on  the  lands  of  a  non-resident  for  parish  purposes  was  objected  to.  Par- 
leer,  Ch.  J. :  "  Numerous  are  the  inconveniences  and  great  is  the  injustice 
which  may  flow  from  this  statute.  But  it  is  for  the  legislature  alone  to  de- 
termine whether  these  are  or  are  not  counterbalanced  by  any  great  public 
good  which  may  be  expected  to  be  produced  by  it."  In  Comer  v.  Fol- 
som,  13  Minn.,  319,  333,  in  which  a  town  bounty  tax  was  contested,  on  the 
ground  that  it  benefited  in  part  another  town,  as  in  fact  it  did,  Wilson,  Ch. 
J. ,  holds  this  language :  "  It  is  generally  true  that  a  city,  town  or  coiinty, 
in  expending  money  for  the  advancement  of  its  own  local  interests,  either 
directly  or  indirectly  benefits  some  other  subdivision  of  the  state.  If  it 
builds  a  road  or  bridge,  or  aids  in  building  a  railroad,  or  in  making  any  other 
public  improvement,  from  which  benefit  to  itself  is  expected  to  accrue, 
frequently  some  other  subdivisicai  of  the  state  is  directly  and  equally  bene- 
fited ;  but  it  has  not  been  considered  that  this  would  be  a  legal  objection  to 
an  appropriation  or  tax  for  such  improvement.  If  our  constitution  required 
absolute  or  perfect  equality  in  taxation,  such  objection  would  perhaps  have 
to  be  admitted.  But  perfect  equality  is  not  required,  nor  is  it  possible.  All 
taxes  '  should  be  as  nearly  equal  as  may  be,'  in  the  language  of  the  consti- 
tution. If  the  taxes  imposed  are  distxibuted  on  just  principles  applicable 
alike  to  all  for  whose  benefit  the  appropriation  is  made  or  intended,  sub- 
stantial equality  is  attained,  and  no  constitutional  right  invaded."  Compare 
People  V.  Whyler,  41  Cal.,  351,  354. 

It  is  competent  to  impose  a  tax  on  a  particular  business  —  liquor  selling  — 
to  provide  and  maintain  an  asylum  for  inebriates.  State  v.  Cassiday,  23 
Minn.,  312;  State  v.  Kleiii,  22  Minn.,  32a 
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thing;  which  -would  be  manifestly  impracticable  and  unjust."' 
These  are  strong  expressions,  but  they  do  not  go  beyond  the 
demands  of  strict  accuracy. 

But  are  there  not  cases  which  on  thsir  face  are  manifestly  so 
unequal  and  unjust  as  to  furnish  conclusive  evidence  that 
equahty  has  not  been  sought  for,  but  avoided ;  that  oppression, 
not  justice,  was  desired,  and  confiscation,  not  taxation,  in- 
tended? Such  cases  it  surely  is  possible  to  conceive,  and  if 
such  has  never  been  the  intent  of  legislation,  it  is  certain  that 
it  has  sometimes  been  the  result. 

It  has  already  been  stated  that  inequality  does  not  necessa- 
rily foUow  the  restricting  of  a  tax  to  a  few  subjects  only,  or 
even,  to  a  single  subject.  Such  a  restricted  tax  might,  on  the 
other  hand,  under  some  circumstances,  be  as  equal  and  just  as 
any  that  could  be  laid.  A  tax  laid  exclusively  on  merchants' 
goods  might  not  be  burdensome  to  those  who,  in  the  first  in- 
.  stance,  paid  it,  since  the  effect  would  only  be  to  increase  the 
price  to  the  consumer,  and  thus  to  diffuse  the  burden  through 
the  whole  community.  A  hcense  tax  might  not  be  unjust 
though  laid  upon  a  single  occupation,  provided  that  it  was  so 
laid  that  none  who  followed  that  occupation  escaped  it.  Let 
it  reach  aU  of  a  class,  either  of  persons  or  things,  it  matters 
not  whether  those  included  in  it  be  one  or  many,  or  whether 
they  reside  in  any  particular  locality  or  are  scattered  aU  over 
the  state.  But  when,  for  any  reason,  it  becomes  discrimina- 
tive between  individuals  of  the  class  taxed,  and  selects  some 
for  an  exceptional  burden,  the  tax  is  deprived  of  the  necessary 
element  of  legal  equahty,  and  becomes  inadmissible.  It  is 
immaterial  on  what  ground  the  selection  is  made :  whether  it 
be  because  of  residence  in  a  particular  portion  of  the  taxing 
district,^  or  because  the  persons  selected  have  been  remiss  in 


^Sharswood,J.,  in  Weber  v.  Eeinhardt,  73  Pa.  St.,  370,  373.  See  Loan 
Associations.  Topeka,  30  Wall.,  655,  per  Miller,  J. ;  State  Railroad  Tax  Cases, 
93  T7.  S.,  575 ;  National  Bank  v.  Kimball,  103  U.  S.,  783 ;  Opinions  of  Justices, 
58  Me.,  590;  Savings  Bank  v.  New  London,  80  Conn.,  117;  Carrington  ». 
FarmiQgton,  31  Conn.,  65;  Coite  v.  Society  for  Savings,  38  Conn.,  173;  State 
V.  Township  Committee,  36  N.  J.,  66 ;  Am.  Union  Exp.  Co.  v.  St.  Joseph,  66 
Mo.,  675;  Apperson  v.  Memphis,  3  Flip.,  363. 

2  St.  Louis  V.  Spiegel,  75  Mo.,  145, 
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meeting  a  former  tax  for  the  same  purpose,'  or  because  of  any 
other  reason,  plausible  or  otherwise;  for  if  the  principle  of 
selection  be  once  admitted,  limits  cannot  be  set  to  it,  and  it 
may  be  made  use  of  for  the  purposes  of  oppression,  or  even 
of  punishment.  It  might  also  be  made  use  of  to  give  special 
privileges  in  the  nature  of  monopolies ;  as  if  loans  of  money 
were  in  general  taxed,  but  those  made  by  named  persons,  or 
by  residents  of  a  named  locality,  were  exempted;  in  which 
case  the  injustice  would  be  so  manifest  that  none  could  defend 
it.2    Even  within  the  class  taxed,  however,  there  may  be  rules 

1  State  V.  Township  Cominittee,  36  N.  J.,  66.  The  parties  in  this  case,  who 
were  specially  taxed  $1,000,  had  failed  to  pay  $200  before  assessed  against 
them  for  the  same  purpose.  Had  the  $300  been  reassessed  against  them, 
the  reassessment  could  not  have  been  complained  of.  It  was  decided  in 
NashviUe  v.  Althorp,  5  Cold.,  554,  that  where  a  merchant's  privilege  is 
taxed  discriminations  cannot  be  made;  e.  g.,  between  those  living  within 
and  those  without  a  city.  Compare  Robinson  v.  Charleston,  2  Rich.,  317; 
Fields  i\  Commissioners,  36  Ohio  St.,  476. 

2  See  lin  Sing  v.  Washburn,  20Cal.,  53,  a  case  of  exceptional  taxation  of 
persons  of  one  race.  For  the  general  rule,  see  Durach's  Appeal,  62  Pa.  St., 
491;  Fletcher  v.  Oliver,  25  Ark.,  289;  State  v.  Parker,  32  N.  J.,  426;  Young- 
blood  V.  Sexton,  33  Mich.,  406;  Ex  parte  Marshall,  64  Ala.,  266;  New  Or- 
leans V.  Dubarry,  33  La.  An.,  431.  In  some  cases  the  selection  of  subjects 
for  taxation  has  been  treated  as  inadmissible  on  the  principle  stated  in  the 
text ;  as  in  Franklin  Ins.  Co.  v.  State,  5  "W.  Va.,  849,  in  which  a  tax  of  three 
per  cent,  on  the  pi-emiums  of  insurance  companies  was  held  void,  the  con- 
stitution requiring  taxation  to  be  equal  and  uniform,  and  this  tax  law  ap- 
plying to  no  other  class  of  subjects  or  corporations,  or  to  individuals.  The 
tax  seems  to  have  been  regarded  as  a  tax  on  property.  Surely  the  require- 
ment of  xmiformity  cannot  make  it  essential  that  all  persons  or  subjects 
shall  be  taxed,  nor  that  all  corporations  shall  be  taxed  alike.  Does  it  mean 
any  more  than  that  any  particular  tax  shall  be  laid  equally  and  uniformly 
upon  the  persons  or  subjects  vrithin  the  class  taxed?  Would  not  a  tax  of 
one  per  cent,  on  the  net  earnings  of  aU  railroad  companies  be  equal  and 
uniform?  And  if  this  is  inadmissible,  how  can  there  be  any  equalization 
of  taxation,  as  between,  for  instance,  the  insurance  company  and  the  saloon 
keeper,  unless  everything  is  brought  to  the  standard  of  a  property  tax,  in 
which  case  those  who  ought  to  pay  most  would  sometimes  pay  least?  See 
Slaughter  v.  Commonwealth,  13  Grat.,  767;  Carter  v.  Dow,  16  Wis.,  298.  In 
State  V.  Charleston,  12  Rich.,  702,  732,  IhivMn,  Chancellor,  says:  "Essen- 
tial characteristics  of  any  system  of  taxation,  properly  so  called,  are  cer- 
tainty, equality,  universality.  All  the  persons  or  property  within  a  state, 
district,  city  or  other  fraction  of  territory  having  a  local  sovereignty  for  the 
purpose  of  taxation,  should,  as  a  general  rule,  constitute  the  basis  for  tax- 
ation."   lake  language  is  made  use  of  by  Tuck,  J.,  in  O'Neal  v.  Bridge  Co., 
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of  distinction;  and  these  are  perfectly  admissible,  provided 
they  are  general  rules  and  are  observed.  If  a  state,  for  exam- 
ple, were  to  decide  to  levy  an  occupation  tax  upon  one  of  the 
learned  professions,  it  might  decide  to  lay  the  same  tax  upon 
each  member,  or  it  might  discriminate  so  that  the  tax  should 
be  proportioned  to  the  professional  income.  Either  course 
would  be  admissible,  provided  the  rule  were  made  general,' 
though  the  latter  may  be  the  more  equitable.  But  questions 
of  mere  equity  in  taxation  are  for  the  legislature,  not  for  the 
courts.^ 

Exemptions.  Every  statute  for  the  levy  of  taxes  is  in  a 
sense  a  statute  making  exemptions ;  that  is  to  say,  it  leaves 
many  things  untaxed  which  it  would  be  entirely  competent  to 
tax  if  the  legislature  had  deemed  it  wise  or  politic.  One  state 
will  lay  the  burden  on  property  only,  another  on  property  and 
corporations,  another  on  property  and  the  different  kinds  of  busi- 
ness, and  so  on.  In  each  case  there  is  such  selection  of  sub- 
jects as  the  legislative  wisdom  has  determined  upon,  and  the 
determination  is  conclusive.  All  subjects  for  which  taxation 
is  not  provided  are  exempted,  and  the  subjects  selected  are 
alone,  for  the  time,  taxable.^ 

When,  however,  the  selections  have  been  made,  and  the  gen- 
eral rule  determined  upon,  it  has  been  customary  for  the  legis- 
lature to  make  certain  exemptions  of  either  persons  or  property 
coming  within  the  general  rule,  but  which,  for  reasons  of  gen- 
eral policy,  it  is  deemed  wise  not  to  tax.  Some  of  these,  such 
as  the  exemptions  of  household  furniture,  tools  of  trade,  etc., 
and  the  hmited  personal  property  which  very  poor  persons 

18  Md.,  1,  23,  and  it  is  quite  true  and  just  where  taxation  by  values  is  what 
the  law  provides  for ;  but  it  has  but  hmited  apphcation  to  the  taxation  of 
business  in  any  form. 

1  Ould  V.  Richmond,  23  Grat.,  464;  St.  Louis  v.  Steinberg,  69  Mo.,  289. 

2  A  remarkable  case  of  invidious  exemption  occurs  in  the  legislation  of 
Arkansas  for  1871.  A  statute  purporting  to  be  passed  in  the  interest  of  im- 
migration and  manufactures  exempted  every  species  of  manufacture  and 
mining,  but  excluded  from  its  benefits  all  whose  monthly  production  did 
not  reach  a  sum^  named,  thus  discriminating  against  small  capitalists. 

3  See  City  CouncU  v.  St.  Phillip's  Church,  1  McMul.  Eq.,  139,  144;  Martin 
V.  Charleston,  13  Eich.  Eq.,  50,  52;  Levy  v.  Smith,  4  Fla.,  154;  Brewer  Co. 
V.  Brewer,  63  Me.,  62;  Butler's  Appeal,  73  Pa.  St.,  448;  State  v.  County 
Court,  19  Ark.,  360. 
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may  be  possessed  of,  are  to  be  looked  upon  ratber  as  in  tbe 
nature  of  limitations  of  tbe  general  rule,  tban  as  exceptions 
from  it ;  tbe  taxation  being  only  of  all  tbat  is  possessed  over 
and  beyond  wbat  bas  been  left  out  as  absolutely  needful  to  tbe 
owner's  support.  Property  made  use  of  for  educational  pur- 
poses tbougb  LQ  tbe  bands  of  private  individuals,  tbe  property 
of  cbaritable  associations,  of  cemetery  companies,  and  tbe  like, 
are  excluded  fi'om  tax  roUs  for  sunilar  reasons ;  tbese  being 
supported  by  contributions  collected  alike  from  ricb  and  poor, 
and  baving  strong  claims  to  public  encouragement. 

Implied  exemptions.  Before  noticing  tbe  exemptions  ex- 
pressly made  by  law,  it  wiU  be  convenient  to  speak  of  some 
whicb  rest  upon  implication.  Some  tbings  are  always  pre- 
sumptively exempted  from  tbe  operation  of  general  tax  laws, 
because  it  is  reasonable  to  suppose  tbey  were  not  witbin  tbe 
intent  of  tbe  legislature  in  adopting  tbem.  Sucb  is  tbe  case 
witb  property  belonging  to  the  state  and  its  municipalities, 
and  wbicb  is  beld  by  tbem  for  governmental  purposes.  All  sucb 
property  is  taxable,  if  tbe  state  sball  see  fit  to  tax  it ;  *  but  to 
levy  a  tax  upon  it  would  render  necessary  new  taxes  to  meet 
tbe  demand  of  tbis  tax,  and  tbus  tbe  public  would  be  taxing 
itself  in  order  to  raise  money  to  pay  over  to  itself,  and  no  one 
would  be  benefited  but  tbe  officers  employed,  wbose  compensa- 
tion would  go  to  increase  tbe  useless  levy.  It  cannot  be  sup- 
posed tbat  tbe  legislature  would  ever  purposely  lay  sucb  a 
burden  upon  public  property,  and  it  is  therefore  a  reasonable 
conclusion  tbat,  however  general  may  be  the  enumeration  of 
property  for  taxation,  tbe  property  held  by  tbe  state  and  by 
all  its  municipalities  for  governmental  purposes  was  intended 
to  be  excluded,  and  the  law  will  be  administered  as  excluding 
it  in  fact.2    Tbe  grant,  therefore,  in  general  terms  to  a  city  of 

1  Louisville  v.  Commonwealth,  1  Duv.,  395 ;  Way  land  v.  Commissioners,  4 
Gray,  500;  Durkee  v.  Commissioners,  29  Kan.,  697;  Trustees  of  Schools  v. 
Trenton,  30  N.  J.  Eq.,  667. 

2  Louisville  v.  Commonwealth,  1  Duv.,  295;  People  ■».  Salomon,  51  HI.,  37; 
Directors  of  the  Poor  v.  School  Directors,  42  Pa.  St.,  21,  25  (case  of  poor- 
house);  State  V.  Gaffney,  34  N.  J.,  133;  "West  Hartford  v.  Water  Commis- 
sioners, 44  Conn.,  360;  Rochester  v.  Rush,  80  N.  Y.,  302  (oases  of  city  water- 
works and  land  acquired  therefor);  Industrial  TTniversity  v.  Champaign 
County,  76  m.,  283  (case  of  property  held  in  trust  for  a  state  educational  in- 
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the  power  to  tax  -will  not  be  held  to  confer  power  to  tax  state 
or  county  property ,i  and  the  rule  apphes  to  the  property  of 
public  educational  and  charitable  institutions  which  perform 
pubhc  functions  under  state  control/  and  to  any  other  corpo- 
ration of  which  the  state  is  substantially  the  corporator,  and 
which  exists  for  governmental  purposes.' 

But  a  municipal  corporation  may  hold  property  not  for  gov- 
ernmental purposes,  but  for  the  mere  convenience  of  its  peo- 
ple, or  to  supply  some  need  which  is  commonly  supplied  by  a 
private  corporation ;  such  as  water  or  gas  works ;  and  the  pre- 
sumption of  an  intention  to  exclude  such  property  from  taxa- 
tion would  be  very  slight,  and  perhaps  could  not  arise  at  all  on 
the  language  of  the  law.  Such  property  is  deemed  to  be  held 
by  the  corporation,  as  is  expressed  in  one  case,  in  its  social  or 
commercial  capacity  as  a  private  corporation,  and  for  its  own 
profit ;  *  and  therefore  it  was  held  that  vacant  lots  owned  by  a 
city,  market  houses,  fire  engines,  etc.,  were  not  presumptively 

stitution).  And  see  King  v.  Commissioners,  etc.,  4  T.  E.,  730;  King  v. 
Inhab.  of  Liverpool,  7  B.  &  C,  61;  King  v.  Terrott,  3  East,  506;  Queen  v. 
Shee,  4  Q.  B.,  2;  Queen  v.  Exminster,  13  A.  &  E.,  3;  People  v.  Doe,  36  Cal., 
230;  People  v.  Austin,  47  Cal.,  358;  Worcester  Co.  v.  Worcester,  116  Mass., 
193;  Inhab.  of  Wayland  v.  Commissioners,  4  Gray,  500;  Gibson  v.  Howe, 
37  la.,  168;  Moore  v.  Morledge,  43  la.,  26;  State  v.  Gafifney,  34  N.  J.,  133; 
Directors  of  Poor  v.  School  Directors,  42  Pa.  St.,  21. 

1  Piper  V.  Singer,  4  S.  &  R.,  354;  Nashville  v.  Bank  of  Tennessee,  1  Swan, 
269;  People  v.  McCreery,  34  Cal.,  432,  456;  People  v.  Doe,  36  Cal.,  230;  Peo- 
ple V.  Austin,  47  Cal.,  353;  Reid  v.  State,  74  Ind.,  253;  Townsen  v.  Wilson, 
9  Pa.  St.,  370. 

2 Trustees  of  University  v.  Champaign  Co.,  76  lU.,  184;  Board  of  Regents 
V.  Hamilton,  38  Kan.,  376. 

3  Nashville  v.  Bank  of  Tennessee,  1  Swan,  369.  But  the  mere  fact  that  a 
city  controls  the  rates  of  a  water  company  or  other  company  created  to  sup- 
ply a  public  need  wiU  not  create  an  implied  exemption  in  its  favor,  the  stock 
being  held  by  individuals.  Appeal  of  Des  Moines,  etc.,  Co.,  48  la.,  334.  A 
municipal  corporation  cannot  hold  private  property  —  e.  g.,  a  park  —  in  trust 
for  the  owners  of  lots  fronting  on  it  so  as  to  exempt  it  from  taxes  and  as- 
sessments under  general  laws.    McChesney  v.  People,  99  111.,  316. 

4  Louisville  v.  Commonwealth,  1  Duv.,  395.  See  West  Hartford  v.  Water 
Com'rs,  44  Conn.,  360.  This  private  side  to  a  public  corporation  has  often 
been  recognized  in  other  than  tax  cases.  Bailey  v.  New  York,  3  HUl,  531 ; 
3  Denio,  433;  Lloyd  v.  New  York,  5  N.  Y.,  869;  Ston-s  v.  Utica,  17  N.  Y., 
104;  Western  Fund  Savings  Society  v.  Philadelphia,  31  Pa.  St.,  175;  Com- 
missioners V.  Duckett,  30  Md.,  468;  Detroit  v.  Corey,  9  Mich.,  165;  post, 
ch.  XXL 
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excluded  from  taxation  ;i  but  this,  unless  restricted  to  the  case 
of  special  assessments,  would  seem  to  be  limiting  the  implied 
exemption  uiireasonably,  and  certainly  more  than  other  cases 
limit  it.^ 

Allowance  for  debts.  Eevenue  laws  sometimes  permit  tax 
payers  to  deduct  from  the  property  to  be  taxed  the  debts  owing 
by  them.  Sometimes  the  deduction  is  from  credits  only ;  some- 
times from  mortgages ;  sometimes  from  the  aggregate  of  per- 
sonal estate.  Reference  is  made  in  the  note  to  decisions  as  to 
these  allowances.'  The  allowance  is  not  in  any  proper  sense 
an  exemption,  but  is  made  by  way  of  reaching  the  just  amount 
of  taxable  property. 

1  Louisville  v.  Commonwealth,  1  Duv.,  295.  Compare  Appeal  of  Des 
Moines,  etc,  Co.,  48  la,,  324.  County  property,  it  seems,  maybe  subject  to  a 
water  tai  ia  Illinois,  unless  expressly  exempted.  Cook  County  v.  Chicago, 
103  HI.,  646. 

2  The  following  public  property  held  not  taxable :  A  city  hall,  Louisville 
V.  Commonwealth,  1  Duv.,  295.  A  city  sUp,  Low  v.  Lewis,  46  Cal.,  550. 
Court-house  and  jail,  Worcester  Co.  v.  Worcester,  116  Mass.,  193.  Water- 
works, reservoirs,  eta,  West  Hartford  v.  Water  Com'rs,  44  Conn.,  360 ;  State 
V.  GafEney,  34  N.  J.,  131;  Rochester  v.  Rush,  80  N.  Y.,  302.  Cemetery, 
People' v.  Doe,  36  Cal.,  220;  Louisville?;.  Nevin,  10  Bush,  549.  Poor-house, 
Directors  of  Poor  v.  School  Directors,  42  Pa.  St.,  21.  Park  or  common,  St. 
Louis  V.  Gorman,  29  Mo.,  593.  School  fund  property  is  not  taxable  in 
Illinois  (Chicago  v.  People,  80  HI.,  384).  and  probably  not  in  any  state. 

'  A  note  given  by  a  tax  payer  and  outstanding  is  to  be  allowed  as  a  debt, 
though  it  is  payable  on  demand,  given  for  United  States  securities,  and  may 
have  been  given  as  a  device  to  escape  taxation.  People  v.  Ryan,  88  N,  Y., 
142;  citing  StUweE  v.  Corwm,  55  Ind.,  433;  Smale  v.  Burr,  L.  R.,  8  O.  P., 
64.  The  amounts  an  insurance  company  would  be  required  to  return  on 
surrender  of  policies  are  not  to  be  deducted  as  debts.  People  v.  Davenport, 
91  N.  Y.,  574  Neither  is  the  reinsurance  item  in  the  report  of  the  company 
to  be  deemed  a  debt.  Insurance  Co.  v.  CappeUar,  38  Ohio  St.,  560.  As  to 
what  is  "  iadebtedness  within  the  state"  under  an  Oregon  statute  allowing 
such  indebtedness  to  be  deducted,  see  Ankeimy  v.  Multnomah  Co.,  4  Or., 
271.  It  is  held  in  the  same  state  that  a  debt  contracted  for  the  mere  pur- 
pose of  evading  taxation  is  not  to  be  regarded.  Poppleton  v.  Yamhill  Co., 
8  Or.,  337.  See  Waller  v.  Yaeger,  39  la.,  328.  As  to  deduction  of  indebt- 
edness in  Indiana,  see  Matter  v.  Campbell,  71  Ind.,  512.  Money  on  hand  or 
on  deposit  is  not  a  solvent  credit  within  the  meaning  of  a  statute  allowing 
indebtedness  to  be  deducted  from  the  amount  of  solvent  credits.  Richmond, 
etc.,  R.  Co.  V.  Commissioners,  84 N.  C,  504.  Corporate  stocks  are  not  solv- 
ent credits.  Raleigh,  etc.,  R.  Co.  v.  Commissioners,  87  N.  C,  414.  The  allow- 
ance of  credits  and  deductions,  if  the  law  operates  alike  on  all  persons  and 
property  hke  situated,  does  not  establish  a  want  of  uniformity.    Edwards 
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Constitutional  restrictions.  Before  considering  the  express 
exemptions  from  general  taxation  wliich  it  has  been  customary 
to  make  in  state  revenue  laws,  it  wiU  be  convenient  to  examine 
briefly  the  constitutional  provisions  which  have  been  adopted 
in  the  several  states  with  the  purpose  of  securing  uniformity 
in  taxation,  and  to  make  the  rule  of  uniformity  compulsory 
upon  the  legislature.  The  differences  in  these  provisions  are 
very  considerable,  but  enough  of  them  have  been  the  subject 
of  judicial  consideration  to  make  the  decisions  upon  them  a 
sufficient  guide  to  the  meaning  of  all. 

Alabama.  The  constitution  provided  that  "  ISo  man  or  set 
of  men  are  entitled  to  exclusive,  separate  public  emoluments 
or  privileges,  but  in  consideration  of  public  services."  The 
legislature  granted  a  charter  to  an  insurance  company,  and 
provided  therein  that  "  as  a  full  commutation  for  all  taxes,  im- 
positions or  assessments  on  the  capital  stock  of  said  company 
or  on  any  of  its  property  or  effects,"  the  company  should  an- 
nually pay  into  the  state  treasury  a  specified  sum  of  money ; 
and  the  charter  was  declared  unalterable,  except  with  the  con- 
sent of  its  trustees,  for  the  term  of  twenty  years.  The  com- 
mutation being  contested,  it  was  held  that  it  must  be  deemed 
to  have  been  granted  in  consideration  of  advantages  to  be  de- 
rived by  the  public  from  the  establishment  of  the  corporation 
and  the  performance  of  its  corporate  functions  and  duties,  and 
that  the  commutation  was  not  therefore  violative  of  the  con- 
stitutional provision.^ 

V.  People,  88  111.,  340.  As  to  what  are  solvent  debts  in  case  of  an  insurance 
company,  see  Alabama,  etc.,  Ins.  Co.  v.  Lott,  54  Ala.,  499. 

For  a  case  of  allowance  to  a  shareholder  in  a  corporation  of  his  propor- 
tion of  the  tax  paid  by  the  corporation  on  its  property,  see  EaOroad  Co.  v. 
Commissioners,  87  N,  C,  414.  Under  a  statute  providing  for  exempting 
from  taxation  "  so  much  of  the  debts  due  or  to  become  due  to  any  person 
as  shall  equal  the  amount  of  bona  fide  and  unconditional  debts  by  him  ow- 
ing," held,  a  shareholder  in  a  national  bank  was  entitled  to  the  set-off  against 
the  amount  of  his  shares.  Euggles  v.  Fond  du  Lac,  53  Wis.,  436,  cittag 
People  V.  Weaver,  100  U.  S.,  539;  Pelton  v.  Nat.  Bank,  101  TJ.  S.,  143;  Cum- 
mings  V.  Nat.  Bank,  101  U.  S.,  153;  Evansville  Nat.  Banku  Britten,  8 
Fed.  Eep.,  867. 

iDaughdriU  v.  Insurance  Co.,  31  Ala.,  91.  See  111.  Cent.  E.  Co.  v.  McLean 
Co.,  17  lU.,  391;  Ide  v.  Finneran,  39  Kan.,  654;  Louisiana  Lottery  Co.  v.  New 
Orleans,  24  La.  An.,  86.  Compare  Louisiana  Cotton  Manuf.  Co.  v.  New 
Orleans,  31  La.  An.,  440,  and  cases  cited.  Contra,  Home  Ins.  Co.  v.  Swei- 
gert,  104  lU.,  653. 
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Equality  of  taxation  being  a  constitutional  requirement,  it 
is  not  competent  to  discriminate  against  a  foreign  insurance 
company  to  make  the  tax  upon  it  correspond  to  the  tax  im- 
posed upon  home  corporations  in  the  state  where  such  foreign 
corporation  has  its  situs} 

The  constitution  as  revised  afterwards  contains  a  provision 
that  "  the  property  of  corporations  now  existing,  or  hereafter 
created,  s^U  forever  be  subject  to  taxation  the  same  as  prop- 
erty of  individuals,"  etc.  Under  this  provision  it  is  not  com- 
petent to  provide  by  law  that  the  taxation  of  the  property  of 
corporations,  or  of  any  class  thereof,  shall  not  exceed  a  cer- 
tain percentage  which  is  below  the  limit  to  which  the  taxation 
of  other  property  is  restricted.'^ 

Another  provision  is  that  "  all  taxes  leiried  on  property  in 
this  state  shall  be  assessed  in  exact  proportion  to  the  value  of 
such  property."  It  is  not  competent  for  the  legislature  under 
this  provision  to  prescribe  or  declare  an  arbitrary  or  artificial 
value  to  the  property  of  individuals  or  corporations,  and  assess 
taxes  on  such  valuation,  and  statutes  to  that  effect  are  void.' 
But  a  license  tax  on  attorneys  and  physicians  does  not  violate 
the  constitutional  requirement  of  taxation  by  value.'' 

ArJcansas.  The  constitution  provided  that  "all  property 
shall  be  taxed  according  to  its  value ;  the  manner  of  ascertain- 
ing which  to  be  as  the  general  assembly  shall  direct,  making 
the  same  equal  and  uniform  throughout  the  state."  "Where 
the  legislature,  by  a  city  charter,  undertook  to  exempt  the 
property  of  the  inhabitants  from  taxation  for  the  construction 

1  Clark  ij.  Mobile,  67  Ala.,  317.  Tax  laws  are  to  be  construed  so  as  to 
avoid  double  taxation  where  practicable.  Board  of  Revenue  v.  Gas  light 
Co.,  64  Ala.,  269. 

2 Mobile  V.  Stonewall  Ins.  Co.,  53  Ala.,  570;  Perry  Co.  v.  Raih-oad  Co.,  65 
Ala.,  391;  State  Auditor  v.  Jackson  Co.,  65  Ala.,  143. 

3  The  statute  in  question  provided  for  the  assessment  of  railroad  property 
like  other  property,  but  added  that  "in  no  case,  where  the  data  of  such  an 
estimate  shall  be  in  the  possession  of  the  board,  shall  such  property  be  esti- 
mated at  a  sum  less  than,  that  which,  at  an  interest  of  eight  per  cent.,  would 
yield  the  sum  shown  by  such  data  to  constitute  the  net  earnin.ss  of  such 
property ;  suCh  net  earnings  to  consist  of  the  whole  earnings,  deducting  the 
running  expenses  of  such  road ;  but  in  no  case  nor  to  any  extent  is  any 
allowance  or  deduction  to  be  made  on  any  other  account."  Held  void. 
Board  of  Assessment  v.  Alabama  Cent,  R,  R.  Co.,  59  Ala.,  551, 

4McCaskell  v.  State,  53  Ala.,  510. 
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of  roads  in  the  comity  of  wMch.  tlie  city  formed  a  part,  this 
was  held  invalid  as  a  violation  of  the  rule  of  uniformity  which 
the  constitution  had  estahhshed.^  The  provision,  however, 
does  not  apply  to  local  taxes,  and  wiU  not  prevent  taxes  on 
occupations,^  or  taxes  on  land  by  area  for  levee  purposes.' 

California.  The  constitution  requires  that  "  taxation  shall 
be  equal  and  uniform,"  and  that  "  all  property  in  the  state 
shaU  be  taxed  in  proportion  to  its  value."  Under  this  the  fol- 
lowing rulings  have  been  made :  1.  That  "  all  property  in  the 
state"  was  to  be  understood  as  intending  all^7■^'«afe  property 
only,  and  that  it  did  not  include  the  public  property  belonging 
to  the  United  States  or  the  state  and  its  municipalities.*  2. 
That  exemptions  of  private  property  would  be  inconsistent  with 
the  requirement  of  equality  and  uniformity,  and  consequently 
were  forbidden.*  3.  That  special  assessments  for  local  improve- 
ments need  not  be  levied  by  value,^  but  that  whatever  basis 
was  adopted,  exemptions  of  property  falling  within  the  class 
assessed  were  forbidden.''  4.  That  a  levy  to  be  expended  in 
protecting  a  district  from  inundation  was  to  be  considered  a 
tax  rather  than  a  special  assessment,  and  must  therefore  be 
made  on  property  by  valuation.^  5.  Th?,t  the  requirement  of 
uniformity  in  the  taxation  of  property  was  not  violated  by  a 
tax  on  business  graduated  by  sales ; '  but  it  would  be  violated  by 
a  city  ordinance  imposing  a  higher  fee  upon  a  merchant  selling 
goods  by  sample,  but  not  bringing  his  stock  within  the  corporate 
limits,  than  upon  one  who  kept  his  stock  there.'"  6.  That  solvent 

1  Fletcher  v.  Oliver,  25  Ark.,  289. 

2  Washington  v.  State,  13  Ark.,  753. 

3  McGehee  v.  Mathis,  31  Ark.,  40. 

<  People  V.  McCreery,  34  Cal.,  433. 

'People  V.  McCreery,  34  Cal.,  433;  People  v.  Whartenby,  38  Cal.,  461; 
People  V.  Eddy,  43  Cal.,  331;  Lick  v.  Austin,  43  Cal.,  590.  Authority  to  a 
board  of  supervisors  to  remit  a  tax  or  a  part  of  a  tax  in  a  specified  district 
would  be  inconsistent  with  the  requirement  of  uniformity,  and  consequently 
iavaUd.    WUson  v.  Supervisors  of  Sutter,  47  Cal.,  91. 

«Btimett  V.  Sacramento,  13  Cal.,  76;  Blanding  v.  Buit,  13  Cal.,  343; 
Emory  v.  San  Francisco  Gas  Co.,  28  Cal.,  345;  Walsh  v.  Mathews,  29  Cal., 
133;  Crosby  v.  Lyon,  37  Cal.,  343. 

'People  V.  San  Francisco,  etc.,  E.  Co.,  85  Cal.,  606, 

8 People  V.  Whyler,  41  Cal.,  351. 

8  Sacramento  v.  Crocker,  16  Cal.,  119. 

10 £te parte  Frank,  53  Cal.,  608, 
13 
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credits  are  property,  and  must  be  taxed  as  such  to  the  party- 
owning  them.'  7.  That  a  state  revenue  law  is  not  void  for 
want  of  uniformity,  because  of  the  regulations  of  different 
counties  as  regards  enforcing  collection  of  delinquent  taxes 
being  different,^  though  it  might  be  if  it  provided  different  rules 
for  reaching  the  valuation  of  property  owned  by  different 
classes,  whereby  substantial  inequality  was  produced.'  8.  That 
an  act  has  uniform  operation  in  the  constitutional  sense  if  it 
operates  uniformly  throughout  the  municipality  which  alone  is 
taxable  tmder  it.*  9.  That  it  is  not  incompetent,  in  providing 
for  the  relevy  of  a  void  tax,  to  provide  for  allowing  sums  paid 
thereon  previously.*  10.  And  that  the  requirement  of  taxation 
by  value  is  satisfied  by  the  ascertainment  of  the  value  as 
directed  by  law,  even  though  it  be  done  before  the  passage  of 
the  law  for  levying  the  tax.* 

'People  V.  McCreery,  34  Cal.,  432;  People  v.  Gerke,  85  Cal.,  677;  People 
V.  Black  Diamond  Co.,  37  Cal.,  54;  People  v.  Whartenby,  38  Cal.,  461; 
People  V.  Hibemia  Bank,  51  Cal.,  248 ;  Bank  of  Mendocino  v.  Chalfant,  51 
CaJ.,  369. 

The  fact  that  the  debt  is  secured  by  mortgage  on  land  which  is  also  tax- 
able can  make  no  difference.  People  v.  Eddy,  48  Cal.,  331.  See  MoCoppim 
V.  McCartney,  60  Cal.,  867;  Kirtland  v.  Hotchkiss,  100  U.  S.,  491.  Compare 
Lick  V.  Austin,  43  Cal.,  590;  Savings  Society  v.  Austin,  46  Cal.,  415. 

2 People  V.  Cent.  Pac.  R.  Co.,  43  Cal.,  898. 

3 San  Mateo  Co.  v.  Raih-oad  Co.,  8  Sawy.,  238;  S.  C,  13  Fed.  Rep.,  722. 

*San  Francisco  v.  Spring,  etc..  Works,  54  Cal.,  571. 

6 People  V.  Latham,  52  Cal.,  598. 

6  People  V.  Latham,  52  Cal.,  598.  Further  as  to  what  is  equal  and  uni- 
form taxation,  see  Beals  v.  Amador  Co. ,  35  Cal. ,  624 ;  Chambers  v.  Satterloe, 
40  Cal.,  497;  Peoples.  Placerville,  etc.,  R.  Co.,  34  Cal.,  656;  Barton  v.  Kal- 
loch,  56  Cal.,  95;  People  v.  Townsend,  56  Cal.,  '633. 

A  constitutional  provision  allowing  the  taxation  of  railroad  corporations 
without  deducting  from  the  value  of  their  property  the  amount  of  any 
mortgage  or  U«n  thereon,  although  it  practically  permits  the  taxing  of  such 
corporations  at  a  higher  rate  upon  their  property  than  is  assessed  upon  the 
property  of  others,  is  not  in  conflict  with  the  fourteenth  amendment  to  the 
federal  constitution.  The  provision  therein,  that  a  state  shall  not  "  deny  to 
any  person  the  equal  protection  of  the  laws,"  does  not  apply  to  corporations. 
Central,  etc.,  R.  R.  Co.  v.  Board  of  Equalization,  60  Cal.,  35;  citing  Ins.  Co. 
'.  New  Orleans,  1  Woods,  85. 

If  a  mortgage  is  not  taxable  when  taken,  the  mortgagee  has  no  vested 
right  in  the  exemption,  and  it  may  be  made  taxable  afterwards.  McCoppin 
V.  McCai-tney,  60  Cal.,  367. 

For  a  singular  provision  for  the  taxation  of  migratory  herds  of  cattle, 
which  was  held  void  on  grounds  of  inequality,  see  People  v.  Townsend,  56 
Cal.,  638. 
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Colorado.  The  constitution  provides  that  "  all  taxes  shall  be 
uniform  upon  the  same  class  of  subjects  within  the  territorial 
limits  of  the  authority  levying  the  tax,"  eto.  It  forbids  ex- 
emptions with  the  exception  of  certain  which  are  specified. 
Under  these  provisions,  a  statute  which  relieves  real  estate  in 
cities  and  villages  from  taxation  for  road  purposes,  and  makes 
no  provision  for  its  taxation  for  street  purposes,  is  unconstitu- 
tional.' 

Georgia.  A  provision  that  taxation  of  property  shall  be  ad 
valorem  only  will  preclude  the  taxation  of  animals  by  the 
head.^  Income  is  not  property  within  the  meaning  of  this  pro- 
vision,'nor  is  business;  and  occupations  as  such  may  be  taxed.* 
A  provision  that  "  all  taxation  shall  be  uniform  on  the  same 
class  of  subjects  to  be  taxed,  within  the  territorial  limits  of  the 
authority  levying  the  tax,"  is  not  violated  by  taxing  one  kind 
of  business  or  one  occupation  and  not  another ;  but  the  same 
tax  must  be  levied  on  all  members  of  the  class  taxed.'  Per- 
sons engaged  in  the  same  occupation,  if  not  taxed  alike,  should 
be  classified  by  some  clear  distinction  in  business,  other  than 
the  amount  or  value  of  the  business ;  or  if  the  tax  be  scaled 
according  to  the  amount  or  value,  it  should,  to  correspond  with 
the  sense  and  spirit  of  the  constitution,  be  ad  valorem.^  A  city 
tax  on  common  carriers  who  drive  wagons,  drays,  etc.,  is  law- 
fully apportioned  according  to  the  number  of  vehicles  used  by 
them  respectively,  and  such  apportionment  is  in  accord  with 
the  uniformity  rule  of  the  constitution.'    It  seems  that  the  con- 

1  Gunnisoii  Co.  v.  Owen,  7  Col.,  467. 

2  Ldvingston  v.  Albany,  41  Ga.,  21,  Compare  Goodwin  v.  Savannah,  53 
Ga.,  410. 

'Waring  v.  Savannah,  60  Ga.,  93. 

*Burch  V.  Savannah,  42  Ga.,  596;  Bohler  v.  Schneider,  49  Ga.,  195;  Home 
Ins.  Co.  V.  Augusta,  50  Ga.,  530;  Eome  v.  McWUHams,  53  Ga.,  251;  Decker 
V.  MoGowan,  59  Ga.,  805. 

sCuthfE  V.  Albany,  60  Ga.,  597. 

6  Johnston  v.  Macon,  63  Ga.,  645.  The  batcher  and  the  tm'TIr  seller  do  not 
fall  within  the  same  class,  and  the  wagon  of  the  former  maybe  taxed  while 
that  of  the  other  is  not.  Davis  v.  Macon,  64  Ga.,  138.  The  farmer  who 
seUs  his  own  meat  from  his  wagon  does  not  belong  to  the  same  class  with 
the  dealer  who  engages  in  the  business  of  retailing  meat.  Davis  v,  Macon, 
mpra.    See  Burr  v.  Atlanta,  64  Ga.,  335;  Cuthfl  v.  Albany,  60  Ga.,  597. 

■? Goodwin  v.  Savannah,  53  Ga.,  410.    See  State  v.  Endom,  33  La.  An,,  663. 
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stitutiohal  requirement  of  ad  valorem  taxation  means  only  that 
property  of  each  species  shall  be  taxed  uniformly,  and  does 
not  preclude  the  taxation  of  real  and  personal  property  at 
different  rates.^  A  city  may  commute  highway  labor  on  the 
streets  for  a  money  payment.^ 

Illinois.  The  constitution  prescribed  that  the  "  general  as- 
sembly shall  provide  for  levying  a  tax  by  valuation,  so  that 
every  person  and  corporation  shall  pay  a  tax  in  proportion  to 
the  value  of  his  or  her  property."  Also  that  "  the  corporate 
authorities  of  counties,  townships,  school  districts,  cities,  towns 
and  villages  may  be  vested  with  power  to  assess  and  collect 
taxes  for  corporate  pm'poses,  such  taxes  to  be  uniform  in  re- 
spect to  persons  and  property  within  the  jurisdiction  of  the 
body  imposing  the  same."  As  to  these  provisions  it  has  been 
decided  that  they  "  were  manifestly  inserted  in  the  funda- 
mental law  for  the  purpose  of  insuring  equality  in  the  levy 
and  collection  of  the  taxes  to  support  the  government,  whether 
levied  for  state,  county  or  municipal  purposes.  The  design 
was  to  impose  an  equal  proportion  of  these  burthens  upon  all 
persons  within  the  limits  of  the  district  or  body  imposing  them. 
Under  these  provisions  the  legislature  has  no  power  to  exempt 
or  release  a  person  or  community  of  persons  from  their  pro- 
portionate share  of  these  burthens.  ISTot  having  such  power 
themselves,  they  are  unable  to  delegate  such  power  to  these 
inferior  bodies." '  These  provisions  preclude  discrimination  in 
favor  of  or  against  any  classes  of  property  or  persons  whatso- 
ever, and  therefore  personalty  or  improvements  in  realty  can- 
not be  favored  in  taxation  *  or  the  property  of  railroad  com- 
panies disfavored.'    The  provisions  recited  require  the  taxation 

iWaring  ■;;.  Savannah,  60  Ga.,  98. 

2  Johnston  v.  Macon,  62  Ga.,  645. 

SHunsaker  v.  Wright,  30  lU.,  146,  148.  See  Trustees  v.  McConmell,  13 El., 
138;  O'Kane  v.  Treat,  25  HI.,  458;  Madison  Co.  v.  People,  58  lU.,  456;  Dun- 
ham V.  Chicago,  55  111.,  357.  Another  provision  authorized  an  exemption 
of  property  for  schools,  etc.,  as  to  which  see  University  v.  People,  99  U.  S., 
309;  People  v.  Soldiers'  Home,  95  lU.,  561. 

■1  Primm  v.  BeUeviUe,  59  lU.,  142. 

5  Bureau  Co.  v.  Railroad  Co.,  44  HI.,  229;  Chicago,  etc.,  R.  Co.  v.  Boone 
Co.,  44  ni.,  240.  See  Law  v.  People,  87  HI.,  385.  Uniformity  would  be  de- 
stroyed if  a  municipal  board  without  authority  were  to  reduce  a  part  of  the 
assessments,    Sherlock  v.  Wiimetka,  68  HI.,  580. 
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of  loans  or  any  other  credits,  these  being  property  as  much  as 
lands  or  chattels  in  possession ; '  they  do  not  admit  of  residents 
in  one  part  of  a  road  district  being  exempted  from  taxes  for 
the  roads  in  another  part ;  ^  nor  of  one  class  of  counties  being 
taxed  a  higher  rate  for  state  purposes  than  another  class  which 
happens  to  be  more  largely  indebted  for  local  purposes ;  ^  nor 
of  residents  in  a  city  being  exempted  from  county  taxes  for 
roads  and  bridges  because  of  their  liability  to  street  taxes.* 
The  constitution  is  not  violated  by  license  taxes  if  laid  uni- 
formly;^ and  these  taxes  are  only  required  to  be  uniform  upon 
aU  who  fall  within  the  same  class.''  Foreign  and  domestic  in- 
surance companies  may  be  put  in  different  classes  and  taxed 
differently,'  and  the  companies  of  a  state  which  in  its  taxation 
discriminates  as  between  its  own  and  foreign  companies  may 
be  made  a  class  by  themselves  for  corresponding  taxation.^ 
Persons  dealing  in  intoxicating  drinks  may  be  classified  ac- 
cording to  the  kinds  of  drinks  they  sell ; '  and  gas-light  compa- 
nies may  be  classified  separately  from  other  manufacturing 
corporations."  Eailroad  companies  are  also  by  the  constitution 
allowed  to  be  put  in  a  class  by  themselves  for  taxation  as  the 
legislature  shall  deem  best.^^    The  constitution  does  not  pre- 

I  Trustees  v.  McConneU,  13  HI.,  138;  People  v.  "Worthington,  31  lU.,  173. 

^  O'Kane  v.  Treat,  35  lU.,  458.  The  exemption  was  of  residents  within  a 
municipal  corporation  from  being  tajced  for  roads  beyond  its  limits  but 
within  the  same  road  district.  Conjpare  Pleasant  v.  Kost,  29  lU.,  490,  494; 
Madison  County  v.  People,  58  lU.,  456.  And  see  Allhands  v.  People,  83  111., 
334. 

3  Ramsey  v.  Hoeger,  76  lU.,  476. 

*  Cooper  V.  Ash,  76  lU.,  11.  Compare  People  v.  Supervisors  of  Ulster,  94 
N.  Y.,  263. 

« See  Walker  v.  Springfield,  94  m.,  364;  Wiggins  Ferry  Co.  v.  East  St. 
Louis,  103  m.,  563;  Braun  v.  Chicago,  110  111.,  186. 

SBraun  v.  Chicago,  110  111.,  186. 

'Hughes  V.  Cairo,  93  lU.,  339.  See  Ducat  v.  Chicago,  48  lU.,  173;  Walker 
V.  Springfield,  94  lU.,  364;  Insurance  Co.  v.  New  Orleans,  1  Woods,  85. 

8  Home  Ins.  Co.  v.  Swigert,  104  111.,  653.  Contra,  Claik  v.  Mobile,  67 
Ala.,  317. 

'Timm-y.  Harrison,  109  lU.,  593. 

10  Williams  v.  Rees,  9  Biss.,  405. 

II  See  Ramsey  v.  Hoeger,  76  ni.,433;  Porter  v.  Raikoad  Co.,  76  lU.,  561; 
Ottowa,  etc.,  Co.  v.  McCaler,  81  111.,  556;  Pacific,  etc.,  Co.  v.  Lieb,  83  HI., 
603;  Chicago,  etc.,  R.  Co.  v.  Siders,  88  lU.,  330;  State  Railroad  Tax  Cases, 
93  U.  S.,  575. 


182  LAW   OF  TAXATIOir.  [CH.  TI. 

elude  the  le^y  of  poll  taxes,^  nor  are  its  proYisions  violated  by 
allowing  parties  to  commute.* 

License  fees  imposed  under  the  police  power  do  not  come 
under  the  constitutional  provisions  referred  to,  and  they  may 
he  graduated  on  other  reasons  than  those  of  general  uniform- 
ity.' But  equality  among  the  class  taxed  is  nevertheless  to  be 
kept  in  view.* 

Indiana.  The  constitution  provides  that  "the  general  as- 
sembly shall  provide  by  law  for  a  uniform  and  equal  rate  of 
assessment  and  taxation,  and  shall  prescribe  such  regulations 
as  shall  secure  a  just  valuation  for  taxation  of  all  property, 
both  real  and  personal,  excepting  such  only  for  municipal, 
educational,  hterary,  scientific,  religious  or  charitable  purposes 
as  may  be  specially  exempted  by  law."  It  also  provides  that 
'  the  general  assembly  shall  not  pass  local  or  special  laws " 
"  for  the  assessment  and  collection  of  taxes  for  state,  county, 
township  or  road  purposes."  Of  these  provisions  it  has  been 
said,  they  "  do  not  prohibit  local  taxation  for  objects  in  them- 
selves local.  They  require  a  general,  uniform  levy  for  state 
purposes,  but  they  do  not  forbid  local  taxation  under  general 
laws.  ]S"or  do  we  think  they  prohibit  indirect  taxation  by  way 
of  licenses  upon  particular  pursuits,  etc.  Such  indirect  taxa- 
tion may  be  made  effectual  as  a  police  regulation.  The  tax- 
ing, which  is  a  part  of  the  legislative  power  of  the  state,  is 
supreme,  except  where  limitations  are  imposed.  Indirect  tax- 
ation, by  way  of  tariffs,  etc.,  has  ever  been  regarded  a  legiti- 
mate exercise  of  the  taxing  power,  and  we  do  not  think  a 
provision  in  the  constitution  requiring  the  general  levy  of 
direct  taxes  for  state  purposes  to  be  upon  a  uniform  assessment 
impUes  a  prohibition  of  all  other  taxation.  Such,  at  all  events, 
is  not  the  conventional  force  of  its  language."  * 

1  Sawyer  v.  Alton,  4  lU.,  127. 

2111.  Cent.  R.  Co.  v.  McLean  Co.,  17  El.,  2&1.  See  State  Bank  v.  People, 
5  m.,  303;  Hiansaker  v.  Wright,  30  Dl.,  146;  Daughdrill  v.  Insurance  Co., 
31  Ala.,  91;  Ide  v.  Finneran,  29  Kan.,  569. 

3  See  East  St.  Louis  v.  Wekrung,  46  lU.,  392;  Lovingston  v.  Trustees,  99 
m.,  564;  Tinrnn  v.  Harrison,  109  HI.,  598. 

<See  Brauni;.  Cliicago,  110  Dl.,  186;  East  St.  Louis  v.  WeLrung,  46  HI., 
392. 

^Perkins,  J.,  in  Anderson  r.  Kerns  Draining  Co.,  14  Ind.,  199,  citing  La 
Fayette  v.  Jenners,  10  Ind.,  70,  75;  The  Bank  v.  New  Albany,  11  ,Ind.,  139; 
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Nor  do  these  pro-visions  reqture  the  rate  of  assessment  to  be 
equal  for  all  purposes  throughout  the  state,  but  only  to  be 
equal  and  uniform  throughout  the  district  for  which  the  tax  is 
levied.'  In  prescribing  regulations  "  to  secure  a  just  valuation 
of  all  property,"  the  legislature  must  exercise  a  discretion,  and 
unless  the  method  adopted  be  clearly  inadequate  to  secure  the 
result,  the  courts  cannot  interfere.  A  statute  for  the  taxation 
of  railroad  property,  which  authorizes  the  assessors  in  estimat- 
ing the  value  of  the  road  to  take  into  consideration  its  location 
for  business,  the  competition  of  other  roads,  its  earnings,  etc., 
cannot  therefore  be  held  unconstitutional.^  The  legislature  is 
not  precluded  by  the  constitution  from  making  exemptions,' 
but  the  exemptions  must  be  by  uniform  rule ;  they  cannot  be 
made  to  apply  to  one  class  of  cities  and  not  to  others,*  nor  to 
one  class  of  persons  and  not  to  others.'  A  tax  for  a  general 
purpose  cannot  be  levied  on  one  species  of  taxable  property 
only,  and  therefore  a  levy  of  a  specific  tax  on  land  by  the  acre 
for  highway  purposes  without  taxing  personalty  is  void.* 

Iowa.  The  constitution  ^jrovides  that  "  the  property  of  aU. 
corporations  for  pecuniary  profit,  now  existing  or  hereafter 
created,  shaU.  be  subject  to  taxation  the  same  as  that  of  indi- 
viduals."    This  provision  would  preclude  exemptions  of  corpo- 

Aurora  v.  West,  9  Ini,  74.  To  the  same  effect  is  Bright  v.  McCuUough,  27 
Ind.,  223,  in  which  the  ailticsrities  are  reviewed  by  Elliott,  J.  See  Loftin 
V.  National  Bant,  85  Ind.,  341. 

I  Adamson  v.  Auditor  of  Warren  County,  9  Ind. ,  174 ;  Conwell  v.  O'Brien, 
11  Ind.,  419;  Covinglon  Drawbridge  Co.  v.  Auditor  of  Warren  County,  14 
Ind.,  331 ;  Bright  v.  McCuUough,  27  Ind.,  323;  Eichmond  v.  Scott,  48  Ind., 
568;  Loftin  v.  National  Bank,  85  Ind.,  341. 

^LouisviUe,  etc.,  R  Ca  «.  State,  25 Ind.,  177. 

'Bank  of  the  State  v.  New  Albany,  11  Ind.,  139.  See  Conners-riUe  v. 
State  Bank,  16  Ind.,  105;  Kingr.  Madison,  17  Ind.,  48. 

<McDougal  V.  aazil,  83  Ind.,  211. 

5  Exemptions  made  only  <»  "  a  widow,  unmarried  f female,  or  female  minor 
whose  father  is  deceased,"  held  void.  State  v.  Indianapolis,  69  Ind.,  375; 
Warner  v.  Curran,  75  Ind.,  309, 

s  Bright  •B.  McCuUough,  27  Ind. ,  223.  A  statute  providing  that  persons  re- 
siding outside  of  a  town,  but  sending  their  children  to  the  town  school,  shall, 
with  their  property,  be  liable  to  a  school  tax  as  if  they  resided  m  the  town, 
on  aU  property  owned  by  them  in  the  townsMp  in  which  the  school  is  lo- 
cated is  not  in  conffict  with  the  constitutional  requirement  of  uniform  and 
equal'taxation.    Kent  v.  Kentland,  i%  Ind.,  291. 
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rate  property  from  taxation,  and  consequently  would  require 
the  court,  in  any  doubtful  case,  to  construe  a  revenue  law 
as  not  intending  such  an  exemption.^  And  where  there  is  no 
power  to  make  an  exemption  there  is  none  to  release  a  levy  of 
taxes  after  it  has  been  made.^  In  the  case  of  raHroad,  express, 
telegraph  and  other  similar  property,  it  is  not  incompetent  to 
provide  for  its  assessment  and  valuation  by  a  state  board,  and 
for  the  apportionment  of  the  valuation  among  the  municipal- 
ities for  the  purposes  of  local  taxation ;  the  law  for  the  pur- 
pose making  no  distinction  between  such  property  as  may  be 
owned  hj  individuals  and  that  owned  by  corporations.'  The 
constitution  does  not  require  uniformity  of  methods  of  reach- 
ing property  for  taxation,  nor  does  it  render  absolute  equahty 
imperative,  and  if  it  did  it  would  be  impossible  of  enforce- 
ment.* It  is  not  violated  by  taxing  a  corporation  on  its  capital, 
and  also  taxing  the  shareholders  on  their  shares.^ 

Kansas.  The  constitutional  provision  that  "  the  legislature 
shall  provide  for  a  uniform  and  equal  rate  of  assessment  and 
taxation"  is  not  violated  by  state  assessment  of  railroads 
Avhich  extend  into  unorganized  territory,  even  though  other 
property  in  such  territory;  by  reason  of  the  want  of  county 
government  and  machinery,  escapes  taxation  altogether.^  This 
provision  aims  at  a  certain  end  and  not  at  the  manner  or  mode 
of  reaching  that  end ;  and  the  legislature  toay  choose  different 
methods  for  different  kinds  of  property,  but  keeping  in  view 

ilowa  Homestead  Co.  v.  Webster  County,  31  la.,  231;  Dubuque,  etc.,  B. 
Co.  V.  Webster  Co.,  31  la.,  335. 

2  Dubuque  v.  111  in  pis,  etc.,  E.  Co.,  39  la.,  56.  The  statute  of  Iowa  exempts 
a  homestead  from  taxation  provided  it  is  listed  for  taxation  separate  from 
other  property.    Salter  t).  Burlington,  43  la.,  531. 

3  Dunlieth,  etc.,  Bridge  Co.  v.  Dubuque,  33  la.,  437;  Dubuque  v.  Chicago, 
etc.,  E.  Co.,  47  la.,  196;  Express  Co.  v.  EUyson,  38  la.,  370. 

4  Dubuque  v.  Chicago,  etc.,  R.  Co.,  47  la.,  196;  Macklot  v.  Davenport,  17 
la.,  379;  Warren  v.  Henly,  31  la.,  40. 

It  is  competent  to  tax  a  railroad  bridge  separately  from  the  raUroad  and 
on  a  different  basis.  Union  Pac.  E.  Co.  v.  Pottowatamie  Co.,  4  Dill.  497. 
See  Chicago,  etc.,  R.  Co.  v.  Sabrela,  19  Fed.  Rep.,  177. 

5  Cook  V.  Burlington,  59  la.,  351. 

6  Francis  v.  Railroad  Co.,  19  Kan.,  303.  As  to  the  right  of  a  company  so 
situated  to  such  rebates  as  are  allowed  to  tax  payers  generally,  see  Atchi- 
son, etc.,  E.  Co.  V.  Francis,  38  Kan.,  495. 
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the  uniformity  and  equality  of  rate  wMcIi  the  constitution  re- 
quijes.i  Nor  does  the  provision  deprive  the  legislature  of 
power  to  allow  the  levy  of  license  taxes  by  its  municipalities 
on  insurance  companies  doing  business  therein.^  ISTor  prevent 
the  passage  of  a  "  compromise  tax  law  "  for  the  clearing  up  of 
arrearages,  where  delinquent  taxes  have  accumulated  beyond 
the  abihty  of  owners  to  pay  or  of  the  state  to  enforce.'  Nor 
deprive  the  legislature  of  power,  when  the  boundary  lines  of 
towns  are  changed  or  new  towns  created,  to  make  an  adjust- 
ment as  to  pre-existing  debts,  and  provide  taxation  for  their 
payment.* 

Kentucky.  "While  taxes  for  general  purposes  should  be  as- 
sessed generally  upon  the  subjects  of  taxation,  yet  when  the 
benefits  of  a  particular  tax  are  restricted  to  one  class  of  per- 
sons, a  member  of  that  class  cannot  be  heard  to  object  that 
those  who  are  excluded  from  its  benefits  are  not  taxed  also. 
Therefore,  white  persons  taxed  for  schools  which  are  open  to 
white  persons  only,  cannot  object  to  the  tax  as  unconstitu- 
tional, because  of  its  not  being  laid  upon  colored  persons 
also.' 


1  Gulf  Eailroad  Co.  v.  Morris,  7  Kan.,  310 ;  Ottawa  Co.  v.  Nelson,  19  Kan., 
234. 

2  Leavenworth  v.  Booth,  15  Kan.,  627. 

'Ide  V.  Knneran,  29  Kan.,  569;  Baughdrill  v.  Insurance  Co.,  31  Ala.,  91; 
nu  Cent.  R.  Co.  v.  McLean  Co.,  17  111.,  291;  New  Orleans  v.  Insurance  Co., 
31  La.  An.,  440. 

^Ottawa  Co.  v.  Nelson,  19  Kan.,  284.  There  is  a  general  discussion  in 
this  case  of  the  constitutional  provision  recited. 

5 Marshall  v.  Donovan,  10  Bush,  681.  The  court,  per  Lindsay,  J.,  says: 
"As  a  general  proposition,  taxation  to  be  constitutional  must  be  as  nearly 
as  practicable  equal  and  uniform.  To  that  general  rule,  however,  there  are 
well  recognized  exceptions.  When  all  are  alike  benefited  by  the  taxation, 
the  burden  should  be  a  common  one ;  but  when  the  benefits  are  special  and 
pecuUar,  the  contributions  may  be  so  laid  as  to  exempt  from  taxation  those 
persons  who  are  by  the  law  itself  excluded  from  all  participation  in  the  ad- 
vantages which  are  expected  to  arise  from  the  system,  institution  or  im- 
provement to  the  estabUshment,  construction  or  maintenance  of  which  the 
money  raised  is  to  be  appropriated." 

The  statute  for  this  separate  taxation  was  held  void  as  opposed  to  the 
fourteenth  amendment  of  the  federal  constitution,  in  Claybrooke  v,  Owens- 
boro,  16  Fed.  Eep.,  397. 
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Louisiana.  A  provision  that  "taxation  shall  be  equal  and 
miiform.  throughout  the  state"  applies  only  to  state  taxes.'  It 
does  not  require  that  all  property  shall  be  taxed,  but  only  that 
such  as  is  fixed  upon  for  the  purposes  of  revenue  shall  be  taxed 
■with  equality  and  uniformity;  and,  therefore,  a  revenue  law 
is  not  invalid  because  of  its  excluding  from  its  scope  a  moder- 
ate amount  of  household  furniture  or  of  income.*  It  will  not 
preclude  the  legislature  authorizing  the  taxation  of  callings, 
trades  and  professions,^  or  from  classifying  these  for  the  pur- 
poses of  taxation,  provided  that  all  who  fall  ivithin  the  same 
class  are  taxed  ahke.'  The  legislature  has  a  broad  discretion 
in  the  matter  of  classification,*  and  may  make  junk  dealers  a 
class  by  themselves,^  and  also  make  foreign  insurance  compa- 
nies a  separate  class  for  heavier  taxation  than  is  imposed  on 
home  companies.*  The  legislature  may  also  graduate  license 
fees  for  entertainments  by  the  population  of  towns  within 
which  they  are  given.'  But  a  city  cannot  impose  a  license 
tax  for  revenue  under  the  police  power  on  those  bringing  gar- 
den products  of  their  own  raising  within  it  for  sale.'  And  the 
legislature  cannot  authorize  a  specific  tax  on  property  not  of 

I 

1  Municipality  v.  Duncan,  3  La.  An.,  183;  Louisiana  v.  Pillsbtiry,  105  U. 
S.,  378;  New  Orleans  v.  Klein,  3&  La.  An.,  493. 

2  New  Orleans  v.  Fourchy,  30  La.  An.,  910;  New  Orleans  v.  Davidson,  30 
La.  An.,  554. 

s  Municipality  v.  Dubois,  10  La.  An.,  58;  New  Orleans  v.  The  Baiik,  10 
La.  An.,  735;  New  Orleans  v.  Staiger,  11  La.  An.,  68;  New  Orleans  v.  South 
Bank,  11  La.  An.,  41;  New  Orleans  v.  Turpin,  13  La.  An.,  56;  Merriman'y. 
New  Orleans,  14  La.  An.,  318;  State  ?>.  Volkman,  30  La.  An.,  585;  Hodgson 
V.  New  Orleans,  31  La.  An.,  301 ;  New  Orleans  v.  Home  Ins.  Co.,  33  La.  An., 
449;  Boye  v.  Girardey,  38  La.  An.,  717;  Walters  v.  Duke,  31  La.  An.,  668; 
Parisli  of  Orleans  v.  Cochran,  30  La.  An.,  373. 

*See  State  v.  Lathrop,  10  La.  An.,  398;  Insurance  Co.  o.  New  Orleans,  1 
Woods,  85 ;  Sims  v.  Jackson,  33  La.  An. ,  440 ;  Wntz  v.  Girardey,  31  La.  An., 
381. 

5  New  Orleans  v.  Kaufman,  39  La.  An.,  383. 

6  Insurance  Co.  v.  New  Orleans,  1  Woods,  85.  See  Hughes  v.  Cairo,  93 
m.,  339;  Home  Ins.  Co.  v.  Sweigert,  104  lU.,  653. 

''  State  V.  O'Hara,  36  La.  An.,  93.  Whether  they  can  tax  dealers  in  pro- 
portion to  extent  of  dealings,  see  Bast  Feliciana.  ■».  Gurth,  36  La.  An.,  140. 
And  compare  Gatlin  v.  Tarboro,  78  N.  C,  119;  Boye  v.  Girardey,  28  La. 
An.,  220. 

8  State  V.  Blaser,  36  La.  An.,  363. 
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Uniform  value,  as  of  cotton  by  the  pound,i  nor,  it  seems,  on 
drays,  wagons,  etc.,  proportioned  to  the  number  of  animals 
drawing  them.^ 

Under  constitutional  provisions  that  "  all  property  shall  be 
taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed 
by  law,"  and  that  "  the  general  assembly  shall  have  power  to 
exempt  from  taxation  property  actually  used  for  church, 
school  and  charitable  purposes,"  it  is  not  within  the  power  of 
the  legislature  to  provide  that  upon  the  payment  of  $100  per 
annum  to  the  state,  and  a  like  sum  to  the  city  or  municipality, 
every  cotton  or  woolen  mill  then  running  or  put  in  operation 
within  a  specified  time  should  be  exempt  from  further  tax- 
ation. An  act  to  that  effect  would  either  be  an  act  for  specific, 
taxation  irrespective  of  valuation,  or  an  act  for  exemption,  and 
in  either  case  would  be  invahd.' 


1  Sims  V.  Jackson,  22  La.  An.^  440.     See  Livingston  v.  Albany,  41  Ga.,  31. 

estate  V.  Endom,  23  La.  An.,  663.  Sea  Goodwin  v.  Savannali,  53  Ga., 
410. 

3  Louisiana  Cotton  Manuf.  Co.  v.  New  Orleans,  31  La.  An.,  440.  Such  an 
act  cannot  be  sustained  as  an  act  for  the  commutation  of  taxes.  The  power 
to  commute  is  forbidden  in  denying  the  power  to  exempt.  New  Orleans  v. 
Insurance  Co.,  28  La.  An.,  756^  New  Orleans  v.  St.  Charles, etc.,  Co.,  28  La. 
An.,  498 ;  New  Orleans  v.  Sugar  Shed  Co.,  35  La.  An.,  548.  But  it  seems  to 
be  competent  to  provide  that  the  payment  of  a  specified  sum  annually 
shall  be  in  Keu  of  any  license  tax.  Louisiana  Lottery  CO.  v.  New  Orleans, 
24  La.  An.,  86.  Where  an  unauthorized  exemption  is  made  to  a  water 
supply  company  the  company  is  entitled  to  relief  in  respect  to  the  consider- 
ation that  was  to  be  made  for  ii^  New  Orleans  v.  Water  Works  Co.,  36  La. 
An.,  432.  An  exemption  of  traders  in  goods  of  domestic  manufacture  from 
municipal  license  taxes  was  sustained  in  New  Orleans  v.  Dunbar,  28  La. 
An.,  722. 

A  partial  exemption  from  taxation  by  a  corpcH-ate  charter  before  the^  con- 
stitution was  adopted  is  not.  affected  by  it.  Citizens'  Bank  v^  Bouny,  33 
La.  An.,  339;  New  Orleans  v.  Canal  &  Nav.  Co.,  36  La.  An.,  396. 

As  to  the  construction  of  an  exemption  of  property  of  an  orphan  asylum, 
see  New  Orleans  v.  Orphan  Asylum,  83  La.  An.,  850.  Of  an  exemption  of 
property  employed  in  manufacture  of  articles  of  wood.  New  Orleans  v.  Le 
Blanc,  84  La.  An.,  596 ;  Jones  v.  Eaines,  33  La.  An.,  99&.  And  as  to  exemp- 
tions in  general  under  the  constitution,  see  New  Orleans  v.  Canal  Bank,  32 
La.  An.,  104;  New  Orleans  v.  National  Bank,  34  La.  An.,  892;  Morrison  v. 
Larkin,  26 La.  Axt.,  699;  New  Orleans  v.  Lisurance  Co.,  27  La.  An.,  519; 
New  Orleans e-.  SaTiogs  Co.,  31  La.  An.,  836;  State  v.  Savings  Co.,  32  La. 
An.,  1136. 
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The  constitutioii  does  not  forbid  special  assessments  by 
benefits.* 

Maine.  The  constitutional  provision  that  "  aU  taxes  npon 
real  and  personal  estate  assessed  by  anthority  of  this  state 
shall  be  apportioned  and  assessed  equally,  accoi"duig  to  the 
just  value  thereof,"  will  not  preclude  the  legislature  empower- 
ing the  city  of  Portland  to  exempt  a  water  company  from  tax- 
ation for  a  term  of  years  ia  consideration  of  its  supplying  the 
city  with  water  free  of  cost.^  But  with  this  provision  ia  force, 
it  is  not  competent  for  the  legislature  to  empower  the  munic- 
ipal corporations  of  the  state  to  exempt  the  property  of  manu- 
facturing companies  from  taxation,*  or  to  authorize  the  levy 
'of  a  tax  for  a  general  purpose  upon  a  part  only  of  the  property 
within  the  municipahty  which  levies  it.*  A  tax  on  a  telegraph 
company  of  a  percentage  on  the  value  of  its  hne  "n-ithin  the 
state,  including  poles,  wires,  instruments,  etc.,  is  not  ia  viohi- 
tion  of  this  provision ;  it  being  a  tax  not  upon  property,  but 
on  its  use  or  on  busiaess  of  the  company.* 

Maryland.  The  constitution  ordains  that  "the  county  com- 
missioners shall  exercise  such  powers  and  duties  only  as  the 
legislature  may  from  time  to  time  prescribe ;  but  such  powers 
and  duties  and  the  tenure  of  office  shall  be  uniform  throughout 
the  stat«."  TThere  the  legislature  made  provision  bv  law  for 
the  levy  of  a  tax,  by  the  county  commissioners  of  a  single 
county,  for  the  support  of  public  schools  therein,  the  objection  to 
this  legislation,  that  it  gave  powers  to  and  imposed  duties  on 
the  commissioners  of  that  county  which  were  peculiar  and  ex- 
ceptional, was  held  not  to  be  well  taken.  It  was  not  the  purpose 
of  the  constitution  that  aU  local  regulations  should  be  the  same 
in  all  parts  of  the  state,  or  that  every  locality  should  levy  taxes 
for  the  same  objects,  and  no  others,  or  that  the  county  com- 

1  Yeatman  v.  Crandall,  11  La.  An.,  220. 

2 Portland  v.  Water  Company,  67  Me.,  135. 

3  Brewer  Brick  Ck).  v.  Brewer,  63  Me.,  63.  See  Famsworth  Co.  v.  lisbon 
63  Me.,  451. 

*  Dyar  v.  Farmington,  70  Me.,  515.  The  tax  -sras  in  aid  of  a  railroad,  and 
was  to  be  levied  on  the  property  of  a  -village  constituting  part  of  a  town. 

sState  V.  "Western  Union,  etc.,  Co.,  73  Me.,  518. 
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missioners  should  exercise  their  uniform  powers  on  precisely 
the  same  subjects.  And  this  legislation  was  not  to  be  regarded 
as  giving  exceptional  authority,  but  as  requiring  a  special  ex- 
ercise, in  one  county,  of  the  uniform  power  to  tax  which  the 
commissioners  possessed  in  aU  the  counties.* 

The  bill  of  rights  declares  that  "  Every  person  in  the  state 
or  person  holding  property  therein  ought  to  contribute  his 
proportion  of  public  taxes  for  the  support  of  the  government 
according  to  his  actual  worth  in  real  or  personal  property." 
It  is- not  competent  for  the  legislature,  with  this  declaration  in 
force,  to  levy  on  coal  mining  companies  a  specific  tax  of  so 
much  per  ton  on  all  coal  transported  by  them  for  sale,  and 
make  this  in  lieu  of  all  other  taxation.^  But  railroad  compa- 
nies may  be  taxed  upon  their  gross  receipts ;  such  a  tax  being 
upon  the  franchise,  and  not  upon  property.'  Corporate  fran- 
chises, however,  are  protected  by  the  constitution  as  property 
from  unequal  or  excessive  taxation.^ 

Massachusetts.  The  constitutional  provision  that  the  legis- 
lature shall  only  impose  proportional  and  reasonable  taxes  is 
not  violated  by  permitting  a  town,  in  which  a  state  agricultural 
college  is  located,  to  levy  a  tax  to  pay  an  exceptional  portion 
of  the  cost  of  erecting  buildings  for  such  college.^  Neither  is 
it  violated  by  laying  an  excise  tax  on  hfe  insurance  companies 
doing  business  in  the  commonwealth,  proportioned  to  the  ag- 
gregate net  value  of  pohcies  in  force.'  But  the  provision  is 
violated  if  taxes  are  imposed  upon  one  class  of  persons  or  prop- 
erty at  a  different  rate  from  that  which  is  applied  to  other 
classes,  whether  the  discrimination  is  effected  directly  in  the 
assessment,  or  indirectly  through  arbitrary  and  unequal  meth- 
ods of  valuation.  It  is  therefore  incompetent  to  provide  for 
the  assessment  of  the  reservoirs  and  dams  of  a  water  company 


1  Commissioners  of  Schools  v.  Allegany  Cc,  20  Md.,  449. 
2 State  V.  Cumberland,  etc.,  E.  Co.,  40  Md.,  22,  three  judges  dissenting. 
'State  V.  Philadelphia,  etc.,  E.  Co.,  45  Md.,  361;  State  v.  Northern  Cent. 
E.  Co.,  44  Md.,  131. 
estate  V.  Balt.-&  O.  E.  Co.,  48  Md.,  49. 
6  Merritk  v.  Amherst,  13  Allen,  498. 
6  Conn.  Mut.  Life  Ins.  Co.  v.  Commonwealth,  133  Mass.,  161, 
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on  a  basis  Avhich  ttdioIcI  only  take  its  land  into  account,  irre- 
spective of  the  improvements  iipon  it.' 

ITic/)  /ffatu  The  provision  that  "  the  legislature  shall  provide 
a  uniform  rule  of  taxation,  except  on  property  jiaying  specific 
taxes,  and  taxes  shall  be  levied  on  such  property  as  shall  be 
prescribed  by  lavr,'"  is  inopei"ative  until  some  new  rule  in  con- 
forniity  with  the  requirement  is  provided  by  the  legislature.* 
And  neither  that  nor  the  provision  that  "  all  assessments  here- 
after authorized  shall  be  on  property  at  its  cash  value,"  pre- 
cludes a  taxation  of  business  as  such,  although  the  pi"operty 
employed  in  the  business  is  also  taxed,'  nor  preclude  as  a  pohce 
regulation  the  taxation  of  dogs.*  "Water  rates  are  not  taxes, 
but  a  levy  for  laying  water  pipes  in  a  street  is  a  tax,  and  must 
be  apportioned  as  such.' 

2n?}ncsof<i,  The  constitution  provides  that  "  all  property  on 
"which  taxes  are  to  be  levied  shall  have  a  cash  valuation,  and 
be  equalized  and  uniform  throughout  the  state."  It  is  not 
competent  where  equality  and  uniformity  are  required  to  im- 
pose a  tax  exclusively  upon  one  subdivision  of  the  state  to  pay 
a  claim  or  indebtedness  which  is  not  pecuharly  the  debt  of 
such  subdivision,  or  to  raise  money  for  any  purpose  not  pecul- 
iarly beneficial  to  such  subdivision.*    The  pi-ovision  that  •'  all 

1  Cheshire  i'.  Cotrntr  Cbmmissioners,  11 S  Mass.,  8S6,  citing  Portland 
Baiik  V.  Apthorp,  12  Mass..  252 :  Commonwealth  r.  Savings  Bank,  5  Allen, 
428;  CommonwBalth  v.  Hamilton  Manuf.  Co.,  13  AUen,  298;  Fall  River  v. 
County  Commissioners,  125  Mass.,  567, 

-■Williams  u  Detroit,  2  Mich,,  560.  So  a  constitutional  provision  that 
*'  the  legislature  may  by  la\r  authorize  the  corporate  authorities  of  cities, 
towns  and  villages  for  corporate  purposes  to  assess  and  collect  taxes ;  but 
such  taxes  shall  be  nnif  orm  with  respect  to  persons  and  property  within  the 
jurisdiction  of  the  authority  imposing  the  same,"  must  be  understood  to  be 
prospective  in  operation,  and  it  wUl  not  of  its  own  force  repeal  a  law  in  ex- 
istence at  its  adoption.  Douglass  v.  Harrisville,  9  "W,  Ta,,  162.  See  Lehigh 
Iron  Ca  r.  Lower  Macungie,  81  Pa,  St.,  483, 

sAValcott  V.  People,  IT  Mich.,  68:  Kitson  v.  Ann  Arbor,  26  Mich.,  335. 

*  Van  Horn  v.  People,  46  Mich,,  346, 

5  Jones  t\  Water  Commissioners,  34  Mich,,  273. 

« Sanborn  f.  Rice,  9  Minn.,  258.  That  the  provision  would  preclude  pen- 
alties for  failure  to  list  property  for  taxation,  see  McGormick  v.  Fitch,  14 
Minn.,  253. 
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taxes  raised  in  this  state  shall  be  as  nearly  equal  as  may  be  " 
will  not  preclude  the  customary  poll  taxes  and  exemptions  in 
respect  to  them.* 

Mississippi.  The  constitutional  provision  that  "the  prop- 
erty of  aU  corporations  for  pecuniary  profits  shall  be  subject 
to  taxation  the  same  as  that  of  individuals,"  while  it  does  not 
require  aU  such  property  to  be  actually  taxed,  requires  that  it 
shall  be  kept  taxable,  and  contracts  of  exemption  are  not  ad- 
missible.^ The  provision  that  "taxation  shall  be  equal  and 
uniform  throughout  the  state.  All  property  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  as  directed  by  law," 
does  not  make  it  obligatory  to  tax  everything,  or  deprive  the 
legislature  of  the  power  to  make  exemptions.'  A  docket  fee 
imposed  in  a  single  Judicial  district  only  is  void  for  want  of 
equality  and  uniformity.* 

The  constitution  does  not  preclude  local  assessments  for  local 
works,  such  as  the  construction  of  levees '  or  the  improvement 
of  streets.* 

Missouri.  A  constitutional  requirement  that  taxation  shall 
be  uniform,  and  shall  be  levied  on  property  in  proportion  to  its 
value,  is  not  violated  by  the  taxation  of  income  and  salaries. 
The  purpose  of  it  is  to  make  the  burdens  of  government  rest 
on  aU  property  alike;  to  forbid  favoritism  and  prevent  in- 
equality. Outside  of  this  constitutional  restriction  the  legisla- 
ture must  be  the  sole  judge  of  the  propriety  of  taxation,  and 
define  the  sources  of  revenue  as  the  exigencies  of  the  occasion 
may  require.'  And  the  customary  license  fees  may  be  imposed 
if  it  is  done  ratably.*    A  municipal  corporation  can  only  tax 


1  Faribault  v.  Misener,  30  Minn.,  396.    As  to  equality  in  taxation,  see  fur- 
ther, Comer  v.  Folsom,  13  Minn.,  219. 
2 Mississippi  MiUs  v.  Cook,  56  Miss.,  40. 
'Mississippi  MOls  ■;;.  Cook,  56  Miss.,  40. 
< Murray  v.  Lehman,  61  Miss.,  383. 
5  Williams  v.  Cammack,  37  Miss.,  309. 
6 Smith  V.  Aberdeen,  25  Miss.,  458. 
'  Glasgow  u.  Bouse,  43  Mo.,  479. 
8  See  Glasgow  «.  Eouse,  43  Mo.,  479;  St.  Louis  v.  Green,  7  Mo,  Ap.,  468. 
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within  its  own  limits,'  and  its  taxation  must  be  uniform  as  re- 
spects the  subjects  of  taxation  within  it.^ 

Webrasha.  A  constitutional  provision  that  "  The  legislature 
shall  provide  such  revenue  as  may  be  needful,  by  levying  a  tax 
by  valuation,  so  that  every  person  and  corporation  shall  pay  a 
tax  in  proportion  to  the  value  of  his,  her  or  its  property,  the 
value  to  be  ascertained  in  such  manner  as  the  legislature  shall 
direct,  and  it  shall  have  power  to  tax  peddlers,  auctioneers, 
brokers,  hawkers,  commission  merchants,  showmen,  jugglers, 
inn-keepers,  liquor  dealers,  toll  bridges,  ferries,  insurance,  tele- 
graph and  express  interests  or  business,  and  venders  of  patents, 
in  such  manner  as  it  shaU  direct  by  general  law  uniform  as  to 
the  class  upon  which  it  operates,"  will  not  preclude  the  taxa- 
tion of  other  subjects  than  those  specified;  and  a  tax  upon 
parties  in  respect  of  the  commencement  of  a  suit  is  not  uncon- 
stitutional.' It  is  not  incompetent  to  exempt  the  capital  stock 
of  a  corporation  from  taxation  when  it  is  aU  invested  in  real 
estate,*  and  a  statute  authorizing  a  road  tax  not  exceeding  $4 
to  the  acre,  to  be  paid  in  labor  at  option,  is  not  void  on  grounds 
of  inequality  because  of  not  providing  for  the  tax  being  assessed 
against  city  lots  and  other  property." 

The  requirement  of  equality  in  respect  to  local  taxes  is  com- 
plied with  if  duly  observed  as  to  each  jurisdiction  for  whose 
use  the  particular  taxes  are  laid." 

New  Hampshire.  By  the  constitution  the  legislature  is  given 
power  "  to  impose  and  levy  proportional  and  reasonable  assess- 
ments, rates  and  taxes  upon  all  the  inhabitants  and  residents 
within  the  said  state,  and  upon  the  estates  within  the  same,  to 

1  Wells  V.  Weston,  22  Mo.,  884. 

2  Adams  v.  Lindell,  5  Mo.  Ap.,  197.  See  Am.  Un.  Exp.  Co.  v.  St.  Joseph, 
66  Mo.,  675.  And  as  to  equality  of  taxation  in  general,  see  State  v.  Hanni- 
bal, etc.,  R.  Co.,  75  Mo.,  308. 

estate  V.  County  Com'rs,  4  Neb.,  537. 

4Mortensen  v.  West  Point  Manuf.  Co.,  12  Neb.,  197. 

sBurUngton,  etc.,  Co.  v.  Lancaster  Co.,  4  Neb.,  293.  Compare  Gkumison 
V.  Owen,  7  Col.,  467. 

6  Pleuler  v.  State,  11  Neb.,  547.  See,  further,  Miller  v.  Hurford,  11  Neb,, 
377;  Same  v.  Same,  13  Neb.,  13. 
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be  issued  and  disposed  of,"  etc.  Under  this  provision  equality 
and  justice  are  the  basis  of  all  constitutional  taxation,  and  a 
statute  founded  on  any  other  principle  cannot  be  upheld. 
Therefore  a  tax  of  two  per  cent,  on  the  gross  receipts  of  express 
companies  doing  business  upon  railroads,  or  in  lieu  thereof  of 
$5  per  mile  for  the  number  of  miles  of  railroad  over  which  the 
business  is  done  —  thus  impliedly  excepting  from  its  scope  the 
business  not  done  upon  railroads  —  is  not  valid,  because  not 
founded  in  equality  and  justice.' 

New  Jersey.  A  law  for  the  taxation  of  property  generally 
and  equally,  but  which  provides  that  a  mortgage  or  debt 
secured  thereby  shall  not  be  taxed  in  any  case  unless  a  deduc- 
tion therefor  is  claimed  by  the  owner  of  the  land  and  allowed 
by  the  assessor,  and  that  when  taxed  it  shall  be  in  the  town- 
ship or  city  where  the  mortgaged  premises  are  situated,  is  not 
in  violation  of  the  constitutional  provision  that "  property  shall 
be  assessed  for  taxes  under  general  laws  and  by  uniform  rules, 
according  to  its  true  value."  ■'  The  same  provision  "  does  not 
require  all  property  to  be  taxed.  It  leaves  the  legislative  power 
of  selecting  the  subjects  of  taxation  as  untrammeled  as  ever  it 
was."  And  it  is  not  infringed  by  the  taxation  of  bank  shares 
when  shares  in  other  corporations  are  exempted,  nor  by  the 
fact  that  the  shares  are  rated  differently  in  different  townships, 
unless  the  different  rating  comes  from  some  system  of  valua- 
tion designed  to  produce  it.'  But  the  provision  is  fatal  to  a 
conflicting  provision  in  a  special  tax  law  for  one  of  its  munici- 
palities.^ 

Nevada:  A  constitutional  provision  for  the  taxation  of 
property  by  value  does  not  exclude  privilege  taxes.' 

North  Carolina.  The  constitution  requires  township  officers 
to  assess  all  taxable  property  within  their  townships  respect- 

1  State  V.  TJ.  S.  and  Canada  Express  Co.,  60  N.  H.,  319, 

2  State  V.  Bunyon,  41  N.  J.,  98. 

'Stratton  v.  Collins,  43  N.  J.,  562.    See  Trustees  of  Schools  v.  Trenton,  30 
N.  J.  Eq.,  667. 

■'State  V.  Newark,  40  N.  J.,  558.    The  case  is  summaxUy  disposed  of  with- 
out discussion  or  citation  of  authorities. 

5  Eobinson,  Ex  parte,  13  Nev,,  363. 
13 
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ively.  Under  this  provision  they  may  tax  the  land  of  a  rail- 
road company,  even  though  the  state  authorities,  in  taxing  the 
franchise  of  the  company,  have  taken  the  land  into  account.^ 
The  provision  tliat  "  all  taxes  levied  by  any  county,  town  or 
township  shall  be  uniform  and  ad  valorem  upon  all  property  in 
the  same,  except  property  exempted  by  this  constitution," 
overrules  a  conflicting  provision  in  a  city  charter,  and  taxes 
must  be  levied  on  real  as  well  as  personal  property.^ 

The  omission  of  the  stock  in  trade  of  merchants  from  taxa- 
tion, when  real  estate  is  taxed,  cannot  be  defended  by  showing 
that,  in  another  way,  merchants  are  taxed  to  make  up  the  de- 
ficiency. It  is  not  for  the  city  authorities  to  substitute  their 
judgment  for  the  obligatory  requirement.'  Solvent  credits  and 
stocks  may  be  taxed  under  this  provision,  but  must  be  taxed 
ad  valorem.*  A  tax  on  traders  may  be  proportioned  to  the 
sales  during  the  preceding  quarter  of  the  year,  and  it  may  be 
different  on  wholesale  to  what  it  is  on  retail  dealers,  or  on 
persons  in  different  kinds  of  business ;  it  being  required  only 
that  the  taxation  shall  be  uniform  as  to  all  subjects  in  the  same 
class.''  But  it  is  not  competent  to  tax  some  railroad  companies 
upon  gross  receipts  and  others  upon  capital  stock,  since  this 
cannot  be  uniform."  It  is  not  competent  to  levy  retroactive 
taxes.' 

The  constitution  by  another  provision  declares  that  taxes 
levied  by  county  commissioners  shall  never  exceed  twice  the 

1  Wilmington,  etc.,  E.  R.  Co.  v.  Brunswick  County,  72  N.  C,  10.  See 
Bridge  Co.  v.  New  Hanover  County,  73  N.  C,  15;  Eichmond,  etc.,  E.  Co.  v. 
Orange  County,  74  N.  C,  506;  Same  v.  Brogden,  74  N.  C,  707.  That 
the  assessment  cannot  be  made  by  city  authorities,  see  Carolina  Cent.  E. 
Co.  V.  Wilmington,  73  N.  C,  73;  Cobb  v.  Elizabeth  City,  75  N.  C,  1. 

2 Cobb  V.  Elizabeth  City,  75  N.  C,  1.  See  Young  v.  Henderson,  76  N.  C, 
420. 

3  London  v.  Wiknington,  78  N.  C,  109. 

*  Wilson  V.  Charlotte,  74  N.  C,  748.  A  tax  of  |1  on  a  party  to  any  civil 
suit  is  not  forbidden  by  tliis  provision.  Hewlett  v.  Nutt,  79  N.  C,  263. 
Merchants  may  be  taxed  in  proportion  to  their  sales.  Gatlm  v.  Tarboro, 
78  N.  C,  119.  For  cases  of  pecuUar  charter  contracts,  see  Eichmond,  etc., 
E.  Co.  V.  Oi-ange  County,  74  N.  C,  506 ;  Same  v.  Brogden,  74  N.  C,  707 ;  North 
Car.  R.  E.  Co.  v.  Alamance,  77  N.  C,  4. 

SGatlin  v.  Tai-boro,  78  N.  C,  119.  See  Worth  v.  Petersburg,  etc.,  E.  Co  , 
89  N.  C,  301. 

6  Worth  V.  WUmington,  etc.,  E.  Co.,  89  N.  C,  291. 

"Young  V.  Henderson,  76  N.  C,  430. 
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amount  of  the  state  levy  except  for  special  purposes  and  with 
the  special  approval  of  the  general  assembly.  A  bridge  tax 
for  specified  bridges  is  a  special  purpose  within  this  provision.' 
The  requirement  of  uniformity  in  taxation  applies  to  local 
taxes  as  well  as  to  others,^  but  special  assessments  by  benefits 
are  not  forbidden.'' 

Ohio.  The  constitution  provides  that  "  laws  shall  be  passed 
taxing  by  a  uniform  rule  all  moneys,  credits,  investments  in 
bonds,  stocks,  joint  stock  companies  or  otherwise,  and  also  aU 
real  and  personal  property  according  to  its  true  value  in 
money;  but  burying  grounds,  public  school-houses,  houses 
used  exclusively  for  public  worship,  institutions  of  purely  pub- 
lic charity,  public  property  used  exclusively  for  any  public 
purpose,  and  personal  property  to  an  amount  not  exceeding 
in  value  $200  for  each  individual,  may,  by  general  laws,  be 
exempted  from  taxation,"  etc.  This  provision  renders  it  im- 
perative that  all  the  property  of  which  exemption  is  not  per- 
mitted by  it  shall  be  taxed,  and  precludes  any  other  exemp- 
tions than  those  indicated.*  It  also  precludes  the  debts  of  the 
tax  payer  being  deducted  from  the  value  of  his  property,  this 
being  inconsistent  with  the  requirement  that  all  property  shaU 
be  taxed.^  But  it  does  not  preclude  the  taxation  of  business 
as  such,  the  licensing  of  stores,  etc.* 

The  constitution  furnishes  the  rule  for  local  as  well  as  gen- 
eral taxation,'  and  it  forbids  commutations  for  taxes,  equally 
with  direct  exemptions.'    But  the  privilege  of  a  foreign  cor- 

•Brodaax  v.  Groom,  64  N.  C,  244. 

2  French  v.  Wilmington,  75  N.  C,  477;  Weinstein  v.  Newbern,  71  N.  C, 
535;  Cobb  v.  Elizabeth  City,  75  N.  C,  1 ;  Young  v.  Henderson,  76  N.  C,  420. 

3  Cain  V.  Commissioners,  86  N.  C,  8,  a  fence  case.  See  Simpson  v.  Q!om- 
missioners,  84  N.  C,  158. 

*ZanesviUe  v.  Richards,  5  Ohio  St.,  590.  See  Hill  v.  Higdon,  5  Ohio  St., 
243;  West.  U.  Tel.  Co.  v.  Mayer,  28  Ohio  St.,  531;  Fields  v.  Commissioners, 
36  Ohio  St.,  476. 

'Bank  of  Columbtis  v.  Hines,  3  Ohio  St.,  1.  But  see  Wetmore  v.  Multno- 
mah Co.,  6  Or.,  463.  ObUgations  for  the  payment  of  money  are  property, 
and  must  be  taxed.    Ibid. 

6  Baker  V.  Cincinnati,  11  Ohio  St.,  534 

'Zanesville  v.  Richards,  5  Ohio  St.,  590. 

sZanesviUe  v.  Richards,  5  Ohio  St.,  590.  See  Fields  v.  Commissioners,  36 
Ohio  St.,  476;  New  Orleans  v.  Insurance  Co.,  38  La.  An.,  756;  Louisiana 
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poration  to  do  business  in  the  state  is  not  property,  and  such 
corporation  may  be  assessed  for  taxation  by  such  other  stan- 
dard than  an  estimate  of  property  by  value  as  the  legislature 
may  prescribe.' 

Oregon.  The  meaning  of  the  constitutional  provision  that 
taxes  shall  be  uniform  is,  that  each  tax  must  be  uniform 
through  the  taxing  district ;  a  state  tax  through  the  state,  a 
county  tax  through  the  county,  eto.^  Allowing  an  assessed 
valuation  to  be  reduced  by  deductions  for  the  owner's  indebt- 
edness does  not  operate  to  render  taxation  unconstitutional  as 
being  unequal.' 

Pennsylvania.  The  constitutional  provision  that  "  aU  taxes 
shall  be  uniform  upon  the  same  class  of  subjects  within  the 
territorial  limits  of  the  authority  levying  the  tax,"  does  not 
require  that  the  real  estate  of  railroad  companies  should  be 
taxed  as  such,  or  preclude  the  companies  being  taxed  upon 
their  franchises  instead  of  upon  their  property  as  such.^  An 
act  taxing  coal  companies  according  to  the  quantity  of  coal 
mined  is  a  tax  on  the  franchise,  and  vahd  as  such ;  ^  and  this 
and  similar  acts,  in  force  when  the  constitution  Avas  adopted, 
are  not  repealed  by  the  constitutional  provision  that  all  taxes 
"  shall  be  levied  and  collected  under  general  laws,"  which  is 
mandatory  to  the  legislature,  but  otherwise  inoperative  until 
the  legislature  takes  action  under  it."  The  provision  that  "  aU 
taxes  shall  be  uniform  upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying  the  tax  "  does 
not  preclude  the  legislature  from  classifying  a  part  of  the 
lands  in  a  city  as  "  rural,"  and  assessing  them  at  a  lower  rate 

Cotton  Manuf.  Co.  v.  New  Orleans,  81  La.  An.,  440;  Louisiana  Lottery  Co. 
V.  New  Orleans,  24  La.  An.,  86 ;  Ide  v.  Finneran,  29  Kan.,  569 ;  111.  Cent.  E. 
Co.  -c.  McLean  Co.,  17  111.,  291;  Daughdrill  v.  Insurance  Co.,  31  Ala.,  91. 

iWest.  U.  Tel,  Co.  v.  Mayer,  28  Ohio  St.,  531. 

2 East  Portland  v.  Multnomah  County,  6  Or.,  62. 

sWetmore  v.  Multnomah  County,  6  Or,,  463.  See  Bank  of  Columbus  v. 
Hines,  3  Ohio  St.,  L 

*  Northampton  County  •».  Lehigh  Coal,  etc.,  Co.,  75  Pa.  St.,  461. 

5  Kittanning  Coal  Co.  v.  Commonwealth,  79  Pa.  St.,  100. 

6 Lehigh  Iron  Co.  v.  Lower  Macungie,  81  Pa.  St.,  483.  See,  for  similar 
rulings,  Indiana  County  v.  Agricultural  Society,  85  Pa.  St.,  357 ;  Coatesville 
Gas  Co.  ■».  Chester  County,  97  Pa,  St.,  476. 
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than  other  lands  in  the  city.i  Nor  will  it  prevent  foreign  and 
domestic  corporations  being  classified  separately  for  purposes 
of  taxation.^ 

South  Carolina.  Under  the  provisions  of  the  constitution 
for  the  uniform  assessment  of  property  by  value,  an  act  of  legis- 
lation which  provides  that  every  railroad  shall  pay  a  tax  to  the 
county,  for  the  use  of  the  state,  in  proportion  to  the  length  of  its 
track,  is  void  because  not  laid  on  property  in  proportion  to  value.' 
The  requirement  that  municipal  taxes  shall  be  uniform-  in 
respect  to  persons  and  property  within  the  jurisdiction  of  the 
body  imposing  the  same  is  not  violated  by  the  taxation  of 
business  as  such,  nor  by  the  classification  of  different  kinds  of 
business  for  different  taxation, — ■  no  personal  distinctions  being 
made.* 

Tennessee.  A  constitutional  provision  that  "all  property 
shall  be  taxed  according  to  its  value,"  and  that  "  no  one  species 
of  property  from  which  a  tax  may  be  collected  shall  be  taxed 
higher  than  any  species  of  property  of  equal  value,"  has  nO 
reference  to  the  taxation  of  ^privileges.,  and  such  taxation  is  in 
the  discretion  of  the  legislature.  It  is  therefore  competent  to 
authorize  a  town  to  levy  license  taxes  on  the  various  occupa- 
tions carried  on  therein.^  The  provision  applies  to  local  as 
well  as  to  general  levies,*  and  forbids  exemptions  except  as 
the  constitution  in  express  terms  allows  them,'  and  for  the 
purposes  of  local  taxation  it  will  preclude  a  railroad  being 
assessed  as  an  entirety,  and  the  valuation  apportioned  among 
the  municipalities  in  proportion  to  the  length  of  road  within 
them.^ 

iRoup's  Case,  SljPa.  St.,  211. 

2 Germania L.  Ins.  Co.  v.  Commonwealth,  85  Pa.  St.,  513.    As  to  equality 
of  taxation  in  general,  see  Weber  v.  Eeinhardt,  73  Pa.  St.,  870. 
3  State  V.  Railroad  Corporations,  4  S.  C,  376. 
<  State  V.  Columbia,  6  S.  C,  1. 

5  Adams  v.  SomerviUe,  3  Head,  363 ;  State  v.  Crawford,  2  Head,  460.  See 
State  V.  Sohlier,  3  Heisk.,  281 ;  Apperson  v.  Memphis,  2  Flip.,  363. 

6  Taylor  v.  Chandler,  9  Heisk.,  349. 

7 Louisville,  etc.,  E.  Co.  v.  State,  8  Heisk.,  663;  Chattanooga  v.  Railroad 
Co.,  7  Lea,  561. 

8  Chattanooga  v.  Railroad  Co.,  7  Lea,  561,  overruling  Louisville,  etc.,  R. 
Co,  V.  State,  8  Heisk.,  663,  in  this  particular. 
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Texas.  The  constitutional  provision  that  "  taxation  shall  be 
equal  and  uniform  throughout  the  state  "  is  not  violated  by  a 
statute  for  the  levy  of  special  local  assessments ; '  nor  by  grad- 
uating a  tax  on  business  by  the  population  of  the  town  in 
which  the  business  is  carried  on,'''  or  according  to  the  business 
done.' 

Virginia.  The  requirement  that  taxation  shall  be  equal 
and  uniform  does  not  preclude  the  state  from  authorizing  a 
county  to  levy  a  tax  on  a  county  ofiBce,^  nor  does  it  require  the 
license  taxes  on  privileges  or  occupations  to  be  equal  or  uni- 
form as  between  different  occupations/  though  they  must  be  as 
between  those  following  the  same  occupation.'^  The  constitu- 
tion is  not  violated  by  allowing  a  city  to  tax  for  a  railroad 
purpose  the  property  within  half  a  mile  of  the  city  limits.' 

West  Virginia.  Under  constitutional  provisions  that  all 
property,  both  real  and  personal,  shall  be  taxed,  "but  prop- 
erty used  for  educational,  literary,  scientific,  religious  or  char- 
itable purposes,  and  public  property,  may  by  law  be  exempted 
from  taxation,"  it  is  not  within  the  power  of  the  legislature  to 
exempt  the  property  of  a  railroad  corporation  from  taxation, 
and  an  exemption  until  the  profits  of  the  corporation  shall 
reach  a  certain  percentage  is  void.^  The  provision  that  taxa- 
tion shall  be  equal  and  uniform  throughout  the  state,  and  that 
all  property,  real  and  personal,  shall  be  taxed  in  proportion  to 

1  Roundtree  v.  Galveston,  42  Tex.,  612. 

2 Texas  Banking,  etc.,  Co.  v.  State,  42  Tex.,  636;  Blessing  v.  Galveston,  42 
Tex.,  641. 

3  West.  XT.  Tel.  Co.  v.  State,  55  Tex.,  314. 

^  Gilterson  v.  Frederick  Justices,  13  Grat.,  577.  See,  also,  Gordon's  Exec- 
utor V.  Baltimore,  5  Gill,  231.  Compare  Camden  &  Amboy  R.  R.  Co.  v. 
HiUegas,  18  N.  J.,  11;  Same  u.  Commissioners  of  Appeals,  18  N.  J.,  71,  and 
Gardner  v.  State,  21  N.  J.,  557,  in  which  a  provision  in  a  charter  that  the 
corporation  should  pay  a  certain  tax,  "  and  no  other  tax  or  impost  shall  be 
levied  or  assessed  "  upon  it,  vi^as  held  to  apply  to  county  and  town  taxes,  as 
well  as  those  imposed  for  state  purposes. 

5 Slaughters.  Commonwealth,  13  Grat.,  767. 

6  Ex  parte,  Thornton,  4  Hughes,  220.  See,  for  some  discussion  of  the  con- 
stitutional provision,  Va.  &  Tenn.  R.  Co.  v.  Washington  Co.,  30  Grat.,  471. 

''Langhorne  v.  Robinson,  20  Grat.,  661. 

B Chesapeake  &  O.  Co.  v.  MiUer,  19  W.  Va.,  408. 
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value,"  has  no  application  to  local  assessments.'  Insurance 
companies  cannot  be  made  a  special  class  by  themselves  for 
the  purposes  of  taxation,  and  taxed  differently  from  other  cor- 
porations.^ 

Wisconsin.  The  constitutional  provision  that  "  the  rule  of 
taxation  shall  be  uniform  "  extends  to  taxation  by  cities,  towns 
and  counties,  as  well  as  that  levied  by  the  state.'  It  does  not 
preclude  license  taxes  under  the  police  power."*  And  the  state 
having  for  a  long  period  been  in  the  practice  of  collecting 
specific  taxes  from  corporations  in  lieu  of  the  taxes  on  prop- 
erty levied  generally,  it  was  decided,  but  against  the  opinion 
of  the  judges  as  to  what  the  rule  should  be,  that  such  specific 
taxes  were  not  in  violation  of  the  constitutional  requirement 
of  uniformity.*  The  provision  is  not  violated  by  an  act  which 
exempts  from  taxation  for  a  term  of  years  the  lands  which 
have  been  granted  in  aid  of  public  improvements,  or  by  an 
extension  of  such  exemption  for  a  further  term  thereafter." 
]S"or  is  it  violated  by  permitting  real  and  personal  estate  to  be 
assessed  as  of  different  days.'  But  it  is  necessaiy  under 
this  provision  that  all  kinds  of  property  not  absolutely  ex- 
empt shall  be  taxed  alike,  by  the  same  standard  of  valuation, 
equally  Avith  other  taxable  property,  and  co-extensive  with  the 
district ;  and  therefore  the  levy  of  a  tax  for  a  public  improve- 
ment which  is  restricted  to  real  estate  is  unconstitutional  and 
void.' 

'  Douglass  V.  Hariisville,  9  W.  Va.,  163. 

2  Franklin  Ins.  Co.  v.  State,  5  W.  Va.,  349.  Contra,  Insurance  Co.  v.  New- 
Orleans,  1  Woods,  85;  Hughes  v.  Cairo,  92  111.,  339,  and  many  other  cases. 

'Knowlton  v.  Supervisors  of  Rock  Co.,  9  Wis.,  410;  Hale  v.  Kenosha,  29 
Wis.,  599;  Gilman  v.  Sheboygan,  2  Black,  610. 

*  Carter  v.  Dow,  16  Wis.,  298  (dog  license);  Tenney  v.  Lenz,  16  Wis.,  566; 
Fire  Department  v.  Helfenstein,  16  Wis.,  136. 

*Kneeland  v.  Milwaukee,  15  Wis.,  454,  overruling  Attorney-General  v. 
Plankroad  Co.,  11  Wis.,  35. 

"Wisconsin  Cent.  R.  Co.  v.  Taylor  Co.,  52  Wis.,  37.  There  is  a  very  full 
discussion  of  the  subject  in  the  light  of  previous  Wisconsin  decisions  in  this 
case. 

7  Wisconsin  Cent.  R.  Co.  v.  Lincoln  Co.,  57  Wis.,  137. 

'Gilman  v.  Sheboygan,  2  Black,  610.  See  Kittle  v.  Shervin,  11  Neb.,  65; 
Waring  v.  Savannah,  60  Ga.,  93.  In  Winter  v.  Montgomery,  65  Ala.,  403, 
the  levy  of  a  tax  to  pay  railroad  aid  bonds  on  real  estate  exclusively  was 
liold  to  be  em  irregularity  merely,  which  the  parties  concerned  ought  to  have 
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The  rule  of  taxation  must  be  uniform  within  the  district  for 
which  the  tax  is  laid;"  but  the  constitutional  requirement  of 
uniformity  may  be  violated  as  well  by  evasion  or  disreg&rd  of 
duty  on  the  part  of  officers  as  otherwise;  and  if  this  occurs  to 
an  extent  that  defeats  general  equality  and  uniformity  in  the 
assessment,  it  cannot  become  the  foundation  for  a  valid  tax.* 

The  general  right  to  make  exemptions.  Having  now 
given  some  of  the  constitutional  provisions  which  have  a  beaiv 
ing  upon  exemptions,  we  proceed  to  consider  the  rule  on  that 
subject  when  the  constitution  is  silent,  or  at  least  has  failed  to 
cover  the  subject  fully. 

The  general  rule  on  the  subject  is  familiar,  and  has  been  too 
often  declared  to  be  open  to  question.  The  right  to  make  ex- 
emptions is  involved  in  the  right  to  select  the  subjects  of  taxa- 
tion and  apportion  the  pubhc  burdens  among  them,  and  must 
consequently  be  understood  to  exist  in  the  law-maMng  power 
wherever  it  has  not  in  terms  been  taken  away.'  To  some  ex- 
tent it  must  exist  always ;  for  the  selection  of  subjects  of  tax- 
ation is  of  itseK  an  exemption  of  what  is  not  selected ;  but  the 
power  to  exempt  even  from  among  such  subjects  is  more  likely 
to  be  restricted  than  to  be  altogether  prohibited.  Pertaining 
as  it  does  to  the  sovereign  power  to  tax,  the  inferior  munici- 
palities of  a  state  are  not  possessed  of  it,  and  they  cannot 
therefore  make  exemptions  except  as  expressly  authorized  by 
the  state.^    And  it  would  obviously  not  be  within  the  compe- 

had  corrected  by  mandamus  if  necessary,  and  that  they  ■were  not  entitled, 
after  paying  the  tax,  to  sue  and  recover  back.  The  query  is  su^^^sd, 
whether,  under  statutory  authority  to  levy  the  tax  on  real  and  personal 
estate,  the  city  might  not  legally  confine  the  leyy  to  one  species  of  property. 

1  Wis.  Cent.  E.  Co.  v.  Taylor  Co.,  52  Wis.,  37. 

-'  Marsh  v.  Supervisors,  43  Wis.,  502.  See  Wis.  Cent.  E.  Co.  v.  Taylor  Co., 
52  Wis.,  37. 

3 Butlers  Appeal,  78  Pa.  St.,  448.  See  People  r.  Colman,  4  Cal.,  46 ;  State 
V.  North,  27  Mo.,  404;  Hill  v.  Higdon,  5  Ohio  St.,  243;  State  v.  Parker,  33 
N.  J.,  312 :  Indianapohs  r.  Sturdevant,  24  Ind.,  391 ;  Wells  f.  Central  Vt  E. 
R  Co.,  14  Blatch.,  426;  Scotland  County  v.  Eailroad  Co.,  65  Mo.,  123;  Pro- 
basco  [".  Moundsrille,  11  W.  Va.,  501 ;  WiUiamson  v.  Massey,  33  Grat.,  237; 
Savings  Bant  i-.  Rutland,  52  Tt.,  463;  Wis.  Cent.  E.  Co.  v.  Taylor  County, 
52  Wis.,  37. 

*  State  V.  Hannibal  &  St.  J.  R.  Co.,  75  Mo.,  209;  State  v.  Gracey,  11  Nev., 
223.  Authority  to  commissioners  of  taxes  and  assesments  to  remit  or  re- 
duce tax^  does  not  empower  to  make  exemptions.    They  can  remit  no  tax 
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tency  of  legislation  to  confer  a  general  power  to  make  ex- 
emptions, since  this  would  be  nothing  short  of  a  general  power 
to  estabhsh  inequality.^  Exemptions  when  properly  made  must 
be  determined  in  the  legislative  discretion;  but  even  this  is 
not  untrainmeled ;  it  is  not  an  arbitrary  discretion,  and  there 
must  underlie  its  exercise  some  principle  of  public  policy  which 
can  support  a  presumption  that  the  public  interest  will  be  sub- 
served by  the  exemptions  which  are  allowed. 

Customary  Exemptions.  Some  of  the  customary  exemptions 
are  in  themselves  so  reasonable  that  they  readily  receive  uni- 
versal assent  as  proper  and  politic.  Such  are  the  exemptions  of 
household  f  ui'niture,  tools  of  trade,  etc.,  to  a  moderate  amount,^ 
and  of  the  personal  property  of  those  who  by  reason  of  age, 
infirmity  or  poverty  are  unable  to  contribute  to  the  public  bur- 
dens.' Sometimes  a  homestead  of  limited  value  is  exempted.* 
For  the  encouragement  of  manufactures,  exemptions  have  also 
been  made  in  some  cases,  but  on  very  doubtful  grounds.^ 

except  for  legal  cause.  They  carmot  therefore  remit  the  tax  on  a  medical 
college  and  hospital  which  is  not  exempt  fcy  law.  People  v.  Campbell,  93 
N.  Y.,  198.  In  Georgia  municipalities  are  held  to  possess  the  power  to  make 
exemptions.  The  point  is  not  reasoned.  Athens  ■;;.  Long,  54  Ga.,  330 ;  War- 
ing  V.  Savannah,  60  Ga.,  93.  See  CutlifE  v.  Albany,  60  Ga.,  597.  A  city,  it 
seems,  may  make  an  exemption  from  taxation  a  part  of  the  consideration 
for  a  water  company  supplying  it  with  water.  Grant  v.  Davenport,  36  la., 
396.  Contra,  New  Orleans  v.  Water  Works  Co.,  36  La.  An.,  483.  See 
Nebraska  City  v.  Gas  Light  Co.,  9  Neb.,  339. 

'Brewer  Brick  Co.  v.  Brewer,  62  Me.,  62;  Farnsworth  v.  Lisbon,  62  Me., 
451.  The  legislature  cannot  confer  a  general  power  to  remit  taxes  upon  a 
board  of  supervisors ;  this  being  equivalent  to  a  general  pov/er  to  make  ex- 
emptions. Wilson  V.  Supervisors  of  Sutter,  47  Cal.,  91.  See  Dubuque  v. 
Illinois,  etc.,  B.  Co.,  39  la.,  56;  New  Orleans  v.  Sugar  Shed  Co.,  35  La.  An., 
548;  Zanesvillo  v.  Ricliards,  5  Ohio  St.,  590. 

2  See  Smith  v.  Osburn,  53  la.,  474. 

*  When  officers  have  power  by  law  to  make  exemptions  in  special  cases, 
if  they  refuse  to  make  one,  the  party  concerned  is  without  remedy  unless 
an  appeal  is  given  by  law.  Chnton  School  District's  Appeal,  56  Pa.  St.,  315. 
Such  a  power  is  only  admissible  where  an  examination  into  facts  is  essential 
in  order  to  determine  whether  the  case  is  within  the  general  rule  of  exemp- 
tion prescribed  by  law.     See  Brewer  Brick  Co.  v.  Brewer,  63  Me.,  62. 

*  When  it  is,  the  sale  of  the  tract  which  includes  the  homestead  is  void. 
Penn  v.  Clemans,  19  la.,  373;  Stewart  v.  Oorbin,  35  la.,  144.  See  Oliver  v. 
White,  18  S.  C,  335,  for  construction  of  a  homestead  exemption. 

5 See  Gardiner,  etc.,  Co.  v.  Gardiner,  5  Me.,  133;  Columbian,  etc.,  Co.  v. 
Vanderpoel,  4  Cow.,  056;  Jones  v.  Raines,  So  La.  An.,  996;  State  v.  Assess- 
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Charitable  Organizations.  It  is  also  customary  to  exempt 
from  taxation  the  property  of  charitable  corporations  and  as- 
sociations, so  far  as  it  is  actually  made  use  of  for  charitable 
purposes.  This  is  upon  the  ground  that  they  perform  service 
for  the  public,  and  to  some  extent,  at  least,  relieve  the  state 
from  expense.  The  question,  what  is  to  be  regarded  as  a  char- 
itable organization  within  the  meaning  of  a  statute  making 
exemptions,  is  sometimes  one  of  much  difficulty,  and  it  has 
been  discussed  in  numerous  cases  which  are  referred  to  in  the 
margin.! 

Schools.  School  property,  and  all  actually  devoted  to  the 
business  of  pubhc  instruction,  is  also  commonly  exempted, 
though  held  and  owned  by  private  corporations  or  individuals. 
Sometimes  the  exemption  is  general,  and  sometimes  it  is  re- 
stricted to  some  particular  class  of  schools.^  If  the  exemption 
is  only  of  property  used  for  school  purposes,  it  Avill  not  apply 
to  property  merely  held  for  revenue.^ 

Libraries.  Where  the  advantages  of  a  library  are  offered 
to  the  public,  it  is  common  to  exempt  it  from  taxation,  and  the 
property  also  which  is  held  for  its  purposes.* 

Church  Property.  The  property  owned  by  religious  socie- 
ties, and  made  use  of  for  the  purposes  of  public  worship,  is 
also  commonly  exempted;  the  exemption  being  made  uniform 

ors,  36  La.  An.,  347;  New  Orleans  v.  Arthurs,  36  La.  An.,  98.  Exemptions 
to  encourage  the  planting  of  trees  are  sometimes  made,  but  they  may  be 
recalled  even  after  the  trees  are  planted.     Shiner  v.  Jacobs,  63  la.,  393. 

iSee  State  v.  Addison,  3  S.  C,  499;  Savannah  v.  Solomon's  Lodge,  53  Ga., 
93;  State  ['.  Board  of  Assessors,  34  La.  An.,  574;  Bangor  v.  Masonic  Lodge, 
73  Me.,  438 ;  Appeal  Tax  Court  v.  Grand  Lodge,  50  Md.,  421 ;  State  v.  Powers, 
10  Mo.  App.,  263,  and  74  Mo.,  476;  Thiel  College  v,  Mercer  County,  101  Pa. 
St.,  530;  Cleveland  Lit.  Inst.  v.  Pelton,  86  Ohio  St.,  253;  Hennepin  County 
V.  Grace,  27  Minn.,  508;  Orphan  Asylum  v.  School  District,  90  Pa.  St.,  21; 
Donahugh's  Appeal,  86  Pa.  St.,  306;  Delaware  Co.  Institute  v.  Delaware 
County,  94  Pa.  St.,  168. 

2  As  to  what  would  come  within  an  exemption  of  free  public  schools,  see 
St.  Joseph's  Church  v.  Assessors,  12  E.  I.,  19.  See,  also,  Chegaray  v.  New 
York,  13  N.  Y.,  230;  State  v.  Boss,  24  N.  J.,  497. 

3  See  State  v.  Assessors,  35  La.  An.,  668.  Compare  University  v.  People, 
99  U.  S.,  309;  Wesleyan  Academy  v.  Wilbraham,  99  Mass,,  599. 

*See  Providence  Atheeneum  v.  Tripp,  9  R.  I.,  559. 
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SO  as  to  embrace  the  property  of  all  sects  and  denominations 
of  worshipers.^ 

In  any  of  these  cases  if  the  property  which  is  exempted  for 
a  particular  use  is  leased  or  otherwise  appropriated  to  any 
other  use,  the  exemption  is  lost ;  ^  but  school  property  will  not 
lose  its  exemption  by  being  leased  in  vacation,^  neither  will 
church  property  by  a  merely  incidental  and  occasional  use  for 
schools.* 

Cemeteries.  The  property  of  cemetery  associations  is  also 
commonly  exempted,  so  far  as  it  is  actually  appropriated  to 
the  purposes  of  burial.'^  But  a  mere  appropriation  on  paper 
is  not  sufficient  for  the  purpose,"  and  the  appropriation  of  one 
acre  in  forty  would  not  be  sufficient  to  give  exemption  to  the 
whole.'' 

'  Exemption  of  church  property  held  not  to  include  a  parsonage.  State 
V.  Lyon,  32  N.  J.,  360;  State  v.  Krolknan,  88  N.  J.,  323;  State  v.  AxteU,  41 
N.  J.,  117;  Hennepin  County  v.  Grace,  27  Minn.,  503;  Gerke  v.  PurceU,  35 
Ohio  St.,  229. 

^Pierce  v.  Cambridge,  2  Cush.,  611;  Proprietors,  etc.,  v.  Lowell,  1  Met., 
538;  New  Haven  v.  Shelfield,  30  Conn.,  160;  County  Commissioners  v.  Sis- 
ters of  Charity,  48  Md.,  34;  Appeal  Tax  Court  v.  Grand  Lodge,  50  Md.,  421 ; 
Sameu.  Baltimore  Academy,  50  Md.,  437;  State  v.  Board  of  Assessors,  34 
La.  An.,  574;  Armand  v.  Dumas,  28  La.  An.,  403;  Old  South  Society  v. 
Boston,  127  Mass.,  378;  New  Orleans  v.  Russ,  27  La.  An.,  413;  Lee  v.  New 
Orleans,  28  La.  An.,  426;  Wyman  v.  St.  Louis,  17  Mo.,  335;  State  v.  As- 
sessors, 35  La.  An.,  668;  Enaut  v.  Tax  Collectors,  36  La.  An.,  804. 

3  Temple  Grove  Sem.  v.  Cramer,  98  N.  Y.,  121 ;  S.  C.  below,  26  Hun,  309. 

<  St.  Mary's  Church  v.  Tripp,  14  E.  I.,  307.  See  further  for  questions  of  ex- 
emptions under  these  heads,  Griswold  College  v.  Iowa,  46  la.,  275;  Laurent 
V.  Muscatine,  59  la.,  404;  Fort  Des  Moines  Lodge  v.  Polk  Coimty,  56  la.,  34; 
Monticello  Seminary  i'.  People,  106111.,  398;  Theological  Seminary  v.  Peo- 
ple, 101  111.,  578;  Redemptionists  v.  Howard  County,  50  Md.,  449;  Appeal 
Tax  Court  v.  St.  Peter's  Academy,  50  Md.,  321 ;  Same  v.  St.  Mary's  Semi- 
nary, 50  Md.,  333;  Same  v.  Red  Men's  Hall,  50  Md.,  352;  Temple  Grove 
Seminary  v.  Cramer,  33  Hun,  309 ;  People  v.  Seamen's  Fi-iend  Society,  87 
lU.,  246;  Chapel  of  Good  Shepherd  v.  Boston,  120  Mass.,  212;  Workmg- 
men's  Aid  Societyy.  Lyim,  136  Mass.,  283;  Eedemptionist  Fathers  v.  Bos- 
ton, 129  Mass.,  178;  First  Presb.  Church  v.  New  Orleans,  30  La.  An.,  259; 
Trinity  Church  v.  Boston,  118  Mass.,  164. 

5 People  V.  Cemetery  Co.,  86"IU.,  336.  As  to  what  would  be  exempt  as  a 
church  burial  ground,  see  Appeal  Tax  Court  v.  Zion's  Church,  50  Md.,  352. 

6  Woodland  Cemetery  v.  Everett,  118  Mass.,  354. 

fMuhoy  V.  Churchman,  60  la.,  717.  An  old  burial  ground  held  by  a 
cemetery  company  is  exempt.    Swan  Pt.  Cem.  v.  Tripp,  14  R.  I.,  199. 
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Exemptions  in  these  cases  are  granted  on  considerations  of 
general  public  policy;  and,  being  freely  granted,  they  may  as 
freely  be  recalled  when  the  legislative  view  of  public  policy 
may  have  changed.  In  law  they  are  to  be  regarded  as  favors 
or  privileges  to  the  class  exempted,  granted  and  to  be  held  at 
the  pleasure  of  the  sovereign  power.  There  is  no  pledge  by 
the  state  that  they  shall  be  permanent,  and  no  wrong  done 
when  they  are  recalled.' 

State  Indebtedness.  A  state  sometimes  makes  the  bonds  or 
other  evidences  of  indebtedness  issued  by  itself  non-taxable. 
When  this  is  done  before  the  indebtedness  is  incurred,  a  con- 
tract is  estabhshed  between  the  state  and  those  who  become 
its  creditors,  which  precludes  withdraAving  the  exemption ;  but 
one  state  cannot  make  exemptions  for  others ;  and  the  obliga- 
tion, though  not  taxable  by  the  state  issuing  it,  may  be  taxed 
in  other  states  if  held  there.^ 

Taxability  Presumed.  As  taxation  is  the  rule,  and  exemption 
the  exception,  the  intention  to  malce  an  exemption  ought  to  be 
expressed  in  clear  and  unambiguous  terms ;  and  it  cannot  be 
taken  to  have  been  intended  when  the  language  of  the  statute 
on  which  it  depends  is  doubtful  or  uncertain.^ 

^  Ante,  p.  69.  See  Hospital  v.  Philadelphia,  24  Pa.  St.,  329;  Common- 
wealth i;.  Fayette,  etc.,  E.  R.  Co.,  55  Pa.  St.,  453;  Brewster  v.  Hough,  10 
N.  H.,  138;  St.  Joseph  v.  Railroad  Co.,  39  Mo.,  476;  State  v.  DuUe,  48  Mo., 
283 ;  Tomlinson  v.  Jessup,  15  Wall.,  454 ;  Appeal  Tax  Court  v.  Grand  Lodge, 
50Md.,431;  Same  v.  Regents,  50  Md.,  457;  Shiner  v.  Jacobs,  63  la.,  392; 
Probasco  v.  MoimdsviUe,  11  W.  Va.,  501;  State  v.  Hannibal,  etc.,  R.  Co.,  60 
Mo.,  143. 

^Appeal  Tax  Court  v.  Patterson,  50  Md.,  354.  The  liability  of  a  ooi-pora- 
tion  to  taxation  where  it  exists  wiU  not  preclude  taxation  of  its  shares  in 
other  states  where  they  may  be  held.  Appeal  Tax  Court  v.  Gill,  50  Md., 
377.    Or  of  ite  bonds.    Ibid. 

3  See  ante,  pp.  69-73,  and  cases  cited  in  the  notes.  "Taxation  is  an  act  of 
sovereignty,  to  be  performed,  so  far  as  it  conveniently  can  be,  with  justice 
and  equahty  to  all.  Exemptions,  no  matter  how  meritorious,  are  of  grace, 
and  must  be  strictly  construed."  This  was  said  in  a  case  where  the  court 
felt  compelled  to  hold  that  a  married  woman  was  subject  to  a  tax  for  the 
raising  of  bounty  moneys,  though  her  husband  was  actually  in  the  military 
service.  Crawford  v.  Burrell,  53  Pa.  St.,  319,  330.  See,  also.  Lord  Col- 
chester V.  Kewney,  Law  R.,  1  Exch.,  368;  Piatt  v.  Rice,  10  Watts,  353; 
Providence  Bank  v.  BUlings,  4  Pet.,  514;  Minot  v.  Pliiladelphia,  etc.,  R.R. 
Co.,  or  the  Delaware  RaUi-oad  Tax,  18  WaU.,  306;  Tra.sk  v.  Maguii-e,  18 
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Strict  Construction  of  Exemptions.  It  is  also  a  very  just 
rule  that,  when  an  exemption  is  found  to  exist,  it  shall  not  be 
enlarged  by  construction.  On  the  contrary  it  ought  to  receive 
a  strict  construction ;  for  the  reasonable  presumption  is  that 
the  state  has  granted  in  express  terms  aU  it  intended  to  grant 
at  aU,  and  that  unless  the  privilege  is  limited  to  the  very  terms 
of  the  statute  the  favor  would  be  extended  beyond  what  was 
meant.'   On  this  ground  it  is  held  that  an  exemption  of  property 

WaU.,  891;  Gordon  v.  Baltimore,  5  GUI,  331;  HoweU  v.  Maryland,  3  GiU, 
14;  Baltimore  v.  State,  15  Md.,  376;  Hannibal,  etc.,  R.  R.  Co.  v.  Shaxiklett, 
80  Mo.,  550 ;  Washington  University  v.  Rowse,  43  Mo.,  308 ;  Pacific  E.  R.  Co. 
V.  Cass  County,  53  Mo.,  17;  Stewart  v.  Davis,  3  Murphy,  344;  State  v.  Town 
Council,  12  Rich.,  339;  Martin  v.  Charleston,  18  Rich.  Eq.,  50;  Andersons. 
State,  33  Miss.,  459;  B.  &  O.  R.  R.  Co.  v.  Marshall  County,  3  W.  Va.,  319; 
Same  v.  WheeUng,  8  W.  Va.,  373;  State  v.  Bank  of  Smyrna,  3  Houst.,  99; 
Mimicipahty  v.  Railroad  Co.,  10  Rob.  (La.),  187;  Louis.  Canal  Co.  v.  Com- 
monwealth, 7  B.  Monr.,  160;  St.  Peter's  Church  t).  Scott  County,  13  Minn., 
395;  Portland,  S.  &  P.  R.  E.  Co.  v.  City  of  Saco,  60  Me.,  196;  State  v. 
Parker,  33  N.  J.,  436;  Hart  v.  Plum,  14  Cal.,  148;  People  v.  Whyler,  41  Cal., 
351;  Biscoe  v.  Coulter,  18  Ark.,  433;  Harvard  College  •;;.  Boston,  104  Mass., 
470,  475;  Orr  v.  Baker,  4  Ind.,  86:  City  of  Indianapolis  v.  McLean,  8  Ind., 
838;  City  of  Madison  v.  Fitch,  18  Ind.,  83;  Methodist  Church  v.  EUis,  38 
Ind.,  8;  Washburn  College  v.  Shawnee  County,  8  Kan.,  344;  Vail  v.  Beach, 
10  Kan.,  314;  St.  Mary's  College  v.  Crowl,  10  Kan.,  443;  Jliami  County  v. 
Brackenridge,  13  Kan.,  114;  No.  Mo.  R.  R.  Co.  •;;.  Maguire,  80  Wall.,  46; 
Redemptionist  Fathers  v.  Boston,  139  Mass.,  178;  People  v.  Commissioners, 
95  N.  Y.,  554;  Franklin  St.  Soc.  v.  Manchester,  60  N.  H.,  843;  lima  v.  Cem. 
Ass'n,  43  Ohio  St.,  128;  State  v.  Woodruff,  37  N.  J.,  139;  State  v.  Elizabeth, 
37  N.  J.,  380;  Carpenter  v.  School  Trustees,  13  R.  I.,  574;  Bridge  Co.  v. 
Dist.  of  Columbia,  1  Mack.,  217;  Union  Pass.  R.  Co.  v.  Philadelphia,  83  Pa. 
St.,  439;  Hope  Miaing  Co.  v.  Kennon,  3  Mont.,  35;  Bait.  &  O.  R.  R.  Co.  v. 
Dist.  of  Columbia,  3  Mack.,  133;  Wx-ight  v.  Railroad  Co.,  64  Ga.,  783. 

If  by  its  charter  a  ferry  company  is  not  to  be  taxed  higher  than  any  other 
ferry  company,  this  provision  is  not  in  itself  an  exemption,  and  is  not  vio- 
lated unless  some  other  ferry  company  is  taxed  less.  Wiggins  Ferry  Co.  v. 
East  St.  Louis,  107  U.  S.,  865.  Whether  a  license  fee  is  a  tax  within  the 
meaning  of  the  provision,  see  Same  v.  Same,  102  HI.,  560. 

A  railroad  company  having  a  perpetual  lease  of  a  road,  held  not  to  be 
owner  so  as  to  be  entitled  as  such  to  a  statutory  exemption.  State  v.  Housa- 
tonic  R.  Co.,  48  Conn.,  44.  Where  a  corporation  by  its  charter  is  exempt 
from  taxation,  an  amendment  of  the  charter  which  is  accepted  by  it  may 
repeal  the  exemption.     Petersburgh  v.  RaUroad  Co.,  29  Grat.,  773. 

'Erie  Railway  v.  Pennsylvania,  31  Wall.,  493;  ConkUn  v,  Cambridge,  58 
Ind.,  130;  Plaisted  v.  Lincoln,  63  Me.,  91 ;  Chadwick  v.  Maginnes,  94  Pa.  St., 
117;  Westmore  Lumber  Co.  v.  Ome,  48  Vt.,  90;  Richmond,  etc.,  E.  Co.  v. 
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from  taxation  will  not  preclude  business  or  privilege  taxes  be- 
ing imposed  on  the  favored  class :  ^  and  that  bequests  to  col- 
leges, etc.,  may  be  taxed  under  the  general  statute  taxing 
bequests,  though  after  being  received  they  would  be  exempt 
under  the  general  statute  exempting  the  property  of  such  in- 
stitutions.- So  an  academy  of  arts  is  not  exempted  under  an 
exemption  of    "  universities,  colleges,  academies   and  school- 

Alamance  Co..  76  X.  C,  213;  Hand  v.  Savannah,  etc.,  E.  R.  Co.,  10  S.  C, 
315;  Commonwealth  i-.  Ches.  &  O.  R.  Co.,  27  Grat.,  344;  Baton  Rouge,  etc., 
R.  Co.  i\  Kirkland,  33  La.  An.,  622:  People  v.  Commissioners  of  Taxes,  82 
X.  Y.,  459;  Buchanan  v.  Countr  Commissioners,  47  Md..  2S6 ;  State  v.  Ful- 
ler, 40  X.  J.,  32S;  State  v.  Collector,  etc.,  33  N.  J..  270:  LouLsTitle,  etc.,  Co. 
V.  Gaines,  3  Fed.  Rep..  266. 

An  exemption  of  mortgages  from  taxation  will  not  be  held  to  include  so- 
called  building  association  mortgages,  in  which  the  sum  to  be  paid  even- 
tually is  uncertain.  Appeal  Tax  Court  v.  Rice,  50  3Id. ,  302.  An  exemption 
of  lands  from  taxation  for  general  city  purposes  does  not  exempt  from  school 
taxation.  South  Bend  v.  University,  69  Ind..  344.  An  exemption  of  the 
property  of  an  orphan  asylum  will  not  exempt  from  a  collateral  inheritance 
tax.  "Miller  i:  Commonwealth,  27  Grat.,  110.  But  an  exemption  of  the 
lands  of  a  cemetery  company  wjU  cover  its  improvements.  Appeal  Tax 
Court  V.  Baltimore  Cem.  Co. ,  50  ild. ,  433.  An  exemption  from  city  taxa- 
tion of  the  agricultural  products  of  a  state  will  not  prevent  the  imposition 
of  an  occupation  tax  on  the  business  of  one  who  sells  it.  Davis  v.  Macon, 
64  Ga.,  12S.  The  exemption  of  "an  endowment  or  fund  of  any  reUgious 
society,"  etc..  will  not  embrace  lands.  State  v.  KjoUman,  38  X.  J.,  323,  574. 
See  State  v.  Lyon,  32  X.  J.,  360.  An  exemption  of  "mines  and  miniug 
claims  "  allows  of  the  taxation  of  surface  improvements.  Gold  Hill  v.  Cale- 
donia, etc.,  Co.,  5  Sawy..  575.  "Where  a  statute  provides  that  every  foreign 
raUroad  company  which  extends  its  line  within  the  state  shall  be  subject  to 
taxation,  such  a  company  wiU  be  liable  for  taxes  upon  a  line  purchased  from 
a  domestic  corporation  which  was  exempt  from  taxation.  Railway  Co.  v. 
Counties,  5  DUl.,  2S9.  See  for  a  somewhat  similar  point,  Hoge  i".  Railroad 
Co..  99  U.  S.,  348. 

1  Xew  Orleans  i:  Savings,  etc.,  Co.,  31  1^  An.,  637.  Exemption  of  stock 
and  real  estate  of  a  corporation  will  not  preclude  a  license  tax.  Xew  Or- 
leans V.  Canal  Bank,  32  La.  An.,  104;  X'ew  Orleans  v.  State  Xat.  Bank,  34 
La.  An.,  S92. 

-  Barringer  r.  Cowan,  2  Jones,  Eq.,  436.  See  for  a  peculiar  case,  Mass.  Gen. 
Hospital  V.  SomerviUe,  101  Mass.,  319.  An  exemption  from  state,  mimici- 
pal  and  parish  taxes  held  not  to  preclude  an  occupation  license  tax.  New 
Orleans  v.  Canal,  etc.,  Co.,  32  La.  An.,  104.  Compare  Xew  Orleans  v.  Peo- 
ple's Bank,  32  La.  An.,  82.  A  saw-nuU  not  exempt  as  "property  employed 
in  the  manufacture  of  textile  fabrics,  machinery,  agricultural  implements 
and  furniture,  and  other  articles  of  w-ood,"  Jones  v.  Raines,  35  I^  An 
996. 
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houses,'  and  a  statute  for  the  exemption  of  factories  will  not 
be  apphed  to  such  as  were  erected  previous  to  its  passage.^ 

Local  Assessments.  The  most  striking  illustration  of  the  rule 
of  strict  construction  of  exemptions  is  seen  in  the  case  of  special 
assessments  for  local  improvements,  such  as  the  paving  and  re- 
pair of  streets,  etc.  It  is  almost  universally  held  that  a  general 
exemption  from  taxation  will  not  extend  to  such  assessments. 
In  the  leading  case,  the  words  of  the  exemption  were  that  no 
church  or  place  of  public  worship  "  should  be  taxed  by  any 
law  of  this  state."    Upon  this  the  court  remarked :'   "  The 

'Academy  v.  Philaxlelphia,  23  Pa.  St.,  496.  The  exemption  from  taxation 
of  the  property  of  soldiers  in  actual  service  ■will  not  exempt  from  a  tax 
actually  unposed  before  the  soldier  enlisted.  Tobin  v.  Morgan,  70  Pa.  St., 
389. 

2Baugh  V.  Eyan,  51  Ala.,  313. 

'Matter  of  Mayor,  etc.,  of  New  York,  11  Johns.,  77;  Bleeker  v.  Ballou,  3 
Wend.,  363 ;  Chegaray  v.  Jenkins,  3  Sandf.,  409 ;  People  v.  Roper,  35  N.  Y., 
639;  BufiEalo  City  Cemetery  v.  Buffalo,  46  N.  Y.,  1506;  Northern  Liberties  v. 
St.  John's  Church,  13  Pa.  St.,  104;  Crawford  v.  BurreU,  53  Pa.  St.,  219,  320; 
Second  Universalist  Society  v.  Providence,  6  R.  I.,  235;  Matter  of  College 
St.,  8  B.  I. ,  474 ;  Patterson  v.  Society,  etc.,  34  N.  J.,  385 ;  State  v.  Robertson, 
34  N.  J.,  504;  State  v.  Newark,  37  N.  J.,  185;  State  v.  Mills,  34  N.  J.,  177; 
State  V.  Newark,  35  N.  J.,  157;  S.  C,  10  Am.  Rep.,  333;  Broadway  Baptist 
Church  V.  McAtee,  8  Bush,  508;  S.  C,  8  Am.  Rep.,  480;  Alexander  v.  Bal- 
timore, 5  Gill,  383,  896 ;  Baltimore  v.  Cemetery  Co.,  7  Md.,  517 ;  Le  Fevre  v. 
Detroit,  2  Mich.,  586;  Kendriok  v.  Farquar,  8  Ohio,  189,  197;  Armstrong  v. 
Treasurer  of  Athens  County,  10  Ohio,  335 ;  Cincinnati  College  v.  State,  19 
Ohio,  110;  Brewster  v.  Hough,  10  N.  H.,  138;  Seymour  v.  Hartford,  31 
Conn.,  481 ;  Bridgeport  v.  N.  Y.  &  N.  H.  R.  Co.,  36  Conn.,  255;  First  Pres- 
byterian Church  V.  Fort  Wayne,  36  Ind.,  338 ;  S.  C,  10  Am.  Rep.,  35 ;  Pahner 
V.  Stumph,  39  Ind.,  329;  Trustees  of  Church  v.  Ellis,  38  Ind.,  3;  Bank  of 
Republic  v.  Hamilton,  31  Bl.,  53;  Canal  Trustees  v.  Chicago,  13  111.,  403; 
Chicago  V.  Colby,  30  lU.,  614;  McBride  v.  Chicago,  22  111.,  574;  Peoria  r. 
Kidder,  26  HI.,  351 ;  Pleasant  v.  Kost,  29  111.,  490,  494;  Paine  v.  Spratley,  5 
Kan.,  535;  Orange  &  Alexandria  R.  R.  Co.  v.  Alexandria,  17  Grat.,  170; 
Crowley  v.  Copeley,  3  La.  An.,  339;  La  Fayette  v.  Orphan  Asylum,  4  La. 
An.,  1;  Kooney  v.  Brown,  31  La.  An.,  51;  St.  Louis  Public  Schools  v.  St. 
Louis,  26  Mo.,  468 ;  Sheehan  v.  Good  Samaritan  Hospital,  50  Mo,,  155 ;  S.  C, 
11  Am.  Rep.,  413;  Ldokwood  v.  St.  Louis,  24  Mo.,  20  (sewer  tax);  Emery  v. 
Gas  Co.,  38  Cal.,  346;  Taylor  v.  Palmer,  31  Cal.,  240;  Hale  v.  Kenosha,  39 
Wis,,  599;  Seamen's  Friend  Society  w.  Boston,  116  Mass.,  181;  Agricultural 
Society  v.  Worcester,  110  Mass.,  189 ;  Allen  v.  Galveston,  51  Tex.,  303 ;  Roose- 
velt Hospital  V.  New  York,  84  N.  Y.,  108;  State  v.  Newark,  38  N.  J.,  478; 
State  V.  Jersey  aty,  42  N.  J.,  97 ;  Harvey  v.  South  Chester,  99  Pa,  St.,  565 ; 
Railroad  Co.  v.  Wright,  68  Ga.,  311. 
Some  of  the  exemptions  in  these  cases  seem  very  strong  and  comprehen- 
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word  taxes  means  burdens,  charges  or  impositions  put  or  set 
upon  pei'sons  or  property  for  public  uses,  and  this  is  the  defini- 
tion which  Lord  Coke  gives  of  the  word  talUage,  2  Inst.,  232 ; 
and  Lord  Holt  ia  Carth.,  438,  gives  the  same  definition  in  sub- 
stance of  the  word  tax.  The  legislature  intended  by  that  ex- 
emption to  relieve  religious  and  literary  institutions  from  these 
public  burdens,  and  the  same  exemption  was  extended  to  the 
real  estate  of  any  minister  not  exceeding  in  value  $1,500.  But 
to  pay  for  the  opening  of  a  street  ia  the  ratio  of  the  benefit  or 
advantage  derived  from  it  is  no  burden.     It  is  no  taUiage  or 

Bive,  but  they  were  generally  applied  only  to  the  customary  taxes.  The  fol- 
lowing instances  may  be  given :  In  Baltimore  v.  Cemetery  Co.,  7  Md.,  517,  an 
exemption  from  "  any  tax  or  public  imposition  whatever  "  was  held  to  apply 
only  to  "  taxes  or  impositions  levied  or  imposed  for  the  purpose  of  revenue," 
and  not  to  relieve  the  cemetery  from  ' '  such  charges  as  are  inseparably  inci- 
dent to  its  location  in  regard  to  other  property;"  e.  g.,  an  assessment  for 
paving  the  street  in  front.  In  Buffalo  City  Cemetery  v.  Buffalo,  46  N.  Y., 
506,  where  the  cemetery  was  by  law  exempt  from  "  aU  public  taxes,  rates 
and  assessments,"  it  was  held  not  exempt  froxa  a  paving  assessment.  Fol- 
ger,  J.,  says:  "We  tliink  that  the  current  of  authorities  in  this  and  some 
of  the  sister  states  runs  to  this  result :  that  public  taxes,  rates  and  assess- 
ments are  those  wliich  are  levied  and  taken  out  of  the  property  of  the 
person  assessed,  for  some  public  or  general  use  or  purpose,  in  which  he  has 
no  direct,  immediate  and  peculiai-  interest ;  being  exactions  from  him  to- 
wards the  expense  of  can-ying  on  the  government,  either  directly  and,  in 
general,  that  of  the  whole  commonwealth,  or  more  mediately  and  particu- 
lai-ly  through  the  intervention  of  municipal  corporations ;  and  that  those 
charges  and  impositions  which  are  laid  directly  upon  the  property  in  a  cir- 
cumscribed locality  to  effect  some  work  of  local  convenience,  which  in  its 
result  is  of  peculiar  advantage  and  importance  to  the  property,  especially 
assessed  for  the  expense  of  it,  are  not  public  but  are  local  and  private  so  f ai- 
as  this  statute  is  concerned."  The  same  holding  as  to  a  sewer  assessment. 
OUve  Cemetery  Co.  v.  Philadelphia,  93  Pa.  St.,  129.  In  Patterson  v.  Society, 
etc.,  24  N.  J.,  385,  the  exemption  was  from  "taxes,  charges  and  imposi- 
tions ; "  but  it  was  held  not  to  extend  to  an  assessment  for  grading  and 
paving  a  street.  In  State  v.  Newark,  27  N.  J.,  185,  the  exemption  was  from 
"  charges  and  impositions,"  and  the  same  ruling  was  had.  In  Sheehan  v. 
Good  Samaritan  Hospital,  50  Mo.,  155,  exemption  from  "taxation  of  every 
kind "  was  held  not  to  extend  to  an  assessment  for  street  improvements. 
Compare  DunHeth,  etc.,  Bridge  Co.  v.  Dubuque,  32  la.,  427;  Brightman  v. 
Kirner,  22  Wis.,  54.  In  Bridgeport  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  36  Conn., 
255,  the  railroad  company  paid  a  tax  which,  by  its  charter,  was  to  be  "in 
lieu  of  aE  other  taxes ; "  but  the  company  was,  nevertheless,  held  liable  to  a 
street  assessment. 

A  covenant  by  a  lessee  to  pay  "  the  taxes  of  evei-y  name  and  kind  that 
should  be  assessed  on  the  premises  "  will  not  cover  an  assessment  for  bene- 
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tax  within  the  meaning  of  the  exemption,  and  has  no  claim 
upon  the  public  benevolence.  Why  should  not  the  real  estate 
of  a  minister  as  well  as  of  other  persons  pay  for  such  an  im- 
provement in  proportion  as  it  is  benefited  ?  There  is  no  incon- 
venience or  hardship  in  it,  and  the  maxim  of  law  that  qui 
sentit  Gommodum  debet  sentire  onus,  is  perfectly  consistent  with 
the  interests  of  science  and  religion."  And  yet  these  assess- 
ments are  a  legal  exercise  of  the  taxing  power,  and  can  only 
be  justified  on  that  ground.^ 

Mailroad  Exemptions.  Cases  of  the  exemption  of  railrpad 
property  from  taxation  furnish  many  illustrations  of  the  rule 
of  strict  construction,  but  they  depend  so  much  upon  their 
special  facts  that  little  can  be  done  here  beyond  making  gen- 
eral reference.  For  the  most  part  these  exemptions  are  in  the 
nature  of  commutations,  the  railroad  company  paying  some 

fits  accruing  from  street  improvements.  Beals  v.  ProYidence  Rubber  Co., 
11  R.  L,  381.  See  Love  v.  Howard,  6  E.  I.,  116;  and  compare  Blake  v. 
Baker,  115  Mass.,  188;  Cassady  v.  Hammer,  62  la.,  359. 

These  cases  show  that  the  general  inclination  has  been  to  confine  the  ap- 
plication of  aU  such  general  language  to  the  taxes  imposed  for  ordinary 
revenue.  But  in  Massachusetts  it  has  been  held  that  an  assessment  for 
altering  a  street  is  a  civil  imposition  within  tlie  meaning  of  a  college  chai-ter 
exempting  the  college  property  from  "  aU  civil  impositions,  taxes  and  rates." 
Harvard  College  v.  Boston,  104  Mass.,  470.  An  exemption  from  "  taxes  and 
assessments "  will  exempt  from  local  assessments.  State  v.  Newark,  36  N. 
J.,  478;  reversing  Same  Case,  35  N.  J.,  157.  See  Patterson  v.  Society,  etc., 
24  N.  J.,  385;  Codman  v.  Johnson,  104  Mass.,  491. 

In  Pennsylvania  a  general  exemption  from  county  and  city  taxes  is  held 
to  exempt  from,  special  assessments.  Olive  Cem.  Co.  v.  Philadelphia,  93  Pa. 
St.,  129;  Erie  v.  First  Univ.  Church,  105  Pa,  St.,  278. 

1  People  V.  Brooklyn,  4  N.  Y.,  419 ;  Sharp  v.  Spier,  4  HiU,  76 ;  Pattereon  v. 
Society,  etc.,  34  N.  J.,  385;  State  v.  FuUer,  34  N.  J.,  327;  State  v.  Newai-k, 
35  N.  J.,  168,  171;  Weeks  v.  Milwaukee,  10  Wis.,  343;  Motz  v.  Detroit,  18 
Mich.,  495;  Baltimore  v.  Cemetery  Co.,  7  Md.,  517;  Glasgow  v.  Rouse,  43 
Mo.,  479,  489;  McComb  v.  Bell,  3  Minn.,  356;  Pray  v.  Northern  Liberties,  31 
Pa.  St.,  69;  Walsh  v.  Mathews,  29  Gal.,  133;  Chambers  v.  Satterlee,  40  Cal., 
497;  Teatman  v.  CrandaU,  11  La.  An.,  220 ;  Matter  of  Opening  of  Streets,  30 
La,  An.,  497;  Reeves  v.  Treasurer  of  Wood  Co.,  8  Ohio  St.,  333;  Hines  v. 
Leavenworth,  3  Kan.,  186. 

The  case  of  People  v.  Brooklyn,  in  4  N.  Y.,  is  somewhat  questioned  in 
Dah-ymple  v.  Milwaukee,  53  Wis.,  178,  in  which  "tax  certificates"  in  a  lim- 
itation law  was  held  to  embrace  a  certificate  on  a  sale  for  local  assessments. 
14 
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prescribed  tax  as  a  consideration  for  exemption  from  all  other 
taxation.!   But  the  rule  of  strict  construction  is  nevertheless 

1  Construction  of  a  raili-oad  exemption  of  right  of  way,  etc.  Richmond, 
etc.,  E.  Co.  V.  Commissioners,  84  N.  C,  504.  As  to  whether  change  in 
name,  etc.,  of  company  deprives  it  of  the  exemption.  Cheraw,  etc.,  R.  Co. 
V.  Commissioners,  88  N.  C.,,519.  An  exemption  of  the  road-bed,  etc.,  of  a 
raUroad  does  not  preclude  the  taxation  of  the  franchise.  Atlantic,  etc.,  E. 
Co.  V.  Commissioners,  87  N.  C,  129.  Consteuction  of  exemption  of  trans- 
portation companies  from  local  taxation.  Raihoad  Co.  v.  Berks  County,  6 
Pa.  St.,  70;  Erie  County  v.  Transportation  Co.,  87  Pa.  St.,  434;  Northamp- 
ton County  V.  Lehigh,  etc.,  Co.,  75  Pa.  St.,  461 ;  Wayne  County  v.  Del.  & 
Hud.  Canal  Co.,  3  Harr.,  351. 

Exemption  of  the  stock  of  a  railway  company  from  taxation  held  to  include 
aU  property  necessary  and  proper  for  the  purpose  of  laying,  building  and 
sustaining  the  road.  Ordinary  of  Bibb  County  v.  Central  R.  R.  Co.,  40  Ga., 
646.  As  to  when  an  exemption  from  taxation  to  a  railroad  company  will 
be  held  not  to  apply  to  an  investment  in  another  road,  though  paid  for  out 
of  its  profits,  see  Railroad  Co.  r.  Commissioners,  87  N.  C,  414.  As  to  taxa- 
tion of  a  railroad  company  which  has  succeeded  to  the  rights  of  a  canal 
company,  see  Nichols  v.  New  Haven,  etc.,  Co.,  43  Conn.,  103. 

A  specific  state  tax  on  a  railroad  company  held  to  preclude  taxation  of  its 
property  by  valuation.  Camden  &  Amboy  R.  R.  Co.  v.  Commissioners,  18 
N.  J.,  11.  And  see  State  v.  Cook,  32  N.  J.,  338;  Cook  v.  State,  33  N.  J.,  474; 
Douglass  V.  State,  34  N.  J.,  485. 

A  railroad  company  paid  the  state  a  specific  tax  under  a  law  which  pro- 
vided that  it  should  not  "be  assessed  with  any  tax  on  its  lands,  buildings  or 
equipments."  Held  not  to  preclude  municipal  taxation.  Orange  &  Alex- 
andria R.  R.  Co.  V.  Alexandria,  17  Grat.,  176.  Compare  this  with  Richmond 
V.  Richmond  &  Danville  R.  R.  Co.,  21  Grat.,  604,  where  an  exemption  from 
"any  charge  or  tax  whatsoever"  was  held  to  cover  municipal  as  well  as 
state  taxes.  See,  also,  Southern  R.  R.  Co.  v.  Jackson,  38  Jliss.,  334;  Neu- 
stadt  V.  Illinois 'Centi-al  R.  R.  Co.,  31  Dl.,  484;  Gardner  v.  State,  21  N.  J., 
557. 

A  branch  road  to  procure  gravel  held  liable  to  ordinary  taxation.  State 
V.  Hancock,  33  N.  J.,  315.  Compare  State  v.  Hancock,  35  N.  J.,  537;  Atlan- 
tic, etc.,  Co.  V.  Allen,  15  Fla.,  637.  A  provision  in  a  railroad  charter  was 
that  "  aU  machines,  wagons,  vehicles  or  carriages  belonging  to  the  company, 
with  all  its  works  and  all  the  property  which  may  accrue  from  the  same, 
shall  be  vested  in  the  respective  shareholders  forever,  in  proportion  to  their 
respective  shares,  and  shall  be  deemed  personal  estate,  and  exempt  fi-om  any 
charge  or  tax  whatever.''  This  makes  all  the  property  of  the  company, 
owned  and  used  for  its  purposes,  personal  estate  and  exempt.  A  city  in 
which  the  company  owns  property  cannot  dispute  this  exemption  on  the 
ground  of  its  lessening  its  power  to  pay  its  debts.  Richmond  v.  Richmond 
&  Danville  R.  R.  Co.,  21  Grat.,  604.  General  exemption  of  the  property  of 
a  corporation  from  taxation  construed  to  include  the  franchise.  Wilming- 
ton R.  R.  Co.  V.  Reid,  13  Wall.,  264;  Raleigh,  etc.,  Raih-oad  Co.  v.  Reid,  13 
Wall.,  269 ;  State  v.  Berry,  17  N.  J.,  80 ;  Camden  &  Amboy  R.  E.  Co.  v.  Hil- 
legas,  18  N.  J.,  11;  Same  v.  Commissioners  of  Appeal,  18  N.  J.,  71.  See 
Nichols  V.  New  Haven,  etc.,  Co.,  43  Conn.,  103. 
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applicable,  tliough  perhaps  with  less  force  than  when  the  ex- 
emption is  total. 

A  street  railway  company  exempt  from  ordinary  state  taxation  will  never- 
theless be  liable  to  a  dog  tax.    Hendrie  v.  Kalthoff,  48  Mich.,  306. 

An  exemption  to  a  railroad  company  of  "  all  machines,  wagons,  vehicles 
or  carriages  belonging  to  the  company,  with  all  their  works,"  etc.,  held  to 
apply  to  their  real  estate  as  weU  as  to  their  rolling  stock.  Richmond  «. 
Richmond  &  Danville  R.  R.  Co.,  21  Grat.,  604,  citing  Baltimore  v.  B.  &  O. 
R.  R.  Co.,  6  GiU,  288.  A  provision  that  a  certain  tax  on  the  capital  and 
debts  of  raihoad  companies  should  "  take  the  place  of  all  other  taxes  on  rail- 
road and  horse  railroad  property  and  franchises,"  held  to  exempt  property 
whether  used  for  railroad  purposes  or  not.  Osborn  v.  N.  Y.  &  N.  H.  R.  R, 
Co.,  40  Conn.,  491.    And  see  in  general,  The  Tax  Cases,  12  G.  &  J.,  117. 

A  general  exemption  of  railroad  property  from  taxation  has  been  said  to 
be  co-extensive  with  the  right  of  the  raih-oad  company  to  take  property  for 
its  use  by  condemnation,  and  that  the  limit  of  such  right  is  the  limit  of  the 
exemption.  State  v.  Hancock,  33  N.  J.,  315;  Milwaukee,  etc.,  R.  R.  Co.  v- 
Milwaukee,  84  Wis.,  371;  State  v.  Western,  etc.,  R.  Co.,  54  Ga,,  438;  Same 
V.  Same,  66  Ga.,  563;  State  v.  Baltimore,  etc.,  Co.,  48  Md.,  49. 

If  a  railroad  company  is  exempt  from  taxation  on  its  franchises  and  cap- 
ital sitook,  it  is  exempt  from  taxation  on  gross  receipts.  State  v.  Baltimore, 
etc.,  R.  Co.,  48  Md.,  49.  If  the  capital  stock  of  a  company  is  exempted  from 
taxation  forever,  and  its  road,  fixtures,  appurtenances,  etc.,  for  only  twenty 
years,  the  latter  may  be  taxed  after  the  time  limited  has  expired.  Raih-oad 
Companies  v.  Gaines,  9  U.  S.,  697.  See  Raihoad  Co.  v.  Loftin,  98  U.  S.,  559 ; 
Same  v.  Same,  105  U.  S.,  358.  The  act  incorporating  the  Illinois  Central 
Railroad  Company  provides  as  follows:  "The  .  .  stock,  property  and 
assets  belonging  to  said  company  shall  be  listed  by  the  president,  secretary, 
or  other  ofBcer,  with  the  auditor  of  state,  and  an  annual  tax  for  state  pur- 
poses shall  be  assessed  by  the  auditor  upon  all  the  property  and  assets  of 
every  name,  kind  and  description  belonging  to  said  corporation.  Whenever 
the  taxes  levied  for  state  purposes  shall  exceed  three-fourths  of  one  per  cent, 
per  aimuni,  such  excess  shall  be  deducted  from  the  gross  proceeds  or  income 
herein  required  to  be  paid  by  said  corporation  to  the  state,  and  the  said  cor- 
poration is  hereby  exempted  from  all  taxation  of  every  kind  except  as  herein 
provided  for."  Ileld,  that  this  exemption  did  not  apply  to  a  wharf  boat  and 
to  a  steamboat  used  principally  in  conveying  the  passengers  and  freight  from 
the  terminus  of  the  road  to  the  terminus  of  another  railroad,  thus  making 
connections.  Hhnois  Central  R.  R.  v.  Irvin,  73  HI.,  452,  The  lands  of  this 
company  are  exempt  where  it  has  given  a  contract  for  their  sale  but  the 
contract  has  been  declared  forfeited  for  non-performance.  HI.  Cent.  R.  Co. 
V.  Groodvsdn,  04  HI.,  363.  But  the  exemption  ceases  when  the  contract  has 
been  performed,  though  no  deed  has  been  given.  Champaign  Co.  v.  Reed, 
100  ni.,  304. 

The  effect  of  the  consohdation  of  railroads  upon  exemptions  or  privileges 
in  respect  to  taxation  previously  existing  in  one  of  the  roads  has  been  con- 
sidered and  passed  upon  in  many  cases  which  are  so  different  in  their  facta 
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Corporate  Stock  and  Property.  An  exemption  of  the  corpo- 
rate stock  of  a  corporation  is  an  exemption  of  the  shares.'  But 

as  to  render  useless  anything  more  than  a  citation  in  this  place.  See  Tom- 
linson  v.  Branch,  15  Wall.,  460;  Charleston  v.  Branch,  15  Wall.,  470;  Bailey 
V.  Eaihroad  Co.,  32  Wall.,  604;  Delawai-e  Railroad  Tax  Case,  18  Wall.,  306; 
Branch  v.  Charleston,  93  U.  S.,  677;  Central  Railroad  Co.  v.  Georgia,  93 
U.  S.,  665,  reversing  54  Ga.,  501 ;  Chesapeake,  etc.,  R.  Co.  v.  Virginia,  94  U. 
S.,  718;  Railroad  Co.  v.  Maine,  96  U.  S.,  499;  Railroad  Co.  v.  Georgia,  98  U. 
S.,  339,  affirming  55  Ga.,  313;  Railroad  Co.  v.  Gaines,  97  U.  S.,  711;  St. 
Louis,  etc.,  R.  Co.  v.  Berry,  113  U.  S.,  465;  Tennessee  v.  Whitworth,33  Fed, 
Rep.,  81 ;  State  v.  Railroad  Co.,  45  Md.,  361 ;  Wright  v.  Southwestern  R.  R. 
Co.,  64  Ga.,  783;  State u  Northern  Central  R.  Co.,  44  Md.,  131;  Atlanta,  etc., 
R.  Co.  V.  State,  63  Ga.,  483;  Louisville,  etc.,  R.  Co.  v.  Palmes,  109  U.  S., 
244;  Louisville,  etc.,  R.  Co.  v.  Commonwealth,  10  Bush,  43;  Quincy  Bridge 
Co.  V.  Adams  County,  88  111.,  615;  State  Treasurer  v.  Auditor-General,  46 
Mich.,  234;  Atlantic,  etc.,  R.  Co.  v.  Allen,  15  Fla.,  637;  Central,  etc.,  R. 
Co.  V.  State,  54  Ga.,  401;  Chicago,  etc.,  R.  Co.  v.  Auditor-General,  53  Mich., 
79.  "  According  to  the  principle  of  those  decisions  (Morgan  v.  Louisiana,  93 
TJ.  S.,  217;  Wilson  v.  Gaines,  103  U.  S.,417;  Louisville,  etc.,  R.  Co.  v.  Palmes, 
109  U.  S.,  244),  the  exemption  from  taxation  must  be  construed  to  have 
been  the  personal  privilege  of  the  very  corporation  specifically  referred  to, 
and  to  have  perished  with  that,  unless  the  express  and  clear  intention  of 
the  law  requires  tiie  exemption  to  pass  as  a  continuing  franchise  to  a  suc- 
cessor. This  statvitory  rule  of  interpretation  is  founded  upon  an  obvious 
public  policy,  wliich  regards  such  exemptions  as  in  derogation  of  the  sov- 
ereign authority  and  of  corximon  right,  not  to  be  extended  beyond  the  exact 
and  express  requirement  of  the  grants,  construed  strictissimi  juris."  In 
this  case  a  ratlroad  exempt  from  taxation  had  attempted  to  transfer  its 
franchises  to  another  corporation,  which  therefore  claimed  the  exemption 
and  filed  its  bill  to  restrain  taxation.  The  bill  was  dismissed.  Memphis  R. 
R.  Co.  V.  Com'rs,  113  U.  S.,  609. 

An  exemption  of  railroad  property  from  taxation  on  payment  of  a  per- 
centage on  gross  earnings  was  held  not  to  be  personal,  but  to  attach  to  the 
property,  in  State  v.  Nor.  Pac.  R.  Co.,  33  Minn.,  394,  citing  State  v.  St. 
Paul,  etc.,  R.  Co.,  30  Minn.,  311;  Fu-st  Div.,  etc.,  R.  Co.  v.  Parcher,  14 
Minn.,  397. 

Giving  to  a  municipality  the  power  to  tax  railroads  does  not  of  itself 
authorize  it  to  tax  a  railroad  running  through  it,  which,  by  its  charter,  is 
exempt.    Elizabethtown,  etc.,  R.  Co.  v.  Trustees,  13  Bush,  233. 

The  statute  withdi-awing  an  exemption  from  taxation  may  or  may  not 
empower  municipalities  to  levy  local  taxes  on  the  property  previously  ex- 
empt. Compare  Bailey  v.  Magwire,  33  Wall.,  215,  with  Savannah  v.  Jesup, 
106  U.  S.,  563. 

1  Railroad  Co.  v.  Gaines,  97  U.  S.,  697;  Farrington  v.  Tennessee,  95  U.  S., 
679;  Bank  of  Georgian.  Savannah,  Dudley,  130;  Bank  of  Cape  Fear  v.  Ed- 
wards, 5  Ired.,  516 ;  Johnson  v.  Commonwealth,  7  Dana,  338 ;  State  v.  Tunis, 
33  N.  J.,  546;  Citizens'  Bank  v.  Bouny,  33  La.  An.,  239;  Tennessee  v.  Whit- 
worth,  33  Fed.  Rep.,  75.    An  exemption  of  the  ".stock"  of  a  corporation  is 
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exemption  is  not  a  franchise,  and  therefore  could  not  pass  as 
such  to  a  purchaser  of  the  corporate  property.' 

A  general  or  qualified  exemption  of  the  capital  stock  or 
property  of  a  corporation  is  generally  held  not  to  extend  to 
property  Tvhich  the  corporation  may  become  owner  of,  but 
which  is  not  needed  for  corporate  purposes,  and  is  only  held  or 
used  for  the  profit  of  its  meitibers.  But  the  question  in  every 
case  is  one  of  legislative  intent,  and  the  cases  cited  in  the 
margin  will  abundantly  show  that  the  exemptions  made  are  so 
far  diverse  ia  their  terms  as  to  raise  many  troublesome  con- 
troversies.^ 

an  exemptioii  of  its  gross  income  ^so,  it  being  but  an  accessory  to  the  stock. 
State  V.  Hood,  15  Eich.  Law,  177.  An  exemption  of  the  stock  and  projjerty 
of  a  corporation  held  to  preclude  a  p^i^■ilege  tax.  Grand  Gulf,  etc..  Go.  v. 
Buck,  53  Miss.,  246,  citing  Bailroad  Co.  v.  Eeid,  13  WalL,  264;  Mobile,  etc., 
E.  Co.  V.  Moseley,  52  Hiss.,  127.  Exemption  of  corporate  stock  exempts  cor- 
porate proi)erty.  Scotland  County  i;.  EaUroad  Co.,  65  Mo.,  123.  Where  the 
property  of  a  corporation  and  the  shares  therein  are  exempt,  it  cannot  be 
taxed  in  say  way.  Worth  v.  Wilmington,  etc.,  E.  Co.,  89  Jf.  C,  291.  See 
Worth  V.  Petersburg,  etc.,  E.  Co.,  89  X.  C,  301. 

Where  the  shares  of  stock  in  a  corporation  were  exempt  from  taxation,  the 
property  at  the  corporation  was  held  to  be  exempt  also.  Baltimore  v.  B.  & 
O.  E.  E.  Co.,  6  GiQ,  288.  See  State  v.  Branin,  28  N.  J.,  484;  State  v.  Wilson, 
52  MO.,  638;  Frederick  County  v.  National  Bank,  48  Md.,  117;  County 
Commissioners  v.  Annapolis,  etc.,  Co.,  47  Md.,  592. 

1  Morgan  v.  Louisiana,  93  U.  S.,  217 ;  Railroad  Co.  v.  Gaines,  97  V.  S.,  697. 
See  Eaihoad  Co.  v.  Hamblen  Co.,  102  U.  S.,  273;  Wilson  v.  Gaines,  103  TJ. 
8.,  417;  LouissiUe,  etc.,  E.  Co.  v.  Palmes,  109  U.  S.,  244;  Memphis  E.  Co.  v. 
Commissioners,  112  U.  S.,  609;  Alexandria,  etc.,  Co.  v.  Dist.  Col.,  1  MacA, 
217;  Eaih-oad  Co.  v.  Commissioners,  103  TJ.  S.,  1 ;  Detroit  City  S.  R.  Co.  v. 
Guthard,  51  Mich.,  180.  Compare  Gonzales  v.  SuUiTan,  16  Fla.,  791;  At- 
lantic, etc.,  Co.  V.  AUen,  15  Fla.,  637. 

Exemptions  may  in  general  be  waived,  but  a  corporation  cannot  waive  its 
exemption  as  against  its  bonds  previously  issued.  Hand  v.  Savannah,  etc., 
E.  Co.,  17  S.  C,  219. 

Exemption  of  unpatented  mines  held  not  to  extend  to  their  property. 
Hope  ^Mining  Co.  v.  Kennon,  3  Mont.,  35.  For  a  discussion  as  to  whether  an 
exemption  is  a  contract,  see  Intematioiud,  etc.,  E.  Co.  v.  Anderson  Co.,  59 
Tex.,  654. 

2  Where  a  canal  is  exempt  from  taxation  the  toU  house  is  not  taxable. 
Schuylkill  Nav.  Co.  v.  Commissioners  of  Berks  Co.,  11  Pa.  St.,  202.  Where 
a  railroad  is  exempt,  this  will  cover  its  water  stations  and  depots,  but  not 
warehouses,  coal  lots,  coal  shutes,  machine  shops,  wood  yards,  etc.,  which 
are  only,  necessary  to  the  profits  to  be  made  by  the  company.  EaUroad  Co. 
V.  Berks  County,  6  Pa.  St.,  70.  See  Lehigh  Co.  v.  Northampton,  8  W.  &  S., 
334;  Wayne  Co.  v.  Delaware  &  Hudson  Canal  Co.,  15  Pa.  St.,  351,  357, 
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Invidious  exemptions.  An  exemption,  it  would  seem,  in 
order  to  be  admissible,  ought  to  be  either  made  on  the  basis  of 

■where  the  subject  is  considered  at  length ;  N.  Y.  &  Erie  R.  E.  Co.  v.  Sabin, 
26  Pa.  St.,  242;  West  Chester  Gas  Co.  v.  Chester  Co.,  30  Pa.  St.,  232;  Lackar 
•wana  Iron  Co.  v.  Luzerne  Co.,  42  Pa.  St.,  424;  Milwaukee,  etc.,  R.  R.  Co.  v. 
Supei-visors  of  Crawford,  29  Wis.,  116;  Milwaukee,  etc.,  R.  R.  Co.  v.  Mil- 
waukee, 34  Wis.,  271;  Orange,  etc.,  R.  E.  Co.  v.  Alexandria,  17  Grat.,  176, 
which  does  not  allow  the  imphed  exemptions ;  Vermont  Cent.  R.  R.  Co.  v. 
Burlington,  28  Vt.,  193 ;  Souhegan  Nail,  etc.,  Factory  v.  McConihe,  7  N.  H., 
309;  Gardner  v.  State,  21  N.  J.,  557;  State  v.  Mansfield,  23  N.  J.,  510;  State 
V.  FlaveU,  24  N.  J.,  370;  State  v.  BlundeU,  24  N.  J.,  402;  State  v.  Betts,  24 
N.  J.,  555;  State  v.  Newark,  25  N.  J.,  315;  State  v.  The  CoUector  of  New- 
ark, 26  N.  J.,  519;  State  Treasurer  v.  SomervUle  &  Easton  RaOroad  Co.,  28 
N.  J.,  21;  State  v.  EUzabeth,  28  N.  J.,  103;  State  v.  Leester,  29  N.  J.,  541; 
State  V.  Hancock,  83  N.  J. ,  315 ;  Hannibal  &  St.  Joseph  Railroad  Co.  v. 
Shacklett,  30  Mo.,  550;  State  v.  H.  &  St.  Jo.  R.  R.  Co.,  37  Mo.,  265;  Boston 
&  Me.  R.  R.  Co.  V.  Cambridge,  8  Gush.,  237 ;  Wilmington  R.  R.  Co.  v.  Reid, 
13  Wall.,  264,  268,  per  Davis,  J. ;  State  v.  Western  E.  R.  Co.,.  66  Ga.,  563; 
Railroad  Co.  v.  Wright,  68  Ga.,  311. 

An  exemption  from  taxation  of  "  property  necessarily  used  in  operating 
the  raOxoad,"  held  to  apply  to  an  inn  used  exclusively  by  persons  arriving 
and  departing  on  the  railroad.  Milwavikee,  etc.,  R.  R.  Co.  v.  Supervisors  of 
Crawford  County,  29  Wis.,  116.  See  Chicago,  etc.,  R.  R.  Co.  v.  Supervisors 
of  Crawford,  48  Wis.,  666;  State  v.  Baltimore,  etc.,  R.  Co.,  48  Md.,  49. 

For  other  cases  of  special  exemption,  see  State  Bank  v.  Madison,  3  Ind., 
43;  Orr  v.  Baker,  4  Ind.,  86;  Lord  v.  Litchfield,  36  Conn.,  116;  State  v. 
Haight,  35  N.  J.,  40;  Rex  v.  Calder,  1  B.  &  Aid.,  263;  State  v.  Minton,  23 
N.  J.,  529;  Philadelphia,  etc.,  R.  E.  Co.  v.  Bayless,  2  Gill,  355;  States.  Nor- 
•wicb.  &  Worcester  E.  R.  Co.,  30  Conn.,  290;  Armstrong  v.  Athens  Co.,  16 
Pet.,  281. 

An  exemption  of  the  "  road,  roUing  and  live  stock"  of  a  street  railway 
company  is  not  an  exemption  of  its  lots  used  for  shops,  stables,  etc.  Atlanta 
St.  E.  Co.  V.  Atlanta,  66  Ga.,  104. 

A  provision  that  the  payment  of  certain  fees  by  life  insurance  companies 
shall  be  "  in  lieu  of  aU  fees  and  taxes  whatever,  except  that  they  may  be 
taxed  upon  their  paid-up  capital  stock  the  same  £is  other  property  in  the  county 
for  county  and  municipal  purposes,"  wiU  not  prevent  the  taxation  of  other 
property  owned  by  companies  over  and  above  par  value  of  capital  stock. 
St.  Louis  M.  L.  Ins.  Co.  v.  Board  of  Assessors,  56  Mo.,  503. 

An  exemption  of  the  stock  of  stockholders  in  corporations  taxable  on 
their  capital  has  no  apphcatiou  to  stockholders  in  foreign  corporations  tax- 
able only  on  their  property  in  the  state.  Sturges  v.  Carter,  114  U.  S.,  511. 
See  Worths.  Ashe  Co.,  90  N.  C,  409.  A  tax  deed  given  on  a  sale  of  ex- 
empt lands  is  void.  The  question  whether  the  exemption  has  not  been  for- 
feited cannot  be  raised  in  an  action  between  individuals  based  on  such  a 
deed.    MackaU  v.  Canal  Co.,  94  U.  S.,  308. 

Where  a  bank  charter  provided  that  the  bank  might  "  purchase  and  hold 
a  lot  of  ground  for  the  use  of  an  institution  as  a  place  of  business,"  and 
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contract,  in  wMch  case  the  public  is  supposed  to  receive  a  full 
equivalent  therefor,  or  it  ought  to  be  made  on  some  ground  of 
public  policy,  such  as  might  justify  a  pension  or  a  donation  of 
the  public  funds  on  some  general  rule  of  which  all  who  come 
within  it  may  have  the  benefit ;  or  such  as,  at  least,  makes  the 
public  at  large  interested  in  encouraging  or  favoring  the  class 
or  interest  in  whose  behalf  the  exemption  is  made.'  It  is  diffi- 
cult to  conceive  of  a  justifiable  exemption  law  which  should 
select  single  individuals  or  corporations,  or  single  articles  of 
property,  and,  taking  them  out  of  the  class  to  which  they  be- 
long, make  them  the  subject  of  capricious  legislative  favor. 
Such  favoritism  could  make  on  pretense  to  equality ;  it  would 
lack  the  semblance  of  legitimate  tax  legislation.  It  is  certain 
that  municipal  bodies  or  taxing  officers  have  no  authority  to 
make  such  exemptions  unless  expressly  empowered  by  legisla- 
tion ;  and  to  make  any  would  render  invalid  the  whole  tax  roll 
on  which  the  exempted  property  or  person  ought  to  have 
appeared.  The  motives  of  the  exemption  or  the  beneficial 
purposes  expected  to  be  accomplished  by  it  can  make  no 
difference.  No  man  is  obliged  to  be  more  generous  than  the 
law  requires ;  each  may  stand  strictly  on  his  legal  rights,  and 
refuse  to  submit  to  any  exaction  that  purposely  is  made  more 
burdensome  to  him  than  the  rules  of  law  permit.^     The  legis- 

also  told  such  property  as  might  be  conveyed  to  it  to  secure  debts  due  the 
institution,  and  that  it  should  pay  to  the  state  an  annual  tax  of  one-half  of 
one  per  cent,  on  each  share  of  capital  stock,  "  which  shall  be  in  heu  of  all 
other  taxes,"  held,  that  so  much  of  the  bank  building  as  was  not  used  for 
its  business  was  taxable.  Bank  v.  Tennessee,  104  U.  S.,  493.  See  De  Soto 
Bank  v.  Memphis,  6  Baxt.,  415. 

Where  the  property  of  a  bank  is  exempt  from  taxation,  the  purchase  of 
land  by  the  bank  does  not-  divest  existing  tax  hens.  State  v.  Ewing,  11 
Lea,  173. 

iSee,  on  this  subject,  what  is  said  by  Robertson,  Ch.  J.,  in  Sutton's  Hens 
V.  Louisville,  5  Dana,  28,  31.    Also  MoiTison  v.  Larkin,  36  La.  An.,  699. 

2 Per  Paine,  J.,  in  Weeks  v.  Milwaukee,  10  Wis.,  242,  263.  The  case  was 
one  of  an  exemption  of  a  block  ia  the  city  of  Milwaukee  on  which  a  hotel  was 
about  to  be  constructed;  the  common  council  directing  it  to  be  made  "in 
view  of  the  great  pubUo  benefit  which  the  construction  of  the  hotel  would 
be  to  the  city."  Compare  Exchange  Bank  v.  Hines,  3  Ohio  St.,  1  ;•  Adams  v. 
Beman  10  Kan.,  37.  In  Southern  Hotel  Co.  v.  St.  Louis  County,  63  Mo., 
184  the  exemption  of  a  hotel  from  taxation  for  ten  years  was  enforced 
without  question  of  the  right. 

In  Henry  v,  Chester,  15  Vt.  460,  a  tax  list  was  held  void  on  two  grounds : 
"  1.  The  plain  and  obvious  requisitions  of  the  statute  ia  regard  to  making 
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lature  is  equally  powerless  if  the  constitution  has  prescribed  a 
rule  of  equality  Avhich  forbids  exemptions.'  Such  a  rule,  it 
has  been  seen,  is  prescribed  by  the  constitutions  of  some  of  the 
states,  which,  in  terms  or  by  necessary  imphcation,  require  all 
private  property  in  the  state  to  be  taxed  in  proportion  to  its 
value.'- 

Accidental  omissions  from  taxation.  It  has  been  decided 
in  a  number  of  cases  that  accidental  omissions  froin  taxation, 
of  persons  or  propertj''  that  should  be  taxed,  occurring  through 
the  negligence  or  default  of  officers  to  whom  the  execution  of 
the  taxing  laws  is  intrusted,  would  not  have  the  effect  to 
vitiate  the  whole  tax.  The  reasons  for  this  conclusion  are  sum- 
marized in  one  of  the  cases  as  follows:  "The  execution  of 
these  laws  is  necessarily  intrusted  to  men,  and  men  are  fallible, 
liable  to  frequent  mistakes  of  fact,  and  errors  of  judgment. 
If  such  errors  on  the  part  of  those  who  are  attempting  in  good 

up  were  disregarded,  both  by  important  and  essential  omissions,  and  by  arbi- 
trary additions  without  even  tlie  color  of  right  or  legal  warrant.  If  tliis  may 
be  done  and  still  the  Ust  be  regai-ded  as  legal,  so  might  it  with  equal  propri- 
ety if  the  entire  real  estate  in  town  wei'e  omitted  or  insei-ted  wholly  at  ran- 
dom without  even  tlie  form  of  an  appraisal."  See  State  v.  Branin,  23  N.  J., 
484;  Hersey  v.  Suxjervisors,  etc.,  16  Wis.,  185:  Crosby  v.  Lyon,  37  Cal.,  242; 
Primm  v.  Belleville,  59  lU.,  142;  Kneeland  v.  Milwaukee,  15  Wis.,  454; 
Smith  V.  Smith,  19  Wis.,  G15;  People  v.  McCreery,  34  Cal.,  432.  Including 
in  the  assessment  persons  who  are  not  liable,  and  against  whom  a  tax  cannot 
be  enforced,  does  not  invalidate  the  tax  against  the  rest.  Inglee  v.  Bos- 
worth,  5 Pick.,  498.    See  DiUingham  v.  Snow,  5  Mass.,  547. 

An  iUegal  exemption  by  the  common  council  of  one  man  from  a  sewer 
tax  wiU  not  authorize  another  to  have  his  tax  enjoined  where  it  appears 
that  his  payment  is  not  increased  by  the  exemption.  Page  v.  St.  Louis, 
20  Mo.  138.  The  principle  is  that  no  one  is  to  be  heard  to  complain  of  that 
which  works  no  injury  to  him.  See  Sanford  v.  Dick,  15  Conn.,  447 ;  Case 
V.  Dean,  16  Mich.,  13. 

1  It  is  not  competent  to  lay  a  tax  for  a  general  public  purpose  exclusively 
on  one  species  of  taxable  property.  GUman  v.  Sheboygan,  2  Black,  510. 
See  Sinclair  v.  Learned,  51  Mich.,  835.  Or  on  the  property  of  only  one  sec- 
tion of  the  taxable  district.  Dyar  v.  Farmington,  70  Me.,  515.  Compare 
Bright  V.  McCuUough,  27  Ind.,  223;  Primm  v.  Belleville,  59  HI.,  142.  In 
assessing  by  benefits  the  tax  wUl  be  void  if  it  appears  that  exemptions  are 
made  of  property  which  should  be  taxed.  Alexander  v.  Baltimore,  5  GUI, 
383,  390.    Compare  Page  v.  St.  Louis,  20  Mo.,  136. 

2  See  ante,  pp.  177,  180,  195.  Lands  owned  by  the  state  were  omitted  in 
laying  local  assessment,  though  they  were  expressly  made  assessable.  Held 
to  vitiate  the  roU.  Hassen  v.  Eochester,  67  N.  Y.,  528.  See  Same  Case,  65 
N.  Y.,  516.    Also  Clark  v.  Dunkirk,  12  Hun,  181. 
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faith  to  perform  their  duties  should  vitiate  the  whole  tax,  no 
tax  could  ever  be  collected.  And  therefore,  though  they  some- 
times increase  improperly  the  burden  of  those  paying  taxes, 
the  rule  which  holds  the  tax  not  thereby  avoided  is  absolutely 
essential  to  the  continuation  of  the  government." '  It  seems 
difficult  to  resist  the  force  of  this  reasoning,  and  it  applies  to' 
the  case  of  a  mistake  of  law  with  the  same  cogency  as  to  the 
case  of  a  mistake  of  fact.  Indeed,  where  the  omission  has 
occurred  through  no  purpose  to  evade  or  disregard  official 
duty,  the  occasion  which  produced  it  seems  wholly  immate- 
rial.2 

^ Paine,  J.,  in  "Weeks  v.  Milwaukee,  10  Wis.,  242,  262,  where  the  following 
cases  are  cited  and  relied  upon :  Spear  v.  Braintree,  24  Vt.,  414 ;  State  v.  The 
CoUeotor  of  Jersey  City,  24  N.  J.,  108;  Insurance  Co.  v.  Yard,  17  Pa.  St., 
331 ;  Williams  v.  School  District,  21  Pick.,  75.  See,  also.  State  v.  Eandolph, 
25  N.  J.,  437,  481;  Smith  v.  Smith,  19  Wis.,  615;  Schofield  v.  Watkins,  23 
111.,  66;  Dunham  v.  Chicago,  55  HI.,  357,  361;  People  v.  McCreery,  34  Cal., 
432.  In  Watson  v.  Princeton,  4  Met.,  599,  602,  Sliaw,  Ch.  J.,  says  that  the 
case  of  omission,  tlu'ough  error  of  judgment  or  mistake  of  law,  to  tax 
property  that  should  be  taxed,  can  give  no  right  of  action  to  recover  back 
any  portion  of  the  tax  paid  by  another.  "  Various  other  remedies  may  be 
resorted  to  to  secure  just  and  legal  taxation.  The  law  is  strict  in  requiring 
that  the  whole  valuation  shall  be  laid  before  the  tax-paying  inhabitants,  in 
order  that  any  omission,  mistake  or  irregularity  may  be  corrected  before  the 
tax  is  collected.  It  is  for  the  interest  of  the  town,  and  of  the  inhabitants 
generally,  that  each  inhabitant  liable  should  be  taxed,  and  to  the  extent  of 
his  liabUity ;  and  therefore  it  must  be  presumed  to  be  the  inclination  of 
assessors  to  impose  rather  than  omit  a  tax,  in  case  of  doubt,  leaving  the  in- 
dividual aggi-ieved  to  raise  the  question  if  he  shall  think  fit.  And  the  final 
remedy,  if  the  inhabitants  believe  that  their  assessors  are  acting  upon 
erroneous  principles,  is  to  elect  others  in  their  places."  See,  also,  George  v. 
School  District,  6  Met.,  497;  Dean  v.  Gleason,  16  Wis.,  1.  A  mistake  with- 
out intentional  wrong  or  fraud,  whereby  personal  property  which  should 
have  been  taxed  is  omitted  from  the  tax  list,  will  not  invalidate  the  list. 
Wilson  ■;;.  Wheeler,  55  Vt.,  446,  citing  Henry  v.  Chester,  15  Vt.,  460;  Spear 
V.  Braintree,  34  Vt.,  414.  And  see  Burlington,  etc.,  E.  Co.  v.  Seward  County, 
10  Neb.,  211 ;  Same  v.  Saline  County,  13  Neb.,  396 ;  State  v.  Maxwell,  37  La., 
An.,  733. 

There  has  been  some  disposition  in  Illinois  to  hold  that,  even  in  the  case 
of  intentional  omissions,  the  parties  aggrieved  should  be  left  to  their  remedy 
against  the  assessor,  and  the  tax  roU  sustained.  Schofield  v.  Watkins,  33 
lU.,  73;  Merritti).  Farris,  23  lU.,  803,  311;  Dunham  v.  Chicago,  55  lU.,  357, 
861.  But  see  Primm  v.  Belleville,  59  HI.,  142.  And  see  New  Orleans  v. 
Fourchy,  30  La.  An.,  910. 

2 See  People  v.  McCreery,  84  Cal.,  483,  where  the  mistake  was  one  of  law, 
but  the  omission  was  held  not  to  be  fatal.    See,  also,  Muscatine  v.  EaUroad 
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InTidious  assessments.  A  tax  wlien  assessed  by  valuation 
may  be  made  unequal  and  oppressive  by  the  unfairness  "with, 
■wbicli  the  valuation  is  made.  The  remedies  for  an  excessive 
valuation  we  have  no  purpose  to  consider  in  this  place ;  they 
belong  more  properly  to  a  subsequent  part  of  the  work.  As  a 
general  rule,  a  tax  cannot  depend  for  its  validity  upon  the  abil- 
ity of  those  who  lay  it  to  make  plain  its  justice  to  the  satisfac- 
tion of  a  court  or  jury.  Value  is  matter  of  opinion,  and  when 
the  law  has  provided  officers  upon  whom  the  duty  is  imposed 
to  make  the  valuation,  it  is  the  opuiion  of  those  officers  to 
which  the  interests  of  the  parties  are  referred.  The  court  can- 
not sit  in  judgment  upon  their  errors,  nor  substitute  its  own 
opinion  for  the  conclusions  the  officers  of  the  law  have  reached. 
It  is  possible,  however,  that  there  may  be  circumstances  under 
which  the  action  of  the  officers  wiU.  not  be  conclusive.  Suppose 
it  admitted,  or  established  beyond  a  peradventure,  that  a  pub- 
lic officer  who  has  been  empowered  by  the  law  to  apportion 
certain  burdens  among  the  citizens,  as  in  his  judgment  shall  be 
just,  has  been  actuated  by  a  fraudulent  purpose,  and,  instead  of 
attempting  to  carry  the  law  into  effect,  has  wholly  disregarded 
its  mandate,  declined  to  bring  his  judgment  to  bear  upon  the 
question  submitted  to  him,  and  arbitrarily,  with  the  intent  and 
purpose  to  defeat  the  equity  at  which  the  law  aims,  has  deter- 
mined to  impose  an  excessive  bm'den  upon  a  particular  citizen. 
Suppose  this  to  be  unquestioned  or  unquestionable,  can  it  be 
that  the  citizen  has  no  remedy  against  the  wrong  intended? 

Such  a  question,  it  would  seem,  could  admit  of  but  one  an- 
swer. "  A  discretionary  power  cannot  excuse  an  officer  for 
refusal  to  exercise  his  discretion.  His  judgment  is  appealed 
to ;  not  his  resentments,  his  cupidity  or  his  mahce.  He  is  the 
instrument  of  the  law  to  accomplish  a' particular  end,  through 
specified  means ;  and  when  he  purposely  steps  aside  from  his 
duty  to  inflict  a  wanton  injury,  the  confidence  reposed  in  him 

Co.,  1  DiU.,  536;  Burlington,  etc.,  R.  Co.  v.  Saline  County,  13  Neb.,  396; 
State  V.  Maxwell,  27  La.  An.,  732. 

Proof  that  in  some  cases  there  was  an  Tindervaluation  is  not  suifioient  to 
avoid  a  roU.  Marshall  v.  Benson,  48  Wis.,  558.  Even  though  it  is  inten- 
tional and  general.  Moss  v.  Cummirigs,  44  Mich.  359.  But  if,  even  by  error 
of  judgment,  an  excessive  proportion  of  tax  is  levied  upon  real  property,  a 
sale  of  lands  for  the  tax  is  void.  Sinclair  v.  Learned,  51  Mich.,  335.  See 
Kennedy  v.  Troy,  14  Hun,  808. 
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ias  not  disarmed  the  law  of  the  means  of  prevention.  His 
judgment  may  indeed  be  final  if  he  shall  exercise  it,  but  an 
arbitrary  and  capricious  exertion  of  ofllcial  authority,  being 
■without  law,  and  done  to  defeat  the  purpose  of  the  law,  must, 
like  all  other  wrongs,  be  subject  to  the  law's  coiTection."  ^ 
Assessors  indeed  are  clothed  with  a  power  which  is  quasi  ju- 
dicial, but  fraud  vitiates  even  the  most  solemn  judgments  of 
courts,  and  the  action  of  these  quasi  judicial  bodies  cannot 
stand  on  any  higher  ground.  It  may  be  that  all  presumptions 
should  so  far  favor  their  action  as  to  protect  them  against 
personal  actions  at  the  suit  of  parties  aggrieved,  but  such  pre- 
sumptions cannot  preclude  inquiry  when  their  action  is  ques- 
tioned for  fraud.  The  policy  of  the  law  may  protect  the 
person,  but  it  would  be  defeated  if  legal  effect  should  be  given 
to  such  fraudulent  levies.^ 

Duplicate  taxation.  It  has  been  remarked  on  a  preceding 
page,^  that,  when  personal  property  is  taxed,  duplicate  taxation 
is  sometimes  imposed.    By  this  was  meant  that  such  property 

1  Merrill -u.  Humphrey,  24  Mich.,  170.  See  "Woodman  v.  Auditor-General, 
53  Mich.,  28;  Adams  v.  Beaman,  10  Kan.,  37;  Albany,  etc.,  R.  R.  Co.  v. 
Canaan,  16  Barb.,  244;  Buffalo,  etc.,  R.  E.  Co.  v.  Erie  County,  48  N.  Y,  93; 
Western  R.  R.  Co.  v.  Nolan,  48  N.  Y.,  513;  Fuller  v.  Gould,  20  Vt.,  643,  644; 
Steams  v.  MiUer,  25  Vt.,  20;  WUson  v.  Marsh,  34  Vt.,  352;  State  v.  Cen- 
tral Pacific  R.  R.  Co.,  7  Nev.,  99;  Law  v.  People,  87  111.,  385;  Chicago,  etc., 
R.  Co.  V.  Livingston  County,  68  111.,  458;  Bureau  County  v.  Railroad  Co.,  44 
m.,  329;  Clarke  v.  Lincoln  County,  54  Wis.,  580;  Brauns  ■!;.  Green  Bay,  55 
Wis.,  113;  Peltonti.  National  Bank,  101  U.  S.,  143;  Cummings  v.  National 
Bank,  101  U.  S.,  153. 

That  neither  a  state  nor  a  municipality  has  a  right  to  discriminate  in  tax- 
ation between  residents  and  non-residents,  see  ante,  p.  99 ;  City  Council  of 
Charleston  ads.  State,  2  Speers,  719;  Nashville  v.  Althorp,  5  Cold.,  554. 
Compare  Jones  v,  Columbus,  25  Ga.,  610,  where  it  was  held  comj)etent  to 
discriminate  between  residents  and  non-residents  of  a  city  in  the  taxation  of 
slaves  employed  therein.  But  any  such  discrimination  must  be  expressly 
authorized  by  law.    Robinson  v.  Charleston,  2  Rich.,  317. 

2 See  Lefferts  v.  Supervisors  of  Calumet,  31  Wis.,  688;  Merrill  v.  Hum- 
phrey, 34  Mich. ,  170 ;  Milwaukee  Iron  Co.  v.  Hubbard,  39  Wis.,  51 ;  Mason  v. 
Lancaster,  4  Bush,  406,  408.  Inequality  in  a  legal  sense  is  not  produced  by 
certain  tax  payers  taking  proceedings  which  vacate  an  assessment  as  to  them, 
while  others,  who  have  lost  the  like  right  by  delay,  remain  taxed,  especially 
when  the  lands  relieved  are  liable  to  re-assessment.  Matter  of  DeLancy, 
53  N.  Y.,  89. 

^Ante,  p.  37. 


220  LAW   OF   TAXATION.  [cH.  VI. 

sometimes,  after  being  subjected  to  one  levy  for  tke  support 
of  government  for  the  cm'rent  year,  is  by  a  change  of  circum- 
stances subjected  to  taxation  a  second  time  for  the  support  of 
government  during  the  same  period.  Such  a  case  might 
possibly  occur  in  consequence  of  the  removal  of  the  property, 
after  the  listing  in  one  jurisdiction,  into  another  where  the 
time  of  listing  was  later.  ^  A  system  of  indirect  taxes,  com- 
bined with  a  system  of  general  taxation  by  value,  must  often 
have  the  effect  to  duplicate  the  burden  upon  some  species  of 
property  or  upon  some  persons,  and  the  taxation  of  stockhold- 
ers in  a  corporation,  and  also  of  the  corporation  itself,  must 
sometimes  produce  a  like  result.  There  is  also  sometimes 
what  seems  to  be  a  double  taxation  of  the  same  property  to 
two  individuals ;  as  where  the  purchaser  of  property  on  credit 
is  taxed  on  its  full  value,  while  the  seller  is  taxed  to  the  same 
amount  on  the  debt.^  How  this  would  operate  may  be  readily 
perceived  by  supposing  the  extreme  case  that  all  the  property 
in  a  town  is  sold  on  credit,  in  which  case,  if  the  property  is 
taxed  to  the  pm'chasers,  and  the  debts  to  sellers,  it  is  manifest 
that  the  town  taxes  twice  as  much  wealth  as  lies  within  its 
borders. 

Kow,  whether  there  is  injustice  in  the  taxation  in  every  in- 
stance in  which  it  can  be  shown  that  an  individual  who  has 
been  directly  taxed  his  due  proportion  is  also  compelled  indi- 
recthj  to  contribute,  is  a  question  we  have  no  occasion  to  dis- 

1  See  Mayes  v.  Erwin,  8  Humph.,  290. 

2  See  Savings  &  Loan  Society  v.  Austin,  46  Cal.,  416.  Duplicate  or  trip- 
licate taxation  at  the  same  time,  for  the  same  purpose  and  upon  the  same 
property  is  void  by  whatever  standard  levied,  as  being  neither  equal  nor 
uniform.  People  v.  Parks,  58  Cal.,  624.  In  Florida  the  ownier  of  notes  se- 
cured by  mortgage  is  not  relieved  from  taxation  thereon  because  of  the 
mortgaged  laud  being  also  taxed  to  the  owners.  Lamar  v.  Palmer,  18  Fla., 
147.  Where  solvent  debts  are  taxable,  a  debt  supposed  to  be  collectible  in 
part  should  be  assessed  for  what  it  is  estimated  to  be  worth.  Ibid.  In 
New  Jersey  the  assessor  is  to  deduct  from  the  valuation  of  land  a  mortgage 
upon  it,  if  the  owner  of  the  land  claims  the  deduction.  It  is  competent  to 
make  this  provision  even  as  to  mortgages  previously  given.  State  «,  Run- 
yon,  41  N.  J.,  98.  But  a  mortgage  which  is  not  taxable  is  not  to  be  de- 
ducted. State  •;;.  Trenton,  40  N.  J.,  89.  In  Maryland  mortgages  may  be 
taxed  in  the  hands  of  the  mortgagees,  though  the  land  is  taxed  also. 
Appeal  Tax  Court  v.  Eice,  50  Md.,  303.  So  m.  Minnesota.  State  v.  Jones, 
24  Minn.,  251.  So  in  Alabama.  Insurance  Co.  v.  Lott,  54  Ala.,  499.  So  in 
Nevada.    State  v.  Carson  City  Sav.  Bank,  17  Nev.,  146. 
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CUSS.  It  is  suflBcient  for  our  purposes  to  show  that  the  decisions 
are  nearly,  if  not  quite,  unanimous  in  holding  that  taxation  is 
not  invalid  because  of  any  such  unequal  results.^    It  cannot  be 

1  It  is  no  objection  to  a  tax  graduated  by  the  amount  of  a  merchant's 
sales  that  a  part  of  the  goods  sold  had  been  purchased  of  another  who  had 
paid  a  tax  thereon.    Mayes  v.  Erwin,  8  Humph.,  390. 

The  money  of  a  depositor  may  be  taxed  to  him,  and  the  deposits  of  the 
bank,  including  this,  may  also  be  taxed  to  the  bank.  Yuba  Co.  v.  Adams,  7 
Cal.,  35.  See  Knox  v.  Shawnee  County,  20  Kan.,  596.  Where  a  resident 
of  the  state  owns  stock  in  a  foreign  coi-poration,  and  pays  tax  on  his  shares 
at  the  place  of  corporate  business,  this  does  not  preclude  his  being  taxed  on 
the  shares  where  he  resides.  Dyer  v.  Osborne,  11  R.  I.,  321,  citing  Great 
Harrington  v.  Commissioners,  16  Pick.,  573;  McKeeu  v.  Northampton 
County,  49  Pa.  St.,  519.  To  the  same  effect  are  Holton  v.  Bangor,  23  Me., 
264;  Smith  v.  Exeter,  37  N.  H.,  556;  San  Francisco  v.  Fry,  63  Cal.,  470,  and 
"Worth  V.  Ashe  Co.,  82  N.  C,  430 ;  Same  v.  Same,  90  N.  C,  409.  Where  by 
law  the  property  of  a  corporation  is  to  be  taxed  like  that  of  individuals, 
the  shares  are  taxable  also.     State  v.  Jersey  City,  45  N.  J.,  480. 

Income  may  be  taxed,  though  invested  in  real  estate  which  is  taxed  the 
same  year.  Lett  v.  Hubbard,  44  Ala.,  593.  See  United  States  v.  ScheUin- 
ger,  14Blatch.,  71. 

Income,,  as  used  in  a  statute  exempting  incomes  from  taxation,  held  to 
mean  the  creation  of  capital,  industry  and  skill.  Wilcox  v.  Middlesex 
County,  103  Mass.,  544.  See  People  v.  Supervisors  of  New  York,  18  Wend., 
605;  Matter  of  Western  EaUway,  5  Met.,  596;  Commonwealth  v.  Ocean  Oil 
Co.,  59  Pa.  St.,  61.  Income  means  that  which  comes  in  and  is  received 
from  any  business  or  investment  of  capital  without  reference  to  the  outgo- 
ing expenditures.  Profits,  on  the  other  hand,  are  understood  to  mean  the 
net  gain  of  any  business  or  investment,  taking  into  account  both  receipts 
and  payments.  Income,  as  applied  to  the  affairs  of  individuals,  expresses 
the  same  idea  that  revenue  does  when  applied  to  the  affairs  of  govern- 
ment. People  V.  Supervisors  of  Niagara,  4  HUl,  20;  affirmed,  7  HUl,  504. 
See  MUlar  v.  Douglass,  42  Tex.,  388;  New  Orleans  v.  Hart,  14  La.  An.,  803; 
Same  v.  Fossman,  14  La.  An.,  865.  As  to  difference  between  "annual 
value  "  and  "  annual  income,"  see  Troy  Iron  and  Nail  Factory  v.  Winslow, 
45  Barb.,  331.  "  Annual  income  "  as  a  basis  of  taxation.  See  Goldsmith  w. 
Central  E.  Co.,  63  Ga.,  509.  As  to  meaning  of  gross  earnings,  see  State  v. 
St.  Paul,  etc.,  E.  Co.,  30  Minn.,  311.  As  to  when  the  earnings  of  a  railroad 
are  "  undivided  profits,"  see  United  States  v.  Eaikoad  Co.,  17  Fed.  Eep.,  719. 
There  is  a  case  in  Texas  in  which  the  indirect  results  of  taxation  were  fol- 
lowed up  somewhat  sharply.  The  law  subjected  "all  property,  real  and 
personal,"  with  certain  exceptions,  to  taxation.  A  planter  was  taxed  on 
his  corn  and  cotton,  but  contested  the  tax  as  duplicate,  because  he  had 
already  been  taxed  on  his  slaves  and  mules  by  which  he  produced  the  corn 
and  cotton.  The  objection  was  found  by  the  court  to  be  insurmountable.' 
State  V.  Jones,  5  Tex.,  383. 

Capital,  it  has  been  held,  signifies  the  actual  estate,  whether  in  money  or 
property,  which  is  owned  by  an  individual  or  corporation.     In  reference  to 
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too  distinctly  borne  in  mind  that  any  possible  system  of  tax 
legislation  must  inevitably  produce  unequal  and  unjust  results 
in  individual  instances ;  and  if  inequality  in  result  must  defeat 
the  general  la^v,  then  taxation  becomes  impossible,  and  gov- 
ernments must  fall  back  upon  arbitrary  exactions.  But  no 
such  impracticable  principle  is  recognized  in  revenue  laws. 
While  equality  and  justice  are  constantly  to  be  aimed  at,  im- 
possibilities are  not  demanded.  Tax  legislation  must  be  prac- 
tical.' It  is  one  of  the  reasons  for  levying  indirect  taxes,  and 
other  taxes  than  those  on  property  by  value,  that  they  are  sup- 
posed to  diminish  the  inequahties  that  would  exist  if  a  single 
species  of  taxation  only  were  to  be  levied.  The  legislature 
must  judge  of  the  general  result,  and  when  the  law  has  appor- 
tioned the  tax,  individual  hardships  must  be  regarded  as  among 
the  inconveniences  which  are  incident  to  regular  government. 
The  same  necessity  that  justifies  any  taxation  will  justify  and 
sustain  any  reasonable  provisions  for  giving  it  effect.  The 
necessity  of  the  state  and  of  reasonable  provisions  for  the 
security  of  the  individual  must  be  equally  considered ;  the  state 
is  no  more  to  be  deprived  of  its  revenue,  because  of  individual 
hardship,  resulting  from  general  rules,  than  is  the  individual  to 
be  stripped  of  his  property  without  law,  because  in  its  neces- 
sity the  state  finds  it  more  convenient  to  take  it  thus  than  by 
regular  proceedings.  The  incidental  hardship  or  inconven- 
ience must  be  submitted  to  in  either  case. 

These  general  views  have  often  been  declared  by  able  jurists. 
"  Property,"  it  is  said  in  one  case,  "  is  liable  in  many  oases  to 
be  taxed  twice,  when  it  would  appear  diflicult  or  unsafe  to 
make  provision  by  law  to  prevent.    Thus,  stock  in  trade  may 

a  corporation,  it  is  the  aggregate  of  the  sum  subscribed  and  paid  in,  or  to 
be  paid  in,  by  the  shareholders,  with  the  addition  of  profits  on  the  residue, 
after  the  deduction  of  losses.  People  v.  Commissioners  of  Taxes,  23  N.  Y., 
192,  219.  In  Mechanics',  etc.,  Bani  v.  Townsend,  5  Blatch.,  315,  capital 
was  held  not  to  include  surplus  earnings,  though  undivided. 

I ' '  There  is  nothing  poetical  about  tax  laws.  Wherever  they  find  property 
they  claim  a  contribution  for  its  protection,  without  any  special  respect  to 
the  owner  or  his  occupation."  Loivrie,  Ch.  J.,  in  Finley  v.  Philadelphia,  82 
Pa.  St.,  381.  It  is  not  possible  to  avoid  what  in  its  final  outcome  is  duplicate 
taxation,  and  therefore  a  tax  cannot  be  avoided  by  a  showing  that  such  is 
the  result.  St.  Louis  M.  L.  Ins.  Co.  v.  Assessors,  56  Mo.,  503.  And  see  Pitts- 
burgh, etc.,  E.  Co.  V.  Commonwealth,  66  Pa.  St.,  73;  State  v.  Newark,  25 
N.  J.,  815. 
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be  taxed  to  the  owner,  while  he  may  be  indebted  for  it  to  many- 
persons,  who  may  be  taxed  for  those  debts  or  the  money  loaned 
to  purchase  it.  Ileal  estate  may  be  taxed  to  a  mortgagor  in 
possession  while  the  mortgagee  is  taxed  for  the  money  secured 
by  the  mortgage.  .  .  So  imperfect  are  all  human  institu- 
tions that  perfect  equality  in  the  imposition  of  burdens  is  not 
to  be  expected.  These  provisions  for  valuation  are  not  consid- 
ered to  be  in  conflict  with  the  general  purpose  to  have  all  prop- 
erty subjected  to  taxation  once,  and  only  once  at  the  same 
time."  1  "  The  power  to  tax  twice,"  it  is  said  in  another  case, 
"  is  as  ample  as  to  tax  once."  ^    We  make  out,  therefore,  no 

1  Augusta  Bank  v.  Au^ista,  36  Me.,  255,  259,  per  Shepley,  Ch.  J.  See 
People  V.  Worthington,  31  lU.,  170 ;  Kirby  v.  Shaw,  19  Pa.  St.,  258 ;  St.  Louis 
Life  Ins.  Co.  i'.  Assessors,  56  Mo.,  503,  per  Vo7'is,  J.  For  oases  of  apparent 
double  taxation  by  a  tax  on  business,  see  Savannah,  v.  Charlton,  36  Ga.,  460 ; 
Burch  V.  Savannah,  42  Ga.,  596 ;  Sacramento  v,  Crocker,  16  Cal.,  119 ;  Coul- 
son  V.  Harris,  43  Miss.,  728 ;  Woolman  v.  State,  2  Swan,  353. 

As  to  the  impossibility  of  avoiding  inequalities  in  highway  taxes,  see 
Hingham,  etc..  Turnpike  Co.  v.  Norfolk  Co.,  6  Allen,  353,  359,  per  Bigelow, 
Ch.  J.  Railroad  bonds  are  taxable  to  the  owner  though  the  company  pays 
a  tax  on  the  market  value  of  its  stock  and  on  its  debt,  in  lieu  of  all  taxes  on 
property  and  franchises.     Bridgeport  v.  Bishop,  33  Conn. ,  187. 

2  West  Chester  Gas  Co.  v.  Chester  County,  30  Pa.  St.,  232,  per  PoHer,  J., 
cited  with  approval  in  Pittsburgh,  etc.,  R.  E.  Co.  v.  Commonwealth,  66  Pa. 
St.,  73,  77-8.  See,  also,  Erie  Railway  Co.  v.  Commonwealth,  66  Pa.  St.,  84; 
EberviUe  Coal  Co.  v.  Commonwealth,  91  Pa.  St.,  47,  54;  Davidson  v.  New 
Orleans,  96  U.  S.,  97;  Reclamation  Dist.  v.  Hagar,  6  Sawy,,  567.  Con- 
gress having  levied  a  tax  upon  an  article  is  not  thereby  precluded  from 
levying  another.  IT.  S.  v.  Benzon,  2  Cliff.,  512.  In  Philadelphia  Savings 
Fund  V.  Yard,  9  Pa.  St.,  359,  361,  in  referriiig  to  the  case  of  The  Carlisle 
Bank,  8  "Watts,  291,  the  following  remarks  are  made :  "  The  horror  of  double 
taxation,  manifested  in  that  case,  is  unsuited  to  the  times ;  for  it  has  ob- 
tained, and  must  prevail  in  the  exigencies  of  the  commonwealth.  It  exists 
in  the  case  of  ground  rents,  where  the  ground  itself  and  the  r-ediium  issuing 
from  it  are  taxed ;  in  a  tax  upon  a  mortgage  to  the  whole  value  of  the  land, 

'and  the  land  itself.  And  so,  where  A.  borrows  money  on  mortgage  and 
loans  it  to  C.  on  bond,  and  who  loans  a  part  of  it  to  D.,  it  is  taxed  in  the 
current  of  each  actual  employment.  In  the  complexity  and  involutions  of 
business,  a  dollar  is  employed  many  times  in  a  day,  and  in  each  actual  em- 
ployment represents  the  property,  business  or  the  person  of  him  who  uses 
it.  And  in  cases  of  this  kind,  it  is  the  usufruct,  and  not  the  actual  or  iden- 
tical money,  that  is  taxed."  In  Pittsburgh,  etc.,  R.  R.  Co.  v.  Common- 
wealth, 66  Pa.  St.,  77,  it  is  said  double  taxation  is  of  frequent  occurrence. 
"  The  real  and  personal  property  of  a  corporation  may  be  taxed,  although  it 
pays  a  tax  on  the  stock  which  purchased  it.  Lackawana  Iron  Co.  v.  Lu- 
zerne County,  43  Pa.  St.,  424,  431.    See  Carbon  Iron  Co.  v.  Carbon  County, 
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conclusive  case  against  a  tax,  when  we  show  that  it  reaches 
twice  the  same  property  for  the  same  purpose.  This  may  have 
been  intended,  and  in  many  cases,  at  least,  is  admissible.^ 

39  Pa.  St.,  251;  Westchester  Gas  Co.  v.  Chester  County,  30  Pa.  St.,  333; 
Philadelphia  Savings  Fund  v.  Yai-d,  9  Pa.  St.,  361.  The  power  of  the  legis- 
lature is  as  ample  to  tax  twice  as  to  tax  once  (30  Pa.  St.,  333) ;  and  it  is  done 
daDy,  as  aU  experience  shows.  9  Pa.  St.,  361.  Equality  of  taxation  is  not 
requu-ed  by  the  constitution.  Kirby  i).  Shaw,  19  Pa.  St.,  358.  The  stock  may 
be  iuU  taxed  to  the  institution  and  also  to  the  stockholders  (Wliitsell  v. 
Northampton  County,  49  Pa.  St.,  526,  539) ;  and  the  stockholder  in  a  corpora- 
tion of  another  state  is  obliged  to  pay  a  tax  to  Pennsylvania  on  liis  stock,  he 
being  a  resident  here,  although  the  whole  profit  and  stock  is  subject  to  tax- 
ation in  the  state  of  its  location."  See,  also,  ToU-bridge  Co.  v.  Osborn,  35 
Conn.,  7;  St.  Louis  Life  Ins.  Co.  v.  Board  of  Assessors,  56  Mo.,  503.  In 
Eyre  v.  Jacob,  14  Grat.,  423,  a  tax  on  collateral  inheritances  was  sustained 
against  an  objection  that  taxation  of  property  was  required  to  be  uniform. 
Lee,  J.,  points  out  that  it  is  not  a  tax  on  property,  but  on  the  priviLege  of 
succeeding  to  the  inheritance. 

1  The  case  of  The  Toll-bridge  Co.  v.  Osborn,  35  Conn.,  7,  is  a  very  strong 
one.  A  corporation  was  chartered  to  build  and  maintain  a  toll-bridge,  with 
power,  "  for  the  purpose  of  carrying  the  resolve  into  effect,"  to  purchase  and 
hold  lands  not  exceeding  onfe  hundred  acres.  The  company  built  the  bridge, 
and  soon  after  purchased  a  large  quantity  of  mud  ilats  adjoining  the  bridge, 
and  erected  wharves  upon  it,  which  became  of  gi-eat  value  and  were  profit- 
ably rented.  An  act,  passed  in  1847,  provided  that  the'  real  estate  of  any 
private  corporation,  "  above  what  was  requued  and  used  for  the  ti-ansaction 
of  its  appropriate  business,"  should  be  liable  to  be  assessed  and  taxed  to  the 
same  extent  as  if  owned  by  individuals.  Held,  that  the  real  estate  thus  used 
by  the  company  for  wharves  was  liable  to  taxation  under  the  statute. 

The  facts  in  this  case  were  such,  that  the  property  was  i-eally  taxed  several 
times.  By  the  decision  of  the  court,  the  corporation  was  compelled  to  pay 
a  tax  upon  this  property ;  the  shareholders  paid  a  tax  upon  then-  shares  of 
stock  which  represented  this  property ;  and  the  corporation  also  paid  a  tax 
upon  its  capital  stock ;  and,  furthermore,  as  a  great  part  of  the  stock  was 
owned  by  a  railway  company,  they  might  be  taxed  as  shareholders,  and  also 
upon  theu-  capital  stock,  of  which  these  shares  were  a  part,  while  the  share- 
holders in  the  railway  company  might  be  required  to  pay  a  tax  upon  their 
shares  also. 

The  court  held  that  it  mattered  not,  so  long  as  the  legislative  intent  was 
clear.  While  it  was  the  general  policy  of  the  law  to  avoid  duplicate  taxa- 
tion, yet,  where  the  meaning  of  the  statutes  is  clear,  the  court  cannot  pro- 
nounce them  invalid  because  they  admit  of  dupHcate  taxation.  Compare 
Jones,  etc.,  Manuf.  Co.  v.  Commonwealth,  69  Pa.  St.,  137. 

Hotel  property  may  be  taxed  and  at  the  same  time  the  keeper  required  to 
pay  an  occupation  tax.  St.  Louis  v.  Bircher,  7  Mo.  App.,  169.  See  for  the 
same  principle,  St.  Louis  v.  Green,  7  Mo.  App.,  468;  New  Orleans  v.  People's 
Ins.  Co.,  37  La.  An.,  519;  New  Orleans  v.  Ins.  Co.,  37  La.  An.,  656. 

It  is  competent  for  a  state  to  tax  the  real  estate  of  railroads  as  that  of  in- 
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There  is  a  sense,  however,  in  which  duplicate  taxation,  may 
be  understood  —  and  which  we  think  is  the  proper  sense  — 
which  would  render  it  wholly  inadmissible  under  any  constitu- 
tion requiring  equality  and  uniformity  in  taxation.  By  dnph- 
cate  taxation  in  this  sense  is  understood  the  requirement  that 
one  person  or  any  one  subject  of  taxation  shall  directly  contrib- 
ute twice  to  the  same  burden,  while  other  subjects  of  taxation 
belonging  to  the  same  class  are  required  to  contribute  but  once. 

We  do  not  see,  for  instance,  how  a  tax  on  a  merchant's  stock, 
distinctively  by  value  could  be  supported,  when  by  the  same 
authority  and  for  the  same  purpose  the  same  stock  was  taxed 
by  value  as  a  part  of  his  whole  property.  This  is  a  very  dif- 
ferent thing  from  one  tax  upon  property  and  another  upon  the 
business,  though  the  latter  may  indirectly  reach  the  property : 
here  is  no  circumlocution,  no  question  of  ultimate  effects ;  but 
a  tax  levied  twice  on  the  same  subject,  only  under  different 
names.  The  same  may  be  said  of  a  tax  on  the  property  of  a 
corporation  and  also  on  the  capital  which  is  invested  in  the 
property;  if  the  latter  is  taxed  as  property,  this  also  is  dupli- 
cate taxation,  and  as  much  unequal  as  would  be  the  taxation 
of  a  farmer's  stock  by  value  when  on  the  same  basis  it  is  taxed 
as  a  part  of  his  general  property.  When,  for  instance,  the 
money  paid  in  as  capital  of  a  manufacturing  corporation  has 
been  invested  in  buildings  and  machinery,  these  are  what  then  ' 
represent  the  capital,  and  to  tax  the  capital  as  valuable  property 
distinct  from  that  which  then  represents  it  would  be  to  tax  a 
mere  shadow;  ^  it  would  be  to  make  the  shadow  stand  for  the 

dividuals  is  taxed,  notwithstanding  such  real  estate  is  essential  to  enable  them 
to  exercise  their  franchises  in.  the  operation  of  their  roads.  Penn.  R.  Co.  v. 
Pittsburgh,  104  Pa.  St.,  532.  Where  a  person  moves  into  a  city  before  the 
time  for  listing  him  for  taxation  there,  the  fact  that  he  is  aheady  listed  for 
taxation  at  his  former  place  of  residence  will  not  preclude  city  taxation. 
Hilgenberg  v.  Wilson,  55  Ind.,  210. 

'  That  the  capital  of  a  corporation  is  represented  by  the  property  in  which 
it  has  been  invested  can  hardly  require  the  citation  of  authorities,  but  the 
following  may  be  referred  to :  Gordon  v.  Baltimore,  5  Gill,  231 ;  Baltimore  v. 
Baltimore  &  Ohio  R.  R.  Co.,  6  Gill,  288;  Tax  Cases,  13  GiU  &  J.,  117; 
Rome  E.  R.  Co.  v.  Rome,  14  Ga.,  275;  Augusta  v.  Georgia  R.  R.,  etc.,  Co., 
26  Ga.,  651;  Hannibal,  etc.,  R.  R.  Co.  v.  Shacklett,  30  Mo.,  550;  Auditor, 
etc.,  V.  New  Albany,  etc.,  R.  R.  Co.,  11  Ind.,  570;  Con  well  v.  ConneraviUe, 
15  Ind.,  150;  Mutual  Ins.  Co.  v.  Supervisors  of  Erie,  4  N.  Y.,  443;  Salem 
Iron  Factory  v.  Danvers,  10  Mass.,  515;  Amesbury  Woolen,  etc.,  Co.  v. 
15 
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substance  in  order  that  it  might  be  taxed,  when  the  substance 
itself  is  taxed  directly  under  its  o^vn  proper  designation.  Wo 
do  not  speak  here  of  a  taxation  of  the  property  and  also  of 
the  franchise,  those  being  two  things,  as  will  be  seen  further  on.' 

Amesbury,  17  Mass.,  461;  Boston,  etc.,  Glass  Co.  v.  Boston,  4  Met.,  181; 
Boston  Water  Power  Co.  v.  Boston,  9  Met.,  199 ;  Bangor  &  Pisoataqua  R.  R. 
Co.  V.  Harris,  31  Me.,  533;  Cumberland  Marine  R.  v.  Portland,  37  Me.,  444; 
Savings  Bank  v.  New  London,  20  Conn.,  Ill,  117;  Bridgeport  v.  Bishop,  33 
Conn.,  187;  Toll  Bridge  Co.  v.  Osborn,  35  Conn.,  7;  New  Haven  v.  City 
Bank,  81  Conn.,  108;  Bank  of  Cape  Fear  v.  Edwards,  5  Ii-ed.,  516;  Smith  v. 
Exeter,  37  N.  H.,  556;  Mtchburgh  R.  R.  Co.  v.  Prescott,  47  N.  H.j  63; 
Burke  v.  Badlam,  57  Cal.,  594;  San  Francisco  v.  Mackey,  21  Fed.  Rep.  539; 
CoatesviUe  Gas  Co.  v.  Chester  County,  97  Pa.  St.,  476;  Middlesex  R.  R.  Co. 
V.  Charlestown,  8  Allen,  380. 

For  the  distinction  between  a  tax  on  the  franchise  of  a  corporation,  and  a 
tax  on  its  capital  cts  property,  see  Bank  of  Commerce  v.  New  York  City,  2 
Black,  620;  Van  Allen  v.  The  Assessor,  3  Wall.,  573;  Bradley  v.  People,  4 
Wall.,  459.  The  law  of  these  cases  is  that  where  the  tax  is  on  the  capital  by 
a  valuation  as  property,  it  is  invalid  if  the  capital  is  invested  in  non-taxable 
securities.  But  in  taxing  banks,  legal  tenders  received  in  cun-ent  business 
are  not  to  be  excluded.  New  Orleans  v.  Canal,  etc.,  Co.,  29  La.  An.,  851; 
Same  v.  Same,  32  La.  An.,  157. 

Cash  in  the  treasury  is  not  taxable  separately,  as  it  enters  into  the  value  of 
the  shai-es.    Fall  River  v.  Bristol  County,  125  Mass.,  567. 

The  stock  of  a  domestic  corporation  owned  by  non-residents  held  to  bo 
taxable  in  Maryland,  though  in  determining  the  value  real  estate  owned 
by  the  corporation  in  another  state  was  taken  into  account.  American  Coal 
Co.  V.  Allegany  Co.,  59  Md.,  185. 

1  When  the  cajDital  stock  of  a  corporation  is  requned  to  be  assessed  at  its 
"actual  value,"  this  means  above  or  below  the  par  value,  according  to  the 
fact.     Oswego  Starch  Factory  v.  DoUoway,  31  N.  Y.,  449. 

When  a  railroad  is  taxable  at  a  certain  rate  only  upon  the  capital  stock 
paid  in,  "  if  the  property  is  of  greater  value  than  the  whole  amount  paid  in, 
the  excess  is  not  stock  within  the  sense  and  meaning  of  the  charter,  but  ac- 
cumulation from  appreciation  or  profit,  and  is  therefore  subject  to  taxation 
at  the  general  rate  at  wliioh  the  property  of  the  people  is  assessed."  If  the 
paid-up  stock  exceed  the  amount  authorized  by  charter,  such  excess  "  would 
not  fall  under  the  charter  limit  as  to  the  rate  of  taxation."  Goldsmith  v. 
Rome  R.  R.  Co.,  62  Ga.,  473.  As  to  taxing  the  property  instead  of  the 
capital  stock,  see  this  case,  and  also  Goldsmith  v.  Georgia  R.  R.  Co.,  63 
Ga.,  485.  The  statute  prohibited  the  collection  of  any  tax  on  mortgages. 
Held  that  this  did  not  preclude  the  taxation  of  a  corporation  on  its  whole 
capital  stock,  though  some  of  it  was  represented  by  mortgages ;  the  purpose 
of  the  statute  being  only  to  exempt  mortgages  as  such.  Emory  v.  State, 
41  Md.,  38. 

There  is  no  duplicate  taxation  where  a  corporation  is  assessed  on  its  tangi- 
ble property,  and  also  on  the  value  of  its  capital  stock  in  excess  of  the  value 
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Presumption  against  duplicate  taxation.  It  has  very 
properly  and  justly  been  held  that  a  construction  of  tax  laws 
was  not  to  be  adopted  that  would  subject  the  same  property 
to  be  twice  charged  for  the  same  tax,  unless  it  was  required  by 
the  express  words  of  the  statute,  or  by  necessary  irnpUcation.' 
It  is  a  fundamental  maxim  in  taxation  that  the  same  property 
shall  not  be  subject  to  a  double  tax  payable  by  the  same  party, 
either  directly  or  indirectly ;  and  where  it  is  once  decided  that 
any  kind  or  class  of  property  is  liable  to  be  taxed  under  one 
provision  of  the  statutes,  it  has  been  held  to  follow,  as  a  legal 
conclusion,  that  the  legislature  could  not  have  intended  that 
the  same  property  should  be  subject  to  another  tax,  though 
there  may  be  general  words  in  the  law  which  would  seem  to 
imply  that  it  may  be  taxed  a  second  time.^    This  is  a  sound 

of  tangible  property.  Porter  v.  Eockford,  etc.,  R.  Co.,  76  111.,  561;  Chicago, 
etc.,  E.  Co.  V.  Siders,  88  111.,  320,  and  cases  cited;  Chicago,  etc.,  E.  Co.  v. 
Raymond,  97  lU.,  212;  Hamilton  Manuf.  Co.  v.  Massachusetts,  6  Wall.,  633, 
and  cases  cited.  In  assessing  shares  the  value  of  the  franchise  is  to  be  con- 
sidered.    Stratton  v.  Collins,  43  N.  J.,  563. 

If  a  corporation  holds  any  of  its  own  stock,  it  is  taxable  for  it  when  an 
individual  owner  would  be.  Eiohmond,  etc.,  E.  Co.  v.  Alamance  Co.,  84  N. 
C,  504.  Where  a  bank  owned  its  bank  buUding  and  rented  a  part  of  it,  it 
was  held  that  this  represented  the  capital  stock  in  part,  and  a  tax  on  the  par 
value  of  the  shares  was  a  tax  on  the  whole.  Lackawana  County  v.  National 
Bank,  94  Pa.  St.,  221. 

1  Salem  Iron,  etc.,  Co.  v.  Danvers,  10  Mass.,  514;  Amesbury  Woolen,  etc., 
Co.  V.  Amesbury,  17  Mass.,  461;  Water  Power  Co.  v.  Boston,  9  Met.,  199, 
302 ;  Bank  of  Georgia  v.  Savannah,  Dudley,  130 ;  Gordon's  Executors  v.  Bal- 
timore, 5  Gill,  331 ;  The  Tax  Cases,  12  GiU  &  J.,  117;  Savings  Bank  v.  Now 
London,  20  Conn.,  Ill,  117;  ToU  Bridge  Co.  v.  Osborn,  35  Conn.,  7;  Osborn 
V.  N.  Y.  &  N.  H.  R.  E.  Co.,  40  Conn.,  491 ;  Smith  v.  Burley,  9  N.  H.,  423; 
Savings  Bank  v.  Portsmouth,  53  N.  H.,  17;  KimbaU  v.  Milford,  54  N.  H., 
406;  State  v.  Collector,  37  N.  J.,  358;  People  v.  Commissioners  of  Taxes,  95 
N.  Y.,  554. 

2  Savings  Bank  v.  Nashua,  46  N.  H.,  389-398,  citing  Smith  v.  Burley,  9  N. 
H.,  433,  and  other  cases.  And  see  Osborn  v.  N.  Y..&  N.  H.  R.  R.  Co.,  40 
Conn.,  491 ;  Americail  Bank  v.  Mumford,  4  R.  I.,  478 ;  Rome  E.  Co.  v.  Rome, 
14  Ga.',  375;  Smith  v.  Exeter,  37  N.  H.,  550;  KimbaU  v.  Milford,  54  N.  H., 
406;  U.  S.  Express  Co.  v.  Ellyson,  28  la.,  370;  Cook  v.  BurUngton,  59  la., 
251 ;  Board  of  Rev.  v.  Gas  light  Co.,  64  Ala.,  269.  In  State  v.  Sterling,  20 
Md.,  503,  a  law  taxed  savings  banks  a  certain  percentage  on  aU  deposits  held 
by  them  on  a  certain  day.  Held  to  be  void  because  not  exempting  the  in- 
vestments in  securities  otherwise  taxed  or  not  taxable  at  aU.  When  by  au- 
thority of  law  city  lots  are  appropriated  for  a  railroad  ti-ack  and  assessed  as 
such  by  the  state,  they  cannot  also  be  assessed  as  city  lots  by  the  local 
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and  very  just  rule  of  construction,  and  it  has  been  applied  in 
many  oases  where,  at  first  reading  of  the  lavs^,  a  double  taxation 
might  seem  to  have  been  intended.' 

Af plication  of  the  Presumption.  A  few  instances  in  which 
this  rule  of  presumption  has  been  apphed  wiU  show  what  tax- 
ation has  been  held  to  be  in  effect  duphcate  taxation,  and  for 
that  reason  excluded  from  the  general  language  made  use  of  in 
tax  laws. 

Under  a  statute  in  Massachusetts,  shares  in  any  incorporated 
company  possessing  taxable  property  were  taxable  to  the  own- 
ers in  the  towns  of  their  residence  respectively.  While  this 
was  in  force,  a  manufacturing  corporation  Avas  assessed  under 
the  general  law  for  the  taxation  of  property  to  its  owners,  for 
all  its  real  and  personal  estate  in  the  town  where  its  business 
was  carried  on.  It  was  held  that  this  taxation  of  shares  was 
by  implication  to  be  regarded  as  standing  in  the  place  of  a  tax- 
ation of  the  personal  estate  to  the  corporation  itself,  since,  if 
both  were  taxed,  it  would  in  effect  be  duplicate  taxation.  As 
to  the  real  estate,  however,  the  conclusion  was  different.  The 
taxes  upon  land  had  always,  in  that  state,  been  paid  exclusively 

authorities.  Chiioago,  etc.,  R.  Co.  v.  Miller,  72  111.,  144.  But  this  right  of 
way  only  includes  land  actually  used  for  the  road  itself,  not  ground  used 
for  stations  and  machine  shops,  Chicago,  etc.,  R.  Co.  v.  Paddock,  75  111., 
616.    See  People  v.  Oliio,  etc.,  R.  Co.,  96  111.,  411. 

When  the  state  lays  a  specific  tax  on  banks  measured  by  the  stock,  a  bank 
is  not  liable  upon  its  capital  stock  as  "taxable  property."  To  tax  it  thus 
would  be  to  tax  it  on  its  debts.  So  held  in  Trustees  of  Eminence  v.  De- 
posit Bank,  13  Bush,  538.  Compare  San  Francisco  v.  Spring,  etc..  Works, 
64  Cal.,  571.  A  tax  of  a  specified  sum  on  family  vehicles  ah-eady  taxed  by 
value  is  invalid  as  a  double  tax  and  as  grossly  disproportionate.  Livingston 
V.  Paduoah,  80  Ky.,  656. 

1  Bank  of  Georgia  v.  Savannah,  Dudley,  130 ;  Factory  Co.  v.  Gardiner,  5 
Me.,  133;  Glass  Co.  v.  Boston,  4  Met.,  181;  Savings  Bank  v.  Worcester,  10 
Cush.,  128;  American  Bank  v.  Mumford,  4  R.  I.,  478,  483;  Savings  Bank  v. 
Gardiner,  4  R.  I.,  484 ;  Smith  «.  Exeter,  87  N.  H.,  566 ;  Toll  Bridge  Co.  v.  Os- 
born,  35  Conn.,  7;  State  v.  Hannibal,  etc.,  R.  R.  Co.,  37  Mo.,  265.  In  the 
case  of  Kimball  v.  Milford,  54  N.  H.,  406,  stock  in  a  foreign  corporation, 
which  by  its  charter  pays  a  specific  tax  in  lieu  of  all  others,  was  held  not 
taxable  in  New  HampsMre,  under  its  statutes.  See  as  to  a  law  for  taxing  the 
gains  of  a  corporation,  and  the  dividends  declared  or  earned,  Board  of 
Revenue  v.  Gas  Light  Co.,  64  Ala.,  369.  And  further  for  the  general  rule, 
CoatesviUe  Gas  Co.  v.  Chester  County,  97  Pa.  St.,  476;  Rice  County  ■«.  Na/- 
tional  Bank,  33  Minn,,  280. 
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to  the  town  in  which  it  was  situated.  In  all  successive  valua- 
tions made  in  pursuance  of  the  laws  for  that  purpose,  each 
town  had  been  charged  with  the  value  of  all  the  real  estate 
within  it,  in  the  apportionment  of  the  tax  among  the  several 
towns.  It  would  therefore  be  unjust  if  the  real  estate  which 
was  included  in  estimating  the  amount  of  taxes  charged  on  a 
town,  by  being  assessed  as  represented  by  the  shares  of  stock- 
holders elsewhere,  should  be  exempted  from  contributing  to 
the  discharge  of  such  taxes.  The  pohcy  of  all  the  tax  laws 
had  been  that  the  land  should  contribute  to  the  local  taxes 
irrespective  of  the  residence  of  the  ovfner,  and  the  implication 
that  this  was  intended  in  the  case  of  corporate  real  estate  was 
so  strong  that  the  counteracting  presumption  against  an  intent 
to  impose  duplicate  taxation  must  yield  to  it.^ 

So  in  Georgia  it  has  been  held,  under  a  city  charter  empow- 
ering the  corporation  in  general  terms  to  levj''  taxes  on  real 
and  personal  estate,  that  while  the  city  might  tax  the  stock- 
holders of  a  bank  upon  their  shares,  this  taxation  would  by 
implication  exclude  the  taxation  of  the  bank  on  its  capital 
stock.^  In  Pennsylvania  it  has  been  decided  that  a  tax  on  the 
discount  business  of  a  bank  is  in  a  degree  a  tax  upon  the  cap- 
ital of  the  bank.    "Where,  therefore,  it  was  provided  by  its 

1  Salem  Iron  Factory  v.  Danvers,  10  Mass. ,  514.  This  case  was  followed, 
after  some  change  in  the  statute,  in  Amesbury  Woolen,  etc. ,  Co.  v.  Ames- 
bury,  17  Mass.,  461.  And  see  as  to  the  real  estate,  Amesbury  Nail  Factory 
Co.  V.  Weed,  17  Mass.,  53;  Tremont  Bank  v.  Boston,  1  Cush.,  143;  Boston 
Water  Power  Co.  v.  Boston,  9  Met.,  199.  In  Middlesex  E.  R.  Co.  v.  Charles- 
ton, 8  AUen,  330,  where  shareholders  in  a  street  railway  were  taxable  on 
their  shares  in  the  towns  where  they  resided,  it  was  held  not  competent  to 
tax  the  personal  property  of  the  corporation  used  in  and  necessary  for  the 
prosecution  of  its  business.  "The  value  of  the  personal  property  owned  by 
the  corporation  is  included  as  a  subject  of  taxation  in  the  value  of  the 
shares;  as  in  the  case  of -banks,  insurance  companies,  manufacturing  cor- 
porations and  other  railroads.''  Hoar,  J.,  p.  383.  Compare  The  Tax  Cases, 
12  G.  &  J.,  117.  To  tax  a  bank  on  its  propertyand  also  the  stockholders  on 
their  shares  was  regarded  as  duplicate  taxation,  and  not  allowable  under  the 
Maryland  laws,  in  Gordon's  Ex'rs  v.  Baltimore,  5  GiU,  231,  and  Baltimore  v. 
B.  &  O.  R.  R.  Co.,  6  Gill,  388.  And  see  American  Bank  v.  Mumford,  4  R. 
I.,  478;  Providence  Institution  v.  Gardiner,  4  R.  I.,  484;  Farrington  v.  Ten- 
nessee, 95  U.  S.,  679;  Raih-oad  Co.  v.  Gaines,  97  U.  S.,  697. 

2  Bank  of  Georgia  v.  Savannah,  Dadley,  130,  citing  with  approval  Massa- 
chusetts cases.  See  Bank  of  Cape  Fear  v.  Edwards,  5  Ired.,  516;  Johnson 
V.  Commonwealth,  7  Dana,  338;  State  v.  Tunis,  23  N.  J.,  546, 
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charter  that  the  bank  should  not  be  subject  to  taxation  on 
its  capital  stock,  for  any  other  than  state  purposes,  the  tax  on  its 
discount  business  would  be  inadmissible  but  for  the  fact  tliat 
the  charter  was  granted  under  and  subject  to  a  provision  in 
the  state  constitution  which  made  it  at  all  times  subject  to 
legislative  alteration  or  repeal.^ 

So  in  Massachusetts  it  is  held  that  a  bank  which  pays  a 
specific  tax  on  its  capital  stock  is  not  taxable  on  collaterals 
deposited  with  it  as  security  for  loans.^  Further  illustrations 
will  appear  in  cases  cited  in  the  margin.^ 

On  the  other  hand  a  tax  on  the  market  value  of  the  capital 
stock  of  a  corporation,  over  and  above  the  value  of  its  real 
and  personal  property,  is  not  duplicate  taxation  by  reason  of 
the  tangible  property  being  also  taxed,  but  is  a  tax  upon  the 
franchise.''  So  a  tax  on  the  deposits  of  savings  societies  has 
been  held  a  tax  on  the  franchise  and  not  a  tax  on  prop- 
erty.^   And  where  by   statute   "no  income   shall  be  taxed 

ilron  City  Bank  v.  Pittsburgh,  37  Pa.  St.,  340. 

^Waltham  Bank  v.  Waltham,  10  Met.,  334;  Ti-emont  Bank  v.  Boston,  1 
Cush.,  143;  and  see  Salem  Iron  Factory  v.  Danvers,  10  Mass.,  514. 

3 State  V.  Branin,  23  N.  J.,  484,  which  cites  Johnson  v.  Commonwealth, 
7  Dana,  338;  Tax  Cases,  13  G.  &  J.,  117;  Gordon's  Ex'rs  v.  Baltimore,  5 
Gill,  331 ;  Smith  v.  Burley,  9  N.  H.,  423.  See,  also.  State  v.  Bentley,  23  N. 
J.,  533;  State  u.  Powers,  24  N.  J.,  400;  Bank  of  Cape  Fear  v.  Edwards,  5 
Ired.,  516;  Wilmington,  etc.,  R.  E.  Co.  v.  Roid,  13  Wall.,  201. 

<So  held  in  Hamilton  Co.  v.  Massachusetts,  6  WaU.,  633,  in  reliance  upon 
a  settled  course  of  decisions  in  Massachusetts.  See  Commonwealth  v.  Ham- 
ilton Manuf.  Co.,  13  AUen,  398,  306;  Porter  v.  Rockford,  etc.,  E.  Co.,  76  lU., 
561;  Chicago,  etc.,  R.  Co.  v.  Siders,  88  lU.,  320;  Chicago,  etc.,  R.  Co.  v. 
Raymond,  97  111. ,  213.  Shares  of  stock  in  a  foreign  corporation  may  be 
taxed  in  full  to  resident  owners,  irrespective  of  the  taxation  of  it3  property 
where  it  is  located.  Dwight  v.  Boston,  12  Allen,  316.  A  state  may  tax  the 
franchise  or  the  capital  of  a  corporation  by  such  rule  as  it  may  pi-escr'ibe, 
even  though  it  be  arbitrary.  And  if  the  corporation  be  a  raUroad  company 
owning  a  road  in  two  states,  one  state  may  tax  the  corporation  on  a  propor- 
tional part  of  its  stock,  measured  by  the  length  of  the  road  in  that  state. 
Minot  V.  Philadelphia,  etc.,  R.  R.  Co.,  18  WaU.,  306. 

5 Society  of  Savings  v.  Coite,  6  Wall.,  594;  Provident  Institution  v.  Massa- 
diusetts,  6  WaU.,  611.  See  Pjrtland  Bank  v.  Apthorp,  12  Mass.,  253;  People 
V.  Savings  Bank,  5  AUen,  428 ;  People  v.  Supervisors  of  Niagara,  4  HiU,  20 ; 
Faimers'  Loan  &  Trust  Co.  v.  New  York,  7  HUl,  361 ;  Bank  of  Utica  v. 
TTtica,  4  Paige,  399;  Coite  v.  Society  for  Savings,  33  Conn.,  173;  Coite  v. 
Conn.  Mu.  Life  Ins.  Co.,  36  Conn.,  513;  Illinois  Mu.  Ins.  Co.  v.  Peoria,  29 
Dl.,   180;  Oliver  v.  Waslungton  Mills,  11  Allen,  268;  Commonwealth  v. 
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which  is  derived  from  property  snhject  to  taxation,"  a  mer- 
chant may  nevertheless  be  taxed  on  his  income  under  the  gen- 
eral law  taxing  income  from  a  profession,  ti-ade  or  employment, 
this  income  being  the  "net  result  of  many  combined  in- 
fluences :  the  use  of  the  capital  invested ;  the  personal  labor 
and  services ;  .  .  the  skill  and  ability  with  which  they  lay 
in  or  from  time  to  time  renew  their  stock ;  the  carefulness  and 
good  judgment  with  which  they  sell  and  give  credit ;  and  the 
foresight  and  address  with  which  they  hold  themselves  pre- 
pared for  the  fluctuations  and  contingencies  affecting  the  gen- 
eral commerce  and  business  of  the  country.  To  express  it  in  a 
more  summary  and  comprehensive  form,  it  is  the  creation  of 
capital,  industry  and  skill." '  So  it  is  competent  to  tax  brokers 
upon  their  annual  receipts,  notwithstanding  they  pay  a  license 
tax  for  the  privilege  of  carrying  on  that  business.^  So  a  tax  upon 
the  amount  of  the  nominal  capital  of  a  bank,  without  regard  to 
loss  or  depreciation,  has  been  likened  to  "'one  annexed  to  the 
franchise  as  a  royalty  for  the  grant." '  A  tax  on  the  interest  paid 
by  a  corporation  on  its  indebtedness,  though  collected  from  the 
corporation,  is  still  a  tax  on  the  creditor ;  the  corporation  being 
only  made  use  of  as  a  convenient  means  of  collecting  the  tax.* 
So  a  tax  on  the  shares  of  stockholders  in  a  corporation  is  a  dif- 
ferent thing  from  a  tax  on  the  corporation  itself  or  its  stock, 
and  may  be  laid  irrespective  of  any  taxation  of  the  corporation 

Carey  Improving  Co.,  98  Mass.,  19;  Attorney-General  v.  Mining  Co.,  99 
Mass.,  148. 

As  to  what  is  a  franchise  tax,  see  post,  ch.  XII. 

'Wilcox  V.  Commissioners  of  Middlesex,  103  Mass.,  544,  per  Ames,  J. 

2Drexel  v.  Commonwealth,  46  Pa.  St.,  31. 

3 Bank  of  Commerce  v.  New  York,  2  Black,  630,  639,  per  Nelson,  J. 

4  Haight  V.  Railroad  Co. ,  6  Wall. ,  15 ;  Railroad  Co.  v.  Jackson,  7  Wall. ,  262 ; 
United  States  v.  EaOroad  Co.,  17  Wall.,  323.  In  the  second  of  these  cases  a 
state  tax  on  the  interest  on  bonds  issued  by  a  raihoad  company  and  secured 
by  mortgage  on  a  line  lying  partly  in  another  state  was  held  to  be  void,  on 
the  ground  that  to  the  extent  of  the  road  out  of  the  state  she  was  "taxing 
property  and  interests  beyond  her  jiu-isdiction."  It  is  to  be  said  of  this  case 
that  the  plaiutiff  was  a  non-resident,  and  for  that  reason  not  taxable  in  the 
state  on  his  bonds,  under  the  subsequent  decision  of  the  same  court.  State 
Tax  on  Foreign  Held  Bonds,  15  Wall.,  300,  323.  Railroad  bonds  are  taxable 
to  the  owners  notwithstanding  the  company  pays  a  tax  on  "the  market 
value  of  their  stoclc  and  then-  funded  and  floating  debt,  in  Heu  of  all  other 
taxes  on  railroad  property  and  franchises."  Bridgeport  v.  Bishop,  33  Conn., 
187. 
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when  no  contract  relations  forbid.'  So  it  has  been  held  that  a 
corporation  which  was  required  to  pay  a  bonus  on  its  capital 
in  heu  of  a  tax  on  dividends  might  nevertheless  be  taxed  on 
its  "net  earnings  or  income; "  this  not  being  the  same  thing  as 
dividends.^  So  in  case  of  a  corporation  Avliich  pays  a  specific 
tax,  an  exemption  "  from  any  other  or  further  tax  or  imposi- 
tion "  will  not  prevent  any  real  estate  it  may  own,  and  which 
is  not  needed  for  corporate  purposes,  from  being  taxed.  "  The 
power  granted  to  a  corporation  to  hold  land  is  limited  to  the 
purposes  for  which  the  power  was  conferred.  This  is  the  gen- 
eral rule,  and  governs  in  the  construction  of  the  exempting 
clause.  The  tax  levied  may  so  far  operate  as  a  double  tax,  the 
property  being  already  taxed  in  the  shape  of  capital;  but  if  the 
company  choose  to  invest  capital  in  property  not  necessary  for 
their  business,  such  as  the  legislature  did  not  contemplate  in 
their  grant,  they  cannot  complain  that  it  is  twice  taxed. 
Double  taxation  is  not  unconstitutional." ' 

It  has  often  been  decided  that  a  tax  on  the  franchise  of  a 
corporation,  and  also  on  its  capital  or  property,  was  not  dupU- 
cate  taxation.^    The  franchise,  nevertheless,  has  a  property 

iTremont  Bank  v.  Boston,  1  Cush.,  142;  State  !>.  Petway,  3  Jones,  Eq.,  396; 
State  V.  Thoma.s,  26  N.  J.,  181 ;  Lycoming  County  t).  Gamble,  47  Pa.  St.,  106; 
WhiteseU  v.  Northampton  County,  49  Pa.  St.,  526;  Union  Bank  v.  State,  9 
Yerg.,  490;  Oswego  Starch.  Factory  v.  DoUoway,  21  N.  Y.,  449;  People  v. 
Bradley,  39  lU.,  130,  141;  ConweU  v.  Connersville,  15  Ind.,  150;  Van  Allen 
V.  Assessors,  3  Wall.,  573,  584;  State  Tax  on  Foreign  Held  Bonds,  15  Wall., 
800,  323;  Cumberland  Marine  Railway  v.  Portland,  37  Me.,  444;  Salt  Lake 
City  Nat.  Bank  v.  Golding,  2  Utah,  1 ;  Nashville  Gas  Light  Co.  v.  Nashville, 
8  Lea,  406 ;  Emsly  v.  Memphis,  6  Baxt.,  553 ;  New  Orleans  v.  Canal,  etc., 
Co.,  32  La.  An.,  157;  Cook  i;.  Burlington,  59  la.,  251;  Republic  L.fs  Ins. 
Co.  V.  PoUak,  75  lU.,  292. 

See  Farrington  v.  Tennessee,  95  U.  8.,  679;  Porter  v.  Railroad  Co.,  70  111., 
591 ;  Belo  v.  Commissioners,  82  N.  C,  415;  Tennessee  v.  Whitworth,  22  Fed. 
Rep.,  75. 

2  Jones,  etc.,  ilanufg  Co.  ■;;.  Commonwealth,  69  Pa.  St.,  137.  That  stock 
divided  among  stockholders  as  profits  are  dividends,  see  Lehigh  Crane  Iron 
Co.  V.  Commonwealth,  55  Pa.  St.,  448;  State  v.  Farmers'  Bank,  11  Ohio,  94; 
Sun  Mu.  Ins.  Co.  v.  New  York,  8  N.  Y.,  241,  250.  See  Bailey  v.  Railroad 
Co.,  22  Wall.,  604. 

^ Potts,  J.,  in  State  v.  Newark,  25  N.  J.,  315,  317,  citing  Tatem  v.  Wright, 
23  N.  J.,  429.  See,  also.  Railroad  Co.  v.  Reid,  13  Wall.,  264,  268,  per  Davis, 
J. ;  Illinois  Central  R.  R.  Co.  v.  Irvin,  72  lU.,  453. 

4  Carbon  Iron  Co.  v.  Carbon  Coimty,  39  Pa.  St.,  251 ;  Lackawana  Iron  Co. 
V.  Luzerne  County,  42  Pa.  St.,  424;  Tremont  Bank  v.  Boston,  1  Gush.,  142; 
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value,  and  as  a  question  of  construction,  it  may  sometimes  be 
necessary  to  hold  that  an  exemption  of  the  property  of  a  .cor- 
poration from  taxation  is  an  exemption  of  the  franchise  also. 
It  has  been  so  held  in  the  case  of  a  railroad  corporation  whose 
charter  provided  that  "  the  property  of  said  company  and  the 
shares  therein  shall  be  exempt  from  any  public  charge  or  tax 
whatever."  '  The  intent  in  such  a  case,  when  reasonably  ap- 
parent on  the  face  of  the  legislation,  must  control.  It  has  been 
held  that  a  tax  on  the  capital  stock  measured  by  dividends  Avas 
not  a  tax  on  dividends,  and  the  corporation  subject  to  it  was 
therefore  Mable  to  a  tax  on  net  earnings  under  a  statute  which 
provides  that  corporations  not  paying  a  tax  on  dividends  shall 
be  taxed  on  net  earnings.'^  A  tax  on  "  the  capital  stock  actu- 
ally paid  in  or  secm'ed  to  be  paid  in  "  is  a  tax  on  the  capital  at 
its  nominal  amount,  and  is  not  to  be  increased  or  diminished  by 

Commonwealth  ■y.  Lowell  Gas  Light  Co.,  13  Allen,  75;  Commonwealth  v. 
Hamilton  Slanuf'g  Co.,  12  Allen,  298 ;  Wilmington,  etc.,  E.  E.  Co.  v.  Eeid,  64 
N.  C,  226;  Mason  v.  Lancaster,  4  Bush,  406;  Monroe  Savings  Bank  v. 
Eochester,  37  N.  Y.,  365;  Bank  of  Commerce  v.  New  York,  3  Black,  620, 
629;  Minot  v.  Eailroad  Co.,  18  WaU.,  206.  In  Commonwealth  v.  N.  E.  Slate 
&  TUe  Co.,  13  Allen,  391,  393,  Wells,  J.,  says:  "The  fact  that  the  defendant 
corporation  held  property  which  was  the  subject  of  taxation  in  other  ways 
does  not  render  this  tax  upon  its  franchise  illegal.  In  the  practical  opera- 
tion of  the  powex'S  of  taxation,  which  are  given  in  several  forms,  it  is  inev- 
itable that  double  taxation  shall  occur  in  some  cases.  The  legislature  may 
reheve  against  it  by  allowing  deductions  if  it  sees  fit  to  do  so ;  but  the  court 
can  only  apply  the  law  as  it  stands."  If  the  capital  is  invested  in  non-taxa- 
ble securities,  the  franchise  may  still  be  taxed.  Monroe  Savings  Bank  v. 
Eochester,  37  N.  Y.,  365.  And  see  Society  for  Savings  v.  Coite,  6  "WaU., 
594;  Provident  Inst.  v.  Massachusetts,  6  WaU.,  611;  Hamilton  Co.  v.  Massa- 
chusetts, 6  WaU.,  633. 

1  Wilmington  Eailroad  Co.  v.  Eeid,  13  WaU.,  264;  Raleigh,  etc.,  EaUroad 
Co.  V.  Eeid,  13  WaU.,  269.  In  New  Jersey,  where  a  corporation  by  its  char- 
ter was  to  pay  a  certain  tax  on  its  capital  stock  paid  in,  and  it  was  declared 
that  "no  fui-ther  or  other  tax  or  impost  shaU  be  levied  or  assessed  upon 
said  company,"  this  was  held  to  exempt  not  the  franchises  merely,  but  the 
property  also.  State  v.  Berry,  17  N.  J.,  80 ;  Camden  &  Amboy  E.  E.  Co.  v. 
Commissioner  of  Appeals,  18  N.  J.,  71.  So  it  has  been  held  that  a  tax  on 
the  gross  income  of  a  corporation  cannot  be  laid  when  the  stock  is  exempt. 
State  V.  Hood,  15  Eich.,  177. 

^Phoenix  Iron  Co.  v.  Commonwealth,  59  Pa.  St.,  104.  A  tax  on  capital 
invested  in  shipping  is  not  dupUcate  taxation  as  applied  to  vessels  upon 
which  the  harbor-master's  fees  have  been  paid.  State  v.  Charleston,  4  Eich., 
386. 
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accumulations  or  losses.'  These  cases  will  perhaps  illustrate 
sufficiently  the  power  of  the  legislature  to  impose  taxation  that 
in  its  result  duplicates  the  burden,  as  weU  as  the  force  of  the 
presumption  that  the  legislature,  in  its  desire  to  lay  aR  burdens 
of  government  justly,  has  never  intended  duplicate  taxation 
unless  plain  language  expressive  of  that  intent  has  been  em- 
ployed. 

So  far,  the  subject  has  been  considered  as  the  questions  of 
equality  and  justice  in  taxation  arise  on  the  tax  laws  them- 
selves. Of  the  steps  necessary  or  proper  to  be  taken  in  order 
to  secure  equahty  under  such  laws,  it  will  be  necessary  to  speak 
further  on. 

Commuting  taxes.  Tax  laws  sometimes  provide  for  com- 
mutation ;  that  is  to  say,  for  the  substitution  of  something  else 
for  the  tax  that  is  levied.  Thus,  road  taxes  are  sometimes 
levied  in  labor,  with  permission  to  commute  by  tlie  payment 
of  what  is  deemed  an  equivalent  in  money.  There  is  no  doubt 
of  the  right  to  pass  laws  which  allow  of  such  commutations,''^ 
provided  they  are  general  and  impartial;  but  if  they  offer  the 
privilege  of  commutation  to  certain  classes  of  the  people  only, 
they  will  be  held  void.'  Such  commutations  are  competent 
when  not  forbidden  by  the  constitution,  and  they  are  not  sup- 
posed to  cause  inequality  or  injustice.*  Many  of  the  special 
exemptions  which  have  been  referred  to  were  in  the  nature  of 
commutations,  being  made  in  consideration  of  something  re- 
ceived or  to  be  received  by  the  state  which  was  supposed  to 
be  the  equivalent  of  regular  taxation.' 

1  Farmers'  Loan  &  Trust  Co.  v.  New  York,  7  Hill,  261,  citing  Bank  of 
Utica  V.  Utica,  4  Paige,  399 ;  People  v.  Supervisors  of  Niagara,  4  Hill,  20. 
See  Gordon  v.  New  Brunswick  Bank,  6  N.  J.,  100 ;  Eudderow  v.  State,  31 
N.  J.,  512. 

2Daughdrill  v.  Insurance  Co.,  31  Ala.,  91. 

'Cooper  V.  Asli,  76  111.,  11. 

4  Gardner  v.  State,  31  N.  J.,  557 ;  Daughdrill  v.  Insurance  Co.,  31  Ala.,  91. 

5  See  ante,  p.  G9 ;  also.  111.  Cent.  E.  Co.  v.  McLean  Co.,  17  Dl.,  291 ;  Waters 
V.  State,  1  GiU,  302;  Bait.  &  O.  E.  Co.  v.  Maryland,  21  Wall.,  450;  Milwau- 
kee, etc.,  E.  Co.  V.  Ci-awford  Co.,  29  Wis.,  116;  New  Orleans  v.  Insurance 
Co.,  28  La.  An.,  756;  New  Orleans  v.  St.  Charles,  etc.,  Co.,  28  La.  An.,  497; 
New  Orleans  v.  Sugar  Shed  Co.,'  35  La.  An.,  548;  Hunsaker  v.  Wright,  30 
m.,  146;  Johnston  v.  Macon,  G2  Ga.,  C45. 
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Diversity  of  taxation  in  different  districts.  Eeferenoe 
has  been  made  to  cases  which  recognize  the  right  of  the  state 
to  establish  different  rules  of  taxation  for  the  local  levies  in 
different  districts,  even  when,  by  the  state  constitution,  uni- 
formity and  equality  in  taxation  are  required.  Such  differ- 
ent rules  are  made  in  view  of  the  universal  custom  to  consult 
the  circumstances  of  different  districts,  and,  when  deemed  im- 
portant, the  wishes  of  their  people  regarding  the  taxes  to  be 
levied  therein  as  district  taxes;  and  all  presumptions  are 
against  any  purpose  to  set  aside  that  custom.  Local  taxes 
may  be  levied  on  a  different  system  in  the  different  mimicipal 
districts,  and  for  different  purposes ;  not  only  when  they  are 
laid  to  supply  mere  local  works  and  conveniences,  but  also 
when  they  are  for  purposes — like  the  highways,  for  instance  — 
which,  though  paid  for  locally,  are  for  the  benefit  of  the  whole 
state  and  the  use  of  all  its  people.^ 

Monopolies.  It  seems  scarcely  necessary  to  say  that  the 
rule  of  equality  in  taxation  will  forbid  the  power  being  em- 
ployed for  the  purpose  of  building  up  monopolies.  That  it  is 
capable  of  being  so  employed  needs  no  demonstration;  and 
that  it  sometimes  has  been  so  employed,  especially  in  the 
arrangement  of  the  customs  duties,  is  unquestionable ;  always, 
of  course,  under  the  pretense  of  an  apportionment  of  taxes 
for  the  public  good.  Taxation  of  business  and  the  license 
taxes  are  peculiarly  liable  to  abuse  in  this  direction,^  especially 
if  they  undertake  to  limit  the  number  to  whom  permits  shall 
be  granted;  and  if  the  state  can  exempt  the  large  manufact- 
urer from  taxation  while  taxing  his  feeble  competitor,  as  has 
been  done  in  one  state  at  least,  it  may  take  in  this  way  a  long 
stride  in  the  direction  of  establishing  a  monopoly.  The  spirit 
of  a  free  constitution,  if  not  its  letter,  forbids  such  legislation, 
and  sound  public  policy  forbids  it  also.  One  reason  why  taxa- 
tion for  private  purposes  is  inadmissible  is,  that  its  tendency  is 
to  the  building  up  of  monopolies  at  the  expense  of  the  pubho 

1  See,  in  general,  People  v.  Central  Pacific  R.  R.  Co.,  43  Cal.,  398;  Bright 
V.  McCuUough,  37  Ind.,  333 ;  Commissioners  of  Schools  v.  Alleghany  County, 
30  Md.,  449,  457;  Merrick  v.  Amherst,  13  Allen,  500. 

'^  See  Judge  Noifs  article  on  Monopolies  in  the  International  Review,  vol. 
1,  p.  370.    Charles  I.  was  able  to  exact  large  sums  of  money  by  enforcing  a 
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"who  would  suffer  from  them ; '  it  begins  in  a  pretense  for  the 
public  good,  and  it  ends  in  crippling  the  general  industry  while 
it  excites  the  general  discontent.^ 

Permanence  in  legislation.  It  should  be  added,  that,  in 
order  that  tax  laws  may  not  be  oppressive,  they  should  not  be 
subject  to  frequent  changes.  Tariff  laws  frequently  changed 
become  a  serious  impediment  to  the  business  of  the  country, 
from  the  impossibility  on  the  part  of  business  men  to  calculate 
upon  the  future.  To  all  the  other  contingencies  of  business  is 
added  this  one,  which  is,  perhaps,  greatest  of  all :  that  the  fed- 
eral legislature  may  so  change  the  customs  laws  as  to  detract 
considerably  from  the  market  value  of  merchandise  on  hand, 
or  increase  largely  the  cost  of  something  employed  in  manu- 
facture, or  in  some  other  way  to  change  greatly  the  outlook 
for  any  particular  trade.  The  excise  laws  are  seldom  changed 
without  serious  injury  to  individuals ;  and  if  others,  perhaps, 
make  fortunes  by  the  change,  the  possibility  of  such  prosperity 
leads  to  speculations  in  prospective  changes,  and  even  to  en- 
deavors by  indirect  means  to  procure  alterations  for  speculative 
purposes.  Changes  in  other  tax  laws  are  not  so  injurious,  but 
they  are  always  liable  to  be  oppressive  in  individual  cases,  and 
for  this  reason  are  not  to  be  made  except  to  cure  positive  evils. 
Mere  inconveniences,  to  which  the  people  have  become  accus- 
tomed, or  even  impolitic  or  unequal  taxation  to  which  trade 
and  business  have  adjusted  themselves,  are  usually  less  harm- 
ful than  considerable  changes  in  the  law  made  with  a  view  to 
their  correction.  This  is  a  consideration  of  policy,  with  which 
the  courts  have  no  concern,  but  it  seems  sufficiently  important 
to  justify  mention  in  this  connection. 

royal  proclamation  forbidding  the  erection  of  buildings  in  extension  of  Lon- 
don, and  gi-anting  special  permits  on  the  payment  of  large  sums  for  the 
privilege.     Green's  England,  ch.  8,  sec.  5. 

iSee  PhiladelpMa  Association  v.  Wood,  39  Pa.  St.,  73,  83,  per  Lowrie, 
Ch.  J. 

2  The  right  of  a  city  to  levy  a  tax  for  the  construction  of  a  patented  pave- 
ment has  been  denied  in  some  states,  on  the  express  gi-ound  that  the  patent 
was  a  monopoly,  and  there  could  be  no  competition  in  bidding  for  the  con- 
tract to  construct  it.  Nicolson  Pavement  Co.  v.  Fay,  35  Cal.,  695;  Same 
V.  Painter,  35  Cal.,  699;  Dean  v.  Charlton,  23  Wis.,  590;  Burgess  v.  Jeffer- 
son, 21  La.  An.,  143.  Contra,  Hobart  v.  Detroit,  17  Mich.,  246;  In  re 
Eager,  46  N.  Y.,  100;  In  re  Dugi-o,  50  N.  Y.,  513. 
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CHAPTEE  VII. 

THE  APPORTIONMENT  OF  TAXES. 

"When  the  state  has  need  of  the  property  of  citizens  for  its 
sovereign  purposes,  it  may  lawfully  appropriate  it  against 
the  will  of  the  owner  either  under  the  power  to  tax  or  the 
right  of  eminent  domain.  There  is  a  difference  in  the  two  cases 
which  is  vital.  When  property  is  appropriated  under  the  right  of 
eminent  domain,  a  particular  item  or  parcel  is  taken,  because  for 
public  purposes  there  is  special  need  of  it,  and  the  state  takes 
it  under  proceediags  Avhich  amount,  so  far  as  the  owner  is  con- 
cerned, to  a  forced  sale.  But  taxation  is  based  upon  the  idea 
of  calling  upon  the  people  for  equal  and  proportional  contri- 
butions to  the  public  wants,  that  the  burdens  of  government 
may  fall  ratably  upon  all  who  in  justice  should  bear  them.^ 
Apportionment  of  the  burden  is  therefore  a  necessary  element 
in  all  taxation. 

Two  things  are  involved  in  apportionment.  The  first  is  the 
selection  of  the  subjects  of  taxation.  ISTo  state  undertakes  to 
tax  everything  which  comes  within  the  reach  of  the  taxing 
power ;  and  it  would  be  idle  as  well  as  mischievous  in  the  last 
degree  if  it  were  to  attempt  it.  For  while  the  state  may  tax 
all  persons  as  such,  and  all  property  as  such,  it  may  also  tax 
aU  occupations,  all  amusements,  and  the  very  enjoyment  of 
customary  rights  and  privileges,  untU  the  exactions  would  be 
oppressive  from  their  very  number  when  not  otherwise  onerous, 
and  a  free  people  would  not  endure  them.  The  more  reason- 
able and  pohtic  course  is  to  select  for  taxation  as  few  subjects 
as  possible,  consistent  with  a  fair  distribution  of  the  burden. 

The  other  requisite  in  apportionment  is  the  laying  down  of  a 
rule  by  which  to  measure  the  contribution  which  each  of  the 
subjects  selected  for  taxation  shall  make.  This  rule  only  the 
legislative  power  of  the  state  is  competent  to  prescribe,  and 
apportionment,  therefore,    is   always   an  act   of   legislation.^ 

•People  V.  Brooklyn,  4  N.  Y.,  419;  Woodbridge  v.  Detroit,  8  Mich.,  374; 
Booth  V.  Woodbury,  33  Conn.,  118;  Macon  v.  Patty,  57  Miss.,  378. 

2ScoviUe  V.  Cleveland,  1  Ohio  St.,  136;  Youngblood  v.  Sexton,  33  Mich., 
406. 
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"  The  power  of  taxing  and  the  .power  of  apportioning  taxa- 
tion are  identical  and  inseparable.  Taxes  cannot  be  laid 
without  apportionment,  and  the  power  of  apportionment  is, 
therefore,  unhmited,  unless  it  be  restrained  as  a  part  of  the 
power  of  taxation."  ^ 

The  methods  of  apportionment  are  numerous  and  dissimilar, 
but  most  taxes  may  be  classified  under  the  three  heads  of 
specific  taxes,  ad  valorem  taxes,  and  taxes  apportioned  by- 
special  benefits. 

i  S-pecifio  Taxes.  Under  this  head  may  be  classed  those  which 
'  impose  a  specific  sum  by  the  head  or  number,  or  by  some 
standard  of  weight  or  measurement,  and  which  require  no  as- 
sessment beyond  a  listing  and  classification  of  the  subjects  to 
be  taxed.  License  taxes  and  other  taxes  on  business  or  occu- 
pations, stamp  taxes,  taxes  on  franchises  and  privileges,  are 
usually  specific,  as  are  also  other  excise  and  customs  taxes. 

As  regards  all  such  taxes,  the  law  by  which  they  are  laid  is 
of  itself  a  complete  apportionment.  Ministerial  officers  have 
nothing  to  do  but  to  fist  the  subjects  of  taxation;  classify 
them  where  that  is  necessary ;  ascertain  the  number,  weight, 
measurement,  etc.,  when  taxation  depends  upon  it,  and  coUect 
the  sum  which  the  law  has  definitely  fixed..  If  the  taxes  are 
stamp  or  license  taxes,  even  the  listing  may  not  be  required, 
but  the  individual  who  is  to  pay  them  will  purchase  his  stamp 
or  his  license,  and  thus  make  voluntary  payment,  as  he  may 
have  occasion. 

Ad  Valorem  Taxes.  A  large  proportion  of  the  duties  on 
imports  are  of  this  description,  and  so,  sometimes,  are  many  of 
the  taxes  which  make  up  the  internal  revenue.  The  statute 
laying  them  prescribes  the  rule,  but  requires  the  action  of  ap- 
praisers in  apportioning  them  between  individuals.  By  far  the 
larger  proportion  of  aU  state  taxation  is  also  upon  property  by 
a  valuation,  and  effect  can  only  be  given  to  it  by  means  of 
assessors,  who  value  the  property  and  apportion  the  tax  by 
their  estimate. 


^Buggies,  J.,  in  People  v.  Brooklyn,  4  N.  Y.,  419,  436-7.    Ses  Glasgow  v. 
Eowse,  43  Mo.,  479,  489;  Butler's  Appeal,  73  Pa.  St.,  448. 
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Ta/xes  Apportioned  ly  Benefits.  As  between  districts,  where 
an  object  for  which  taxes  are  to  be  levied  pertains  to  two  or 
more,  the  legislature  sometimes  makes  the  apportionment  by- 
its  own  action  directly,  with  reference  to  the  supposed  interest 
of  each  in  such  object,  or  to  the  benefit  each  is  likely  to  derive 
therefrom.  It  may  also  provide  for  the  apportionment  by 
commissioners  appointed  for  the  purpose.  This  often  becomes 
necessary  in  the  case  of  roads  and  bridges  lying  partly  in  two 
or  more  districts.' 

The  case  of  the  division  of  counties  and  towns  affords  many 
opportunities  for  state  apportionment.  If  one  municipahty  is 
set  off  from  another,  the  old  one,  as  has  been  seen,  unless  it  is 
otherwise  provided  by  statute,  will  retain  the  public  property 
and  remain  liable  for  the  corporate  debts.^  It  will  also  retain 
the  right  to  proceed  in  the  collection  of  the  taxes  previously 
voted,  and  they  will  belong  to  it,  though  collected  in  part  from 
the  territory  now  set  off.*  And  this  wiU  be  the  case  even  as  to 
a  special  tax  levied  for  a  particular  local  work,  the  whole  ben- 
efit of  which  will  be  received  by  the  old  municipality.''  The 
duty  of  collecting  the  tax  will  also  be  upon  the  officers  of  the 
old  municipality.^    If  this  rule  results  in  injustice  to  either 

1  See  Salem  Turnpike  v.  Essex  Co.,  100  Mass.,  383 ;  Shaw  v.  Dermis,  10 HI., 
405;  Supervisors  of  Will  Co.  v.  People,  110  lU.,  511. 

3  See  ante,  pp.  163-3. 

3  Devor  v.  McClintock,  9  W.  &  S.,  80 ;  Waldron  v.  Lee,  5  Pick.,  333;  Har- 
man  v.  New  Marlborough,  9  Cush.,  535 ;  Moss  v.  Shear,  25  Cal.,  88 ;  Morgan 
County  V.  Hendricks  County,  33  Ind.,  234.  See  Alvis  v.  Whitney,  43  Ind., 
83. 

*  Marion  Co.  v.  Harvey  Co.,  26  Kan.,  181.  See  the  same  case  as  to  a  sim- 
ilar question  regarding  railroad  aid  taxation.  And  compare  Chandler  v. 
Eeynolds,  19  Kan.,  349;  Lamb  v.  Burlington,  etc.,  R.  Co.,  39  la.,  333. 

5  Fender  v.  Neosho  Falls,  23  Kan. ,  305.  As  to  the  collection  and  disburse- 
ment of  taxes  in  unorganized  territory,  see  Roscommon  v.  Midland,  39 
Mich.,  434.  Cutting  off  a  portion  of  a  school  district  from  a  township  takes 
away  at  once  all  power  of  the  township  as  to  school  taxes  in  the  part  set  off. 
Folkerts  v.  Power,  43  Mich.,  283.  But  when  a  new  township  is  erected  of 
territory  taken  from  an  old  one,  it  does  not  become  a  tovsmship  as  to  the  as- 
sessment, levy  and  collection  of  taxes  untE  it  has  ofiacers,  and  the  old  town- 
ship may  imtil  then  continue  to  tax  for  its  own  use.  Com'rs  v.  Harrisville, 
45  Mich.,  443.    See  Milwaukee,  etc.,  E.  Co.  v.  Kossuth  Co.,  41  la.,  57. 

When  an  addition  is  made  to  a  municipality,  the  district  added  comes  in 
under  a  liability  for  previous  municipal  obligations.  But  there  maybe 
legislation  to  protect  against  any  injustice  in  such  cases.  See  United  States 
V.  Memphis,  97  U.  S.,  384;  Oeveland  v.  Hensley,  41  Ohio  St.,  670. 
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the  one  party  or  the  other,  there  can  be  no  remedy  except  in 
legislation,  for  neither  could  have  an  action  against  the  other 
based  on  equities  growing  out  of  the  division.^ 

But  the  legislature  has  full  power  to  do  justice  in  such  cases 
by  making  the  proper  division  of  property  and  debts,  either 
directly  or  thi'ough  commissioners,  or  by  the  aid  of  the  local 
official  boards.  And  when  the  apportionment  is  made,  it  may 
compel  the  necessary  taxes  to  be  levied  for  the  payment  of 
any  award.^  It  is  not  uncommon  to  provide  for  such  appor- 
tionment by  general  law.' 

In  the  preceding  chapter  the  constitutional  provisions  of  a 
number  of  the  states  are  referred  to,  which  require  state  taxa- 
tion of  property  to  be  by  value.  The  judicial  decisions  are 
also  cited,  which  hold  that  the  local  levies,  commonly  known 
under  the  head  of  assessments,  though  laid  undei'  the  taxing 
power,  are  not  taxes  in  the  technical  sense  of  that  term  as  it  is 
commonly  employed  in  state  constitutions,  and  that  therefore 
they  may  be  laid  by  some  other  standard  than  that  of  value, 
if  the  legislature  shall  so  prescribe.  The  standard  more  often 
established  than  any  other  is  one  which  seeks  to  put  upon  each 
item  of  property  a  tax  proportioned  to  the  special  benefit  it  is 
to  receive  from  the  expenditure.  Tliere  are  two  general  meth- 
ods of  making  the  apportionment  between  individuals,  the  one 
or  the  other  of  which  is  prescribed  as  is  thought  most  just  and 
equal.     The  first  is,  the  appointment  of  assessors  or  commis- 

1  See  Laramie  Co.  v.  Albany  Co.,  92  U.  S.,  307,  where  it  was  held  that  a 
county  which  was  largely  indebted,  and  from  which  another  county  had 
been  set  off,  could  not,  after  paying  the  debt,  maintain  an  action  against 
the  new  county  for  contribution. 

2  Bristol  V.  New  Chester,  3  N.  H.,  524;  Londonderry  i;.  Derry,  8N.  H., 
320;  Willimantic  v.  Windham,  14  Conn.,  457;  Hartford  Bridge  Co.  v.  East 
Hartford,  16  Conn.,  149,  172;  Granby  u.  Thurston,  23  Conn.,  416;  Montpelier 
V.  East  Montpelier,  29  Vt.,  12,  20;  Milwaukee  v.  Milwaukee,  12  Wis.,  98; 
State  i'.  Rice,  35  Wis.,  178;  Bowdoinham  v.  Richmond,  6  Greenl.,  112;  Mar- 
sliall  County  Court  v.  Calloway  County  Court,  2  Bush,  93 ;  Richland  County 
V.  La-m-ence  County,  12  El.,  1;  Borough  of  Dunmore's  Appeal,  52  Pa.  St., 
374;  Sedgwick  County  v.  Bunker,  16  Kan.,  498. 

3 See  Marathon  v.  Oregon,  8  Mich.,  372.  As  to  what  is  a  "  fund  due  "  on 
the  division  of  a  municipahty,  see  Jasper  v.  Sheridan,  47  la.,  183.  On  the 
creation  of  a  new  district  by  the  union  of  two,  the  property  of  both  becomes 
its  property.  It  has  no  power  to  bargain  and  pay  over  to  the  old  district 
the  value  of  its  school-house,  or  to  levy  a  tax  for  the  purpose.  Bacon  v. 
School  District,  97  Mass.,  421. 


CH.  Vn.]  THE   APPOETIONMENT    OF   TAXES.  241 

sioners  empowered  to  examine  the  district  and  apportion  the 
tax  according  as  they  shall  find  that  benefits  will  be  received. 
The  second  is  a  determination  by  the  legislatm-e  itself  that  the 
benefits  wiU  be  in  proportion  to  value,  area  or  frontage,  and 
apportionment  accordingly.  In  another  place  it  is  shown  that 
either  course  may  be  admissible.* 

General  principles  of  apportionment.  The  principles  by 
which  the  legislative  apportionment  of  taxes  is  to  be  tested 
have  been  so  admirably  stated  in  a  Kentucky  case,  that  we 
prefer  quoting  the  language  of  the  court  in  preference  to  any 
attempt  at  stating  them  in  words  of  our  own :  "  "When  shall  a 
tax  be  levied  ?  To  what  amount  ?  Shall  it  be  a  capitation  or 
property  tax?  Direct  or  indirect?  Ad  valorem,  or  specific? 
And  what  classes  of  property  are  the  fittest  subjects  of  taxation  ? 
are  all  questions  vrisely  confided  by  our  constitution  to  the  dis- 
cretion of  the  legislative  department,  subject  to  no  other  lim- 
itation than  that  of  the  moral  influence  of  public  virtue  or 
responsibihty  to  public  opinion.  But  in  some  other  respects, 
and  so  far  as  the  power  of  taxation  may  be  effectual  without 
being  thus  limited,  it  is  in  our  opinion  hmited  by  some  of  the 
declared  ends  and  principles  of  the  fundamental  laws.  Among 
these  political  ends  and  principles,  equality,  as  far  as  practi- 
cable, and  security  of  property  against  irresponsible  power,  are 
eminently  conspicuous  in  our  state  constitution.  An  exact' 
equahzation  of  the  burdens  of  taxation  is  unattainable  and 
Utopian.  But  stiU  there  are  well  defined  limits  within  which 
the  practical  equality  of  the  constitution  may  be  preserved,  and 
which,  therefore,  should  be  deemed  impassable  barriers  to  leg- 
islative power.  Taxation  may  not  be  universal,  but  it  must  be 
general  and  uniform.  Hence,  if  a  capitation  tax  be  laid,  none 
of  the  class  of  persons  thus  taxed  can  be  constitutionally  ex- 
empt upon  any  other  ground  than  that  of  public  service ;  and 
if  a  tax  be  laid  on  land,  no  appropriation  land  within  the  hmits 
of  the  state  can  be  constitutionally  exempted,  unless  the  owner 
be  entitled  to  such  immunity  on  the  ground  of  public  service. 
The  legislature,  in  the  plenitude  of  the  taxing  power,  cannot 
have  constitutional  authority  to  exact  from  one  citizen,  or  even 

I  See  ch.  XX. 
16 
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from  one  county,  the  entire  revenue  for  the  whole  common- 
wealth. Such  an  exaction,  by  whatever  name  the  legislature 
might  choose  to  caU  it,  would  not  be  a  tax,  but  would  be,  un- 
doubtedly, the  taking  of  private  property  for  public  use,  and 
which  could  not  be  done  constitutionally  without  the  consent 
of  the  owner  or  owners,  or  without  retribution  of  the  value  in 
money. 

"The  distinction  between  constitutional  taxation  and  the 
taking  of  private  property  for  public  use  by  legislative  will 
may  not  be  definable  with  perfect  precision.  But  we  are  clearly 
of  the  opinion,  that  whenever  the  property  of  a  citizen  shall  be 
taken  from  him  by  the  sovereign  wiU,  and  appropriated  without 
his  consent  to  the  benefit  of  the  public,  the  exaction  should  not 
be  considered  as  a  tax  unless  similar  contributions  be  made  by 
that  public  itself,  or  shall  be  exacted  rather  by  the  same  pubhc 
will  from  such  constituent  members  of  the  same  community 
generally  as  own  the  same  kind  of  property. 

"  Taxation  and  representation  go  together.  And  represent- 
ative responsibihty  is  one  of  the  chief  conservative  principles 
in  our  form  of  government.  When  taxes  are  levied,  therefore, 
they  must  be  imposed  on  the  public  in  whose  name  and  for 
whose  benefit  they  are  required,  and  to  whom  those  who  im- 
pose them  are  responsible.  And  although  there  may  be  a 
discrimination  in  the  subjects  of  taxation,  still  persons  in  the 
same  class,  and  property  of  the  same  kind,  must  generally  be 
subjected  alike  to  the  same  common  bm'den.  This  alone  is 
taxation  according  to  our  notion  of  constitutional  taxation  in 
Kentucky.  And  this  idea,  fortified  by  the  spirit  of  our  con- 
stitution, is,  in  our  judgment,  confirmed  by  so  much  of  the 
twelfth  section  of  the  tenth  article  as  declares,  '  Nor  shall  any 
man's  property  be  taken  or  apphed  to  public  use  mthout  the 
consent  of  his  representatives,  and  without  just  compensation 
being  previously  made  to  him.' " ' 

Apportionment  presumptiTely  just.  "Whatever  the  rule  of 
apportionment  that  is  thus  established  by  legislation,  it  is  pre- 

^Edberfson,  Ch.  J.,  in  Lexington  v.  McQuillan's  Heirs,  9  Dana,  513,516. 
See,  also,  Youngblood  v.  Sexton,  32  Mich.,  406.  The  sentence  quoted  from 
the  constitution,  however,  while  it  formulates  a  general  idea  in  constitu- 
tional law,  has  special  reference  only  to  the  eminent  domain.  Martiu  v. 
Dix,  53Miss.,  53. 
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sumptively  as  just  and  equal  in  the  opinion  of  the  legislature 
as  the  circumstances  would  permit.  It  is  not,  therefore,  to  he 
questioned  on  any  grounds  of  policy,  and  it  cannot  be  set  aside 
on  any  showing  that  in  particular  cases  its  operation  is  unjust.* 

Apportionment  imperatiye.  But  the  requirement  of  ap- 
portionment is  absolutely  indispensable  in  any  exercise  of  the 
power  to  tax.^  There  can  be  no  such  thing  as  valid  taxation 
when  the  burden  is  laid  without  rule,  either  in  respect  to  the 
subjects  of  it  or  to  the  extent  to  which  each  must  contribute. 
In  this  respect  the  legislature  is  as  powerless  as  any  subordi- 
nate authority,  it  being  impossible  there  should  be  taxation 

1  As  to  diversity  in  apportionment,  see  Anderson  v.  Kerns  Draining  Co.j  14 
Ind.,  199;  Layton  v.  New  Orleans,  12  La.  An.,  515;  Wallace  v.  Shelton,  14 
La.  An.,  498.  Taxation  of  merchants  by  sales  is  not  unequal.  Sacramento 
V.  Crocker,  16  Cal.,  119.  See  ch.  XVIII.  That  the  courts  can  afford  no  reUef 
for  what  is  merely  an  unwise  apportionment,  see  Ta.11  man  v.  Butler  County, 
12  la.,  531. 

That  a  Hcense  tax  may  be  apportioned  in  reference  to  the  size  of  the  town 
in  wliioh  the  privilege  is  to  be  exercised,  see  State  v.  ScliUer,  3  Heisk.,  281. 
A  peculiar  case  of  apportionment  was  that  in  Quid  v.  Richmond,  23  Grat., 
464.  The  tax  was  a  license  tax  on  lawyers,  who  were  classified  in  six  classes 
by  the  finance  committee  of  the  common  council,  and  the  tax  was  different 
in  the  several  classes.  The  tax  was  sustained  against  an  objection  to  its 
inequality.  The  classification  seems  to  have  had  in  view  the  value  of  the 
privilege  the  license  gave,  the  extent  of  the  business,  the  income,  etc. 

In  Berney  v.  The  Tax  Collector,  2  BaUey,  654,  681,  O'Neill,  J.,  in  speaking 
to  objections  which  were  made  to  a  tax  on  bank  dividends,  says:  "  It  may 
be  that  the  tax  on  the  dividends  may  operate  unequally  in  that  it  is  virtually 
a  tax  on  money  at  interest,  which  is  not  generally  subjected  to  taxation. 
This  objection,  however,  is  not  addressed  to  the  proper /oritm;  it  belongs  to 
the  legislature,  not  to  the  judiciary,  to  decide  on  its  propriety  and  force. 
The  legislature  may  select  any  property  they  please,  to  be  taxed.  If  the  tax 
is  to  operate  generally  on  every  citizen  who  may  own  the  property  declared 
liable  to  it,  it  would  be  constitutional.  If  an  act  purports  to  exempt  one 
class  of  citizens,  owning  property  upon  which  it  imposes  a  tax  in  the  hands 
of  others,  it  might  be  a  discriminating  tax,  and  unconstitutional."  In 
Youngblood  v.  Sexton,  32  Mich.,  406,  a  tax  on  business  was  objected  to  be- 
cause the  sum  levied  was  uniform  and  did  not  discriminate  according  to  the 
business  done ;  but  the  court  say,  this  is  clearly  within  the  power  of  the 
legislature,  vrho  must  determine  conclusively  whether  this  method  is  or  is 
not  more  just  and  politic  than  any  other. 

2  Henry  v.  Chester,  15  Vt.,  460;  Tide  Water  Co.  v.  Coster,  18  N.  J.  Eq., 
518,  per  Beasley,  Ch.  J. 
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that  is  at  once  arbitrary  and  valid.'  "Whenever,  therefore,  the 
tax  is  to  be  levied  upon  property,  agencies  for  its  apportion- 
ment by  the  prescribed  rule  are  as  indispensable  as  the  rule  itself. 
I  And  the  duty  they  have  to  perform  is,  to  make  the  sum  de- 
I  manded  of  any  one  person  or  laid  upon  any  one  parcel  of 
property  have  some  fixed  ratio,  nQt_£ailyi±o_±lifi_sdlole_ta^,  but 
also  to  that  demanded  of  every  other  person,  or  laid  upon  every 
other  piece  of  property.  "Without  this,  as  has  been  forcibly 
said,  the  exactions  of  money  for  the  public  are  mere_forced 
CQutributions,  and  taxation  will  differ  from  the  eminent  domain 
only  in  this :  that  the  latter  demands  the  property  of  the  citizen 
when  necessity  requires  it,  and  on  making  compensation,  while 
the  former  exacts  it  at  discretion  and  without  compensation.^ 
In  respect  to  the  apportionment  of  taxes  in  general,  after 
the  subjects  of  taxation  have  been  determined  upon,  the  fol- 
loAving  may  be  stated  as  general  principles : 

1.  The  taxing  district  through  which  the  tax  is  to  be  appor- 
tioned must  be  the  district  which  is  to  be  benefited  by  its  col- 
lection and  expenditure.  The  district  for  the  apportionment 
of  a  state  tax  is  the  state,  for  a  county  tax  the  county,  and  so 
on.  Subordinate  districts  may  be  created  for  convenience,  but 
the  principle  is  general,  and  in  all  the  subordinate  districts  the 
rule  must  be  the  same. 

1 A  legislative  act  which  is  in  effect  a  selection  of  individuals  from  a  gen- 
eral class  for  taxation  is  not  to  be  sustained  by  showing  that  it  is  no  more 
onerous  a  burden  than  they  ought  to  bear;  "this  fact  does  not  affect  the 
question  of  legislative  power  and  cannot  give  validity  to  the  act."  Albany, 
etc.,  Bank  v.  Maher,  9  Fed.  Eep.,  884.     See  Stuart  v.  Palmer,  74  N.  Y.,  183. 

An  act  of  legislation  excluding  certain  lands  from  the  established  limits  of 
a  drainage  district  and  exempting  them  from  future  drainage  assessments  is 
void.  "The  improvement  necessary  or  indispensable  to,  and  undertaken  by, 
a  district,  must  be  not  merely  commenced,  but  executed  either  in  whole  or 
in  part  by  the  entire  district.  Unless  or  until  all  are  released  by  the  execu- 
tion or  failure  of  the  undertaking,  or  —  according  to  circumstances  —  by 
the  satisfaction  of  the  full  or  proportionate  share  of  their  liability,  all  are 
and  remain  bound."  New  Orleans  Canal,  etc.,  Co.  v.  New  Orleans,  30  La. 
An.,  1371. 

^  Cliristiancy,  J.,  in  Woodbridge  v.  Detroit,  8  Mich.,  274,  309,  following 
and  approving  Lexington  v.  McQuillan's  Heirs,  9  Dana,  513.  Compare  State 
V.  Portage,  12  Wis.,  562;  Weeks  v.  Milwaukee,  10  Wis.,  242,  258;  Chicago  v. 
Lamed,  34  111.,  203;  Creote  v.  Chicago,  56  111.,  422;  Weller  v.  St.  Paul,  5 
Minn.,  70;  Wilson  v.  Supervisors  of  Sutter,  47  Cal.,  91. 
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2.  The  basis  of  apportionment  which  is  fixed  upon  by  the 
general  rule  must  be  applied  throughout  the  district.^  There 
cannot  be  two  rules  of  apportionment  for  the  same  tax  in  the 
same  district;  if  there  could  be,  there  might  be  any  number, 
and  in  effect  there  would  be  none  at  all,  and  every  man  might 
be  assessed  arbitrarily.^ 

1  When  a  city  is  part  of  a  township,  it  is  not  competent  for  the  legislature 
to  exempt  its  inhabitants  from  the  payment  of  township  taxes  for  high- 
way purposes.  O'Kane  v.  Treat,  25  III. ,  458.  See  for  a  similar  case,  Fletcher 
V.  Oliver,  25  Ark.,  289. 

2  Tide  Water  Co.  v.  Coster,  18  N.  J.  Eq.,  518.  In  Wilson  v.  Supervisors  of 
Sutter,  47  Cal.,  91,  it  was  held  incompetent  to  authorize  the  supervisors  to 
remit  a  levee  tax  on  part  of  the  district.  And  yet  it  would  have  been 
competent  originally  to  so  bound  the  district  as  to  exclude  the  part  on  which 
it  was  proposed  to  remit  the  tax. 

That  the  basis  of  the  apportionment  is  not  necessarily  the  same  for  gen- 
eral and  local  taxes,  even  when  value  is  the  standard,  is  illustrated  by  the 
case  of  Insurance  Co.  v.  Baltimore,  23  Md.,  396.  It  appears  from  that  case 
that  for  the  purposes  of  an  apportionment  of  state  taxation  among  the  mu- 
nicipal divisions,  the  nominal  capital  of  private  corporations  was  assumed 
to  be  the  value.  But  in  imposing  the  tax  on  the  corporations  themselves, 
or  their  members,  the  actTial  value  was  ascertained.  This  method  would  be 
likely  to  lead  to  some  inequaUties  in  the  distribution  of  state  taxation  be- 
tween districts,  but  they  could  not  be  serious. 

In  this  connection  may  be  mentioned  several  cases  in  which  classes  of 
taxable  property  were  attempted  to  bereheved  from  the  apportionment.  In 
one  of  these,  the  personal  property  was  not  to  be  taxed  for  the  pajnment  of 
a  city  debt,  for  the  reason,  probably,  that  the  purpose  for  which  the  debt 
was  contracted  was  supposed  to  have  benefited  specially  the  real  estate. 
GUman  v.  Sheboygan,  2  Black,  510. 

Others  were  where,  in  assessing  the  real  estate  for  municipal  taxes,  the 
value  of  improvements  was  required  to  be  excluded.  In  aU  these  cases,  the 
discrimination  has  been  held  to  be  beyond  the  constitutional  power  of  the  leg- 
islature. If  the  tax;  is  to  be  assessed  for  a  corporate  purpose,  it  must  be 
iinifnrm  as  to  persons  and  property.  The  burden  must  be  imposed  upon  all 
the  property  within  the  Umits  to  be  taxed.  Any  other  rule  would  utterly 
destroy  the  equality  and  uniformity  contemplated  by  the  constitution.  If 
personal  property  or  improvements  may  be  exempted,  with  the  same  pro- 
priety and  justice  the  law  might  compel  one-half  the  real  estate  within  the 
district  to  sustain  the  whole  burden.  Thornton,  J.,  in  Prinma  v.  Belleville, 
59  HI.,  142,  144;  Hale  v.  Kenosha,  29  Wis.,  599.  The  tax  in  the  Wisconsin 
case  was  for  a  railroad  debt ;  in  the  other  for  a  sewer.  In  Baltimore  v. 
Hughes,  1  G.  &  J.,  480,  where  a  city  council  had  authority  to  levy  a  tax 
for  a  public  improvement  on  the  district  benefited  thereby,  it  was  held  that 
if  the  ordinance  providing  for  the  tax  showed  the  improvement  to  be  for 
the  general  benefit  of  the  city,  and  not  of  the  particular  district  in  which 
the  tax  was  ordered,  the  tax  was  void. 
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3.  Though  the  apportionment  must  be  general,  a  diversity 
in  the  methods  of  collection  violates  no  rule  of  right,  and  is 
as  much  admissible  as  a  diversity  in  police  regulations.  In- 
deed, diversity  in  this  regard  may,  imder  some  circumstances, 
be  an  absolute  necessity.  Of  this  the  country  had  illustrations 
in  the  case  of  federal  taxes  during  the  late  civil  war.  The 
taxes  under  internal  revenue  laws  were  laid  by  general  rules, 
but  special  regulations  were  required  for  their  enforcement  in 
insurrectionary  districts,  and  were  therefore  provided.  So  the 
federal  land  tax  might  be  assumed  by  one  state,  while  in  an- 
other it  might  be  necessary  to  have  elaborate  provisions  for 
the  sale  of  the  property  taxed. 

4.  It  is  no  objection  to  a  tax  that  the  rule  of  apportionment 
which  has  been  provided  for  it  fails  in  some  instances,  or  even 
in  many  instances,  of  enforcement.  Evasions  of  duty  are  hable 
to  occur  under  aU  laws ;  but  an  evasion  by  one  individual  can- 
not give  another  a  legal  right  to  be  excused.  If  the  law  es- 
tablishes a  uniform  rule,  its  validity  cannot  depend  upon  the 
certainty  or  uniformity  of  its  enforcement.' 

5.  The  apportionment  of  the  tax  is  not  to  be  extended  to 
embrace  persons  or  property  outside  the  district.  This  is  a 
matter  of  jurisdiction,  and  if  tliere  are  any  exceptions  to  the 
rule  they  must  stand  on  very  special  and  peculiar  reasons.^ 

0.  Although  exemptions  may  be  made,  as  has  been  previously 
shown,  special  and  invidious  discriminations  against  individuals 
are  illegal.'  This,  so  far  as  we  know,  is  not  disputed;  and 
there  is  plausible  ground  for  at  least  a  question,  whether  the 

'In  United  States  v.  Riley,  5Blatch.,  204,  209,  Shipman,  J.,  speaking  of 
the  internal  revenue  law,  says:  "  The  law  is  uniform,  and  thereby  conforms 
to  the  constitution.  Its  vahdity  does  not  depend  on  the  celerity  or  uniform- 
ity with  wliich  it  can  be  executed  in  some  disturbed  districts  of  the  coun- 
try. Tax  laws,  both  state  and  national,  are  required  to  be  uniform.  This 
is  an  elementary  principle  of  legislation,  resting  upon  the  solid  foundation 
of  justice.  But  it  is  a  novel  doctrine  that  a  law,  uniform  in  its  provisions, 
can  be  annulled  by  the  refusal  of  a  portion  of  those  on  whom  it  is  designed 
to  operate  to  comply  with  its  provisions.  If  this  notion  were  to  prevail, 
civO.  commotion  or  foreign  invasion  within  a  small  district  of  the  country 
would  paralyze  the  government  and  repeal  the  fundamental  law  upon 
which  its  existence  depends." 

2  See  ante,  pp.  14,  42. 

3  The  rule  of  uniformity  applies  to  wharf  and  dockage  charges  laid  on  the 
commerce  of  a  city.     People  v.  S.  Fr.,  etc.,  EaUroad  Co.,  35  Cal.,  606. 
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principle  may  not  apply  in  some  cases  to  the  establishment  of 
smaU  districts  for  the  construction  of  important  public  works ; 
districts,  the  establishment  of  which,  in  view  of  the  purpose 
for  which  the  tax  is  to  be  laid,  is  equivalent  to  the  singling  out 
of  a  few  persons  for  invidious  discrimination.  It  has  been 
held  in  one  case  that  a  statute  was  void  whicli,  as  to  certain 
portions  of  a  city  street,  empowered  the  common  council  to 
cause  it  to  be  improved  in  a  manner  exceptionally  expensive, 
at  the  cost  of  the  abutting  owners  and  against  their  will,  when 
as  to  all  the  other  streets  of  the  city  the  owners  of  the  larger 
proportion  of  the  frontage  must  petition  for  such  an  improve- 
ment before  it  could  be  ordered.^  The  statute  was  looked  upon 
as  an  abuse  of  the  legislative  power  to  apportion  taxes;  as 
perhaps  it  was.  But  the  case  must  be  very  extraordinary  to 
warrant  the  court  in  holding  that  the  legislature,  in  acting 
upon  a  subject  within  its  admitted  authority,  has  deprived 
itself  of  power  by  abusing  it.^  It  must  in  eifect  be  a  case  in 
which  the  legislatm'e,  wliile  assuming  to  do  one  thing  which 
was  within  its  power,  has  actually  attempted  another  which 
was  not. 

1  Howell  V.  Bristol,  8  Bush,  493,  497.  Compare  Covington  v.  Casey,  3  Bush, 
698;  Washington  Avenue,  69  Pa.  St.,  352. 

2In  Arbegust  v.  Louisville,  2  Bush,  271,  275,  Williams,  J.,  has  the  fol- 
lowing remarks  regarding  the  change  of  taxing  districts  by  extension  of 
city  boundaries :  "  When,  in  the  judgment  of  the  legislature,  the  interest  of 
a  suburban  population  demands  local  regulations,  and  the  peace,  tranquil- 
lity and  order  of  the  pubhc  indicates  that  such  is  necessary,  we  cannot  doubt 
its  constitutional  power  to  so  enact,  nor  question  its  power  to  tax,  for  such 
purposes,  the  real  as  well  as  the  personal  estate  of  the  people,  nor  the  large 
as  well  as  the  small  lots  included  therein ;  for  it  is  more  consonant  with  the 
entire  genius,  equality  and  justice  of  our  constitution  and  laws,  that  each 
should  bear  the  burdens  of  that  government  which  protects  his  person  and 
property  according  to  the  worth  of  his  estate,  than  to  discriminate  against 
the  small  in  favor  of  the  large  property  holders.  But  whatever  may  be  said 
of  the  intrinsic  justice  of  such  a  measure,  there  is  no  power  in  the  courts  to 
control  this,  when  the  taxing  power  is  conferred  in  good  faith  to  uphold 
local  government  and  give  police  regulations  to  the  population,  and  not 
merely  to  embrace  taxable  property  for  revenue  purposes  in  order  to  Ughten 
the  burdens  of  others." 
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CHAPTER  Vin. 
OFFICIAL  ACTION  IN  ilATTEES  OF  TAXATION. 

Necessity  for  official  action.  Taxation  is  an  act  of  govern- 
ment. Government  can  only  perform  its  functions  by  means 
of  officers,  and  must  make  all  its  demands  upon  its  citizens 
through  the  medium  of  official  action.  However  just  it  may 
be  that  an  individual,  in  any  condition  or  under  any  specified 
circumstances,  should  contribute  a  part  of  his  means  to  gov- 
ernment revenues,  there  is  no  lawful  method  of  compelhng 
him  to  do  so  except  through  the  compulsion  of  official  proc- 
ess. iSTo  iadividual  as  such,  or  by  virtue  of  his  citizenship,  can 
corapel  another  to  perform  his  duty  to  the  state.  He  must 
come  clothed  with  the  authority  of  the  state  for  the  purpose, 
or,  in  contemplation  of  law,  he  comes  as  a  trespasser,  whose 
lawless  intrusion  may  rightfully  be  resisted  and  repelled.' 

Officers,  who  are.  An  office  is  defined  to  be  a  pubhc  charge 
or  employment,  and  he  who  performs  the  duties  of  that  office 
is  an  officer.^  There  are  legislative,  executive  and  judicial  offi- 
cers, with  duties  pertaim'ng  to  their  respective  departments  of 
the  government,  and  there  are  also  inferior  officers,  commonly 
designated  ministerial,  whose  duty  it  is  to  execute  mandates 
lawfully  directed  to  them  by  superiors,  whether  of  one  depart- 
ment or  of  another.^  The  proceedings  in  tax  cases  are  in- 
trusted by  the  law  in  part  to  officers  who  perform  mere 
ministerial  duties,  and  in  part  are  confided  to  those  who, 
though  not  belonging  to  the  judicial  department,  have  func- 
tions which  in  a  certain  sense  are  judicial. 

1 A  sale  for  taxes  is  invalid,  and  a  deed  given  on  it  a  niiUity,  if  based  on  a 
levy  made  by  an  vinauthorized  ofacer.  Morris  v.  Tinker,  60  Ga.,  466.  The 
enforcement  of  an  assessment  made  by  an  unauthorized  officer  -wiM.  be 
enjoined.     Union  Pac.  E.  Co.  v.  DonneUan,  2  Wy.,  459. 

-  Marshall,  Ch.  J. ,  in  United  States  v.  Maurice,  2  Brock. ,  96, 103.  Bouvier's 
definition  of  an  officer  is  "  one  who  is  lawfully  iavested  with  an  office;" 
which  seems  to  exclude  what  are  known  as  officers  de  facto. 

'Bouvier's  Diet.,  tit.  Officers;  People  v.  The  Governor,  29  Mich.,  320. 
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OflBcers  de  facto.  It  is  sometimes  foimd  that  the  person 
who  is  performing  the  duties  of  an  office  is  not  the  one  to  "whom, 
the  law,  if  properlr  followed,  would  have  confided  it.  This 
may  happen  from  an  nncertaintj  regarding  the  method  by 
which  the  officer  shotdd  be  chosen,  a  dispute  of  fact  concern- 
ing the  result  of  the  election  which  has  been  held,  or  from 
many  other  causes.  If,  in  any  such  case,  a  person  claiming  to 
be  chosen  solves  the  doubt  in  his  own  favor,  and  takes  posses- 
sion of  the  office,  and  if  the  public  acquiesce  in  his  assumption, 
he  then  performs  the  duties  of  the  office,  and  comes  within  the 
definition  which  has  been  given  of  an  officer.  But  while  he  is 
an  officer  in  fact,  if  he  is  not  rightfully  such  he  may  at  any  time 
be  ousted  of  his  position  by  judicial  proceedings,  instituted  in 
behalf  of  the  state,  at  the  instance  of  the  public  prosecutor. 
Perhaps  also  the  law  of  the  state  will  allow  the  person  right- 
fully entitled,  and  who.  by  the  wrongful  possession,  is  excluded 
from  the  office,  to  institute  a  proceeding  for  the  purpose  on  his 
own  behalf.  From  what  has  been  said,  it  will  be  seen  that 
there  may  therefore  be  officers  de  jure  and  officers  de  facto. 
An  officer  de  jure  is  one  who  is  not  only  invested  with  the 
office,  but  has  been  lawfully  appointed  or  chosen,  and  there- 
fore has  a  right  to  retain  the  office  and  receive  its  perquisites 
and  emoluments.  An  officer  de  facto  is  defined  to  be  one  who 
has  the  reputation  of  being  the  officer  he  assumes  to  be,  and 
yet  is  not  a  good  officer  in  point  of  law.^  He  comes  in  by 
claim  and  color  of  right,  or  he  exercises  the  office  vrith  such 
circumstances  of  acquiescence  on  the  part  of  the  public  as  at 
least  afford  a  strong  presumption  of  right,  though  by  reason  of 
some  defect  in  his  title,  or  of  some  informality,  omission  or 

1  Parker  v.  Kett,  1  Ld.  Eaym.,  658,  per  Holt,  Ch.  J. ;  King  v.  Corp.  of 
Bedford  I«vel,  6  East,  356,  368,  per  EUenbarougli,  Ch.  J. ;  Tucker  v.  Aiken, 
7  X.  H.,  113,  140;  Davis  f.  PoUce  Juiy,  1  La.  An.,  288 :  Eaj"  v.  Murdock,  36 
Miss.,  692.  •■  An  ofBcer  de  facto  is  one  who  exercises  the  duties  of  an  ofBce 
under  color  of  appointment  or  election  to  that  office."  Storrs,  J. ,  in  Plymouth 
V.  Painter,  17  Conn.,  oSo,  588.  To  the  same  effect  is  Brown  v.  Lunt,  37  ile., 
423,  438;  Strang.  Ex  parte,  21  Ohio  St.,  610.  An  ineligible  party,  ap- 
pointed and  actually  performing  the  duties  of  the  office,  is  an  officer  de 
facto.    Wolfe  t;.  Murphy,  60  iliss..  1. 

As  to  -nrhat  is  sufficient  proof  of  official  right,  see  Bird  v.  Perkins,  33 
lEch.,  2S.  A  deputy  collector's  act  in  making  a  sale  is  the  act  of  the  col- 
lector.   TiUey  v.  Jarreau,  38  La.  An.,  291. 
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want  of  qualification,  or  by  reason  of  the  expiration  of  his 
term  of  service,  he  is  unable  to  maintain  his  possession,  when 
called  upon  by  the  government  to  show  by  what  title  he  holds 
it.'  It  is 'immaterial  in  what  the  defect  consists,  or  whether 
the  claim  is  in  good  faith  or  merely  colorable.  The  pubhc 
acquiescence  and  reputation  attach  certain  important  conse- 
quences to  his  occupation  of  the  office,  which  the  interest  of 
the  state  does  not  permit  to  depend  upon  his  own  motives  or 
the  degree  of  plausibility  which  attaches  to  his  claim.^ 

iBlackweU  on  Tax  Titles,  93-3;  Wilcox  v.  Smith,  5  Wend.,  231. 

2  In  several  recent  cases,  where  persons  have  been  performing  official  func- 
tions under  assumed  legislative  authority  which  proved  to  be  unconstitu- 
tional, the  position  has  been  taken,  that  one  who  acts  as  an  officer  under 
legislation  of  this  natm-e  could  not  be  an  officer  de  facto,  because  the  legis- 
lation was  no  law  and  consequently  could  give  no  color  of  right.  It  has  also 
been  insisted,  that  an  officer  de  facto  always  is  one  who  comes  in  by  color 
of  appointment  or  election  by  the  authority  having  competent  power  to 
appoint  or  elect ;  so  that,  if  any  office  is  elective,  it  matters  not  that  the 
governor  claims  and  exercises  the  right  to  appoint,  and  that  the  appointee  is 
enabled  by  public  acquiescence  to  act:  the  appointment  being  without 
authority  of  law,  the  appointee  is  a  mere  usurper.  The  subject  is  very  care- 
fully considered  in  State  v.  Carroll,  38  Conn.,  449,  471;  S.  C,  9  Am.  Eep., 
409,  where  the  authorities  are  reviewed  at  length.  The  conclusions  are  sum- 
marized by  Butler,  Cli.  J. ,  as  follows :  "  An  officer  de  facto  is  one  whose  acts, 
though  not  those  of  a  lawful  officer,  the  law  upon  principles  of  policy  and 
justice  will  hold  valid,  so  far  as  they  involve  the  interests  of  the  public  and 
of  tliird  persons,  whei-e  the  duties  of  the  office  were  exercised :  1.  Without 
a  known  appointment  or  election,  but  under  such  cu'cumstances  of  reputa- 
tation  or  acquiescence  as  were  calculated  to  induce  people,  without  inquiiy, 
to  submit  to  or  invoke  his  action,  supposing  him  to  be  the  officer  he  assumed 
to  be.  3.  Under  color  of  a  known  and  valid  appointment  or  election,  but 
where  the  oJficer  has  failed  to  conform  to  some  precedent  requirement  or 
condition,  as  to  take  an  oath,  give  a  bond,  or  the  like.  3.  Under  color  of  a 
known  election  or  appointment,  void  because  the  officer  was  not  eligible,  or 
because  there  was  a  want  of  power  in  the  electing  or  appointing  body,  by 
reason  of  some  defect  or  irregularity  in  its  exercise ;  such  ineligibility,  want 
of  power  or  defect  being  unknown  to  the  pubUc.  4.  Under  color  of  an  elec- 
tion or  appointment  by  or  pursuant  to  a  public  unconstitutional  law,  before 
the  same  is  adjudged  to  be  such.''  In  Commonwealth  t).  McCombs,  56  Pa. 
St.,  436,  substantially  the  same  conclusion  was  reached.  So  it  was  also  in 
Ex  parte  Strang,  31  Ohio  St.,  610,  where  the  legislature,  in  disregard  of 
a  requirement  of  the  constitution,  had  made  an  appointment.  The  follow- 
ing cases,  the  most  of  which  are  refen-ed  to  in  State  v.  Carroll,  support  the 
same  views:  O'Brian  v.  EJnivan,  Cro.  Jac,  553;  Harris  v.  Jays,  Cro.  Eliz., 
699;  Parker  v.  Kett,  1  Ld.  Rayna.,  658;  Fowler  i;.  Beebe,  9  Mass.,  231;  Tay- 
lor V.  Skrine,  2  Brev.,  516;  Wilcox  v.  Smith,  5  Wend.,  381 ;  Parker  v.  Baker, 
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Usurpers.  It  is  possible  also  that  one  may  attempt  to  per- 
form the  duties  of  an  office,  who  neither  is  chosen  to  do  so, 
pursuant  to  law,  nor  supported  by  the  public  acquiescence. 
Such  a  person  cannot  acquire  the  reputation  of  being  the  officer 
he  assumes  to  be ;  he  is  a  mere  usurper,  and  his  acts  are  wholly 
void  for  all  purposes.  ISTo  one  is  under  obligation  to  recognize 
his  claim  to  the  office,  and  whoever  does  so  must  take  upon 
himself  the  consequences.  It  is  of  high  importance  that  the 
encouragement  of  such  claims  should  not  be  allowed  to  bring 
disorder  and  insecurity  into  public  affairs.' 

Questioning  title  of  officer  de  facto.  The  case  of  an  officer 
de  facto  is  different.  To  deny  validity  to  his  acts  would  lead 
to  insecurity  in  both  pubUc  and  private  affairs.  It  would  com- 
pel those  having  occasion  to  transact  business  "with  a  public 
officer,  before  they  could  put  faith  in  his  official  acts,  to  go  into 
a  careful  examination  of  aU  the  evidences  of  his  title,  and  of 
the  provisions  of  law  bearing  upon  them,  in  order  to  determine 
whether  the  assumption  of  official  character  is  warranted  by 
law,  and  is  supported  by  a  compliance  with  the  necessary  for- 
malities. "  It  would  constitute  every  citizen  a  judge  of  official 
titles.  He  must  look  to  the  constitution  to  see  that  the  officer 
was  eligible  to  an  election  or  appointment ;  to  the  statute  to 
ascertain  when,  where  and  how  the  election  or  appointment  is 

8  Paige,  438;  People  v.  Kane,  23  Wend.,  414;  People  v.  Wliite,  24  "Wend., 
530 ;  Burke  v.  Elliott,  4  Ii-ed. ,  355 ;  Gilliam  v.  Reddick,  4  Ii-ed. ,  368 ;  Brown  v. 
Lunt,  37  Me.,  423,  428;  State  v.  Bloom,  17  Wis.,  521;  People  v.  Bangs,  34 
111.,  184;  Clark  v.  Commonwealth,  39  Pa.  St.,  129;  Mallett  v.  Uncle  Sam  Co., 
1  Nev.,  188 ;  KimbaU  v.  Alcorn,  45  Miss.,  151 ;  Cooke  v.  Halsey,  16  Pet.,  71 ; 
Gibb  V.  Washington,  1  McAU.,  430;  "V^accari  v.  Maxwell,  3  Blatch.,  368; 
State  V.  Duryea,  40  N.  J.,  266;  Tyler  v.  Flanders,  57  N.  H.,  618;  Odiorne  v. 
Rand,  59  N.  H.,  504;  Wolfe  v.  Murphy,  60  Miss.,  1;  Yorty  v.  Paine,  63 
Wis.,  154. 

'See  Plymouth  v.  Painter,  17  Conn.,  585,  593;  Peck  v.  Hoi  combe,  3  Port., 
339;  Keeler  v.  Newbern,  1  Phil.,  N.  C,  505;  Munson  v.  Minor,  53  111.,  594. 
In  Birch  v.  Fisher,  13  S.  &  B.,  208,  an  assessment  made  by  persons  not  shown 
to  have  been  either  elected  or  sworn,  held  to  be  by  "  mere  intruders  who 
came  in  without  color  of  authority."  An  officer  who  holds  over  in  good 
faith,  though  without  warrant  of  law,  is  not  a  usurper.  Kxeidler  v.  State, 
24  Ohio  St.,  33.  Compare  State  v.  McFarland,  25  La.  An.,  547.  To  support 
one's  acts  as  those  of  an  officer  de  facto,  they  must  have  been  done  under 
color  of  an  office  whose  duties  have  been  discharged  by  him.  Bailey  v. 
Fisher,  38  Iowa,  229. 
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required  to  be  made,  and  to  the  poll  books  and  archives  of  the 
state  for  the  purpose  of  ascertaining  the  facts ;  and  then  deter- 
mine at  his  peril  the  mixed  question  of  law  and  fact  involved 
in  the  ascertainment  of  official  character."  '  The  mere  state- 
ment of  the  case  is  sufficient  to  show  that  such  a  requirement 
would  in  the  highest  degree  be  unjust  to  the  private  citizen, 
and  detrimental  to  public  interests.  But  to  treat  the  official 
acts  of  a  defax:to  incumbent  as  void  would  be  equally  unjust  to 
him.  When  the  controversy  should  arise  collaterally,  as  com- 
monly it  must,  the  officer  himself  would  not  be  a  party  to  the 
record,  and  would  have  no  opportunity  and  no  privilege  of 
meeting  the  issue  raised,  although  the  decision  might  as  effect- 
ually determine  his  right  to  act  as  if  he  had  been  proceeded 
against  directly  by  the  appropriate  process  of  quo  warranto. 
"  This  would  be  judging  a  man  unheard,  contrary  to  the  prin- 
ciples of  natural  justice  and  the  pohcy  of  the  law."  Until  he 
is  removed  by  proceedings  directly  instituted  for  the  purpose, 
and  in  which  he  is  permitted  to  be  heard,  "  he  holds  the  office 
by  the  sufferance  of  the  state,  and  the  silence  of  the  govern- 
ment is  construed  by  the  courts  as  a  ratification  of  his  acts, 
which  is  equivalent  to  a  precedent  authority.  When  the  gov- 
ernment acquiesces  in  the  acts  of  such  an  officer,  third  persons 
ought  not  to  be  permitted  to  question  them."  ^  When,  how- 
ever, the  officer  himself  attempts  to  build  up  a  right  in  his 
own  favor,  it  is  not  unreasonable  to  require  him  to  defend  his 
right,  as  he  would  be  compelled  to  do  if  he  should  assert  title 
to  any  article  of  property  as  against  the  true  owner.  His  suit 
for  the  legal  fees  may  therefore  be  successfully  resisted,  as  may 
any  attempt  by  him  to  enforce  official  process  by  the  aid  of 
the  law.  These  are  cases  ia  which  he  is  a  party,  and  is  prop- 
erly called  upon  to  demonstrate  his  title.  Besides,  if  citizens 
were  not  permitted  to  resist  his  official  claims  in  such  proceed- 
ings, their  acquiescence  in  them,  untd  the  state  itself  should 
be  able  to  bring  to  a  conclusion  the  formal  proceedings  to  try 

1  Blackwell  on  Tax  Titles,  94. 

2Blackwell  on  Tax  Titles,  94;  Bucknam  v.  Euggles,  15  Mass.,  180.  See 
People  V.  Lothrop,  24  Mich..,  233.  Proceedings  of  a  common  conncUin  levy- 
ing a  tax  cannot  be  contested  on  the  ground  that  by  a  change  in  the  charter 
a  portion  of  the  seats  were  vacated,  if  the  members  continued  de  facto  to 
act.    Scoville  v.  Cleveland,  1  Ohio  St.,  126. 
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the  title,  -n-ould  be  only  an  enforced  acquiescence,  and  could 
not  justly  support  a  title  to  an  office  by  reputation.  The  most 
that  pubhc  policy  could  require  in  such  cases  would  be  that  his 
de  facto  incumbency  should  be  evidence  of  a  yv^\.  prima  facie 
in  his  favor,  but  leaving  the  actual  right  subject  to  be  dis- 
proved.i  And  if  he  is  sued  for  any  act  which  he  can  only  jus- 
tify as  an  officer,  he  is  put  to  the  proof  that  he  was  duly 
elected  or  appointed,  and  that  any  conditions  precedent  have 
been  comphed  with.^ 

Talidity  of  acts  of  officers  de  facto.  On  the  other  hand, 
the  public,  by  whose  acquiescence  the  de  facto  officer  has  been 
permitted  to  act,  and  individuals  who  have  transacted  official 

iKent  V.  Atlantic  Delaine  Co.,  8  E.  I.,  305,  where  it  was  held  that  one  who 
Bues  as  collector  to  recover  a  tax  gives  sufficient  prima  facie  evidence  of 
his  authority  if  he  shows  he  has  acted  as  such  officer  in  regard  to  that  tax ; 
but  that  this  prima  facie  case  is  open  to  rebuttal.  See,  also,  Colton  v. 
Beardsley,  38  Barb.,  29;  CapweU  v.  Hopkins,  10  R.  I.,  378;  Auditors  of 
Wayne  v.  Benoit,  30  Mich.,  176;  Pejepscott  Proprietors z).  Ransom,  14  Mass., 
145.  It  was  decided  in  Universalist  Society  v.  Leach,  35  Vt.,  108,  that  if  an 
ineligible  person  is  chosen  sole  prudential  committee  of  a  school  district,  his 
assessment  of  a  tax  voted  by  the  district  is  void. 

2 Lightly  V.  Qouston,  1  Taunt.,  113;  Riddle  v.  Bedford,  7  S.  &  R.,  386, 392; 
Fetterman  v.  Hopkins,  5  Watts,  539;  Pike  v.  Hanson,  9  N.  H.,  491 ;  Colburn 
V.  EUis,  5  Mass.,  427 ;  Fowler  v.  Beebe,  9  Mass.,  231,  234 ;  Sprague  v.  Bailey, 
19  Pick.,  436;  Patterson  v.  MiUer,  2  Met.  (Ky.),  493;  People  v.  Hopson,  1 
Denio,  574,  579;  Greene  v.  Burke,  28  Wend.,  488,  492;  Schlencker  v.  Risley, 
3  Scam.,  483;  Blake  v.  Sturtevant,  13  N.  H.,  567;  Cummings  v.  Clark,  15 
Vt,  653;  Ohiey  v.  Pearce,  1  R.  I.,  393;  SamLs  v.  King,  40  Conn.,  398,  310; 
Venable  v.  Curd,  3  Head,  582.  In  First  Parish  in  Sherbourne  v.  Fiske,  it  is 
said  that  if  parish  assessors  fail  to  take  the  oath  of  office,  a  tax  assessed  by 
them  would  be  illegal  and  might  be  recovered  back.  8  Cush.,  264.  But  a 
tax  which  has  been  paid  cannot  be  recovered  back  on  the  ground  that  the 
collector  de  facto  had  never  been  legally  elected  and  sworn.  Williams  v. 
School  District,  31  Pick.  ,75.  It  is  not  intended  to  assert  here  that  in  every 
case  in  which  the  state  might  oust  an  officer  by  quo  warranto  an  individual 
could  also  take  advantage  of  a  defect  in  his  title.  The  inquiry  on  behalf  of 
the  state  may  and  does  go  beyond  that  which  individuals  may  institute.  A 
prima  facie  right  is  sufficient  as  against  individuals,  but  only  an  indefea- 
sible right  as  against  the  state.  As  an  illustration  of  what  is  meant,  the  case 
of  one  holding  a  legal  certificate  of  election  may  be  taken :  if  a  lawful  elec- 
tion was  held,  the  certificate  may  conclude  private  parties,  but  the  govern- 
ment would  be  at  liberty  to  go  beyond  it  and  show  that  the  election  was 
accomplished  by  illegal  votes,  or  that  for  any  other  reason  the  prima  fade 
case  was  defective.  See  the  discussion  in  Auditors  of  Wayne  v.  Benoit,  30 
Mich.,  176. 
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business  with  him,  have  a  right  to  rely  upon  the  validity  of  that 
which  has  been  done  by  him,  to  the  same  extent  precisely  as  if 
the  same  acts  had  been  performed  in  the  same  way  by  an  offi- 
cer (te  jure.  When  such  acts  come  collaterally  in  question, 
neither  the  public  that  has  thus  acquiesced,  nor  individual  citi- 
zens, are  permitted  to  question  them.  They  are  as  valid,  to  all 
intents  and  purposes,  as  if  the  title  to  the  office  had  been  un- 
questionable. This  is  the  general  rule,  as  it  has  been  settled 
on  grounds  of  public  policy  fi'om  the  time  of  the  Year  Books.' 

' "  The  law  favors  the  acts  of  one  in  a  repvited  authority,  and  the  inferior 
shall  never  inquire  if  his  authority  is  lawful."  Vin.  Abr.,  tit.  "  Oflicer,"  G., 
3.  See  Bar.  Abr.,  "Offices  and  Officers,"  B. ;  People  v.  Collins,  7  Johns., 
549,  551;  Melnstry  v.  Tanner,  9  Johns.,  135;  People  v.  Dean,  3  Wend.,  438; 
Wilcox  V.  Smitli,  5  Wond.,  231,  2;!4;  Parker  v.  Baker,  8  Paige,  439;  People 
V.  Kane,  23  Wend.,  414;  People  v.  White,  34  Wend.,  530;  Fowler  v.  Beebe, 
9  Mass.,  331 ;  C'duiiuon wealth  v.  Fowler,  10  Mass.,  390;  Nason  v.  Dillingham, 
15  Mass.,  170;  Bucknani  v.  Rup;,^les,  15  Mass.,  180;  Gilmore  v.  Holt,  4  Pick., 
257;  Williams  v.  Hchool  District,  31  Pick.,  75;  Blackstone  v.  Taft,  4  Gray, 
2.')0:  Burke  v.  Elliott,  4  Ired.,  3r>.-);  Gilliam  v.  Rsildick,  4  Ired.,  368;  Farmers 
&  Jlei-cliants'  Bank  v.  Chester,  G  Humph.,  458;  Beard  v.  Cameron,  3  Murph., 
181 ;  Brush  v.  Cook,  Brayt. ,  H9  ;  Taylor  v.  Skrine,  3  Brev.,  510 ;  Plymouth  v. 
Painter,  17  Conn.,  58J ;  Douglass  v.  Wickwire,  19  Conn.,  489;  State  v.  Car- 
roll, 38  Conn.,  449;  Samis  v.  Kin-,  40  Conn.,  298;  McGregor  v.  Balch,  14 
Vt.,  428;  U.iwner  v.  Woodlmry.  19  Vt.,  339;  Lyon  v.  State  Bank,  1  Stew., 
4-13 ;  Barret  v.  Reed,  3  Ohio,  409 ;  Johnson  v.  Steadman,  3  Ohio,  94,  96 ;  El- 
dred  v.  Sexton,  5  Ohio,  216;  Ex  xmrte  Strang,  21  Ohio  St.,  610;  Justices 
of  Jefferson  v.  Clark,  1  T.  B.  Monr.,  83,  86;  Rice  v.  Commonwealth,  3  Bush, 
14;  Prickett  v.  People,  1  Gilm.,  535,  529;  Koyser  i\  McKissam,  2  Rawle,  139; 
Riddle  v.  Bedford  C(junty,  7  S.  &  R.,  386,  ;!l)3;  Baird  v.  Bank  of  Washing- 
ton, 11  S.  &  R.,  411;  Neal  v.  Overseers,  5  Watts,  538;  McKim  v.  Somers,  1 
Penrose  &  Watts,  297;  Commonwealth  v.  McCooml)S,  56  Pa.  St.,  436;  Gregg 
V.  Jamison,  55  Pa.  St.,  468;  Cooper  v.  Moore,  4  Miss.,  386;  Kimball  v.  Al- 
corn, 45  Miss.,  145;  Cabot  v.  Given,  45  Mo.,  144;  Jones  v.  Gibson,  1  N.  H., 
266;  Moore  v.  Graves,  3  N.  H.,  408;  Morse  v.  Galley,  5  N.  H.,  333;  State  v. 
Tolan,  33  N.  J.,  195;  Leach  ■;;.  Cassidy,  23  Ind.,  449;  MiCormick  v.  Fitch,  14 
Minn.,  353;  Auditors  of  Wayne  County  r.  Benoit,  30  Mich.,  176;  Ex  parte 
Bollman,  4  Cranc-h,  75;  Sawyer  v.  Steele,  3  Wash.  C.  C,  464;  Willink  v. 
Miles,  Pet.  C.  C,  188;  Ronkondorf  v.  Taylor,  4  Pet.,  349;  Lawrence  v.  Sher- 
man, 2  McLean,  488;  United  States  v.  Bachelder,  3  Gall.,  15;  Pierce  V. 
Weare,  41  la.,  STS;  New  Orleans  v.  Klein,  2G  La.  An.,  493. 

It  has  been  held  to  be  no  defense  to  an  action  for  the  recovery  of  a  school 
tax  that  the  district  was  only  de.  facto  a  corporation.  Trumbo  v.  People,  75 
lU.,  561. 

There  is  a  discussion  in  McNutt  v.  Lancaster,  9  S.  &  M.,  570,  of  the  ques- 
tion whether,  where  the  statute  declared  that  the  acts  of  one  who  should 
presume  to  execute  the  duties  of  an  office,  before  taking  the  official  oath. 
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Officers  de  facto  in  tax  cases.  It  remains  to  be  seen 
whether  these  general  principles  are  applicable  in  tax  oases. 
It  has  sometimes  been  urged  that  in  tax  proceedings  there  was 
no  proper  room  for  the  application  of  the  doctrine  which  is 
applied  in  other  cases  in  support  of  action  by  officers  ie  facto; 
that  the  proceedings  are  summary  and  for  the  most  part  ex 
'parte;  that  they  may  deprive  the  owner  of  his  freehold  by 
means  of  process  which  usually  and  perhaps  necessarily  is 
somewhat  arbitrary,  and  that  he  is  therefore  entitled  of  right 
to  have  aU  the  security  which  the  law  has  intended  he  should 
have;  in  the  character  and  standing  of  an  officer  duly  and 
properly  chosen  for  the  particular  duty ;  in  the  official  oath  of 
such  officer,  when  one  is  required  by  law;  in  the  official  bond 
if  one  is  made  necessary ;  and  indeed  such  security  as  would 
be  afforded  by  a  strict  compliance  with  every  provision  which 
has  been  made  by  the  revenue  laws  for  the  protection  of  tax 
payers.'  The  reasons  are  plausible,  but  they  are  not  very  con- 
clusive.    Indeed  if  official  action  of  officers  de  facto  in  judicial 

should  be  "  absolutely  void,"  such  acts  couid  have  any  validity  as  those  of 
an  officer  de  facto.     No  decision  was  reached. 

iPayson  v.  Hall,  30  Me,,  319;  Coite  v.  WeUs,  2  Vt.,  318;  Isaacs  v.  WUey, 
13  Vt.,  674 ;  People  v.  Hastings,  29  CaL,  449.  Some  of  the  cases  which  may 
seem  to  support  this  view  are  properly  to  be  referred  to  some  other  princi- 
ple. They  turn  often  upon  the  question  whether  the  statute  is  mandatory 
in  requiring  that  something  should  be  done  which  has  been  omitted,  or 
whether  the  person  who  has  assumed  to  act  as  officer  held  de  facto  the  par- 
ticular office  to  which  the  duty  pertained ;  or  some  other  question  foreign 
to  the  precise  point  now  under  discussion. 

Upon  the  construction  of  a  statute  in  Vermont  the  failure  to  take  the 
official  oath  by  listers  has  been  held  fatal,  and  a  tax  paid  under  protest  has 
been  allowed  to  be  recovered  back  though  the  list  was  sworn  to.  Ayers  v. 
Moulton,  51  Vt.,  115.  But  neglect  to  record  the  oath  is  not  fatal.  Day  v. 
Peasley,  54  Vt.,  310. 

That  the  requirement  of  an  oath  to  the  invoice  and  assessment  is  in  New 
Hampshu-e  directory  merely,  see  Odiorne  v.  Rand,  59  N.  H. ,  504,  and  cases 
cited.  It  was  held  in  Oldtown  ■;;.  Blake,  74  Me.,  280,  without  in  terms  over- 
ruling Payson  v.  Hall,  supra,  that  a  collector  who  had  been  duly  chosen, 
and  had  given  bond  but  not  taken  the  oath  of  office,  was  a  good  officer  de 
facto,  and  payment  to  him  would  discharge  the  tax.  And  see  Stockle  v. 
SUsbee,  41  Mich.,  615;  Petition  of  Kendall,  85  N.  Y.,  303.  But  in  Maine, 
where  selectmen  are  to  become  assessors  when  none  are  elected,  on  taking 
an  oath  of  office  as  such,  it  is  held  that  if  they  assume  to  act  without 
taking  the  oath  they  are  not  assessors  de  facto.  Dresden  v.  Goud,  75  Me., 
398. 
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positions  can  be  sustained,  as  it  often  has  been,'  though  not 
only  property  but  also  liberty  may  depend  upon  it,  it  is  diffi- 
cult to  suggest  any  distinguishing  reason  to  remove  tax  cases 
from  the  application  of  the  same  principle.  The  clear  and 
very  strong  preponderance  of  authority  is,  that  the  general 
pohcy  of  the  law  requires  the  acts  of  officers  de  facto  to  be 
sustained  in  tax  cases,  under  the  same  circumstances  and  on 
the  same  imperative  reasons  that  sustain  them  in  others.^ 

Estoppel  against  intruders  who  have  acted.  The  rule 
which  supports  official  action  may,  perhaps,  in  some  cases  be 
carried  with  propriety  even  farther  than  is  above  stated.  If 
one  has  assumed  to  act  as  an  officer  under  revenue  laws,  and 
has  made  collections  as  such,  he  cannot  be  permitted,  when 
the  government  calls  upon  him  for  an  accounting,  to  turn  about 
and  say  that  he  was  never  elected  or  appointed,  but  has  acted 
as  a  mere  usurper  without  right,  and  that  the  proper  remedy 
of  the  government  was  to  have  resisted  his  intrusion,  or  caused 
his  ouster.  On  every  principle  of  right  and  justice  he  is  pre- 
cluded from  denying  his  official  character  under  such  circum- 
stances.^    Such  a  person  has  a  right  at  any  time  to  refuse  to 

iLord  Dacrc's  Case,  1  Leon.,  288;  Margate  Pier  v.  Hannam,  3  B.  &  Aid., 
266;  WOcos  v.  Smith,  5  Wend.,  231;  People  v.  Kane,  23  Wend.,  414;  Peo- 
ple V.  White,  24  Wend.,  520;  Brown  v.  Lunt,  37  Me.,  423;  Taylor  v.  Skrine, 
2Brev.,  516;  ilallett  v.  Uncle  Sam  Co.,  1  Not.,  188;  Clark  v.  Common- 
wealth, 29  Pa.  St.,  129;  Laver  v.  McGlacblin,  28  Wis.,  864;  In  re  Griffin,  2 
Am.  Law  Times,  93. 

2 Tucker  v.  Aiken,  7  N.  H.,  113;  Smith  v.  Messer,  17  N.  H.,  420;  Hall  v. 
Gushing,  2  Greenl.,  218;  Adams  v.  Jackson,  2  Aiken,  145;  Spear  v.  Ditty,  8 
Vt.,  419;  Downer  v.  Woodbury,  19  Vt.,  329;  Sheldon  v.  Coates,  10  Ohio, 
278;  Washington  v.  Miller,  14  la.,  .584;  Allen  ■;;.  Armstrong,  16  la.,  515; 
Scott  V.  Watkins,  22  Ark.,  556;  Twombly  v.  Kimbrough,  24  Ark.,  459,  474; 
Eonkendorf  u.  Taylor,  4  Pet.,  349;  Ray  v.  Murdock,  36  Miss.,  693;  Jones  r. 
Scanland,  6  Humph.,  195;  Watkins  v.  Inge,  24  Kan.,  612.  In  Greener. 
Walker,  63  Me.,  311,  it  is  held  to  be  no  defense  to  a  tax  sale  that  the  treas- 
urer was  only  officer  de  facto  when  the  tax  was  laid. 

3  Johnson  v.  Wilson,  2  N.  H.,  202,  206:  Horn  v.  Whittaker,  6  N.  H.,  88 
Sandwich  v.  Fish,  2  Gray,  298,  301 ;  Barrington  v.  Austin,  8  Gray,  444 
Wendell  v.  Fleming,  8  Gray,  613;  Cheshire  v.  Howland,  13  Gray,  321 
WiUiamstowQ  v.  WiUis,  15  Gray,  427 ;  Borden  v.  Houston,  2  Texas,  594 
Billingsley  v.  State,  14  MJ.,  369;  Lincoln  v.  Chapin,  132  Mass.,  470.  In 
Jones  V.  Scanland,  6  Humph.,  195,  it  appeared  that  a  defaulter  had  been 
chosen  sheriff.  By  law  such  a  choice  was  absolutely  void.  He  neverthe- 
less gave  bond  and  acted  in  the  collection  of  taxes.     On  motion,  judgment 
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proceed  fartlier  in  official  action,  and  if  he  should  do  so,  he 
could  not  be  held  responsible  as  for  a  neglect  of  duty  in  such 
refusal ;  but  it  is  doubtful  if  one  under  any  circumstances,  even 
though  he  be  a  mere  usurper,  who  has  collected  revenue  for 
the  government  imder  claim  of  right,  can  be  permitted  to  pro- 
tect himself  against  an  accounting,  by  showing  that  he  was 
an  intruder  without  any  just  pre.tense  to  the  place.  To  the 
extent  that  he  has  acted,  the  government  may  properly  adopt 
his  agency,  and  require  him  to  give  to  tax  payers,  who  have 
recognized  his  authority,  the  benefit  of  their  payments.' 

Action  by  official  boards.  In  some  cases,  under  the  tax 
laws,  official  action  is  required  to  be  taken  by  a  board  com- 
posed of  several  persons.  It  may  then  appear  that  there  has 
been  an  impossibility  to  secure  concurrence,  or  that,  through 
neglect  or  inadvertence,  less  than  the  whole  board  has  acted ; 
and  it  sometimes  becomes  necessary  to  determine  whether,  in 
any  such  case,  the  action  can  be  supported.  The  rules  of  law 
on  this  subject  are  well  settled.  The  law  contemplates  that 
aU  the  members  of  a  board,  who  are  to  exercise  a  joint  public 
authority,  shall  meet  to  consider  the  subject  of  their  authority, 

was  entered  on  Ids  official  bond  for  failure  to  pay  over.  Reese,  J. :  "  The 
election  of  sheriff  was  void,  and  he  did  not  thereby  become  sheiiff  dejure; 
but  thus  intruding  himself  into  office,  and  assuming  its  duties,  he  became 
sheriff  de  facto,  and  those  who  voluntarEy  bound  themselves  for  the  faith- 
ful performance  of  his  duties  cannot  absolve  themselves  from  their  obliga- 
tion by  insisting  that  he  was  no  sheriff.  They  will  be  held  to  their  under- 
taking till  the  proper  public  authority  has  produced  his  amotion  from  the 
office  which  he  in  point  of  fact  fills," 

'  See  United  States  v.  Maurice,  2  Brock.,  96;  Bell  r.  Railroad  Co.,  4  'WalL, 
598;  State  v.  Cunningham,  8  Blackf..  339;  Church  v.  Sterling,  16  Conn., 
387;  Commonwealth  f.  PhUadelphia,  27  Pa.  St..  497;  Wentworth  v.  Gove, 
45  N.  H.,  160;  Tre-scott  v.  Moan,  50  Me.,  347.  A  sheriff  who  has  collected 
taxes  without  having  the  proper  lists  is  nevertheless  liable  to  account.  The 
Governor  v.  Montgomery,  2  Swan,  613.  See  Lincoln  r.  Chapin,  133  Mass., 
470.  Cases  of  sale  of  the  office  of  collector  and  the  effect  thereof  are  found 
in  Meredith  r.  Ladd,  2  N.  H.,  517;  Carleton  r.  Whitcher,  5  N.  H.,  196; 
Tucker  r.  Aiken,  7  N.  H.,  113;  Alvord  f.  Collin,  20  Pick.,  418;  Howard  v. 
Proctor,  7  Gray,  128 :  Spencer  r.  Jones,  6  Gray,  503.  Where  the  fact  of  an 
official  oath  is  in  question  it  may  be  shown  by  parol  that  the  oath  was  taken 
though  the  law  requires  a  record.  Briggs  r.  Murdock,  13  Pick.,  305;  Pease 
r.  Smith,  24  Pick.,  123;  Hall  v.  Cushing,  2  GreenL,  218;  and  see  Scott  v. 
Watkins,  22  Ark. ,  566.  And  as  to  the  right  of  a  collector  to  contest  the  vali  1- 
ity  of  a  tax  he  has  collected,  see  People  v.  Brown,  55  N,  T,,  180. 
17 
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and  that  the  whole  board  shall  have  the  benefit  of  the  judg- 
ment and  advice  of  each  of  the  members.'  In  revenue  cases, 
especially,  and  in  others  in  which  the  official  action  may  event- 
uate in  divesting  the  citizen  of  his  estate,  it  is  to  be  supposed 
the  law  intended  that  this  joint  deliberation  and  action  should 
be  for  the  benefit  of  the  citizen  also.  If,  therefore,  no  such 
meeting  is  held,  and  no  opportunity  had  for  joint  consultation 
and  action,  the  joint  authority  is  not  well  executed,  even 
though  all  acting  separately  may  have  signed  such  a  docu- 
ment as  would  have  been  sufficient  were  it  the  result  of  a 
proper  meeting.  Such  action  is  not  the  action  of  the  board, 
but  of  individuals.  It  is  always  presumable  that  it  might  have 
been  different  had  there  been  a  meeting  and  comparison  of 
views,  such  as  the  law  contemplated.  At  any  rate,  there  can 
be  no  conclusive  or  satisfactory  evidence  of  what  would  have 
been  the  joint  judgment,  when  it  has  never  been  exercised; 
and  the  members  of  the  board  have  no  discretion  to  substitute 
individual  action  when  the  law  has  required  the  action  of  the 
organized  body.^  No  custom  of  the  locality,  or  long  continued 
practice,  can  sanction  a  dispensation  of  this  rule  of  law.  The 
members  of  the  board  are  ofiicers  of  law,  and  must  obey  the 
rules  that  presumably,  for  beneficial  purposes,  have  been  pre- 
scribed for  them.'    But  the  law  does  not  require  impossibility, 

^  See  post,  cb.  XII. 

2 See  Downing  v.  Rugar,  31  "Wend.,  178, 183,  per  Cowen,  J. ;  Lee  v.  Parry, 
4  Denio,  135;  Powell  v.  Tuttle,  3  N.  Y.,  396;  People  v.  Supervisors  of  Che- 
nango, 11  N.  Y.,  563;  FuUer  v.  Gould,  30  Vt.,  643;  Columbus,  etc.,  E.  Co.  v. 
Grant  County,  65  Ind.,  437. 

If  only  two  of  a  board  of  three  qualify  and  act,  there  is  no  board,  and 
the  action  is  void.  Schenck  v.  Peay,  1  DiU.,  367;  S.  C,  1  Woolw.,  175.  So, 
if  only  two  of  the  three  are  chosen,  the  two  cannot  act.  Williamsburg  v. 
Lord,  51  Jle.,  599.     And  see  Downing f.  Rugar,  31  Wend.,  178,  182. 

In  the  absence  of  any  showing  it  will  be  presumed  that  a  board  met  on 
the  appointed  day,  and  that  they  had  before  them  the  bc«3ks,  etc.,  necessary 
to  enable  them  to  perform  their  duties.     SneU  v.  Fort  Dodge,  45  la.,  564. 

3  In  Middleton  v.  Berlin,  18  Conn.,  189,  a  tax  list  was  signed  by  one  only 
of  a  board  of  five  assessors.  An  attempt  was  made  to  support  it  by  show- 
ing a  usage  of  the  town  to  divide  the  town  into  districts,  in  each  of  which 
one  of  the  assessors  acted  separately;  but  the  court  said,  "assessors  are  the 
officers  of  the  law,  and  must  obey  the  law,  and  no  direction  of  the  town,  or 
long  continued  usage,  can  justify  a  departure  from  the  law."  See,  also, 
Belfast  Savings  Bank  v.  Kennebec,  etc..  Land  Co.,  73  Me.,  404;  People  v. 
Supervisors  of   Chenango,  11    N.  Y.,  563.    In  Kinney  v.  Doe,  8  Blackf., 
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and  it  may  be  found  impossible  for  the  members  to  agree  in 
joint  action.  In  such  a  case,  it  is  to  be  presumed  that  the  in- 
tent was  that  the  law  should  not  fail  of  execution,  but  that 
the  action  of  the  majority  should  be  sufficient.  And,  where  a 
majority  have  acted,  the  legal  intendment  in  favor  of  the  cor- 
rectness of  official  action  requires  us  to  conclude  that  such 
action  is  the  result  of  due  meeting  and  consultation,  or  at  least 
of  a  meeting  duly  called,  at  which  all  had  the  opportunity  to 
attend,  and  a  majority  did  attend.  It  is  therefore ^ima  facia 
valid,  though  the  legal  presumption  in  its  favor  may  be  over- 
come by  evidence  that  no  such  meeting  was  called  or  had.* 

35D,  the  list  was  made  by  the  official  lister,  but  it  was  not  shown  that  two 
householders  acted  with  him  as  the  law  required,  and  it  was  held  void. 

1  In  support  of  the  general  principle,  that  the  action  of  a  majority  is  suffi- 
cient, see  Wadham  College,  Cowp.,  377;  Grindley  v.  Barker,  1  B.  &  P.,  236; 
The  King  v.  Beeston,  3  T.  R.,  592;  Withnell  v.  Gartham,  6  T.  R.,  388; 
Cooley  w.  O'Connor,  12  "Wall.,  391,  398;  Commonwealth  v.  Land  Commis- 
sioners, 9  Watts,  466,  471;  Jewett  v.  Alton,  7  N.  H.,  253;  Babcock  v.  Lamb, 
1  Cow.,  238;  Rogers,  Exparte,  7  Cow.,  526;  McCoys.  Curtice,  9  Wend.,  17, 
19 ;  Downing  v.  Ruga]-,  31  Wend.,  178 ;  Ci'ooker  v.  Crane,  21  Wend.,  211,  218 ; 
Doughty  V.  Hope,  3  Denio,  594;  Bant  of  Chenango  v.  Brown,  26  N.  Y.,  467; 
Caldwell  v.  Harrison,  11  Ala.,  755;  Soens  v.  Racine,  10  Wis.,  271;  SpraguB 
V.  Bailey.  19  Pick.,  438;  Williams  v.  School  District,  21  Pick.,  75;  Fire  Dis- 
trict V.  County  Commissioners,  108  Mass.,  142;  People  v.  CoghiU,  47  Cal., 
361;  Johnson  v.  Goodridge,  15  Me.,  29;  Bangor  v.  Lancey,  31  Me.,  472; 
Lowe  V.  Weld,  52  Me.,  588;  Petition  of  Merriam,  84  N.  Y.,  596;  People  v. 
Lothrop,  3  Col.,  428;  Hill  v.  Vanderpool,  15  Fla.,  128;  BilUngs  v.  Starke,  15 
Fla.,  297. 

This  is  on  the  ground  that  all  are  presumed  to  have  met  and  consulted,  a 
presumption  that  may  be  overcome  by  proof.  Doughty  v.  Hope,  3  Denio, 
594,  598,  per  Branson,  J. ;  Ex  parte  Baltimore  Turnpike  Co.,  5  Binn.,  481; 
Blaokwell  on  Tax  Titles,  111.  Under  the  decisions  which  are  above  cited, 
it  is  difficult  to  understand  how  a  case  like  Howard  v.  Proctor,  7  Gray,  128, 
can  be  supported.  There,  one  who  was  selectman  and  also  assessor  was 
chosen  collector,  and  it  was  decided  that  the  choice  was  valid,  though  his 
bond  was  to  be  approved  by  the  selectmen,  and  the  assessors,  in  certain 
cases,  had  authority  to  remove  him.  The  decision  was  put  on  the  ground 
that  these  boards  might  act  by  majorities,  but  the  very  nature  of  the  action 
was  such  as  to  preclude  one  member  of  the  board  from  consultation  and 
action  with  the  rest,  or  if  he  could  act,  made  him  interested  adversely  to 
the  public.  See,  also.  Fox  v.  Fox,  24  Ohio  St.,  335.  Kinyon  v.  Duchene,  21 
Mich.,  498,  is  contra. 

Where  a  drainage  law  provides  that  the  commissioners  shall  jointly  view 
and  assess,  etc.,  this  requires  the  presence  of  all,  both  in  viewing  and  assess- 
ing. People  V.  CoghiU,  47  Cal.,  361.  Compare  Palmer  v.  Doney,  3  Johns. 
Cas.,  346. 
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Official  returns  and  certificates.  It  is  a  general  rule  that 
the  returns  and  certificates  required  of  an  officer  in  the  per- 
formance of  oificial  duty  are  to  be  taken,  in  the  proceeding  in 
which  they  are  made,  as  of  unquestionable  verity.  They  are 
not  to  be  attacked,  and  proof  entered  into  in  a  collateral  pro- 
ceeding, to  which  the  officer  is  not  a  party,  to  show  that  they 
are  false. ^  The  rule  is  not  universal ;  and  the  case  of  a  return 
by  a  collector  of  the  non-paj^ment  of  a  tax  to  him  is  an  impor- 
tant exception.  It  is  generally  held  that  the  tax  payer  may 
show,  in  opposition  to  the  return,  that  the  tax  was  paid  in  fact, 

•Com.  Dig.,  Return,  G. ;  Flud  v.  Pennington,  Cro.  Bliz,,  87S;  Harrington 
V.  Taylor,  17  East,  378;  Eex  v.  Elkins,  4  Buit.,  3129:  Andrews  v.  Linton,  1 
Salk.,  265;  Wheeler  u  Lampman,  14  Johns.,  481,  483;  Putnam  v.  Man,  3 
Wend.,  203;  Case  v.  Redfield,  7  Wend.,  398;  Boomer  v.  Laine,  10  Wend., 
625;  Baker  v.  McDuIfie,  23  Wend.,  289;  SperUng  v.  Levy.  1  Daly,  95,  98; 
McArthur  ZJ.  Pease,  46  Barb.,  423;  Liyermore  v.  Bagley,  3  Mass.,  487^  512; 
Slay  ton  v.  Chester,  4  Mass.,  478;  Gardner  v.  Hosmer,  6  Mass.,  334,  337;  Bott 
V.  Burnell,  9  Mass.,  96;  Estabrook  v.  Hapgood,  10  Mass.,  313,  314;  Bott  v. 
Burnell,  11  Mass.,  163;  Saxton'u.  Nimms,  14  Mass.,  313,  330;  Bsan  v.  Parker, 
17  Mass.,  591,  601;  Lawrence  v.  Pond,  17  Mass.,  433;  Thayer  v.  Stearns,  1 
Pick.,  109,  113 ;  Whittaker  v.  Sumner,  7  Pick.,  551,  555 ;  Boynton  v.  Willard, 
10  Pick.,  165,  169;  Bruce  v.  Holden,  21  Pick.,  187,  189;  Pullen  v.  Haynes,  11 
Gray,  379;  Campbell  v.  Webster,  15  Gray,  28;  McGough  v.  Wellington,  6 
Allen,  505;  Hathaway  v.  Phelps,  2  Aiken,  84;  Stevens  v.  Brown,  3  Vt.,  420; 
Eastman  v.  Curtis,  4  Vt.,  016;  Barret  v.  Copeland,  18  Vt.,  67,  69;  White 
River  Bank  v.  Downer,  39  Vt.,  833;  Lewis  v.  Blair,  1  N.  H.,  68;  Whiting  v. 
Bradley,  3N.  H.,  79,  81;  Sias  v.  Badger,  6  N.  H.,  393;  Brown  v.  Davis,  9 
N.  H.,  76;  Angieri;.  Ash,  26  N.  H.,  99;  Clough  v.  Monroe,  34  N.  H.,  381; 
Ladd  V.  Wiggins,  35  N.  H.,  421;  BoUes  v.  Bowen,  45  N.  H.,  134;  Morse  v. 
Smith,  47  N.  H.,  474;  PhiUips  v.  ElweU,  14  Ohio  St.,  340;  Eastmans.  Ben- 
nett, 6  Wis.,  233;  Carru.  Commercial  Bank,  16  Wis.,  50;  CastneriJ.  Symonds, 
1  Minn.,  427;  TuUis  v.  Brawley,  3  Mmn.,  277;  Folsom  v.  Carh,  5  Minn.,  333; 
Delenger  v.  Higgins,  26  Mo.,  180;  McDonald  v.  Leewi-ight,  31  Mo.,  29; 
Reeves  v.  Reeves,  33  Mo.,  28;  Stewart  v.  Stringer,  44  Mo.,  400;  Washington, 
etc.,  Co.  V.  Kinnear,  1  Wash.  Ter.,  116 ;  TUlman  v.  Davis,  38  Ga.,  494 ;  Brown 
V.  Way,  38  Ga.,  531;  AUender  v.  Riston,  2  Gill  &  J.,  86;  Tribble  v.  Frame, 
3  T.  B.  Monr.,  51 ;  Caldwells  v.  Harlan,  3  T.  B.  Monr.,  349 ;  McConnel  v.  Bow- 
dry's  Heirs,  4  T.  B.  Monr.,  393 ;  Smith  v.  Hornback,  3  A.  K.  Marsh.,  378 ;  Small 
V.  Hagden,  1  Litt.,  16;  Trigg  v.  Lewis'  Ex'rs,  3  Litt.,  139,  133;  Hunter  v. 
Kirk,  4  Hawks,  377;  Stin.=ion  v.  Snow,  1  Fairf.,  263;  Wilson  v.  Hurst's 
Ex'rs,  1  Pet.  C.  C,  441;  Hawks  v.  Baldwin,  Brayt.,  85;  Welsh  v.  Bell 
S3  Pa.  St.,  12;  Paxon's  Appeal,  49  Pa.  St.,  195;  Hill  v.  Grant,  49  Pa! 
St.,  200;  Rice  v.  Grofif,  58  Pa.  St.,  116;  Ayres  v.  Duprey,  37  Texas,  593; 
Angell  V.  Bowler,  3  R.  I.,  77;  Castner  v.  Styer,  23  N.  J.,  336;  State  v.  Clerk 
of  Bergen,  25  N.  J.,  309;  Martin  v.  Barney,  20  Ala.,  369;  Crow  v.  Hudson, 
SI  Ala.,  560;  Hinckley  v.  Buchanan,  5  Cal.,  53. 
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and  that  he  may  make  this  showing  in  any  proceeding  against 
him  or  his  projjerty  upon  it.'  And  in  any  case  if  a  false  offi- 
cial return  is  prejudicial  to  a  party,  he  has  his  remedy  by  action 
against  the  officer.''' 

In  general  it  is  believed  that  these  rules  have  been  held  to 
be  apphcable  in  tax  cases.^  In  a  number  of  cases  the  courts 
have  gone  so  far  as  to  hold  that  where,  as  a  condition  to  a  sale 
of  land  for  taxes,  the  officer  must  show  by  his  return  that  he 
was  unable  to  find  goods  or  chattels  from  which  to  make  the 
tax,  his  return  to  that  eifect  might  be  disproved,  and  the  sub- 
sequent proceedings  for  a  sale  of  the  land  defeated  by  such 

1  See  ch.  XIV. 

2 Wheeler  v.  Lampman,  14  Johns.,  481;  Putnam  v.  Man,  3  Wend.,  302; 
Case  V.  Eedfield,  7  Wend. ,  398 ;  Baker  v.  McDuffie,  23  Wend. ,  289 ;  McArthux 
V.  Pease,  46  Barb.,  423;  Livermore  v.  Bagley.S  Mass.,  487,  512;  Slayton  v. 
Chestfir,  4  Mass.,  478;  Gardner  v.  Hosmer,  6  Mass.,  324,  327;  Whitaker  v. 
Sumner,  7  Pick..  Sol;  Boynton  v.  Willard,  10  Pick.,  165,  169;  Bruce  v.  Hol- 
den,  21  Pick.,  187,  189;  Pullen  v.  Haynes,  11  Gray,  379;  CampbeUu  Web- 
ster, 15  Gray,  28 ;  McGough  v.  Wellington,  6  Allen,  505 ;  Clough  v.  Monroe, 
34  N.  H.,  381;  Lewis  v.  Blair,  1  N.  H.,  68;  Sias  v.  Badger,  6  N.  H.,  393; 
Angier  v.  Ash,  26  N.  H.,  99;  BoUes  v.  Bowen,  45  N.  H.,  124;  Tomlinson  v. 
Long,  8  Jones,  L.,  409;  Albright  v.  Tapscott,  8  Jones,  L.,  473;  McBee  v. 
State,  1  Meigs,  123;  Castner  v.  Symonds,  1  Minn.,  437;  Folsom  v.  Carli,  S 
Minn.,  333;  Goodal  v.  Stuart,  2  Hen,  &  Munf.,  105,  113;  Trigg  v.  Lewis' 
Ex'rs,  3  Litt.,  129,  133;  Hunter  v.  Kuk,  4  Hawks,  377;  Stinson  v.  Snow,  1 
Fairf.,  363;  Philips  v.  EweU,  14  Ohio  St.,  240;  McDonald  v.  Leewright,  31 
Mo.,  39 ;  Stewart  v.  Stringer,  41  Mo.,  400 ;  State  v.  Clerk  of  Bergen,  35  N.  J., 
209;  Mentz  v.  Hamman,  5  Whart.,  150;  Faxon's  Appeal,  49  Pa.  St.,  195; 
Eastman  v.  Bennett,  6  Wis.,  232;  Blanchard  v.  Powers,  43  Mich.,  619;  Gam- 
ble V.  East  Saginaw,  43  Mich.,  367. 

■*  There  are  caaeu  wliich  hold  official  returns  of  ministerial  officers  to  be 
only  prima  facie  evidence  of  facts  recited :  Cockrell  v.  Smith,  1  La.  An.,  1 ; 
Waddell  v.  Judson,  13  La.  An.,  13;  Leverich  v.  Adams,  15  La.  An.,  310; 
WalUs  V.  Bourg,  10  La.  An.,  176 ;  Newton  v.  Prather,  1  Duv.,  100 ;  Fleece  v. 
Goodrum,  1  Duv.,  306;  Kingsbury  v.  Buchanan,  11  la.,  387;  Pomeroy  u. 
Parmelee,  9  la.,  140,  150;  Owens  v.  Ranstead,  22  Dl.,  161,  167;  Eivard 
V.  Gardner,  39  lU.,  125,  139;  Gregg  v.  Strange,  3  lud.,  366;  Doe  v.  Attica,  7 
Ind.,  641;  Butler  v.  State,  30  Ind.,  169;  Tucker  v.  Bond,  23  Ark.,  268j  In- 
graham  V.  McGraw,  3  Kan.,  531. 

In  Lothrop  v.  Ide,  13  Gray,  93,  a  collector  sued  for  arresting  a  person  on 
a  tax  warrant  relied  upon  his  return  as  showing  that  the  party  had  no 
goods  on  which  to  levy.  The  plaintiff  was  allowed  to  give  evidence  that 
he  offered  to  turn  out  goods  in  satisfaction  of  the  tax.  On  exceptions  the 
decision  was  sustained,  the  cases  of  Pickard  v.  Howe,  13  Met.,  207;  Bruce 
V.  Holden,  21  Pick.,  187,  and  Barnard  v.  Graves,  13  Met.,  85,  being  cited- 
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sliowing.^    The  point  is  one  of  no  little  difficulty,  and  tliere  is 
ground  for  difference  of  opinion  upon  it. 

1  Scales  V.  Alvis,  12  Ala.,  617,  citing  Jackson  v.  Shepard,  7  Cow.,  88;  An- 
drews V.  People,  75  HI.,  605.  The  report  held  to  be  prima  facie  evidence 
only.  Chiniquy  u.  People,  78  111.,  570;  Mix  w.  People,  81  Jll.,  118;  Pike  v. 
People,  84  Dl.,  80.  In  Indiana  it  is  said  the  personal  property  must  be  first 
levied  on  and  exhausted,  provided  it  is  of  such  a  nature  and  so  situated  that 
the  treasurer,  by  the  exercise  of  reasonable  diligence,  can  levy  upon  it  and 
make  the  amount  of  the  taxes.  Volger  v.  Sidener,  86  Ind.,  545 ;  Logansport 
V.  CarroU,  95  Ind.,  156;  see  Bowen  v.  Donovan,  32  Ind.,  379.  That  a  sale 
of  land  is  illegal  if  the  owner  has  personalty  in  the  county  from  which  the 
taxes  can  be  made.  Schrodt  v.  Deputy,  88  Ind.,  90;  Sharp  v.  Dilknan,  77 
Ind.,  280;  McWhinney?;.  Brinker,  64  Ind.,  360;  Hannah  v.  Collins,  94  Ind., 
201.  And  it  would  seem  that  the  tax  purchaser  must  take  the  aiSurmative 
of  showing  there  were  no  goods  subject  to  distress.  Earle  v.  Simonds,  94 
Ind.,  573.  But  if  suit  is  brought  against  the  officer  for  soUing  real  estate 
when  personalty  was  within  reach,  the  complaint  must  show  the  character 
of  the  personalty,  and  that  it  was  subject  to  seizure  and  sale.  Bunnell  v. 
Farris,  83  Ind.,  393.  In  Nebraska  it  has  been  lield  that  a  sale  of  land  for 
taxes  wliere  there  was  sufficient  personal  property  of  the  delinquent  in  the 
county  out  of  which  to  make  the  tax  was  absolutely  void.  Wilhehn  v. 
Russell,  8  Neb.,  120:  Pettit  v.  Black,  8  Neb.,  59;  Miller  v.  Hurford,  12  N. 
W.  Rep.,  833.  This  seems  to  have  been  changed  by  statute  in  1877.  See  8 
Neb.  ,130,  note.  In  Mississippi  it  is  held  that  a  tax  deed  cannot  be  inval- 
idated by  showing  that  there  was  personalty  from  which  the  tax  might 
have  been  made,  or  that  no  demand  was  made  for  payment.  Bell  v.  Coats, 
54  Miss.,  538;  Virden  v.  Bowers,  55  Miss.,  1. 
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CHAPTER  IX. 

THE  CONSTRUCTION  OF  TAX  LAWS. 

In  the  administratiou  of  the  laws  for  the  collection  of  the 
public  revenue,  it  is  in  the  first  instance  necessary  that  we  as- 
certain the  legislative  intent  in  their  several  provisions,  and 
next  that  we  give  effect  to  that  intent  in  applying  it  to  the 
subject-matter  with  which  we  have  to  deal.  In  doing  this  we 
may  sometimes  make  profitable  use  of  certain  rules  of  con- 
struction which  ^ve  may  find  applied  in  adjudicated  cases. 

Rules  of  construction  in  general.  Artificial  rules  of  con- 
struction have  probably  found  more  favor  with  the  courts  than 
they  have  ever  deserved.  Their  application  in  legal  contro- 
versies has  oftentimes  been  pushed  to  an  extreme  which  has 
defeated  the  plain  and  manifest  purpose  in  enacting  the  laws. 
Penal  laws  have  sometimes  had  all  their  meaning  construed 
away,  and  in  remedial  laws  remedies  have  been  found  which 
the  legislature  never  intended  to  give.  Something  akin  to  this 
has  befallen  the  revenue  laws.  In  some  of  the  earlier  cases 
they  seem  to  have  been  looked  upon  as  things  which,  like  the 
obligations  entered  into  with  a  usurer,  were  to  be  confined  to 
the  very  letter  of  the  bond,  if  enforced  at  all ;  and  every  in- 
tendment was  made  against  them  and  against  the  proceedings 
under  them.  This  is  an  evil  which  the  legislature  has  endeav- 
ored to  remedy,  but  in  doing  so  it  has  often  gone  to  the  opposite 
extreme.  It  has  passed  statutes  from  time  to  time  in  the  sup- 
posed exercise  of  a  control  over  rules  of  evidence  which,  if  liter- 
ally construed  and  enforced,  would  be  in  the  nature  of  judicial 
decrees,  and  would  determine  conclusively,  against  the  jDerson 
whose  property  has  been  seized  for  taxes,  all  sucla  questions 
of  law  or  right  as  he  might  raise  in  support  of  his  inheritance. 
It  is  diificult  to  determine  which'is  more  unreasonable  —  the  old 
strictness  of  some  of  the  courts  in  dealing  with  tax  proceed- 
ings, or  the  new  strictness  of  some  of  the  legislation  which 
has  been  aimed  at  those  who  have  had  the  misfortune  to  have 
their  property  seized  under  tax  laws. 
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The  intent  to  govern.  The  underlying  principle  of  all  con- 
struction is  that  the  intent  of  the  legislature  should  be  sought 
in  the  words  employed  to  express  it,  and  that  when  found  it 
should  be  made  to  govern,  not  only  in  all  proceedings  which 
are  had  under  the  law,  but  in  all  judicial  controvei'sies  which 
bring  those  proceedings  under  review.  Beyond  the  words  em- 
ployed, if  the  meaning  is  plain  and  intelligible,  neither  oflBcer 
nor  court  is  to  go  in  search  of  the  legislative  intent ;  but  the 
legislature  must  be  understood  to  intend  what  is  plainly  ex- 
pressed, and  notliing  then  remains  but  to  give  tlie  intent  effect.' 
If  the  words  of  the  law  seem  to  be  of  doubtful  import,  it  may 
then  perhaps  become  necessary  to  look  beyond  them  in  order 
to  ascertain  what  was  in  the  legislative  mind  at  the  time  the 
law  was  enacted ;  what  the  circumstances  were,  under  which 
the  action  was  taken ;  what  evil,  if  any,  was  meant  to  be  re- 
dressed ;  what  was  the  leading  object  of  the  law,  and  what  the 
subordinate  and  relatively  unimportant  objects.  And  where 
the  law  has  contemporaneously  been  put  into  operation,  and  in 
doing  so  a  construction  has  necessarily  been  put  upon  it,  this 
construction,  especially  if  followed  for  some  considerable 
period,  is  entitled  to  great  respect,  as  being  very  probably  a 
true  expression  of  the  legislative  purpose,  and  is  not  lightly 
to  be  overruled.^ 

1  United  States  v.  Fisher,  2  Cranch,  358,  399 ;  Stnrgis  v.  Crowninshield,  4 
Wlieat.,  123,  202;  People  v.  Purdy,  2  Hill,  31,  85;  S.  C,  4  HiU,  384;  NeweU 
V.  People,  7  N.  Y.,  9,  83;  McClusky  v.  Cromwell,  11  N.  Y.,  593;  People  v.  N. 
Y.  Central  E.  R.  Co.,  24  N.  Y.,  485,  492;  Alexander  v.  Worthington,  5  Md., 
471 ;  Cantwell  v.  Owens,  14  Md.,  215;  Case  v.  Wildridge,  4  Ind.,  51 ;  Spencer 
V.  State,  5  Ind.,  41,  49;  Ludlow's  Heirs  ■;;.  Johnson,  3  Ohio,  553;  Ezekiel  v. 
Dixon,  Kelly,  146;  In  re  Murphy,  23  N.  J.,  180;  State  v.  Blasdel,  4  Nev., 
241 ;  Patterson  v.  Yuba,  13  Cal.,  175 ;  District  Township  v.  Dubuque,  7  Iowa, 
262;  Bidwell  v.  Whittaker,  1  Mich.,  479;  Bartlett  v.  Morris,  9  Port.,  266; 
McAdoo  V.  Benbow,  63  N.  C,  461,  464;  Beardstown  v.  Vii-ginia,  76  111.,  34; 
Hawkins  v.  Carroll,  50  Miss.,  735;  Smith  v.  Thursby,  28  Md.,  244;  St.  Louis, 
etc.,  R.  R.  Co.  V.  Clark,  53  Mo.,  214;  Mundt  v.  Railroad  Co.,  31  Wis.,  451; 
Slack  V.  Jacob,  8  W.  Va.,  612;  Gold  v.  Fite,'2  Bax.,  237;  CornwaU  v.  Todd,  38 
Conn.,  443. 

Where  a  statute  providing  for  the  summary  arrest  of  a  defaulting  col- 
lector authorized  him  to  be  released  on  giving  bond  after  he  had  been  com- 
mitted to  prison  after  his  ai-rest,  it  was  held  that  a  bond  taken  without 
committtng  him  to  prison  was  unauthorized.  Daggett  v.  Everett,  19  Me., 
873. 

2Cooley,  Const.  Lim.  (5th  ed.),  p.  81.  It  is  not  conclusive.  Petition  of 
Manhattan  Sav.  Inst.,  82  N.  Y.,  142. 
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When  extraneous  facts  and  circumstances  are  thus  resorted 
to  with  the  object  of  ascertaining  the  true  legislative  meaning, 
rules  of  interpretation  are  very  properly  made  use  of,  because 
these  are  supposed  to  be  based  in  reason,  and  to  have  stood 
the  tests  of  experience.  Such  rules  are  discussed  with  more  or 
less  fullness  in  law  treatises.'  But  rules  of  interpretation  are 
not  imperative  like  the  mandatory  provisions  of  law ;  they  are 
rather  in  the  nature  of  suggestions,  leading  up  to  the  probable 
meaning  where  it  has  been  carelessly  or  inartificially  expressed ; 
and  where  the  words  are  susceptible  of  more  than  one  inter- 
pretation, they  may  possibly  guide  us  to  the  one  intended. 
"When,  however,  the  intent  is  plain  without  them,  they  are 
worse  than  useless,  because  then*  tendency  would  then  be  to 
introduce  doubts  wliere  none  should  exist.^ 

Construction  of  revenue  laws.  In  the  construction  of  the 
revenue  la^vsJ^  special  consideration  is  of  course  to  be  had  of 
the  purpose  for  which  they  are  enacted.  That  purpose  is  to 
supply  the  government  with  a  revenue.  But  in  the  proceed- 
ings to  obtain  this  it  is  also  intended  that  no  unnecessary  injury 
shall  be  inflicted  upon  the  individual  taxed.  While  this  is  sec- 
ondary to  the  main  object  — the  impelling  occasion  of  the 
law  —  it  is  none  the  less  a  sacred  duty.  Care  is  taken  in  con- 
stitutions to  insert  provisions  to  secure  the  citizen  against 
injustice  in  taxation,  and  all  legislative  action  is  entitled  to  the 
presumption  that  this  has  been  intended.  We  ai-e  therefore  at 
liberty  to  suppose  that  the  two  main  objects  had  in  view  in 
framing  the  provisions  of  any  tax  law  were,  first,  the  providing 
a  public  revenue,  and  second,  the  securing  of  individuals  against 
extortion  and  plunder  under  cover  of  the  proceedings  to  col- 
lect the  revenue.     The  provisions  for  these  purposes  are  the 

1  See  espscially  Blackstone's  Comraentaries ;  the  Ti'eatises  of  Sedgwick  and 
Smith ;  Dwarris  on  Statutes,  -with  Potter's  additions ;  Bishop  on  Statutory 
Crimes;  Story  on  the  Constitution;  Cooley,  Const.  Lim.,  chapter  IV. 

2 See  Hsnshaw  v.  Foster,  9  Pick.,  312,  316;  Woodson  v.  Mui-dock,  22  Wall., 
351,  381. 

3  As  to  wiiat  are  revenue  lan^s,  see  Peyton  v.  Bliss,  1  Woolw.,  170;  Perry 
Co.  V.  Selma,  etc.,  E.  Co.,  58  Ala.,  546;  Opinions  of  Justices,  136  Mass.,  547; 
Curryer  v.  Merrill,  35  Minn.,  1 ;  The  Nashville,  4  Biss.,  183.  No  law  is  to  be 
considered  a  revenue  law  wliicli  undertakes  to  impose  a  burden  not  war- 
ranted by  the  general  rules  which  underlie  taxation.  Phila.  Association  v. 
Wood,  39  Pa.  St.,  73. 
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important  provisions  of  the  law.  Other  provisions  may  be 
made  for  subordinate  purposes ;  to  encourage  order,  regularity 
and  promptitude  in  the  proceedings,  and  to  give  to  the  govern- 
ment a  security  against  losses  and  frauds  beyond  what  might 
be  had  in  the  integrity  of  officers. 

The  question  regarding  the  revenue  laws  has  generally  been 
whether  or  not  they  should  be  construed  strictly.  To  express 
it  in  somewhat  different  language,  the  question  is  whether, 
"\vhen  a  question  of  doubt  arises  in  the  application  of  a  statute 
to  its  subject-matter  or  supposed  subject-matter,  the  doubt  is 
not  to  be  solved  in  favor  of  the  citizen,  rather  than  in  favor  of 
the  state  upon  whose  legislation  the  doubt  arises,  and  whether 
such  solution  is  not  most  in  accord  with  the  general  principles 
applied  in  other  cases.  Strict  construction  is  the  general  rule 
in  the  case  of  statutes  which  may  divest  one  of  his  freehold  by 
proceedings  not  in  the  ordinary  sense  judicial,  and  to  which  he 
is  only  an  enforced  party.  It  is  thought  to  be  only  reasonable 
to  intend  that  the  legislature,  in  making  provision  for  such 
proceedings,  would  take  unusual  care  to  make  use  of  terms 
wliich  would  plainly  express  its  meaning,  in  order  that  minis- 
terial officers  might  not  be  left  in  doubt  in  the  exercise  of  un- 
usual powers,  and  that  the  citizen, might  know  exactly  what 
Avere  his  duties  and  liabilities.  A  strict  construction  in  such 
cases  seems  reasonable,  because  presumptively  the  legislature 
has  given  in  plain  terms  all  the  power  it  has  intended  should 
be  exercised.  It  has  been  very  generally  supposed  that  the 
like  strict  construction  was  reasonable  in  the  case  of  tax  laws. 

"  Statutes,"  says  a  learned  and  able  writer,  "  made  for  the 
advancement  of  trade  and  commerce,  and  to  regulate  the  con- 
duct of  merchants,  ought  to  be  perfectly  clear  and  intelligible 
to  persons  of  their  description.  By  the  use  of  ambiguous 
clauses  in  laws  of  that  sort,  the  legislature  would  be  laying  a 
snare  for  the  subject,  and  a  construction  which  conveys  such 
an  imputation  ought  never  to  be  adopted.  Judges,  therefore, 
where  clauses  are  obscure,  will  lean  against  forfeitures,  leaving 
it  to  the  legislature  to  correct  the  evil,  if  there  be  any.  With 
this  view,  the  ship  registry  acts,  so  far  as  they  apply  to  defeat 
titles  and  to  create  forfeitures,  are  to  be  construed  strictly  as 
penal,  and  not  liberally  as  remedial  laAvs.  In  like  manner  in 
the  revenue  laws,  where  clauses  inflicting  pains  and  penalties 
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are  ambiguously  or  obscurely  worded,  the  interpretation  is  ever 
in  favor  of  the  subject;  'for  this  plain  reason,'  said  Heathy  J., 
in  Hubbard,  -y.  Johnstone,  'that  the  legislature  is  ever  at  hand 
to  explain  its  own  meaning,  and  to  express  more  clearly  what 
has  been  obscurely  expressed.'  "  The  same  author  on  another 
page  says :  "  It  is  a  weU  settled  rule  of  law  that  every  charge 
upon  the  subject  must  be  imposed  by  clear  and  unambiguous 
language.  Acts  of  parliament  which  impose  a  duty  upon  the 
public  will  be  critically  construed  with  reference  to  the  partic- 
ular language  in  which  they  are  expressed.  When  there  is  any 
ambiguity  found,  the  construction  must  be  in  favor  of  tlie  pub- 
Uc ;  because  it  is  a  general  rule  that  when  the  public  are  to  be 
charged  with  a  burden,  the  intention  of  the  legislature  to  im- 
pose that  burden  must  be  explicitly  and  distinctly  shown." ' 
This  statement  of  the  general  rule  expresses  tlie  view  which  it 
is  believed  has  always  prevailed  in  England.^    It  is  also  that 

iDwan-is  on  Statutes,  742,  749.    See  Gomer  v.  Chaffee,  0  Col.,  314. 

2  Quotations  from  a  few  cases  may  be  here  given.  In  Warrington  v.  Fur- 
bor,  8  East,  243,  245  (case  of  a  stamp  tax),  Lord  EUenborough,  Ch.  J.,  says' 
"  Where  the  subject  is  to  be  charged  with  a  duty,  the  cases  in  wluch  it  is  to 
attach  ought  to  be  fairly  marked  out,  and  we  should  give  a  liberal  construc- 
tion to  words  of  exception  confining  the  operation  of  the  duty."  In  WiU- 
iama  v.  Sangar,  10  East,  66,  69  (case  of  turnpike  toUs),  Lord  Ellenborough 
says:  "  In  the  construction  of  these  tax  acts  we  must  look  at  the  strict 
words,  however  we  may  sometimes  lament  the  generality  of  the  expression 
used  in  them ;  but  we  must  construe  those  words  according  to  their  plain 
meaning  with  reference  to  the  subject-matter."  In  Denn  v.  Diamond,  4  B. 
&  C,  244  (case  of  an  ad  valorem  duty  on  sales),  Bayley,  J.,  says :  "  It  is  a 
well  settled  rule  of  law  that  every  charge  upon  the  subject  must  be  imposed 
by  clear  and  unambiguous  language."  It  was  therefore  held  that  a  convey- 
ance in  consideration  of  natural  love  and  affection  was  not  taxable  as  a 
"sale."  In  Tompkins  v.  Ashby,  6  B.  &  C,  541,  543  (case  of  a  stamp  duty). 
Lord  Tenterden,  Ch.  J.,  says:  "Acts  of  parliament  imposing  duties  are  so 
to  be  construed  as  not  to  make  any  instruments  liable  to  them  unless  mani- 
festly within  the  intention  of  the  legislature."  In  Doe  v.  Snaith,  8  Bing., 
147,  152  (case  of  a  stamp  duty),  Tindal,  Ch.  J.,  says:  "As  all  stamp  acts, 
being  a  burden  on  the  subject,  must  be  clearly  expressed,  wherever  they  im- 
pose the  burden,  I  should  say  that  even  if  there  were  doubt,  we  should  take 
the  smaller  sum."  In  Wroughton  v.  Turtle,  11  Mees.  &  W.,  561,  567,  Park, 
B.,  says :  "  It  is  a  well  settled  rule  of  law  that  every  charge  on  the  subject 
must  be  imposed  by  clear  and  unambiguous  words."  In  Marquis  of  Chan- 
dos  V.  Commissioners  of  Inland  Revenue,  6  Exch.,  464,  479,  Pollock,  C.  B., 
says :  "  It  is  a  well  established  rule  in  the  construction  of  revenue  acts  that 
a  duty  cannot  be  imposed  on  the  subject  except  by  clear  words.  The  mean- 
in'^  of  the  legislature  must  be  distinctly  made  out  from  the  terms  of  the 
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which  has  been  adopted  in  the  several  states.^  Like  views 
have  been  frequently  expressed  by  the  federal  courts.  Thus, 
Mr.  Justice  Story,  in  giving  reasons  for  holding  that  the  rev- 
enue act  of  1841  did  not  intend  to  levy  a  certain  permanent 
duty  on  indigo,  says :  "  My  reasons  for  this  conclusion  are 
these:  In  the  first  place,  it  is,  as  I  conceive,  a  general  rule  in 
the  interpretation  of  all  statutes  levying  taxes  or  duties  upon 
subjects  or  citizens,  not  to  extend  their  provisions,  by  imphca- 
tion,  beyond  the  clear  import  of  the  language  used,  or  to  en- 
large their  operation  so  as  to  embrace  mattei's  not  specifically 
pointed  out,  although  standing  upon  a  close  analogy.  In 
every  case,  therefore,  of  doubt,  such  statutes  are  construed 
most  strongly  against  the  government,  and  in  favor  of  the 
subjects  or  citizens,  because  burdens  are  not  to  be  imposed,  nor 
presumed  to  be  imposed,  beyond  what  the  statutes  expressly 

statute."  In  Gurr  v.  Scudds,  11  Exch.,  190,  193,  Pollock,  C.  B.,  says:  "If 
there  is  any  doubt  as  to  the  meanmg  of  the  stamp  act,  it  ought  to  be  con- 
strued in  favor  of  the  subject,  because  a  tax  cannot  be  imposed  without 
clear  and  express  words  for  that  purpose." 

The  English  cases  are  cited,  and  their  doctrine  approved,  in  Green  v.  Hol- 
way,  101  Mass.,  343,  348. 

'  "Statutes  which  impose  resti-iotions  upon  trade  or  common  occupations, 
or  which  levy  an  excise  or  tax  upon  them,  must  be  construed  strictly."  Par- 
ker, Oh.  J.,  in  Sewell  v.  Jones,  9  Pick.,  413,  414.  "  A  statute  conferring  au- 
thority to  impose  taxes  must  be  construed  strictly."  Anderson,  Ch.  J.,  in 
Moseley  v.  Tift,  4  Fla.,  403,  403.  "A  strict  construction  of  the  [tax]  law  is 
fully  authorized  by  the  nature  and  consequences  of  the  proceeding."  Stuart, 
J.,  in  Barnes  v.  Doe,  4  Ind.,  133,  133,  quoting  Williams  v.  State,  6  Blackf., 
86.  "  It  is  a  well  settled  rule  that  every  charge  under  a  stamp  act  must  be 
imposed  by  clear  and  unatabiguous  words."  Ray,  J.,  in  Smith  v.  Waters, 
35  Ind.,  397,  399.  See  Savannah  v.  Harti-idge,  8  Ga.,  33;  Williamsburg  v. 
Lord,  51  M.9.,  599 ;  Boyd  v.  Hood,  57 Pa.  St.,  98.  The  rule  of  strict  construc- 
tion is  very  strongly  expressed  in  Gaboon  v.  Coe,  57  N.  H.,  557,  and  it  is  said 
to  be  "founded  so  firmly  upon  principles  of  equity  and  natural  justice  as 
not  to  admit  of  reasonable  doubt."  See  Alton  v.  ^tna  Ins.  Co.,  83  111.,  45, 
where  it  was  held  that  authority  to  tax  insurance  companies  to  procure  fire 
extinguishing  apparatus  and  build  reservoirs  would  not  warrant  a  tax  for 
the  support  of  the  fii'e  dejiartment.  The  rule  of  strict  construction  will  be 
applied  as  against  a  county  in  favor  of  the  state  if  the  effect  of  a  different 
construction  would  unjustly  burden  the  state  to  the  relief  of  the  county. 
State  V.  Brewer,  64  Ala.  ,387.  See,  further.  Bowling  Green,  etc. ,  v.  Warren 
Co.,  10  Bush,  711;  Mankato  v.  Fowler,  33  Minn.,  364.  Where  a  telephone 
company  is  required  to  pay  a  certain  specific  state  tax  in  lieu  of  all  taxes 
for  any  purposes  authorized  by  the  laws  of  the  state,  a  city  cannot  impose  a 
Ucense  tax  for  revenue.     Wis.  Tel.  Co.  v.  Oshkosh,  63  Wis.,  33. 
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and  clearly  import.  Eevenue  statutes  are  in  no  just  sense 
remedial  laws,  or  laws  founded  upon  any  permanent  public 
policy,  and  therefore  are  not  to  be  liberally  construed.  Hence, 
in  the  present  case,  if  it  be  a  matter  of  real  doubt  whether  the 
intention  of  the  act  of  1841  was  to  levy  a  permanent  duty  on 
indigo,  that  doubt  will  absolve  the  importer  from  paying  the 
duty  beyond  the  period  when  it  would  otherwise  be  free." ' 
Duties,  it  is  said  by  Mr.  Justice  Nelson,  "  are  never  imposed 
upon  the  citizen  upon  vague  or  doubtful  interpretations."^ 
"The  revenue  laws,"  it  is  said  in  another  case,  "are  not  to  be  so 
construed  as  to  extend  their  meaning  beyond  the  clear  import 
of  the  words  used." '  In  another  case  remarks  are  made  by 
an  able  circuit  judge,  which  apply  with  great  force  to  nearly 
all  the  federal  revenue  laws.  "  In  construing  a  severe  statute, 
declaring  a  heavy  forfeiture  (and  according  to  one  construc- 
tion claimed,  for  small  offenses),  it  is  just  to  say  that  those 
who  are  called  upon  to  conduct  their  business  affairs  in  view 
of  aU  its  provisions  ought  to  be  fairly  apprised  of  its  require- 
ments and  its  penalties,  of  whatever  kind.  They  are  bound  to 
know  the  law,  but  law  makers  owe  to  them  the  duty  to  make 
the  law  intelligible;  and  those  whose  business  it  is  to  construe 
or  expound  a  law  which  is  of  doubtful  or  double  meaning 
should  not  incline  to  the  harshest  possible  meaning  when  it  is 
obvious  that  those  to  whom  it  is  to  be  applied  may  well  have 
been  led  to  trust  in  another,  which  is  less  severe,  but  equally 
satisfying  its  terms.  This  is  not  saying  that  laws  of  the  kind 
in  question  are  to  be  strictly  construed  in  favor  of  the  subject 
and  against  the  state,  but  only  that  they  should  be  construed 
with  reasonable  fairness  to  the  citizen."  *  There  are  some  cases, 
however,  from  which,  if  the  expressions  made  use  of  in  the 
opinions  are  taken  literally,  a  different  rule  might  be  deduced. 
Thus  it  is  said  in  one  case :  "  A  revenue  law  is  not  to  be 
strictly  construed,  but  rather  the  contrary,  so  as  to  attain  the 
ends  for  which  it  was  enacted."  •'    In  other  cases  it  is  said  that 

1  United  States  v.  "Wigglesworth,  3  Story,  369,  373. 

2  Powers  w.  Bai-ney,  5  Blatoh.,  203,  303. 

5  United  States  «.  Watts,  1  Bond,  580,  583,  per  Leavitt,  J. 
'*  Woodruff,  J.,  in  United  States  v.  Distilled  Spirits,  10  Blatch.,  438,  433. 

^Deadij,  J.,  in  United  States  v.  Olney,  1  Abb.,  U.  S.,  375,  383.     See 
Twenty-eight  Cases,  3  Ben.,  63. 
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"  the  penalties  annexed  to  violations  of  general  revenue  laws 
do  not  make  them  penal,  in  the  sense  wliicli  requires  them  to 
be  construed  strictly."  '  And  in  the  decision  of  a  recent  case 
in  the  United  States  Supreme  Court,  a  similar  view  seems  to  bo 
taken.  "Revenue  statutes,"  it  is  said,  "are  not  to  be  regarded 
as  penal,  and  therefore  to  be  construed  strictly.  Tlicij  arc  reme- 
dial ill  iJielr  character  and  to  be  construed  liberally,  to  carry 
out  the  purposes  of  their  enactment."  ^ 

It  seems  liiglily  probable  that  the  word  remedial  has  been 
employed  by  the  learned  judge  delivering  the  opinion  in  this 
case  in  a  sense  differing  from  that  in  wliich  it  is  commonly 
used  in  the  law.  A  remedial  hiw,  as  tlie  term  is  generally  em- 
ployed, is  something  quite  different  from  the  revenue  laws.  An 
author  of  accepted  authority  ex])resses  the  ordinary  under- 
standing when  he  defines  a  remedial  statute  to  be  "  one  which 
supplies  such  defects  and  abridges  such  superfluities  of  the  com- 
mon law  as  may  have  been  discovered;^  such  as  may  arise 
either  from  the  imperfection  of  all  human  laws,  from  change 
of  time  and  circumstances,  from  mistakes  and  unadvised  de- 
terminations of  unlearned  (or  even  learned)  judges,  or  from 
any  other  cause  whatever;  and  this  being  done  either  by  en- 
larging the  common  law  where  it  was  too  narrow  and  circum- 
scribed, or  by  restraining  it  where  it  was  too  lax  and  luxuriant, 
has  occasioned  another  subordinate  division  of  remedial  acts 
into  enlarging  and  restraining  statutes.  So  it  seems  tliat  a 
remedial  statute  may  also  have  its  application  to,  and  effect 
upon,  other  existing  statutes,  and  give  the  party  injured  a  rem- 
edy; and  for  a  more  general  definition,  'it  is  a  statute  giving 
a  party  a  mode  of  remedy  for  a  wrong  where  he  had  none  or 
a  different  one  before.' "  ^ 

'United  States  v.  BaiTela  of  Spirits,  3  Abb.,  U.  8.,  305,  814,  per  Dillon,  J. 
And  ^oe  United  States  v.  Cases  of  Cloth,  Crabbe,  ;i5(5. 

2  United  States  v.  Hodson,  10  Wall.,  395,  406,  citing  Cliquot's  Champagne, 
8  Wall.,  114,  ll;j.  In  New  Orleans  v.  Railroad  Co.,  3!)  La.  An.,  070,  a  stat- 
ute for  the  assessment  of  property  which  liad  been  omitted  from  the  rolls 
for  precedin.'^  years  was  said  to  be  a  remedial  statute,  and  not  repugnant  to 
a  constitutional  provision  against  retroactive  legislation.  The  statute  was 
certainly  in  furtherance  of  right  and  justice  as  between  the  party  taxed 
and  the  rest  of  the  community.     See  Jacksonville  v.  Basnett,  20  Fla.,  C35. 

nBl.  Com.,  86. 

4 Potter's  Dwai-ris  on  Statutes,  73,  citing  Chitty's  note  to  1  Bl.  Com.,  80. 
The  definition  in  Bouvier's  Law  Dictionary  is  the  same. 
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Mr.  Justice  Blackstone  speaks  of  statutes  against  frauds  as 
remedial,  but  the  context  shows  he  is  speaking  of  statutes  giv- 
ing parties  a  remedy  against  frauds ;  and  he  adds :  •'  when  the 
statute  acts  upon  the  offender  and  inflicts  a  penalty,  as  the 
pLory  or  a  fine,  it  is  then  to  be  taken  strictly,  bat  when  the 
statute  acts  upon  the  offense  by  setting  aside  the  franduleut 
transaction,  here  it  is  to  be  construed  liberally." '  Another 
author,  in  pointing  out  the  distinction  between  penal  and  reme- 
dial laws,  remarks  that  "  the  remedy  for  breach  of  a  remedial 
statute  is  by  an  action  for  damages,  sustained  from  such  a 
breach,  at  the  suit  of  the  party  grieved;  that  for  breach  of  a 
penal  statute,  by  an  action  of  debt  for  the  penalty ;  or,  in  more 
concise  teruis,  the  legal  distinction  between  remedial  and  penal 
statutes  is,  that  the  former  gives  rehef  to  the  party  grieved; 
the  latter  imposes  penalti^  for  offenses  committed. '  -  Th^e 
considerations  would  seem  to  justify  the  conclusion  that  the 
i^med  judge,  in  applying  the  word  remedial  to  tax  laws,  has 
used  in  it  some  political  or  special,  rathra*  than  in  the  strict 
legal,  sense,  and  that  it  was  not  the  intention  of  the  court  to 
overrule  the  opinion  of  ifr.  Justice  Story  in  Wigglesworth's 
case.* 

There  may  and  doubtle^  should  be  a  distinction  taken  in 
tiie  construction  of  those  provisions  of  revenue  laws  which 
point  out  the  subjects  to  be  taxed,  and  indicate  the  time,  cir- 
cumstances and  manner  of  asessment  and  collection,  and  those 

1 1 BL  Cam.,  88. 

21-3  Pet.  Abr.,  297,  note.  ^™i  see  Ctnmmngs  v.  Frye,  Dndley,  183 ;  Carey 
V.  Giles,  9  Ga.,  253.  Also  the  ingtanoe  of  remedial  statute  ia  Potter's 
Dwaxiis  on  Stat.,  2-51,  aio. 

^"RiB  opini  jn  in  United  States  v.  Hbdson,  10  "WalL,  39-5,  refeiB  to  Cliqaofs 
CSjampagne,  4  WalL,  114,  -wiiicli  in  torn  refers  to  Taylor  v.  United  StaXes,  3 
How.,  193.  The  opinion  in  this  last  case  yrras  given  by  Mr.  Justice  Story, 
and  the  language  made  use  of,  ■wbdch  consists  largely  in  a  quotation  from 
the  c^inion  given  in  the  lower  court,  does  not  esprera  his  own  views  so 
ctearly  as  w^as  customary  with  that  learned  judge.  "What  is  manifest  in  his 
caiman  is,  that  the  point  was  not  regarded  as  of  importance  in  that  case, 
the  meaning  of  the  statute  being  plain;  and  while  the  distinction  pointed 
<mtby  the  lower  court  between  penal  and  remedial  laws  is  approved  and 
Aown  to  be  in  accordance  with  the  aaOwtities,  it  is  not  dear  liiat  the  gea- 
eial  remarks  of  the  judge  were  intended  to  go  further.  It  woidd  have  been 
a  remarkable  drcnmstance  if  Mr.  Justice  Story  had  overruled  his  own  opin- 
ion, ddivered  so  recently  that,  at  that  time,  his  sou  (and  reporter)  had  not 
issued  the  volume  containing  it. 


272  T.AW   OF   TAXATIOIT.  [CH.  IX. 

which  impose  penalties  for  obstructions  and  evasions.  There  is 
no  reason  for  peculiar  strictness  in  construing  the  former. 
Ifeither  is  there  reason  for  liberality.  The  difference  in  some 
cases  is  exceedingly  important.  The  one  method  squeezes  every- 
thing out  of  the  statute  which  the  unyielding  words  do  not  per- 
force retain ;  the  other  reaches  out  by  intendment,  and  brings 
within  the  statute  whatever  can  fairly  be  held  embraced  in  its 
beneficent  purpose.  The  one  narrows  the  statute  as  it  is 
studied ;  the  other  expands  it.  Every  lawyer  knows  how  much 
easier  it  is  to  find  a  remedy  in  a  statute  than  an  offense. 
There  must  surely  be  a  just  and  safe  medium  between  a  view 
of  the  revenue  laws  which  treats  them  as  harsh  enactments 
to  be  circumvented  and  defeated  if  possible,  and  a  view 
under  which  they  acquire  an  expansive  quality  in  the  hands 
of  the  court,  and  may  be  made  to  reach  out  and  bring  within 
their  grasp,  and  under  the  discipline  of  their  severe  provis- 
ions, subjects  and  cases,  which  it  is  only  conjectured  may  have 
been  within  their  intent.  Revenue  laws  are  not  to  be  con- 
strued from  the  standpoint  of  the  tax  paj^er  alone,  nor  of  the 
government  alone.'  Construction  is  not  to  assume  either  that  the 
tax  payer,  who  raises  the  legal  question  of  his  liability  under 
the  laws,  is  necessarily  seeking  to  avoid  a  duty  to  the  state 
which  protects  him,  nor,  on  the  other  hand,  that  the  govern- 
ment, in  demanding  its  dues,  is  a  tyrant,  which,  while  too  power- 
ful to  be  resisted,  may  justifiably  be  obstructed  and  defeated 
by  any  subtle  device  or  ingenious  sophism  whatsoever.  There 
is  no  legal  presumption  either  that  the  citizen  will,  if  possible, 
evade  his  duties,  or,  on  the  other  hand,  that  the  government 
will  exact  unjustly  or  beyond  its  needs.  All  construction,, 
therefore,  wliich  assumes  either  the  one  or  the  other,  is  likely 
to  be  mischievous,  and  to  take  one-sided  views,  not  only  of  the 
laws,  but  of  personal  and  official  conduct.  The  government 
in  its  tax  legislation  is  not  assuming  a  hostile  position  towards 
the  citizen,  but,  as  we  have  elsewhere  said,  is  apportioning,  for 
and  as  the  agent  of  all,  a  duty  among  them ;  and  the  citizen, 
it  is  to  be  presumed,  will  perform  that  duty  when  it  is  clearly 
made  known  to  him,  and  when  the  time  of  performance  has 

'  A  construction  will  not  be  put  upon  a  tax  law  which  would  enable  a 
party  for  whom  no  purpose  of  exemption  is  expressed  to  escape  taxation 
altogether.    Philadelphia  v.  Eidge  Av.  R.  Co.,  103  Pa.  St.,  190. 
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arrived.  Unjust  exactions,  if  such  are  made,  must  be  attrib- 
uted to  human  imperfection,  not  to  intent;  and  frauds  and 
evasions  are  to  be  supposed  exceptional.'  A  recent  decision  of 
the  supreme  court  of  Connecticut  lays  down  a  rule,  Avhich,  as 
applied  to  those  provisions  of  the  revenue  laws  which  apportion 
the  taxes  and  give  ordinary  remedies  for  their  collection,  seems 
not  objectionable,  though  more  liberal  than  is  recognized  by 
the  authorities  generally.  The  case  was  a  revenue  case,  and 
the  question  was  whether  a  statute  for  imposing  a  personal  tax 
on  "  persons  who  are  residents  "  of  the  taxing  districts  could 
be  applied  to  the  personalty  belonging  to  the  estate  of  a  de- 
ceased person.  In  support  of  such  a  construction  it  is  said : 
"  The  greatest,  and  perhaps  the  only,  objection  that  can  be 
urged  against  this  rule  is,  that  we  cannot  say  in  strictness  that 
the  deceased  or  his  estate  is  a  resident  of  the  district.  This 
objection  assumes  that  the  statute  is  to  be  strictly  construed. 
But  we  do  not  think  that  the  doctrine  of  strict  construction 
should  apply  to  it.  Statutes  relating  to  taxes  are  not  penal 
statutes,  nor  are  they  in  derogation  of  natural  rights.  Although 
taxes  are  regarded  by  many  as  burdens,  and  many  look  upon 
them  even  as  money  arbitrarily  and  unjustly  extorted  from 
them  by  government,  and  hence  justify  themselves  and  quiet 
their  consciences  in  resorting  to  questionable  means  for  the 
purpose  of  avoiding  taxation,  yet,  in  point  of  fact,  no  money 
paid  returns  so  good  and  valuable  a  consideration  as  money 
paid  for  taxes  laid  for  legitimate  purposes.  They  are  just  as 
essential  and  important  as  government  itself ;  for  without  them, 
in  some  form,  government  could  not  exist.  The  small  pittance 
we  thus  pay  is  the  price  we  pay  for  the  preservation  of  all  our 
property,  and  the  protection  of  all  our  rights.  But  there  is 
not  only  a  necessity  for  taxation,  but  it  is  eminently  just  and 
equitable  that  it  should  be  as  nearly  equal  as  possible.  Hence 
it  is  the  policy  of  the  law  to  require  all  property,  except  such 
as  is  specially  exempted,  to  bear  its  proportion  of  the  public 
burdens.  Not  only  so,  but  the  law  manifestly  contemplates 
that  property  rated  in  the  list  shall  be  liable  for  all  taxes — town 

1 A  tax  law  is  not  to  be  held  void  simply  because  in  its  operation  it  is  un- 
just.   Porter  v.  Rockford,  etc.,  R.  Co.,  76  111.,  563.     See  Kirby  v.  Shaw,  19 
Pa.  St.,  258;  Commonwealth  v.   Savings  Bank,  5  Allen,  438;   People  v. 
Whyler,  41  Cal.,  351. 
18 
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and  school  district  taxes  alike.  This  is  evident  from  the  provision 
that  district  taxes  shall  be  laid  on  the  town  list,  with  special  pro- 
vision for  certain  changes  rendered  necessary  in  order  to  tax 
aU  the  real  estate  situated  within  the  district,  and  none  situ- 
ated without,  and  also  to  assess  the  tax  in  each  instance  upon 
the  right  person.  In  construing  statutes  relating  to  taxes, 
therefore,  we  ought,  Avhere  the  language  will  permit,  so  to  con- 
strue them  as  to  give  effect  to  the  obvious  intention  and  mean- 
ing of  the  legislature,  rather  than  to  defeat  that  intention  by 
a,  too  strict  adherence  to  the  letter."  ' 

If  there  should  be  any  leaning  in  such  cases  it  would  seem 
that  it  should  be  in  the  direction  of  the  presumption  that  every- 
thing is  expressed  in  the  tax  laws  Avhich  was  intended  to  be 
expressed.  The  laws  are  framed  by  the  government  for  its 
own  needs,  and  if  imperfections  are  found  to  exist,  the  legis- 
lature, in  the  language  of  Mr.  Dwarris,  "  is  at  hand  to  explain 
its  own  meaning,  and  to  express  more  clearly  what  has  been 

1  Cornwall  v.  Todd,  38  Conn.,  443,  447,  per  Carpenter,  J.  So  it  is  said  in 
Hubbard  v.  Brainard,  35  Conn.,  563,  568,  by  Butler,  J. :  "A  law  imposing  a 
tax  is  not  to  bo  construed  strictly  because  it  takes  money  or  property  in 
invitum  (although  its  provisions  are  for  that  reason  to  be  strictly  executed), 
for  it  is  taken  as  a  share  of  a  necessary  public  burden ;  nor  liberally,  like 
laws  intended  to  effect  directly  some  great  public  object,  but  fairly  for  the 
government  and  justly  for  the  citizen ;  so  as  to  can-y  out  the  intention  of 
the  legislatui-e,  gathered  from  the  language  used,  read  in  connection  with 
the  general  purpose  of  the  law,  and  the  natui-e  of  the  property  on  which  the 
tax  is  imposed,  and  the  legal  relation  of  the  tax  payer  to  it."  And  in  Eein 
V.  Lane,  Law  R.,  3  Q.  B.,  144,  150,  Blaclcbum,  J.,  says :  "  We  must  construe 
the  words  of  the  statute  imposing  the  duty  according  to  the  intention  which 
those  words  express  when  used  in  such  a  statute  for  such  a  purpose."  And  in 
Lord  Foley  v.  Commissioners  of  Revenue,  Law  R.,  3  Exch.,  363,  268,  Kel- 
ler/, G.  B.,  justly  remarks  that  "  it  is  better  for  the  subjects  and  the  state 
that  the  ordinaiy  rules  of  construction  should  be  applied."  Prof.  Parsons, 
in  his  Treatise  on  Contracts,  vol.  3,  p.  387,  states  the  proper  rule  very  clearly 
and  concisely :  "  It  is  a  well  settled  principle  that  every  chai'ge  upon  the 
subject  must  be  imposed  by  clear  and  unambiguous  words.  .  .  But  it  is 
equally  certain  that  no  interpretation  will  be  adopted  which  must  defeat 
the  purpose  of  the  law,  provided  the  language  of  the  statute  admit  fairly 
and  rationally  of  an  intei-pretation  which  sustains  that  purpose."  It  is  alto- 
gether reasonable  to  construe  revenue  laws  as  intended  to  reach  all  the  sub- 
jects of  taxation  coming  within  their  reasons.  Big  Black  Ci-eek  Imp.  Co.  v. 
Commonwealth,  94  Pa.  St.,  450 ;  Cornwall  v.  Todd,  38  Conn.,  443.  See  Hig- 
gins  V.  Rinker,  47  Tex.,  893;  Philadelphia  v.  Ridge  Av.  R.  Co.,  102  Pa.  St., 
190. 
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obscurely  expressed."  But  there  can  be  no  propriety  in  con- 
struing such  a  law  either  with  exceptional  strictness  amounting 
to  hostility,  or  with  exceptional  favor  beyond  that  accorded  to 
other  general  laws.  It  is  as  unreasonable  to  sound  a  charge 
upon  it  as  an  enemy  to  individual  and  popular  rights,  as  it  is 
to  seek  for  sophistical  reasons  for  grasping  and  holding  by  its 
authority  every  subject  of  taxation  which  the  drag-net  of  the 
official  force  has  brought  within  its  supposed  compass.  The 
construction,  without  bias  or  prejudice,  should  seek  the  real 
intent  of  the  law;  and  if  the  leaning  is  to  strictness,  it  is  only 
because  it  is  fairly  and  justly  presumable  that  the  legislature, 
which  was  unrestrained  in  its  authority  over  the  subject,  has 
So  shaped  the  law  as,  without  ambiguity  or  doubt,  to  bring 
within  it  everything  it  was  meant  should  be  embraced. 

In  the  state  revenue  laws  the  penal  provisions  are  few  and 
by  no  means  severe.  In  the  federal  revenue  laws,  some  of  them 
are  of  a  severity  very  seldom  to  be  met  with  in  penal  statutes, 
and  only  to  be  justified  by  the  supposed  impossibility  of  col- 
lecting the  revenue  without  them.  In  illustration  of  what  is 
here  said,  reference  need  only  be  made  to  the  case  of  forfeiture 
of  property  for  the  mere  indulgence  of  a  fraudulent  intent 
never  carried  into  effect ;  a  forfeiture,  too,  which  may  be  visited 
upon  a  purchaser  who  has  bought  in  good  faith,  and  without 
suspicion  of  the  intended  fraud.'  If  such  provisions  are  to  be 
construed  with  liberality,  there  is  no  reason  why  any  other 
penal  provisions  whatsoever  should  not  be. 

Local  powers  to  tax.  The  fact  that  the  state  creates  munic- 
ipal governments  does  not  by  implication  clothe  them  with  the 
power  to  levy  taxes.  That  power  must  be  conferred  in  terms, 
or  must  result  by  necessary  implication  from  the  language 
made  use  of  in  the  law.^    But  it  is  not  requisite  that  any  par- 

1  Henderson's  Distilled  Spirits,  14  WaU.,  44. 

2  See  the  following  cases  which  have  laid  down  and  wiU  serve  to  illustrate 
this  rule:  Sharp  v.  Spier,  4  Hill,  76;  Doughty  v.  Hope,  3  Denio,  574;  Tall- 
man  V.  White,  2  N.  Y.,  66 ;  Manice  v.  "White,  8  N.  Y.,  120 ;  Cruger  v.  Dough- 
erty, 43  N.  Y.,  107;  Litchfield  v.  Vernon,  41  N.  Y.,  123;  Mays  v.  Cincinnati, 
1  Ohio  St.,  268;  Cincinnati  v.  Bryson,  15  Ohio  St.,  635;  Reed  v.  Toledo,  18 
Ohio  St.,  161 ;  Jonas  v.  Cincinnati,  18  Ohio  St.,  818 ;  Savannah  v.  Hartridge, 
8  Ga.,  23;  Augiista  v.  Walton,  37  Ga.,  620;  Sanders  v.  Butler,  30  Ga.,  679; 
Vanover  v.  The  Justices,  37  Ga.,  354;  Eichmond  v.  Daniel,  14  Grat.,  385; 
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ticular  technical  or  legal  terms  shall  be  made  use  of  in  giving 
the  power ;  it  is  enough  that  the  purpose  is  apparent,  and  that 
on  a  fair  construction  of  the  language  employed  the  legislature 
must  be  deemed  to  have  intended  that  the  power  should  exist.^ 

Construction  of  local  power.  "When  the  power  is  found  to 
hare  been  conferred,  if  any  question  arises  upon  its  extent  or 
application,  the  rule  is  that  the  power  must  be  strictly  con- 
strued. It  is  a  reasonable  presumption  that  the  state,  which  is 
the  depositary  and  source  of  all  authority  on  the  subject,  has 
granted  in  unmistakable  terms  all  it  has  intended  to  grant  at 
all.  Municipal  authorities,  therefore,  when  they  assume  to 
tax,  must  be  able  to  show  warrant  therefor  in  the  words  of  the 

Orange  &  Alexandria  R.  E.  Co.  v.  Alexandria,  17  Grat.,  176 ;  Holland  v.  Bal- 
timore, 11  Md.,  186;  Bouldin  v.  Baltimore,  15  Md.,  18;  Harmony  v.  Osborne, 
9  Ind.,  458;  Kyle  v.  Malin,  8  Ind.,  34;  Indianapolis  v.  Mausur,  15  Ind.,  113; 
Carron  v.  Den,  36  N.  J.,  594 ;  Leavenworth  v.  Norton,  1  Kan.,  433 ;  Snyder  v. 
North  Lawrence,  8  Kan.,  82;  Shawnee  County  v.  Carter,  3  Kan.,  115;  Chi- 
cago V.  Chicago,  etc.,  R.  R.  Co.,  20  111.,  386;  Drake  v.  PhUlips,  40  HI.,  888; 
Douglass  V.  Placerville,  18  Cal.,  643 ;  Hewes  v.  Reis,  40  Cal.,  255 ;  Kniper  v. 
Louisville,  7  Bush,  599;  Campbell  County  Court  v.  Taylor,  8  Bush,  306; 
Broadway  Baptist  Church  v.  McAtee,  8  Bush,  508 ;  Bullock  v.  Curry,  2  Met. 
(Ky.),  171 ;  Boston  v.  Schaffer,  9  Pick.,  415 ;  Niohol  v.  Nashville,  9  Humph., 
253;  Philadelphia  ?;.  Tryon,  35  Pa.  St.,  401;  Bennett  v.  Birmingham,  31  Pa. 
St.,  15;  St.  Louis  V.  Laughlin,  49  Mo.,  559;  St.  Charles  v.  Nolle,  51  Mo.,  123; 
Lott  V.  Ross,  38  Ala.,  156;  Montgomery  v.  State,  38  Ala.,  163;  Henry  u.  Ches- 
ter, 15  Vt.,  460;  Municipality  "u.  Pance,  6  La.  An.,  515;  AshevUle  v.  Means, 
7  Ired.,  406;  Dean  v.  Charlton,  37  Wis.,  522;  Clark  v.  Davenport,  14  la.,  494; 
Fairfield  v.  Eatclifife,  20  la.,  396;  Oregon  Steam,  etc.,  Co.  v.  Portland,  3 
Or.,  81;  United  States  v.  Burlington,  2  Am.  L.  Reg.,  N.  8.,  394;  Leonard  v. 
Canton,  35  Miss.,  189;  English  v.  Ohver,  28  Ark.,  317;  Wallis  v.  Smith, 
29  Aik.,  354. 

1  See  Fisher  v.  People,  84  HI.,  491,  where,  in  creating  a  school  district  for 
the  building  and  supporting  of  a  high  school,  it  was  held  a  power  to  tax  had 
been  given  though  it  was  not  in  terms  mentioned. 

A  provision  abolishing  previous  exemptions  from  taxation  will  not  of  its 
own  force  give  municipalities  the  power  to  tax ;  they  must  show  express 
authority  to  tax,  and  not  merely  a  negation  of  the  privilege  of  exemption. 
Savannah  v.  RaOroad  Co.,  3  Woods,  432. 

Aiithority  to  lay  a  school  tax  of  a  certain  per  cent,  does  not  warrant  the 
laying  of  a  poll  tax.  Board,  etc.,  of  Indianapolis  v.  Magner,  84  Ind.,  67. 
Authority  to  lay  a  road  tax  for  future  expenses  will  not  justify  a  tax  for 
prior  indebtedness.  Commissioners  of  Highways  v.  Newell,  80  lU.,  587. 
See  for  a  like  point  Appeal  of  Conner,  103  Pa.  St.  ,356.  Power  to  raise  bridge 
money  by  tax  or  loan  does  not  warrant  a  resort  to  both  methods.  Loomis 
V.  Rogers,  53  Mich.,  135. 
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.grant,  whioli  alone  can  justify  their  action.  They  are  to  as- 
sume that  they  can  tax  only  as  the  state  in  its  wisdom  has 
thought  proper  to  permit,  and  if  the  state  has  erred  in  the 
direction  of  strictness,  the  legislature  alone  can  correct  the 
evil.^ 

OonstruGtion  as  to  Ohjeots  of  Taxation.  This  rule  of  con- 
struction hmits  municipalities,  in  the  levy  of  taxes,  strictly  to 
the  ordinary  purposes  for  which  such  municipaUties  are  accus- 
tomed to  make  levies.  The  customary  grant  does  not  go  a 
step  beyond  this,  because  it  cannot  be  supposed  that  in  giving 
the  customary  authority  the  legislature  had  any  but  the  usual 
and  ordinary  objects  of  local  taxation  in  view.  If,  therefore, 
it  becomes  important  that  a  municipality  should  raise  revenue 
by  taxation,  to  be  devoted  to  unusual  and  extraordinary  pur- 
poses, the  authority  cannot  be  found  in  the  general  grant  and 
must  be  conferred  specially.  This  is  not  only  in  accordance 
with  the  general  rule  that  construes  sovereign  grants  with 
strictness,  but  it  is  also  obviously  wise.  The  mischief  of  a 
strict  construction  is  easily  obviated  by  the  legislature ;  but  the 
mischief  of  a  liberal  construction  may  be  irremediable  before  it 
can  be  reached.^  It  is  in  accordance  with  this  rule  that  the 
authority  conferred  upon  a  county  to  levy  a  tax  "  for  county 
purposes  "  was  held,  in  Georgia,  not  to  warrant  a  tax  for  the 
construction  of  public  buildings ;  county  purposes,  as  understood 
in  that  state,  being  the  support  of  the  poor,  public  education, 

'See  Clark  v.  Davenport,  14  la.,  494;  Burlington  v.  Kellar,  18  la.,  59; 
Campbell  Co.  Court  v.  Taylor,  8  Bush,  206;  WaUis  v.  Smith,  29  Ark.,  354; 
Tallmanv.  White,  2  N.  Y.,  66;  Litchfield  v.  Vernon,  41  N.  Y.,  123;  Rich- 
mond V.  Daniel,  14  Grat.,  385;  Ham  v.  Sawyer,  38  Me.,  37;  Bouldin  v.  Bal- 
timore, 15  Md.,  18;  Wheeler  v.  Plattsmouth,  7  Neb.,  274;  Daily  v.  Swope, 
47  Miss.,  337;  Vance  v.  Little  Rook,  30  Ai-k.,  435;  State  v.  Maysville,  12  S. 
C,  76;  Webster  v.  People,  98  111.,  343;  Oregon  Steam  Nav.  Co.  v.  Portland, 
2  Or.,  81;  Loomis  v.  Rogers,  53  Mich.,  135;  Stanley  v.  Mining  Co.,  6  Col., 
415;  Appeal  of  Conners,  103  Pa.  St.,  356;  Com'rs  of  Highways  v.  Newell, 
80  lU.,  587;  Sohoolfield's  Ex.  v.  Lynchburg,  8  Am.  &  Eng.  Coi-p.  Cas.,  488. 

In  Louisiana,  under  a  constitutional  provision  that ' '  No  political  corpora- 
tion shall  impose  a  greater  license  tax  than  is  imposed  by  the  general  as- 
sembly for  state  purposes,"  the  failure  of  the  state  to  impose  any  license  tax 
on  a  particular  business  is  held  to  be  an  implied  prohibition  to  all  naunicipaJ 
corporations  levying  such  a  tax.     New  Orleans  v.  Graves,  34  La.  An.,  840. 

2  Stetson  V.  Kempton,  13  Mass.,  272;  Alley  v.  Edgecomb,  58  Me.,  446. 
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and  the  like.^  la  Maine,  it  was  held  that  a  general  power  in  a 
town  to  tax  for  corporate  purposes  would  not  include  the  right 
to  tax  in  order  to  make  a  toU  bridge  free.^  Whatever  doubt 
might  be  raised  as  to  this  last  decision,  there  can  be  none,  we 
should  suppose,  of  the  correctness  of  those  which  have  held 
that  a  power  to  tax  for  necessary  town  charges  would  not  war- 
rant a  tax  to  raise  military  forces  or  to  pay  military  bounties. 
This  is  clearly  no  part  of  the  corporate  duty  of  a  town,  and 
could  not  be  supposed  within  the  intent  of  the  legislature  in 
providing  for  necessary  town  charges.'    The  same  may  be  said 

iVanover  v.  The  Justices,  27  Ga.,  354.  See  Alton  v.  ^tna  Ins.  Co.,  83 
HI.,  45.  As  to  what  are  "  county  purposes  "  in  Minnesota,  see  McCormio  v. 
Fitch,  14  Minn.,  252.  In  North  Carolina  it  is  held  that  county  authorities 
who  are  authorized  without  a  popular  vote  to  lay  taxes  for  "necessary 
expenses"  of  the  county  may  tax  for  the  construction  of  a  free  bridge 
(Evans  v.  Commissioners,  89  N.  C,  154,  citing  Broadnax  v.  Groom,  64  N. 
C,  244),  and  for  a  court-house.     Holcombe  v.  Commissioners,  89  N.  C,  346. 

2  Bussy  V.  GUmore,  8  Me.,  191.  Where  a  city  has  authority  to  levy  taxes 
only  to  a  certain  percentage  on  the  assessment,  the  power  to  levy  more  is 
not  to  be  implied  from  the  fact  that,  by  the  charter,  it  is  made  the  duty  of 
the  city  to  erect  hospitals,  poor-houses,  etc.,  and  more  would  be  needed  for 
those  purposes.    Leavenworth  v.  Norton,  1  Kan.,  432. 

'  The  leading  case  on  this  point  is  Stetson  v.  Kempton,  13  Mass.,  273,  278, 
in  which  Parlcer,  Ch.  J.,  gives  his  idea  of  what  constitutes  town  charges,  as 
follows :  "  The  phrase  necessary  charges  is  indeed  general ;  but  the  very  gen- 
erality of  the  expression  shows  that  it  must  have  a  reasonable  hmitation. 
For  none  will  suppose  that,  under  this  form  of  expression,  every  tax  would 
be  legal  which  the  town  should  choose  to  sanction.  The  proper  construc- 
tion of  the  terms  must  be  that,  in  addition  to  the  money  to  be  raised  for  the 
poor,  schools,  etc.,  towns  might  raise  such  sums  as  should  be  necessary  to 
meet  the  ordinary  expenses  of  the  year ;  such  as  the  payment  of  such  mu- 
nicipal ofiQcers  as  they  should  be  obUged  to  employ,  the  support  and  defense 
of  such  actions  as  they  might  be  parties  to,  and  the  expenses  they  would 
incur  in  performing  such  duties  as  the  laws  imposed,  as  the  erection  of 
powder  houses,  providing  ammunition,  making  and  repairing  highways  and 
town  roads,  and  other  things  of  a  like  nature ;  which  are  necessary  charges, 
because  the  effect  of  a  legal  discharge  of  their  corporate  duty.  The  erec- 
tion of  pubhc  buildings  for  the  accommodation  of  the  inhabitants,  such  as 
town  houses  to  assemble  in,  and  market  houses  for  the  sale  of  pi-ovisions, 
may  also  be  a  proper  town  charge,  and  may  come  within  the  fan-  meaning 
of  the  term  necessary;  for  these  may  be  essential  to  the  comfort  and  con- 
venience of  the  citizens.  But  it  cannot  be  supposed  that  the  building  of  a 
theater,  a  circus,  or  any  other  place  of  mere  amusement,  at  the  expense  of 
the  town,  could  be  justified  under  the  term  necessary  toum  charges.  Nor 
could  the  inhabitants  be  lawfully  taxed  for  the  purpose  of  raising  a  statue 
or  monument,  these  being  matters  of  taste  and  not  of  necessity,  unless,  in 
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of  a  power  to  vote  aid  to  a  railroad  enterprise,  or  to  a  corpo- 
ration organized  to  construct  any  work  of  a  similar  nature,  not 
wholly  local  in  construction  or  in  advantages ;  the  power  to 
give  the  aid  must  be  conferred  in  terms  and  must  be  strictly 
observed  in  the  proceedings  taken  under  it.' 

Construction  as  to  TaxaUes.  A  like  rule  applies  as  regards 
the  subjects  upon  which  the  power  to  tax  may  be  employed. 
It  does  not  follow  that,  because  the  state  has  conferred  the 
authority,  it  has  intended  it  should  be  exercised  to  the  same 
unlimited  extent  that  it  might  be  by  the  state  itself ;  on  the 
contrary,  the  discretion  to  select  subjects  of  taxation  rests 
with  the  state,  and  is  supposed  to  have  been  exercised  in 
granting  municipal  powers.  On  this  ground  it  has  been  held 
that  a  power  conferred  by  a  city  charter  to  tax  "  property 
within  the  city  "  would  authorize  the  taxing  of  visible  prop- 
erty only,  and  not  credits.^  The  power  to  impose  license  or 
privilege  taxes  is  not  contained  in  a  grant  of  general  local 
legislation.'  And  it  has  been  held  that  a  power  to  tax  per- 
sonal property  would  not,  without  further  specification,  author- 
ize the  taxation  of  corporate  stocks.* 

populous  and  wealthy  towns,  they  should  be  thought  suitable  ornaments  to 
buildings  or  squares,  the  raising  and  maintenance  of  which  are  within  the 
duty  and  care  of  the  governors  or  officers  of  such  towns."  See  Alley  v. 
Edgecomb,  53  Me.,  446.  Compare  Lisbon  v.  Bath,  31  N.  H.,  319;  Bangs  v. 
Snow,  1  Mass.,  181;  Cruikshanks  v.  Charleston,  1  McCord,  360;  State  v. 
Charleston,  2  Speers,  623;  Simmons  v.  Wilson,  66  N.  C,  336. 

iSee  Cooley,  Const.  Lim.  (5th  ed.),  215,  and  cases  cited,  ante,  p.  133; 
Campbell  Co.  Court  v.  Taylor,  8  Bush,  306;  State  v.  Macon  Co.  Court,  68 
Mo.,  29;  Winston  v.  Raitoad  Co.,  1  Bax.,  61.  See  for  construction  of  a 
charter  which  was  held  to  give  power  to  construct  water-works,  Frederick 
V.  Augusta,  5  Ga.,  561. 

2  Johnson  v.  Lexington,  14  B.  Monr.,  531;  Covington  v.  Powell,  3  Met. 
(Ky.),  336 ;  Louisville  v.  Henning,  1  Bush,  381.  Compare  Augusta  v.  National 
Bank,  47  Ga.,  563,  where  a  general  power  to  tax  property  was  held  to  justify 
taxing  bank  shares. 

3 Sanders  «.  Butler,  30  Ga..  679;  Augusta  v.  Walton,  37  Ga.,  630. 

<  Richmond  v.  Daniel,  14  Grat.,  385.  Compare  Augusta  v.  National  Bank, 
47  Ga.,  563.  A  statute  authorizing  a  tax  on  dividends  over  a  certain  per 
cent,  on  capital  means  capital  actually  paid  in,  and  not  merely  authorized 
capital.  Street  Railway  Co.  v.  Philadelphia,  51  Pa.  St.,  465;  Philadelphia 
V.  Ferry  Railway  Co.,  52  Pa.  St.,  177.  See  City  Bank  v.  Bogel,  51  Tex.,  355. 
An  interpretation  of  a  statute  for  the  assessment  of  a  special  tax  which  will 
interfere  with  the  general  tax  law  is  not  to  be  adopted  unless  there  is  the 
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liability  of  power  to  abuse.  The  liability  of  the  taxing 
power  to  abuse  is  often  assigned  as  a  reason  why,  in  particular 
cases,  it  should  be  held  not  to  have  been  conferred.  But  this 
is  illogical  and  unreasonable.  "  Every  authority,  however  in- 
dispensable, may  be  abused,  and  if  it  might  not,  it  would  be 
powerless  for  good." '  The  point  is  forcibly  put  by  the  supreme 
court  of  Ohio.  "It  has  been  strongly  urged  that  this  power 
is  peculiarly  liable  to  abuse.  It  is  liable  to  be  abused ;  perhaps 
peculiarly  so.  But  so  is  all  government,  and  aU  governmental 
powers.  Yet  government  is  nevertheless  a  necessity  among 
men.  It  is  a  very  bad  government  indeed  which  is  not  better 
than  the  inevitable  anarchy  and  outrage  which  follow  the  ab- 
sence of  aU  government.  And  the  fact  that  a  power  is  liable 
to  be  abused  affords  no  conclusive  argument  against  it."  -  It 
is  only  a  reason  for  caution  in  construction,  in  order  to  be  cer- 
tain that  the  power  is  intended  to  be  given,  and  for  holding 
the  donee  of  the  power  to  a  strict  execution  of  the  authority. 

Directory  and  mandatory  provisions.  Much  use  is  made  in 
the  law  of  taxation  of  the  words  directory  and  mandatory,  as 
words  of  classification  of  the  various  provisions  of  tax  laws, 
as  regards  the  imperative  nature  of  the  obligation  they  impose 
on  the  revenue  officers  to  obey  them  strictly.  All  the  pro- 
visions of  a  statute  not  on  their  face  merely  permissory  or  dis- 
cretionary are  intended  to  be  obeyed,  or  they  would  not  be 

clearest  language  to  justify  it.  State  v.  Douglass,  33  N.  J.,  363;  Smith??. 
Ticksbui-g,  54  Miss.,  615.  In  Pearce  v.  Augusta,  37  Ga.,  597,  it  was  held 
that  a  general  power  in  a  city  to  tax  "  all  chattels,  moneys,  goods,  wares 
and  merchandise,  capital  invested  in  shipping  or  tonnage,  or  capital  other- 
wise invested,"  would  support  a  tax  on  factors,  measured  by  the  amoTint  of 
sales. 

The  constitution  exempted  from  taxation  mines,  except  the  net  proceeds. 
A  statute  i-eiterated  the  permissive  language  of  the  constitution  in  respect 
to  the  taxation  of  such  net  proceeds,  but  contained  no  mandatory  provisions 
on  the  subject.  Held  that  it  did  not  clearly  appear  that  the  legislature 
intended  the  net  proceeds  of  mines  should  be  taxed.  Stanley  v.  Mining  Co., 
6  Col.,  415. 

1  Gibson,  Ch.  J.,  in  Kirby  v.  Shaw,  19  Pa.  St.,  858,  360.  In  Vii-ginia, 
where  a  hcense  tax  was  contested  as  unjust  and  unequal,  a  similar  idea  is 
expressed.    Ould  v.  Richmond,  23  Grat.,  464. 

"iBrinkerhoof,  J.,  in  Reeves  «.  Ti-easurer  of  Wood  County,  8  Ohio  St.,  333. 
See  Breevort  v.  Detroit,  24  Mich.,  323,  325;  Bridgeport  v.  Nichols,  33  Conn., 
189,  303;  Kneedler  v.  Lane,  45  Pa.  St.,  338;  State  v.  Kinkead,  14  Nev.,  117. 
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enacted  at  all ;  and  therefore  they  come  to  the  several  officers 
who  are  to  act  under  them,  as  commands.  But  the  negligence 
of  officers,  their  mistakes  of  fact  or  of  law,  and  many  other 
causes,  will  sometimes  prevent  a  strict  obedience,  and  when  the 
provisions  which  have  been  disregarded  constitute  parts  of  an 
important  and  perhaps  complicated  system,  it  becomes  of  the 
highest  importance  to  ascertain  the  effect  the  failure  to  obey 
them  shall  have  on  the  other  proceedings  with  which  they  are 
associated  in  the  law.  The  form  the  question  most  commonly 
assumes  is  this :  Some  official  act  which  the  law  provides  for, 
and  which  constitutes  one  step  to  be  followed  by  others  in 
reaching  a  specified  result,  having  failed  to  be  taken,  does  the 
authority  to  proceed  toward  the  intended  result  terminate 
when  that  particular  step  has  been  neglected,  or  may  the  pro- 
ceeding go  on  to  n  conclusion,  treating  the  neglect  as  imma- 
terial? If  the  pi-oceeding  fails  at  that  point,  the  requirement 
of  the  official  act  which  has  been  neglected  is  said  to  be  man- 
datory, but  if  it  may  still  proceed,  the  requirement  is  directory 
only;  that  is  to  say,  the  law  directs  that  particular  act  to  be 
performed,  but  does  not  imperatively  command  it  as  a  condi- 
tion precedent  to  anything  further.* 

In  some  cases  the  question  assumes  a  different  form.  The 
municipalities,  it  has  been  seen,  levy  and  collect  taxes  not  only 
for  their  own  purposes,  but  also  under  state  apportionment  for 
the  state  at  large.  The  power  to  levy  taxes  for  local  uses  is 
usually  conferred  upon  them  in  merely  permissory  terms; 
terms  implying  a  discretion  to  levy  them  or  not  at  the 
will  of  the  local  majority  or  the  local  board.  These  terms 
inay  sometimes  be  open  to  the  question  whether  they  are  in- 
tended to  confer  a  discretionary  authority  merely,  or,  on  the 
other  hand,  whether  they  are  not  meant  to  impose  a  duty  and 
put  fllie  municipality  under  an  imperative  obhgation. 

A  solution  of  this  question  will  commonly  depend  upon  the 

'  See,  in  general,  Young  v.  Joslin,  13  R.  I. ,  675 ;  Wiley  v.  Flournoy ,  30  Ark. , 
609;  Lane  v.  James,  35  Vt.,  481;  Eubeyv.  Huntsman,  33  Mo.,  501;  Milner 
V.  aarke,  61  Ala.,  258;  State  Auditor  v.  Jackson  Co.,  65  Ala.,  143;  Silsbee 
V.  Stockle,  44  Mich.,  561;  Kelsey  v.  Abbott,  13  Cal.,  609;  HoSmanv.  Bell, 
61  Pa.  St.,  444;  State  v.  "Washoe  Co.,  14  Nev.,  140;  Life  Association  v. 
Assessors,  49  Mo.,  513;  Morrill  v.  Taylor,  6  Neb.,  236;  Adams  «.  Seymour, 
30  Conn.,  403;  Houghton  Co.  v.  Auditor-General,  41  Mich.,  28;  Davis  v. 
Farnes,  26  Tex.,  296. 
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purpose  of  the  tax  for  -n^hich  authority  is  given.  If  the  tax  is 
for  purely  local  purposes,  the  permission  to  levy  it  can  seldom 
be  regarded  as  anything  more  than  an  enabling  authority,  of 
which  advantage  may  be  taken  or  not,  at  discretion ;  but  if  it 
is  for  general  purposes,  the  law  must  be  regarded  as  imposing 
a  duty.  Thus,  in  whatever  terms  the  authority  is  conferred 
upon  a  county  to  levy  its  proportion  of  the  state  tax,  the  levy 
is  imperative ;  and  perniissory  words  in  the  statute  may  be 
construed  as  commands,  and  a  reluctant  local  authority  may 
be  coerced  into  a  performance  of  the  duty.^  The  rule  is  the 
same  where  what  is  authorized  is  for  the  purpose  of  meeting 
some  legal  obligation  of  the  municipality ;  for  the  state  has 
an  interest  in  such  obligations  being  performed ;  and  "  where 
a  statute  directs  the  doing  of  a  thing  for  the  sake  of  justice 
or  the  public  good,  the  word  may  is  the*  same  as  the  word 
shall,"  and  imports  a  duty  equally  imperative.^  In  most  cases, 
however,  'the  question  whether  any  particular  provision  of  a 
tax  law  is  mandatory  or  not  will  arise  between  the  govern- 
ment and  its  oiScers,  or  some  one  claiming  under  their  proceed- 
ings, on  the  one  side,  and  the  person  taxed  on  the  other;  and 
the  form  it  Avill  take  will  be,  whether  the  person  taxed  is  en- 
titled to  defeat  the  proceeding  which  is  being  taken  adversely 
to  him,  by  reason  of  the  failure  on  the  part  of  the  officers  to 
observe  some  direction  of  the  statute  under  which  they  derive 
their  authority.  If  he  may,  it  is  because  the  direction  was 
mandatory,  and  obedience  to  it  a  condition  precedent  to  any 
further  adverse  proceedings. 

1 A  provision  of  lawiiliat  commissioners  may  levy  a  tax  for  school  pur- 
poses is  mandatory.     Jones  v.  Board  of  Public  Instruction,  17  Fla.,  411. 

2 Rex  V.  Barlow,  2  Salk.,  609.  See  Eex  v.  Inhab.  of  Derby,  Skinner,  370; 
Virginia  v.  The  Justices,  3  Virg.  Cas.,  9 ;  Justices  of  Clark  County  v.  Rail- 
road Co.,  11  B.  Monr.,  143;  Coy  i).  Lyons  City,  17  la.,  1;  State  v.  Barris, 
17  Ohio  St.,  608;  Baltimore  v.  Marriott,  9  Md.,  160,  174;  New  York  v. 
FuTz,  3  EliU,  612;  Minor  v.  Mechanics'  Bank,  1  Pet.,  46;  Mason  v.  Pearson, 
9  How.,  248;  Supervisors  v.  United  States,  4  Wall.,  435;  Galena  v.  Amy,  5 
Wall.,  705. 

Where  a  statute  clothes  a  pubUc  body  or  officer  with  power  to  refund 
taxes  illegally  collected,  it  vtdll  be  deemed  mandatory  though  the  words 
are  only  permissive.  So  held  of  a  statute  which  authorized  supervisors  to 
refund  taxes  levied  and  collected  on  government  securities.  People  v. 
Sup'rs  of  Otsego,  51 N.  Y.,  401.  See  to  the  same  effect,  Indianapolis  «. 
McAvoy,  86  Ind.,  587;  Jones  v.  Board  of  Pubhc  Instruction,  17  Fla.,  411.  A 
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The  phraseology  of  the  statute  may  sometimes  settle  this 
question  very  conclusively.  If  by  the  use  of  negative  vrords 
it  requires  a  particular  proceeding  to  be  taken  in  a  particular 
time  or  manner,  and  makes  it  void  if  not  so  done,'  or  gives  it 
effect,  provided  it  is  so  done,^  or  declares  that,  unless  it  is  taken, 
subsequent  proceedings  shall  not  be  had,^  or  prohibits  its  being 
done  except  at  the  time  the  statute  prescribes,*  or  if  any  terms 
plainly  imperative  are  employed,  the  intent  fs  clear,  and  no  dis- 
cretion can  be  permitted  in  construction.  It  is  not  often,  how- 
ever, that  these  or  similar  words  are  met  with  in  the  statutes 
which  define  official  duties  under  the  revenue  laws,  and  the 
construction  of  particular  provisions  must  be  left  for  deter- 
mination in  such  light  as  the  obvious  purpose  they  were  in- 
tended to  accomplish  may  afPord.  And  that  purpose,  it  would 
seem,  ought  generally  to  be  conclusive.  ISTo  one  should  be  at 
liberty  to  plant  himself  upon  the  non-feasances  or  misfeasances 
of  officers,  under  the  revenue  laws,  which  in  no  way  concern 
himself,  and  make  them  the  excuse  for  a  failure  on  his  part  to 
perform  his  own  duty.'  On  the  other  hand  he  ought  always 
to  be  at  liberty  to  insist  that  directions  which  the  law  has  given 
to  its  officers  for  his  benefit  shall  be  observed.  Many  eminent 
judges  have  endeavored  to  lay  down  a  general  rule  on  this 
subject,  by  which  the  difficulties  in  tax  cases  may  in  general 
be  solved.  In  one  of  the  most  recent  cases  in  which  this  has 
been  attempted,  the  general  doctrine  is  stated  as  follows: 
"  There  are  undoubtedly  many  statutory  requisitions  intended 
for  the  guide  of  officers  in  the  conduct  of  business  devolved 
upon  them,  which  do  not  limit  their  power,  or  render  its  exer- 
cise in  disregard  of  the  requisitions  ineffectual.  Such  generally 
are  regulations  designed  to  secure  order,  system  and  dispatch 
in  proceedings,  and  by  a  disregard  of  which  the  rights  of 
parties  interested  cannot  be  injuriously  affected.  Provisions 
of  this  character  are  not  usually  regarded  as  mandatory,  un- 
less accompanied  by  negative  words,  importing  that  the  act 

statute  giving  power  to  levy  a  real  estate  tax  if  a  capitation  tax  would  prob- 
ably be  insufficient  held  mandatory.    Bate  v.  Speed,  10  Biish,  644. 

1  The  King  v.  Hepswell,  8  B.  &  C,  466. 

2 The  King  v.  Inhab.  of  St.  Gregory,  3  Ad.  &  EL,  99. 

sStayton  v.  Hulings,  7  Ind.,  144. 

<  In  re  Douglass,  46  N.  Y.,  43. 

■'  Stockle  V.  Silsbee,  41  Mich.,  015.    See  Adams  v.  Seymour,  30  Conn.,  403. 
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required  shall  not  be  done  in  any  other  manner  or  time  than 
that  designated.  But  when  the  requisitions  prescribed  are  in- 
tended for  the  protection  of  the  citizen,  and  to  prevent  a  sac- 
rifice of  his  property,  and  by  a  disregard  of  which  his  rights 
might  be  and  generally  would  be  injm-iously  affected,  they  are 
not  directory  but  mandatory.  They  must  be  followed,  or  the 
acts  done  will  be  invaUd.  The  power  of  the  officer  in  all  such 
cases  is  limited  by  the  measure  and  conditions  prescribed  for  its 
exercise."  ^ 

The  same  rule  in  nearly  the  same  terras  has  been  laid  down 
in  other  cases,^  and  it  seems  a  sound  and  just  rule,  and  may 
reasonably  be  believed  to  be  in  accord  with  the  legislative  will 
in  the  cases  to  which  it  is  apphcable.  All  legislation  must  be 
supposed  to  take  into  account  the  possible,  if  not  probable,  mis- 
takes and  irregularities  of  officers  in  executing  the  provisions 
of  the  law,  and  it  is  hardly  reasonable  to  infer  an  intent,  on 
the  part  of  a  legislative  bodj^,  that  a  failure  of  administrative 
officers  to  comply  with  any  provision  made  for  the  benefit  of 
the  state  exclusively,  or  merely  as  a  guide  in  orderly  proceed- 
ings, should  deprive  the  state  of  aU  benefit  to  be  derived  from 
a  compliance  with  other  provisions  that  embody  the  maia  pur- 

^Field,  J.,  in  French  v.  Edwards,  13  Wall.,  506,  511.  See  State  Auditor  t). 
Jackson  County,  65  Ala.,  143. 

-  See  especially,  ToiTey  v.  Milbury,  21  Pick.,  64,  per  Share,  Ch.  J.,  approved 
and  followed  in  State  v.  Jei-sey  City,  35  N.  J.,  381,  386;  Westliampton  i;. 
Searle,  127  Mass.,  503;  Clark  v.  Crane,  D  Mich.,  151,  154,  per  Manning,  J.; 
O'Neal  V.  Va.  &  Md.  Bridge  Co.,  18  Md.,  1,  per  Tuck,  J.:  McDonough  v. 
Gravier,  9  La.  An.,  546:  Spear  v.  Ditty,  8  Vt.,  419:  Shawnee  County  u.  Car- 
ter, 2  Kan.,  115;  Wheeler  v.  Chicago,  24  lU.,  105,  108;  Walker  v.  Chap- 
man, 22  Ala.,  116;  KeUy  v.  Ci-aig,  5  Ired.,  129;  Mag^e  v.  Commonwealth, 
46  Pa.  St.,  358;  Bu-d  ?;.  Perkins,  33  Mich.,  21;  Flint,  etc.,  R.  Co.  v.  Auditor- 
General,  41  Mich.,  635.  All  acts  required  by  the  statute  in  order  to  make 
the  tax  chargeable  are  conditions  precedent  and  must  be  sti-ictly  compUed 
with,  or  the  tax  cannot  be  collected.     Hewes  v.  Eeis,  40  Cal.,  255. 

See,  for  a  somewhat  peculiar  case,  Wheatly  v.  Covington,  11  Bush,  18. 
In  Iowa  it  is  said  if  thi-ough  negligence  or  mistake  a  tax  is  not  levied  at  the 
proper  time,  it  may  be  levied  at  the  time  fixed  for  the  succeeding  tax  levy. 
Peri-ia  v.  Benson,  49  la.,  325.  See  as  to  a  tax  prematurely  levied,  Easton  v. 
Savery,  44  la.,  654.  And  as  to  directory  requirements  in  general,  Kipp  %\ 
Dawson,  31  Jlinn.,  373. 

The  form  of  orders  of  commissioners  made  for  the  guidance  of  the  county 
auditor  in  entering  the  tax  levies  is  not  important  if  the  substance  is  right 
and  by  it  the  auditor  is  not  misled.    Bittinger  v.  BeU,  65  Ind.,  445. 
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pose  and  object  of  the  law.  Nor,  on  the  other  hand,  is  it  to  be 
supposed  the  legislature  uitended  its  own  securities  for  the  pro- 
tection of  individual  rights  and  property  should  be  disregarded 
with  impunity.'  ^ 

Instances  of  mandatory  provisions.  What,  then,  are  the 
provisions  of  tax  laws  which  are  made  for  the  benefit  and  pro- 
tection of  the  individual  tax  payer?  In  many  cases  this  ques- 
tion, as  applied  to  particular  provisions,  is  easly  solved;  in 
others  there  is  more  difficulty.  That  the  tax  payer  shall  be 
entitled  to  such  protection  as  the  official  responsibility  of  offi- 
cers can  give  him;  that  the  tax  shall  be  voted  by  the  compe- 
tent authority  and  under  any  conditions  which  the  law  has 
prescribed ;  that  there  shall  be  official  warrant  for  any  compul- 
sory proceedings ;  ^  all  these  are  manifestly  conditions  prece- 

iSee  Corbett  v.  Bradley,  7  Nev.,  106,  108,  -p&x Lewis,  Ch.  J.;  Briggs  v. 
Georgia,  15  Vt.,  61,  72,  per  Hiibbard,  J.;  Dryfuss  v.  Bridges,  45  Miss.,  247; 
Wiley  V.  Flom-noy,  30  Ark.,  609 ;  State  v.  Lean,  9  Wis.,  279,  292.  In  Sand- 
wich. V.  Fish,  2  Gray,  298,  301,  Shaiv,  Ch.  J.,  in  answering  an  objection  made 
on  behalf  of  a  defaulting  collector,  that  certain  provisions  regarding  the 
authority  to  collect  had  not  been  comphed  with,  says:  "  The  provisions  of 
the  statutes  as  to  the  form  of  warrants  and  tax  lists,  and  the  place  where 
the  lists  shall  be  deposited,  are  intended  for  the  benefit  of  the  tax  payers. 
As  to  all  other  persons  they  are  directory  merely,  and  not  conditions  prece- 
dent. Defects  in  the  warrant  or  tax  list  might  be  a  good  excuse  for  not 
executing  the  wai-rant.  But  to  say  that  a  collector  who  has  collected  the 
money  without  objection  by  the  tax  payers  is  not  liable  to  account  there- 
for would  be  as  contrary  to  the  rules  of  law  as  to  justice.  He  can  only 
avail  himself  of  such  defects  as  have  prevented  his  performance  of  his 
duty." 

A  provision  that  a  receiver  of  taxes  shall  attend  at  the  county  seat  until  a 
given  date  to  receive  taxes  from  persons  wishing  to  pay  is  mandatory.  Hare 
V.  Carnall,  39  Ark.,  196.  A  law  requiring  publication  of  the  estimates  of 
necessary  parish  expenditures  is  mandatory.  Wilson  v.  Anderson,  28  La. 
An.,  261.  A  provision  that  real  estate  shall  be  assessed  to  the  owner  and  ia 
separate  parcels  is  for  the  benefit  of  tax  payers  and  mandatoj-y.  Young  v. 
JosHn,  13  R.  I.,  675. 

2  Where  the  statute  provided  that  a  tax  voted  at  an  annual  town  meeting  in 
March  should  be  assessed  on  the  tax  list  of  the  May  following,  it  was  held 
mandatory,  and  the  town  incompetent  by  vote  to  authorize  the  selectmen  to 
assess  it  on  the  list  of  the  previous  year.  Alger  v.  Curry,  38  Vt. ,  383.  Where 
the  statute  requires  the  tax  list  to  be  verified  by  an  oath  "  made  and  sub- 
scribed," this  means  an  oath  duly  certified  in  writing,  and  the  absence  of  it 
is  fatal  to  the  proceedings.  "  Applying  to  the  case  the  rules  which  have 
governed  the  courts  in  passing  upon  this  class  of  titles,  the  objection  must 
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dent  to  any  lawful  demand  whatever  upon  the  citizen.  They 
are  of  the  highest  importance,  because  it  is  only  by  means  of 
the  requirement  of  official  action  in  an  orderly  manner  and  at 
periodical  times,  that  he  can  be  protected  against  arbitrary 
and  capricious  action.  Moreover,  they  go  to  make  up  the 
power  which  the  law  gives  to  its  agents  over  the  property  and 
persons  of  the  people,  and  without  the  power  to  act  all 
attempted  action  is  a  trespass  upon  individual  rights.'  There 
must  be  a  voting  of  the  tax  by  the  proper  authority ;  there 
must  be  an  assessment  and  an  apportionment.  So  far  all  is  clear.^ 

be  held  fatal.  The  assessor  acts  under  a  special  and  limited  autjiority,  con- 
ferred by  the  law  and  not  by  the  owner  of  the  estate.  He  is  the  mere  instru- 
ment to  pass  the  title.  The  proceeding  is  construed  strictly,  and  the  power 
must  be  strictly  pursued  in  every  pai-ticular.  The  law  requu-es  that  every 
prerequisite  to  the  exercise  of  the  power  to  sell  the  estate  must  precede  its 
exercise.  The  agent  must  pursue  the  power  or  his  act  will  not  be  sustained 
by  it.  These  principles  have  been  recognized  by  this  court  in  their  applica- 
tion to  tax  titles  in  repeated  decisions.  Yenda  v.  Wheeler,  9  Texas,  408 ; 
Robson  V.  Osborn,  13  Texas.,  398;  Wafford  v.  McKinna,  23  Texas,  36." 
WJieeler,  Ch.  J.,  in  Davis  v.  Fai-nes,  26  Texas,  296,  297. 

1  See  chapter  VIII.  Where  an  act  providing  for  local  improvements  re- 
quired the  certificate  of  the  commissioners  of  public  works,  as  to  the  amount 
of  expense  paid  or  actually  incurred  by  the  city,  as  the  basis  of  the  assess- 
ment, it  was  held  that  notliing  could  be  the  substitute  for  this.  The  affi- 
davit of  the  surveyor  will  not  be  received.  Petition  of  Cameron,  50  N.  Y., 
503. 

A  tax  voted  by  supervisors  at  a  time  when  no  meeting  is  authorized  for 
the  purpose  is  illegal.  Beard  v.  Supervisors,  51  Miss.,  542;  Gamble  v. 
Wittj-,  55  Miss.,  26.  A  provision  is  mandatory  by  which  the  board  of 
equalization  is  to  meet  at  a  certain  time  and  remain  in  session  six  days. 
The  board  cannot  empower  two  of  its  members  to  continue  longer  in  session, 
and  if  at  such  session  they  increase  the  valuation  of  property,  their  act  is 
void.  Wiley  v.  Flournoy,  30  Ark.,  609.  Where  in  taxing  a  railroad  the 
value  is  apportioned  among  the  counties  through  which  it  runs,  a  provision 
that  the  auditor  shall  not  thus  apportion  it  untU  the  equalization  shall  have 
been  made  is  mandatory.  State  Auditor  v.  Jackson  County,  65  Ala.,  142; 
Perry  County  u.  Railroad  Co.,  65  Ala.,  391.  So  is  one  that  the  board  of 
equalization  shall  keep  a  record  of  their  proceedings,  which  shall  be  signed 
by  the  members  present.     Ibid. 

2  "Many  of  the  provisions  of  our  statute  regulating  the  imposition  of 
taxes  must  be  considered  directory  merely.  Some  are  doubtless  conditions ; 
such  as  those  which  ai-e  intended  to  secure  an  equality  of  taxation  or  bur- 
dens among  the  citizens,  that  is,  that  the  citizen  may  know  for  what  he  is 
taxed,  know  his  valuation,  and  have  notice  of  the  time  and  place  of  appeal." 
Coulter,  J.,  in  Insurance  Co.  v.  Yard,  17  Pa.  St.,  331,  338.  In  O'Neal  v.  Va. 
&  Md.  Bridge  Co.,  18  Md.,  1,  23,  Tuck,  J.,  explains  the  distinction  between 


CH.  IX.J  THE    CONSTEtrCTION   OF   TAX   LAWS.  287 

So  all  provisions  designed  to  give  him  the  opportunity  of  a 
review  of  the  assessment,  whether  by  the  assessors  themselves 
or  on  an  appeal  from  thei*  conclusions,  are  exclusively  in  his 
interest.  Every  notice  which  the  statute  provides  for  to  that 
end,  whether  by  publication  or  otherwise,  must  be  given  with 
scrupulous  observance  of  all  its  requisites.  The  notice  cannot 
be  shortened  a  single  day  without  rendering  it  ineffectual;  the 
presumption  being  that  the  law  has  made  it  as  short  as  was 
deemed  consistent  with  due  protection.^  A  published  notice 
cannot  be  received  as  the  substitute  for  a  notice  to  be  person- 
ally delivered  to  the  party  concerned.^ 

directory  and  mandatory  provisions  in  tax  laws,  and  refers  to  Youngs  v. 
State,  7  G.  &  J.,  353,  and  other  Maryland  cases.  Where  the  statute  required 
the  county  judge,  in  case  of  default  of  a  tax  collector  to  collect  and  pay 
over,  on  his  own  knowledge  or  on  complaint  of  the  treasurer,  to  hold  a  court 
within  twenty  days  to  try  such  delinquent  collector,  this  was  held  to  be  in 
point  of  time  directory  merely,  the  time  not  being  prescribed  for  the  benefit 
of  the  collector,  "  but  rather  to  quicken  the  diligence  of  the  judge,  so  that 
justice  may  be  promptly  administered  and  the  greater  certainty  of  collec- 
tions insured."  Stickney  v.  Huggins,  10  Ala.,  106.  A  requirement  that  tax- 
ation shall  be  by  value  is  mandatory.  Life  Association  v.  Board  of  Assessors, 
49  Mo.,  512.  Where  a  lot  omitted  from  the  assessment  of  the  preceding 
year  is  to  be  placed  upon  the  roll  with  the  valuation  of  the  last  year  when 
it  was  assessed,  if  the  lot  was  never  on  the  roll,  it  cannot  be  put  on  under 
the  provision.  People  v.  Goff,  53  N.  Y.,  434.  Hall,  J.,  in  Chandler  v.  Spear, 
23  Vt.,  388,  398,  says,  "when  the  statute  under  which  the  sale  is  made 
directs  a  thing  to  be  done,  or  prescribes  the  form,  time  and  manner  of  doing 
anything,  such  thing  must  be  done,  and  in  the  form,  time  and  manner  pre- 
scribed, or  the  title  is  invalid ;  and  in  this  respect  the  statute  must  strictly, 
if  not  literally,  be  complied  with.  Spear  v.  Ditty,  9  Vt.,  383;  Bellows  ■;;. 
Elliott,  13  Vt.,  569,  574;  Sumner  v.  Sherman,  13  Vt.,  609,  613;  Carpenter  v. 
Sawyer,  17  Vt.,  133,  134.  But  in  determining  what  is  required  to  be  done, 
the  statute  must  receive  a  reasonable  construction ;  and  when  no  particular 
form  or  manner  of  doing  a  thing  is  pointed  out,  any  mode  which  effects  the 
object  with  reasonable  certainty  is  sufficient ;  and  in  judging  of  these  mat- 
ters the  court  is  to  be  governed  by  such  rational  rules  of  construction  as 
direct  them  in  other  cases.  Spear  v.  Ditty,  8  Vt.,  419,  431 ;  Bellows  v.  Elliott, 
13  Vt.,  569,  574;  Isaacs  r.  Shattuck,  13  Vt.,  668." 

An  ordinance  requiring  that  street  improvements  shall  be  ordered  by  res- 
olution is  mandatory,  for  by  such  resolution  the  city  acquires  jurisdiction  to 
act.     Starr  v.  Burlington,  45  la.,  87. 

1  See  cases  cited  in  chapter  XV. 

2Moulton  V.  Blaisdell,  34  Me.,  383;  Lovejoy  v.  Lunt,  48  Me.,  377.  And 
Bee  Eoche  v.  Dubuque,  43  la.,  350;  Lagroue  v.  Eains,  48  Mo.,  536.  Where 
the  notice  is  to  be  given  personally  and  also  by  publication,  a  failure  in  either 
is  fatal.    Appeal  of  Powers,  39  Mich.,  504. 

A  legislature  has  no  power  to  provide  that  the  omission  of  steps  which  are 
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The  same  rules  apply  to  any  notice  required  of  subsequent 
proceedings ;  if  required  to  be  given  Avithin  a  certain  time,  or 
in  any  prescribed  mode/  it  must  be  so  given.  A  statute  declar- 
ing that  all  resolutions,  etc.,  involving  an  appropriation  of 
money,  or  taxation,  shall  be  published  "  in  all  the  newspapers 
employed  by  the  corporation,"  and  not  be  passed  until  after 
notice  has  been  published  at  least  two  days,  is  plainly  intended 
to  be  imperative.^  Whatever  tends  to  make  the  right  to  re- 
deem more  valuable  to  him  must  be  observed ;  and  here  time 
may  be  of  the  very  highest  importance ;  and  at  no  stage  of  the 
proceedings  should  the  requisites  of  notice  be  more  strictly  ob^ 
served.  These  are  illustrations  of  mandatory  requirements. 
Many  others  are  noticed  in  other  chapters.' 

required  to  be  taken  by  mandatory  provisions  of  statute  shall  not  affect  the 
tax.  Tliis  is  an  invasion  of  the  judicial  province,  Plumer  v.  Supervisors, 
46  Wis.,  163. 

1  The  statute  required  the  sheriff,  at  the  next  term  of  the  county  court  pre- 
ceding a  tax  sale,  to  return  a  list  of  the  lands  on  which  taxes  were  unpaid, 
■with  the  names  of  the  owners  if  known,  and  other  particulars,  and  this  was 
to  be  read  aloud,  recorded  in  the  minutes,  and  posted  in  the  room.  Held  to 
be  mandatory.  Kelly  v.  Craig,  5  Ired.,  129.  Compare  Weir  v.  Kitchens,  52 
Miss.,  74.  In  Sprague  v.  Bailey,  19  Pick.,  436,  a  provision  that  notice  of 
abatement  to  those  who  should  pay  their  taxes  promptly  should  be  posted 
in  public  places  was  regarded  directory  merely.  The  point  was  not  reasoned. 
All  provisions  regarding  notice  of  sale  and  the  place  of  sale  are  mandatory. 
State  V.  Rollins,  29  Mo.,  267;  Eubey  ?;.  Huntsman,  33  Mo.,  501;  McNair  v. 
Jenson,  33  Mo.,  312.  A  tax  was  assessed  to  the  owner  of  the  equity  of  re- 
demption and  lands  sold  therefor.  The  statute  then  in  force  provided  that 
no  sale  of  real  estate  for  taxes  should  affect  the  rights  of  any  person  not 
taxable  therefor,  unless  a  written  demand  was  first  made  upon  said  person 
by  the  collector  for  the  payment  of  said  taxes.  No  demand  in  this  case  was 
made  upon  the  mortgagee  before  the  sale.  Held,  that  a  repeal  of  this  statute 
did  not  leave  him  liable  for  the  tax.    Tinslar  v.  Davis,  12  Allen,  79. 

2  Petition  of  Douglass,  46  N.  Y.,  42;  Petition  of  Smith,  52  N.  Y.,  536.  In 
California  it  has  been  held  that  a  statute  requiring  the  notice  inviting  pro- 
posals for  a  public  work  to  be  conspicuously  posted  for  five  days  was  not 
complied  with  unless  the  notice  was  kept  posted  for  that  time.  Himmel- 
mann  v.  Calm,  49  Cal.,  285 ;  Brooks  v.  Satterlee,  49  Cal.,  289.  Where  public 
notice  is  required  for  five  days,  Sundays  and  non-judicial  days  excepted, 
pubUcation  for  four  week  days  and  one  Sunday  is  bad.  San  liYancisco  v. 
McCain,  50  Cal.,  210;  People  v.  McCain,  51  Cal.,  860;  Alameda,  etc.,  Co.  v. 
Huff,  57  Cal.,  331. 

3  See  in  general,  in  addition  to  the  cases  already  cited  regarding  mandar 
tory  provisions,  Hoffman  v.  Bell,  61  Pa.  St.,  444;  Kniper  v.  Louisville,  7 
Bush,  599;  First  Presb.  Ch.  v.  Fort  Wayne,  36  Ind.,  338;  Sibley  v.  Smith  2 
Mich.,  486 ;  Rayner  v.  Lee,'  20  Mich.,  384 ;  People  v.  Clark,  47  Cal.,  456 ;  Rich- 
ardson v.  Heydenfeldt,  46  Cal.,  68;  Culver  v.  Hayden,  1  Vt.,  359;  Richard- 
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Instances  of  directory  provisions.  On  the  otter  hand,  the 
requirement  of  an  official  bond  or  oath  from  an  officer  is  for 
the  protection  of  the  public,  and  not  of  the  tax  payer.'  * 

So  in  general  the  fixing  of  an  exact  time  for  the  doing  of  an 
act  is  only  directory  where  it  is  not  fixed  for  the  purpose  of 
giving  the  party  a  hearing,  or  for  any  other  purpose  important 
to  him.2  So  the  requirement  of  a  warrant  to  the  town  assess- 
ors, requiring  them  to  assess  the  state  tax,  is  directory,  as  this 
becomes  of  no  moment  if  they  act  without  it.'  A  provision 
that  the  true  value  and  the  equalized  value  of  lands  shall  ap- 
pear in  distinct  columns  on  the  roll  is  directory  only,  as 
the  failure  to  obey  it  in  no  way  affects  the  person  taxed.*    So 

son  V.  Dorr,  5  Vt.,  9;  Brown  v.  Wright,  17  Vt.,  97;  Judevine  v.  Jackson,  18 
Vt.,  470;  Taylor  v.  Pi-ench,  19  Vt.,  49;  Langdon  v.  Poor,  30  Vt.,  13;  Lane  v. 
James,  35  Vt.,  481 ;  Sorchan  v.  Brooklyn,  62  N.  Y.,  339;  Silsbee  v.  Stockle, 
44  Mich.,  561 ;  Cume  v.  Van  Horn,  40  N.  J.,  143;  Painter  v.  Hall,  75  Ind., 
309.    See,  also,  post,  chapter  XV. 

iSee  Hale  v.  Gushing,  2  Greenl.,  28;  Scarborough  v.  Parker,  53  Me.,  253; 
ante,  chapter  VHI.  In  Vermont  the  decisions  are  that  if  the  collector  ap- 
pointed to  collect  any  tax  assessed  on  lands  for  roads  and  bridges  shall  fail 
to  give  the  required  bond,  any  sale  made  by  him  is  void.  See  Oatman  v. 
Barney,  46  Vt.,  594,  and  cases  cited.  This  is  hardly  in  harmony  with  the 
current  of  authority. 

A  provision  that  there  shall  be  added  to  the  next  year's  township  taxes 
the  amount  of  loss  sustained  by  the  county  through  the  town  treasurer's 
delinquency  is  so  far  directory  that  a  failure  to  act  at  once  does  not  cancel 
the  debt,  as  the  amount  may  be  raised  in  a  subsequent  year.  Oceana,  Co.  v. 
Hart,  48  Mich.,  319. 

Where  an  affidavit  to  the  delinquent  list  is  required  for  the  purposes  of 
record,  the  requirement  wiU  be  held  only  directory  if  the  record  is  made 
without  it.    Succession  of  Edwards,  33  La.  An.,  457. 

2  Hart  V.  Plum,  14  Cal.,  148.  As  where  an  assessment  was  to  be  filed 
within  twenty  days,  but  this  was  only  to  make  it  a  lien.  Magee  v.  Com- 
monwealth, 46  Pa.  St.,  358.  See  Supervisors  u.  Rees,  34  Mich.,  481.  A  pro- 
vision that  a  delinquent  list  shall  be  filed  for  judicial  proceedings  five  days 
before  the  commencement  of  the  term  of  court  is  directory.  Leindecker 
V.  People,  98  lU.,  21.  So  is  one  fixing  a  time  for  comijleting  the  assessment 
roll.  State  v.  Mining  Co.,  15  Nev.,  385.  See  Bradley  v.  Ward,  58  N.  Y., 
401 ;  Perry  County  v.  Railroad  Co.,  58  Ala.,  456. 

'Alvord  V.  Collin,  20  Pick.,  418.  In  this  case  it  was  decided  that  a  levy 
which  was  excessive  as  to  the  school  tax,  but  not  excessive  in  the  aggre- 
gate, was  valid. 

<Torrey  v.  Milbury,  31  Pick.,  64.  The  failure  of  the  clerk  to  enter  the 
word  sold  in  the  book  opposite  the  description  of  the  land,  as  required  by 
the  statute,  does  not  defeat  the  sale.  Playter  r.  Cockran,  37  la.,  358.  See 
19 
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putting  a  special  tax  in  a  column  by  itself  on  the  roll  when  it 
should  b9  put  with  the  town  tax  is  equally  harmless,  and  there- 
fore cknnot  affect  the  proceedings.'  And  manifestly  the  tax 
payer  has  nothing  to  do  with  any  accounting  by  the  officer,  or 
with  any  report  or  document  to  be  made  by  him  for  the  secu- 
rity of  the  pubhc  or  for  the  information  of  superiors  only,  and 
which  is  not  to  be  warrant  for,  or  to  affect  in  any  manner,  sub- 
sequent proceedings  for  enforcing  the  tax.^  In  the  margin 
many  other  cases  are  referred  to  in  which  statutory  provisions 
have  been  decided  to  be  merely  directory.' 

for  similar  rulings,  Railroad  Co.  v.  Carroll  Co.,  41  la.,  153;  Gamble  v. 
Withy,  55  Miss.,  36.  The  neglect  of  the  county  boai-ds  of  supervisors  to  di- 
rect the  amounts  of  township  or  school  taxes,  when  nothing  is  submitted  to 
their  discretion,  cannot  deprive  the  township  authorities  of  the  right  to  levy 
such  as  have  been  duly  voted.  Eobbins  v.  Barron,  33  Mich.,  124;  Upton  v. 
Kennedy,  86  Mich.,  215;  Hunt  v.  Chapin,  42  Mich.,  24.  See  Union  Trust 
Co.  V.  Weber,  96  111.,  346. 

1  Wall  V.  Trumbull,  16  Mich.,  228.  Compare  Case  v.  Dean,  16  Mich.,  12; 
SUsbee  v.  Stockle,  44  Mich.  ,561.  A  statute  requu-ed  that  a  school  district 
tax  should  be  assessed  within  thirty  days  after  the  clerk  of  the  district 
should  certify  to  the  assessors  the  sum  to  be  raised.  This  is  only  directory. 
Pond  V.  Negus,  3  Mass. ,  230 ;  Williams  v.  School  Distxict,  21  Pick,  75 ;  sim- 
ilar ruhng  in  Gale  v.  Mead,  3Denio,  160;  Gearhart  v.  Dixon,  1  Pa.  St.,  224; 
Smith  V.  Crittenden,  16  Mich.,  152;  Harrison  Co.  Commissioners  w.  McCarty, 
27  Ind.,  475.  For  somewhat  similar  provisions  held  to  be  mandatory,  see 
Mix  V.  People,  73  111.,  241 ;  Cowgill  v.  Long,  15  lU.,  202.  Compai-e  Eames  v. 
Johnson,  4  Allen,  382. 

2 Tweeds.  Metcalf,  4  Mich.,  578.  The  clause  in  the  tax  warrant,  "and 
you  are  hereby  directed  to  settle  with  the  selectmen  by  the  20th  day  of  Sep- 
tember next,"  is  merely  directory,  and  does  not  limit  the  collector's  power 
to  that  time.  Picket  v.  Allen,  10  Conn.,  145.  The  requirement  of  the  filing 
of  a  certificate  of  approval  of  a  local  work  wOl  be  held  directory  where  it 
does  not  appear  to  be  intended  as  a  prerequisite  to  a  valid  assessment. 
Brady  v.  Bartlett,  56  Cal.,  350. 

3  Craig  V.  Bradford,  3  Wheat. ,  594 ;  U.  S.  v.  Kirkpatrick,  9  Wheat. ,  730 ;  U. 
S.  V.  Dandridge,  12  Wheat.,  64;  Hale  v.  Cushing,  2  Greenl.,  318;  Muzzy  v. 
White,  3  Greenl.,  290 ;  Scarborough  v.  Parker,  53  Me.,  253 ;  Holland  v.  Osgood, 
8  Vt.,  276,  280;  CorlJES  v.  Corliss,  8  Vt.,  373,  390;  Allen  v.  Parish.  3  Ohio, 
187 ;  Fry  v.  Booth,  19  Ohio  St.,  35 ;  Vance  v.  Schuyler,  1  Gilm.,  160 ;  Webster 
V.  French,  13  111.,  802 ;  State  v.  McGinly,  4  Ind.,  7 ;  Stayton  v.  Hulings,  7  Ind., 
144;  Nolandu.  Busby,  28  Ind.,  154;  New  Orleans  v.  St.  Eomes,  9  La.  An., 
573;  Edwards  v.  James,  18  Tex.,  52;  Lawrence  v.  Speed,  3  Bibb,  401;  Hay- 
den  V.  Dunlap,  3  Bibb,  216;  People  v.  Allen,  6  Wend.,  486;  Ex  parte  Heath, 
3  Hill,  43 ;  Jackson  v.  Young,  5  Cow. ,  209 ;  People  v.  Holley,  1 3  Wend. ,  481 ; 
Striker  v.  KeDey,  7  Hill,  9;  Gale  v.  Mead,  2  Denio,  160;  People  v.  Peck,  11 
Wend.,  604;  Doughty  ?;.  Hope,  3  Denio,  253;  Eknendorf  v.  New  York,  20 
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Retrospectiye  taxation.  The  basis  of  an  apportionment  of 
taxes  may  as  lawfully  be  retrospective  as  the  reverse ;  that  is 
to  say,  it  may  as  well  have  regard  to  benefits  theretofore  re- 
ceived as  to  those  which  may  be  received  thereafter.^  It  has 
therefore  been  very  properly  held  that  there  is  no  constitu- 
tional or  other  legal  objection  to  the  levy  of  taxes  to  pay  for 
municipal  improvements  which  had  been  previously  made.* 
Nor  in  apportioning  the  tax  as  between  individuals  is  there 
any  valid  objection  to  making  it  on  consideration  of  a  state  of 
things  that  may  now  have  come  to  an  end ;  as  where  a  tax  is 
imposed  on  the  extent  of  one's  business  for  the  preceding 
year,  instead  of  upon  an  estimate  of  the  business  for  the  year 
to  come.'    Where  taxes  are  levied  for  a  series  of  years  upon 

Wend.,  693,  696;  People  v.  Cook,  8  N.  Y.,  67;  Pond  v.  Negus,  3  Mass.,  230; 
Lowell  V.  Hadley,  8  Met.,  180;  People  v.  Doe,  1  Mich.,  451 ;  Parks  v.  Good- 
win, 1  Doug.  (Mich.),  56;  Hickey  v.  Hinsdale,  8  Mich.,  367;  People  v.  Hart- 
well,  13  Mich.,  508;  States.  Click,  2  Ala.,  35,  26;  Savage  v.  Walsh,  26  Ala., 
620;  McKune  v.  WeUer,  11  Cal.,  49;  State  t;.  County  Commissioners,  29  Md., 
516;  Huey  u.  Van  Wie,  23  Wis.,  613;  Adams  v.  Seymom-,  30  Conn.,  402; 
Coombs «.  Steere,  8111.  App.,  147 ;  Burlington,  etc.,  E.  E.  Co.  v.  Saline  County, 
13  Neb. ,  306.  The  omission  of  the  collector  to  enter  upon  liis  warrant  the  true 
day  and  year  when  he  received  it  does  not  invalidate  his  proceedings  under 
it.  Goodwins.  Perkins,  39  Vt.,  598.  The  right  of  the  commonwealth  to 
levy  a  tax  on  the  market  valuQ  of  the  capital  stock  of  a  corporation  is  not 
defeated  by  the  neglect  of  the  city  assessors  to  make  return  of  the  corpora- 
tion to  the  treasurer  of  the  commonwealth  as  required  by  statute.  Com- 
monwealth V.  New  England  Slate  &  Tile  Co.,  13  AUen,  391.     . 

Where  the  apportionment  of  a  tax  between  city  and  county  is  a  mere 
ministerial  act,  if  the  proper  officer  fails  to  act  the  true  amounts  may  be 
ascertained  in  some  other  way.    Logan  County  v.  Lincoln,  81  111.,  156. 

iNew  Orleans  v.  Ehenish  Westphalian  Lloyds,  31  La.  An.,  781;  People  i». 
Gold  Co.,  93  N.  Y.,  383;  Locke  v.  New  Orleans,  4  Wall.,  173;  State  v. 
Graham,  8  Am.  &  Eng.  Corp.  Cas.,  500. 

SQeveland  v.  Ti-ipp,  13  E.  I.,  50. 

SDrexel  v.  Commonwealth,  46  Pa.  St.,  31;  People  v.  Gold  Co.,  93  N.  Y., 
383. 

A  provision  for  making  inquiries  in  aid  of  taxation  extend  over  the  four 
preceding  years  is  not  legally  objectionable.  Sturges  v.  Carter,  114  U.  S., 
511.  A  statute  that,  when  a  tax  sale  shall  be  set  aside  and  the  money  re- 
funded thereon  by  a  county,  the  school  district  shall  reimburse  the  county 
its  share  of  the  expense,  held  to  apply  to  a  tax  laid  before  the  enactment  of 
the  statute,  but  set  aside  afterwards.  School  District  v.  Allen  Co.,  32  Kan., 
568.  Where  a  twenty-year  exemption  expired  in  March,  and  an  assessment 
was  made  in  April  for  the  current  year,  the  party  assessed  was  held  enti- 
tled to  no  abatement  in  respect  to  the  time  that  had  already  run.    McClel- 
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the  same  valuation  of  property,  they  are  necessarily  retro- 
spective, but  not  therefore  incompetent,'  though  one  may  be 
taxed  upon  property  which  he  has  long  ceased  to  own  when 
the  tax  is  levied.  But  there  is  commonljr  a  presumption  that 
any  new  tax  law  was  not  intended  to  reach  back  and  take  for 
its  standard  of  apportionment  a  state  of  things  that  may  no 
longer  be  in  existence.  "  New  burdens,"  it  is  very  justly  said, 
"ought  always  to  be  prospective,"*  and  it  is  reasonable  to  sup- 
pose the  legislature  has  intended  that  they  should  be.  Such  a 
supposition  is  in  harmony  with  the  general  rule  of  law  Avhich 
requires  the  courts  to  "  always  construe  statutes  as  prospective 
and  not  retrospective,  unless  constrained  to  the  contrary  course 
by  the  rigor  of  the  phraseology." "    This  is  the  rule  not  only 

Ian  V.  Railroad  Co.,  11  Lea,  836.    An  act  legalizing  the  previous  levy  of  a 
tax  is  not  to  be  deemed  retrospective  legislation.    Jacksonville  v,  Basnett, 
20  Fla.,  535;  Vaughan  v.  Swayzie,  56  Miss.,  704. 
'See  Wolfe  v.  New  Orleans,  4  Wall.,  173. 

2  Commonwealth  t).  Pennsylvania  Ins.  Co.,  13  Pa,  St.,  165.  In  that  case 
it  was  decided  that  a  tax  measured  by  dividends  "from  and  after  January 
1,  1841,"  would  not  apply  to  a  dividend  declared  by  the  proper  committee 
December  30,  1840,  but  not  passed  upon  by  the  directors  until  January  4, 
1841. 

The  rule  that  statutes  are  to  be  so  construed  as  to  have  prospective  opera- 
tion only,  applies  to  constitutional  provisions.  New  Orleans  v.  Verguole,  33 
La.  An.,  85;  Same  v.  Meister,  33  La.  An.,  646;  Same  v.  Eclijase,  etc.,  Co., 
33  La.  An.,  647.  Exemptions  by  constitution  are  not  retroactive.  New 
Orleans  v.  L'Hote,  35  La.  An.,  1177. 

A  tax  imposed  on  property  i-etrospectively  for  years  when  there  was  no 
law  for  taxing  it  will  be  invalid  as  against  one  who  has  become  bona  fide 
purchaser  of  it  in  the  mean  time.  State  v.  St.  Louis,  etc.,  E.  R.  Co.,  77  Mo., 
203. 

3  Woodward,  J.,  in  Price  v.  Mott,  53  Pa.  St.,  315,  316.  And  see  Philadel- 
phia V.  Ferry  Railway  Co.,  53  Pa.  St.,  177;  Marsh  v.  Chestnut,  14  Dl.,  333; 
Thames  Manuf.  Co.  v.  Lathrop,  7  Conn.,  550;  Warren  R.  R.  Co.  v.  Belvi- 
dere,  85  N.  J.,  584;  Clark  v.  HaU,  19  Mich,,  356;  Gerry  v.  Stoneham,  1 
Allen,  319;  Caruthers  v.  McLaren,  56  Miss.,  371;  People  v.  Thatcher,  95  111., 
109;  People  v.  Peacock,  98  lU.,  173;  McPhail  v.  Burris,  43  Tex.,  143;  People 
o.  Albany  Ins.  Co.,  93  N.  Y.,  458;  State  v.  Newark,  40  N.  J.,  93;  Fuller  v. 
Grand  Rapids,  40  llich.,  395;  Peters  v.  Auditor,  33  Grat.,  368.  A  law  de- 
claring that  certain  defenses  shall  not  be  made  to  tax  deeds  until  the  re- 
demption money  is  paid  wUl  not  apply  to  prior  sales.  Conway  v.  Cable,  37 
m. ,  83.  Where  taxes  are  levied  under  a  law  which  is  repealed  by  a  subse- 
quent act,  unless  it  appears  clearly  that  the  legislature  intended  the  repeal 
to  work  retrospectively,  it  wUl  be  assumed  that  it  intended  the  taxes  to  be 
collected  acccoding  to  the  law  in  force  when  they  were  levied.     Oakland  v. 
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as  a  construction  of  the  grant  of  power,  but  also  as  to  all  the 
incidents ; '  though  a  remedial  provision  may  well  be  presumed 
to  have  been  intended  to  reach  back  for  the  purposes  of  jus- 
tice. And  in  cases  where  a  tax  is  levied  to  meet  expenses  pre- 
viously incurred,  or  to  pay  the  cost  of  something  of  which  the. 
persons  to  be  taxed  have  already  had  the  benefit,  any  presump-: 
tion  against  an  intent  to  give  the  law  retroactive  operation 
may  be  overcome  by  the  apparent  justice  of  such  a  construc- 
tion.^ 


WMpple,  44  Cal.,  303.  In  Allen  v.  Drew,  44  Vt.,  174,  an  act  was  construed 
so  as  to  govei-n  the  proceedings  by  one  subsequently  approved,  the  two  hav- 
ing been  pending  together,  and  the  one  first  approved  expressly  in  terms 
referring  to  the  other.  A  statute  making  mortgagees  personally  Uable  for 
taxes  on  the  land  after  taking  possession,  held  applicable  to  mortgages  given 
before  but  under  which  the  mortgagees  took  possession  after  the  statute  was 
passed.  Andrews  v.  Worcester,  etc.,  Ins.  Co.,  5  Allen,  65.  An  amendment 
to  a  tax  law  making  a  county  guarantor  to  the  state  of  the  validity  of  the 
tax  and  the  value  of  the  security  is  to  have  prospective  opei'ation  ooly. 
Auditor-General  v.  Sujjervisors,  36  Mich.,  70.  A  provision  in  a  statute  giv- 
ing superiority  to  tax  process  over  liens  and  mortgages  will  not  be  applied 
to  those  previously  in  existence.  Finn  v.  Haynes,  37  Mich. ,  63.  EetroactivB 
effect  win  not  be  given  to  a  statute  when  the  words  in  it  can  be  construed  as 
designed  to  make  it  prospective  only.  Citizens'  Gas  Light  Co.  v.  Alden,  44 
N.  J.,  648,  citing  WiUiamson  v.  Railroad  Co.,  39  N.  J.  Eq.,  311.  See  Selden 
V.  Coffee,  55  Miss.,  41 ;  Eichey  v.  Shute,  43  N.  J.,  414;  Vaughan  v.  Swayzie, 
56  Miss.,  704. 

1  In  Gerry  v.  Stoneham,  1  Allen,  319,  a  statute  providing  that  where  a 
party  was  assessed  more  than  his  due  and  legal  proportion,  the  tax  and  as- 
sessment should  be  void  only  for  the  excess,  and  a  recovery  by  suit  should 
be  limited  to  the  excess,  was  held  not  apijlioable  to  pending  actions.  See 
Slocum  V.  Fayette  County,  61  la.,  169,  for  a  case  in  which  a  statute  shorteit- 
ing  the  time  for  taking  appeal  from  assessments  was  held  applicable  to  those 
previously  made.  It  has  been  held  not  giving  a  retroactive  effect  to  a  law 
providing  for  judicial  proceedings  in  tax  cases,  when  it  is  applied  to  unpaid 
taxes  which  had  been  levied  before  its  passage.  Hosmer  v.  People,  98  111., 
58.  A  law  for  the  raising  of  taxes  is  not  retroactive  merely  because  of  its 
fixing  the  amount  to  be  raised  by  the  business  of  the  preceding  year. 
People  V.  Gold  Co.,  93  N.  Y.,  383. 

2  An  act  provided  for  the  reassessment  of  the  property  of  certain  compa- 
nies for  certain  years,  and  the  collection  of  taxes  thereon  which  should  have 
been  collected  for  those  years,  deducting  what  may  already  have  been  paid 
under  former  erroneous  assessments.  Held,  that  such  an  act  was  not  in- 
valid because  it  taxed  retrospectively.  It  does  not  undertake  to  impose  new 
burdens  upon  the  companies,  but  to  charge  the  taxable  property  which  haa 
escaped  its  share  of  common  burdens.  Held  further,  that  it  was  not  void 
for  lapse  of  time.    The  tax  as  a  specific  debt  does  not  become  due  until  the 
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Repeals  Iby  implication.  A  revenue  law,  like  any  other 
statute,  may  be  repealed  by  implication.  But  there  is  always 
a  presumption,  more  or  less  strong  according  to  circumstances, 
that  a  statute  is  not  intended  to  repeal  a  prior  statute  on  the 
same  subject  unless  it  does  so  in  express  terms.  "Without  a 
repealing  clause,  the  two  may  stand  and  have  effect  together, 
unless  they  are  inconsistent ;  and  in  that  case  to  the  extent  of 
the  inconsistency  the  later  will  repeal  the  earlier ;  but  even 
then  the  two  must  be  given  effect  so  far  as  practicable.'  In 
the  case  of  grants  of  power  to  tax  —  or  indeed  for  other  pur- 
poses —  to  municipal  bodies,  the  presumption  that  it  was  not 
intended  to  modify  or  repeal  these  by  subsequent  genei-al  legis- 
lation is  so  strong  as  to  be  almost  conclusive.  It  is  not  usual 
to  modify  or  take  away  special  powers  by  general  laws ;  and 
if  it  is  intended  to  do  so  in  any  particular  case,  it  is  reasonable 
to  suppose  the  legislature  would  do  so  in  unequivocal  language.^ 
When  this  is  not  done,  the  general  law  will  be  read  as  intend- 
ing to  leave  the  special  powers  in  force.^ 

taxable  property  is  listed  and  valued  and  a  definite  percentum  afiixed  to 
such  valuation.  Nor  does  the  state  forfeit  rights  by  its  officers'  inertness. 
North  Car.  R.  R.  Co.  v.  Com'rs  of  Alamance,  83  N.  C,  So9. 

'  See  cases  collected  in  Cooley,  Const.  Lim.  (5th  ed.),  183,  and  note.  Also 
United  States  v.  Taylor,  104  XJ.  S.,  316;  Pons  v.  State,  49  Miss.,  1;  Appeal 
Tax  Court  v.  Western,  etc.,  R.  Co.,  50  Md.,  374;  State  v.  Severance,  55  Mo., 
878. 

sSparland  v.  Barnes,  98  111.,  595;  Weber  v.  Traubel,  95  lU.,  437;  Binkert 
V.  Jansen,  94  111.,  283;  Oleson  v.  Railway  Co.,  36  Wis.,  383;  Fire  Depart- 
ment V.  Tuttle,  48  Wis.,  91;  Williamsport  v.  Brown,  84  Pa.  St.,  438. 

A  provision  in  a  village  charter  that  the  village  taxes  shall  be  assessed 
upon  the  freeholders  and  inhabitants  "according  to  law,"  means,  unless 
otherwise  explained,  according  to  the  general  law  of  the  state.  Ontario 
Bank  v.  Bunnell,  10  Wend.,  186,  194,  per  Nelson,  Ch.  J.  Wlienever  a  tax 
Is  authorized  by  law,  and  no  special  provision  is  made  as  to  the  source  from 
which  the  revenue  is  to  be  derived,  the  law  implies  that  the  tax  shall  be 
levied  upon  all  property  subject  to  general  taxation,  and  collected  as  other 
taxes.  Hale  v.  Kenosha,  39  Wis.,  599;  State  v.  Bremond,  38  Tex.,  116. 
As  to  the  effect  of  general  legislation  upon  special  charters,  see  House  v. 
State,  41  Miss.,  737;  S.  C,  3  Withrow's  Corp.  Cas.,  563;  Morris,  etc.,  R.  Co. 
V.  Commissioners,  37  N.  J.,  328;  Boai-d  of  Education  v.  Aberdeen,  56  Miss., 
618. 

3  Cass  V.  Billon,  3  Ohio  St.,  607;  Fosdick  v.  PeiTysburg,  14  Ohio  St.,  472; 
People  V.  Quigg,  59  N.  Y.,  83;  Oleson  v.  Green  Bay,  etc.,  R.  Co.,  36  Wis., 
383;  Covhagton  v.  East  St.  Louis,  78  111.,  548;  Chesapeake,  etc.,  Co.  v.  Hoard, 
16  W.  Va.,  370;  Clark  v.  Davenport,  14  la.,  494;  Rounds  v.  Waymart,  81 
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On  the  other  hand,  special  legislation  giving  powers  of  tax- 
ation to  a  municipality  by  name,  or  to  a  class  of  municipalities, 
wiU  control,  pro  taMo,  the  existing  general  law.^ 

General  revisions  of  tax  laws.  A  tax  law  manifestly  in- 
tended to  embrace  and  include  all  legislation  on  that  subject 
will  repeal  all  provisions  of  former  laws  not  re-enacted  and  em- 
braced in  it  without  regard  to  their  consistency  or  inconsist- 
ency.2  The  repeal,  however,  cannot  afPect  rights  which  have 
become  vested  under  the  repealed  law ; '  and  it  is  common  to  in- 
sert in  tax  revisions,  and  in  any  change  of  tax  laws,  a  provis- 

Pa.  St.,  395;  State  v.  Severance,  55  Mo.,  378;  Williamsport  v.  Brown,  84  Pa. 
St.,  438;  Sheridan  v.  Stevenson,  44  N.  J.,  371.  A  constitutional  provision 
requiring  all  taxes  to  be  levied  by  general  law  does  not  repeal  charter  pro- 
visions for  taxation.     Kansas  v.  Johnson,  78  Mo.,  661. 

But  in  Kew  Jersey  it  is  held  that  a  constitutional  provision  that  "prop- 
erty shall  be  assessed  for  taxes  under  general  laws  and  by  uniform  rules  " 
puts  an  end  propria  vigor e  to  existing  special  legislation  for  the  assessment 
of  taxes.  State  v.  Newark,  40  N.  J.,  558.  See,  also,  Cobb  v.  Ehzabeth  City, 
75  N.  C,  1.  Compare  Dodd  v.  Thomas,  3  Mo.  Ap.,  589;  Leliigh  Ii-on  Co.  v. 
Lower  Macungie,-81  Pa.  St.,  482. 

1  Potwin  V.  Johnson,  108  111. ,  70.  In  Iowa  it  was  held  that  where  a  special 
law  limits  the  power  of  a  municipal  corporation  to  levy  taxes,  a  subsequent 
general  law  will  not  give  power  beyond  the  prior  limitation.  Clarke  v. 
Davenport,  14  Iowa,  494.  Contra,  Butz  v.  Muscatine,  8  Wall.,  575.  A 
grant  of  power  to  a  municipal  corporation  to  lay  a  tax  for  a  particular  pur- 
pose is  a  repeal,  pro  ianto,  of  all  prior  statutory  restrictions  on  the  power 
of  taxation.  Commonwealth  v.  Common  Council  of  Pittsburgh,  34  Pa. 
St.,  496.  A  tax  which  can  be  referred  to  a  law  which  will  support  it  wiU 
not  be  referred  to  one  which  would  make  it  void.  Lima  v.  McBride,  34  Ohio 
St.,  388. 

A  statute  which  provides  for  the  taxation  of  railroads  as  entireties,  and 
for  distributing  the  assessment  among  the  various  counties,  repeals  previous 
laws  for  assessing  in  the  counties  locally.  Union  Pac.  E.  Co.  v.  Cheyenne, 
113  U.  S.,  016. 

-Fox  V.  Commonwealth,  16  Grat.,  1. 

3 Thompson  v.  Commonwealth,  81  Pa.  St.,  814.  The  repeal  of  a  law  under 
which  a  tax  is  levied,  after  it  is  laid,  does  not  discharge  the  hen  of  the  tax. 
Gardenhire  v.  Mitchell,  21  Kan.,  83;  State  v.  Waterville  Sav.  Bank,  68  Me., 
515.  In  Indiana  it  is  said  the  repeal  of  a  statute  under  which  taxes  are 
levied  puts  an  end  to  the  right  to  collect  them  unless  the  repealing  statute 
contains  a  provision  preserving  the  taxes  and  the  right  to  coUect  them. 
Gorley  V.  Sewall,  77 Lid.,  816,  citmg McQuilken  v.  Doe,  SBlackf.,  581 ;  Mount 
V.  State,  6  Blackf.,  25;  Blaiden  v.  Abel,  6  la.,  5;  Bryan's  Adm'r  v.  Harvey's 
Adm'r,  11  Tex.,  311. 
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ion  saving  pending  proceedings  wherever  it  is  deemed  advisable 
to  do  so.^ 

A  general  revision  of  the  laws  for  railipad  taxation,  which 
provides  a  general  scheme  for  assessing  and  taxing  the  prop- 
erty as  a  whole,  and  for  distributing  it  ratably  among  the 
counties  and  their  several  precincts  according  to  the  length 
of  line  in  each,  necessarily  repeals  as  to  such  property  the 
power  previously  existing  in  a  city  to  tax  it  on  a  different  plan.''' 

'As  to  what  is  a  "  proceeding "  within  the  meaning  of  a  saving  clause  of 
a  repealing  statute,  see  Raymond  v.  Cleveland,  43  Ohio  St.,  522.  When  a 
statute  became  operative,  the  assessment  under  a  former  law  was  com- 
pleted, but  certain  appeals  were  pending.  Held  that  the  passage  of  the 
new  law  with  no  express  retroactive  terms  did  not  destroy  or  affect  the  pro- 
ceedings ah-eady  taken.    Appeal  Tax  Court  v.  Railroad  Co.,  60  Md.,  274. 

When  the  Michigan  tax  laws  have  been  revised,  it  has  been  held  that 
stringent  provisions  therein  designed  to  favor  tax  titles  must  be  understood 
to  apply  to  cases  originating  under  the  revision.  Clark  v.  Hall,  19  Mich., 
356;  Smith  i:  Auditor-General,  20  Mich.,  398.  That  revision,  however,  con- 
tained a  section  which  required  every  person  redeeming  fi-om  the  tax  sale 
to  pay,  not  only  the  redemption  money  with  heavy  interest  to  the  purchaser, 
but  also  a  penalty  of  twenty-five  per  cent,  to  the  state.  Now  there  was  no 
more  reason  and  no  more  justice  in  the  state  exacting  a  penalty  for  the  priv- 
ilege to  one  party  to  redeem  from  the  tax  purchase  of  another,  than  there 
would  be  for  demanding  a  like  penalty  for  the  privilege  of  redeeming 
from  an  execution  sale,  or  for  voluntarily  paying  an  honest  debt ;  the  exac- 
tion, if  legal  —  which  may  well  be  questioned  —  was  unjust  and  impoUtic, 
for  it  tended  to  bring  about  the  forfeiture  of  estates,  and  every  state  is  in- 
terested that  tins  shall  not  happen  to  its  citizens.  It  was,  therefore,  held  to 
be  a  reasonable  presu.mption,  when  this  provision  was  repealed,  that  the 
state  intended  the  repeal  to  apply  to  past  as  well  as  to  future  sales.  People  v. 
County  Treasurer,  32  Mch.,  260.  Compare  Tinslar  v.  Davis,  13  Allen,  79, 
which  was  a  strong  case  for  the  application  of  the  opposite  presumption. 
The  repeal  of  a  tax  law  which  makes  deeds  on  tax  sales  prima  facie  evi- 
dence of  title,  where  it  is  done  by  a  new  tax  law  which  contains  a  similar 
provision,  will  not  prevent  deeds  given  under  the  i-epealed  law  being  prima 
facie  evidence  of  title;  the  fair  presumption  being  that  the  legislature 
intended  that  rule  to  be  continuous.  Blackwcod'y.  Van  Vieet,  30  Mich., 
118. 

2  Union  Pac.  R.  Co.  v.  Cheyenne,  113  U.  S.,  516. 
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CHAPTER  X. 

CURING  DEFECTS  IN  TAX  PROCEEDINGS. 

Intimately  connected  with  the  construction  of  tax  laws  is 
the  question  how  far  the  legislature  by  other  enactments  has 
power  to  dispense  with  strict  obedience  to  the  regulations 
prescribed  by  itself,  and  which  have  had  for  their  inanifest 
purpose  the  protection  of  the  interests  of  those  who  are  taxed. 
This  is  a  subject  presenting  many  intrinsic  difficulties,  and 
which  has  given  rise  to  much  contrariety  in  judicial  decisions. 

Curative  laws.  An  act  of  dispensation  may  assume  any 
one  of  several  forms : 

1.  It  may  assume  the  form  of  a  rule  of  conclusive  evidence 
intended  to  preclude  a  departure  from  the  law  being  proved. 

2.  It  may  take  the  form  of  a  mandate  to  officers,  command- 
ing them  to  give  effect  to  proceedings  that  have  been  taken, 
and  to  disregard  in  doing  so  any  irregularities  or  other  defects. 

3.  It  may  be  a  special  curative  statute  to  heal  defects  in 
certain  specified  proceedings  which  have  been  before  taken. 

4.  It  may  be  a  general  curative  statute  to  heal  irregularities 
or  defects  in  any  proceedings  whatsoever  previously  taken. 

5.  It  may  be  a  general  statute  for  future  cases,  Avhich,  while 
marking  out  a  course  for  the  officers  to  pursue,  shall  at  the 
same  time  declare  that  irregularities  shall  not  vitiate  any  pro- 
ceedings that  shall  be  had  under  the  statute. 

6.  Besides  these,  there  may  be  either  a  special  or  a  general 
law  for  reassessing  the  tax  when  the  proceedings  for  its  collec- 
tion have  proved  ineffectual. 

Legislation  coming  under  each  of  these  heads  is  to  ^be  met 
with  in  the  statutes  of  the  several  states,  and  some  attention 
to  each  seems  therefore  requisite. 

1.  Conclusive  Rules  of  Evidence.  It  is  within  the  province 
of  the  legislature  to  prescribe  what  rules  shall  be  observed  in 
the  production  of  evidence  in  court.  In  the  exercise  of  its 
authority  over  this  subject,  it  has  sometimes  provided  that  the 
burden  of  proof  should  be  upon  one  party  to  a  suit  rather 
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than  the  other,  and  that  a  particular  showing  by  a  party  shall 
make  out  in  his  favor  a  prima  facie  case.  This  it  has  full 
power  to  do,  and  it  may  make  the  rules  which  it  prescribes 
apply  to  controversies  previously  in  existence,  even  though 
retrospective  legislation  be  forbidden  by  the  state  constitution.^ 
Eelying  upon  this  undoubted  principle  of  constitutional  law, 
the  legislature  has  in  many  cases  adopted  enactments  that  cer- 
tain reports,  papers  or  other  documents  should  be  prima  facie 
evidenc3  of  their  own  verity,  and  perhaps  that  certain  pro- 
ceedings Avhich  should  have  been  taken  before  the  report  or 
other  document  was  made  were  taken  in  fact,  leaving  the 
partjr  who  denies  the  truth  of  Avhat  is  thus  prima  facie  evi- 
denced, to  make  out  his  case  aiBrmatively.  Of  the  power  to  do 
this  there  is  no  question  on  the  autliorities.^  But  the  legisla- 
ture cannot  pass  conclusive  rules  of  evidence ;  that  is  to  say,  it 
cannot  make  the  showing  by  one  party  to  a  controversy  conclu- 
sive of  the  truth  of  the  facts  shoAvn,  thus  in  effect  denying  to  the 
other  party  a  Iiearing.  Its  power  over  the  rules  of  evidence  is  a 
power  to  shape  and  mould,  for  the  purposes  of  justice,  the  rales 
under  which  parties  are  to  make  a  showing  of  their  rights,  and 
not  a  power  to  preclude  their  showing  them.  "  The  most 
formal  conveyance  may  be  a  fraud  or  a  forgery ;  public  officers 
may  connive  with  rogues  to  rob  the  citizen  of  his  property ; 
witnesses  may  testify  or  officers  certify  falsely,  and  records 
may  be  collusively  manufactured  for  dishonest  purposes ;  and 
that  legislation  which  would  preclude  the  fraud  or  wrong  being 
shown,  and  deprive  the  party  wronged  oi  aU  remedy,  has  no 
justification  in  the  principles  of  natural  justice  or  of  constitu- 
tional law.  A  statute,  therefore,  which  should  make  a  tax 
deed  conclusive  evidence  of  a  complete  title,  and  preclude  the 
owner  of  the  original  title  from  showing  its  invalidity,  would 
be  void,  because  not  a  law  regulating  evidence,  but  an  uncon- 

iRioh  v.  Flanders,  39  N.  H.,  304;  Southwicku.  Southwiok,  49  N.  Y.,  510; 
Gibbs  V.  Gale,  7  Md.,  70 ;  Cowen  v.  McCutcheon,  43  Miss.,  307 ;  FaJes  v.  Wads- 
worth,  23  Me.,  553. 

2  See  chapter  XV.  A  statute  making  the  collector's  certificate  prima  fade 
evidence  of  the  facts  recited  does  not  violate  the  constitutional  right  to 
jm-y  ti-ial.  State  v.  Van  Every,  75  Mo.,  530.  An  assessment,  even  though 
invalid,  may  be  made  prima  facie  evidence  of  the  amount  justly  due.  Olm- 
sted Co.  V.  Barber,  31  Minn,,  250. 
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stitutional  confiscation  of  property." '  The  case  supposed  is 
but  an  illustration  of  the  general  rule,  which  applies  as  well  to 
all  the  necessary  and  jurisdictional  steps  leading  up  to  the 
deed.-  The  law  of  the  land  requires  that  every  party  should 
have  an  opportunity  for  a  trial  of  such  rights  as  he  claims ;  and 
there  can  be  no  trial  if  only  one  party  is  suffered  to  produce 
his  proofs."  We  may  say  in  general,  therefore,  that  it  is  not 
in  the  power  of  the  legislature  to  lay  down  conclusive'^ rules  of 
evidence  by  way  of  obviating  defects  in  tax  proceedings. 

2.  Legislative  Mandates.  A  mandate  to  officers  command- 
ing them  to  give  effect  to  invalid  proceedings  would  be  in- 
effectual for  reasons  equally  conclusive.  If  such  an  act  proceeds 
without  an  inquiry  into  the  facts,  it  is  a  naked  attempt  to 
transfer  one  man's  property  to  another  by  mere  legislation, 
and  this  is  not  an  authority  which  belongs  to  any  legitimate 
government.*     If  it  assumes  to  proceed  upon  evidence,  then  it 

1  McCready  v.  Sexton,  29  la.,  3j6.  And  see  Groesbeck  v.  Seeiay,  13  Mich., 
339;  Case  v.  Dean,  16  Mich.,  12 ;  White  v.  Flynn,  33  Ind.,  46 ;  Corbin  v.  Hill, 
21  la.,  70;  Abbott  v.  Lindenbower,  43  Mo.,  163;  S.  C,  46  Mo.,  291;  Wright 
V.  Cradlebaugh,  3  Nov.,  341,  349;  Young  v.  Boardsley,  11  Paige,  93;  East 
Kingston  v.  Towle,  48  N.  H.,  57 ;  S.  C,  3  Am.  Eep.,  174;  Taylor  v.  Miles,  5 
Kan.,  498 ;  S.  C,  7  Am.  Rep.,  558 ;  Powers  v.  Fuller,  30  la.,  476 ;  Little  Rock, 
etc.,  R.  Co.  V.  Payue,  33  Ark.,  816;  8.  C,  34  Am.  Eep.,  55. 

2 The  case  of  Smith  v.  Cleveland,  17  Wis.,  556,  contains  some  very  general 
and  unqualified  language  on  this  subject.  That  a  deed  may  be  made  con- 
clusive that  the  mere  sale  v^as  according  to  law  has  been  held  in  Iowa. 
McCready  v.  Sexton,  29  la.,  856 ;  Ware  v.  Little,  33  la.,  334;  Jeffrey  v.  Bro- 
kaw,  35  la.,  505;  Sibley  v.  BuUis,  40  la.,  439.  Whether  these  decisions 
would  be  generally  followed  may  be  a  question ;  but  whore  the  sale  does 
not  conclude  the  tax  payer,  and  leaves  him  a  right  of  payment,  there  is 
room  to  urge  that  it  is  a  mere  formal  proceeding.  Under  a  provision  that, 
before  issuing  a  wan-ant  for  collection  of  a  local  assessment,  tho  assessment 
shall  be  examined  and  certified  as  correct  by  street  commissioners  and  the 
attorney  and  counselor  of  the  city,  which  certificate  shall  be  conclusive  evi- 
dence of  regularity  of  the  proceedings,  it  has  been  decided  that  the  certificate 
would  only  cover  the  formal  proceedings.  It  does  not  determine  the  fact 
that  the  assessment  is  made  against  the  proper  persons.  Newell  v.  Wheeler, 
48  N.  Y.,  486.  A  tax  deed  cannot  be  made  evidence  of  title  when  the  land 
does  not  lie  within  the  taxing  district.     Smith  v.  Sherry,  54  Wis.,  114. 

3  Cooley ,  Const.  Lim. ,  5th  ed. ,  454.  In  this  connection  it  is  hai-dly  necessary 
to  say  that  no  reference  is  had  to  oases  under  statutes  of  limitation,  nor 
to  cases  resting  on  principles  of  equitable  estoppel. 

4 Bowman  v.  Middleton,  1  Bay,  352;  Wilkinson  v.  Leland,  2  Pet.,  627,  657; 
Terrett  v.  Taylor,  9  Cranch,  48;  Ervme's  Appeal,  16  Pa.  St.,  256,  266; 
Lambertson  v.  Hogan,  3  Pa.  St.,  22,  24. 
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is  usurpation  of  judicial  authority,  and  for  that  reason  void.' 
The  legislature  must  prescribe  rules,  but  when  questions  arise 
between  parties  whether  rules  have  been  complied  with,  the 
judiciary  is  the  appointed  arbiter. 

3.  Special  Curative  Acts.  That  acts  to  cure  defects  in  tax 
proceedings  previously  had  may  be  passed  under  some  circum- 
stances, has  been  affirmed  in  a  great  number  of  cases,  some  of 
which  are  referred  to  in  the  margin.^  The  power  may,  there- 
fore, be  taken  as  satisfactorily  established,  and  the  questions 
to  be  considered  relate  to  the  limitations  upon  it.  First,  how- 
ever, may  be  mentioned  some  cautions  that  should  attend 
the  exercise  of  the  power,  but  which  rest  in  policy  only,  and 
therefore  address  themselves  to  the  legislative  judgment  and 

1  An  act  requiring  the  board  of  supervisors  of  a  county  to  proceed  to  the 
apportionment  and  assessment  of  drain  taxes,  some  portion  of  v.-hich  had 
already  been  adjudged  void,  and  tlie  others  palpably  were  so,  was  adjudged 
void  on  this  ground  in  Butler  v.  Supervisors  of  Saginaw,  26  Mich.,  23.  The 
cases  of  Lewis  v.  Webb,  3  Me.,  326;  Lane  v.  Gorman,  3  Scam,,  238,  242; 
Campbell  v.  Union  Bank,  6  How.  (Miss.),  625,  601 ;  Ervine's  Appeal,  16  Pa. 
St.,  256,  266;  Cash,  appellant,  6  Mich.,  193;  McDaniel  v.  Correll,  19  111.,  226; 
Denny  t).  Mattoon,  2  Allen,  361;  Budd  v.  State,  3  Humph.,  483;  Wally's 
Heirs  v.  Kenned j',  2  Yerg.,  554,  and  Piquet,  appellant,  5  Pick.,  64,  are  re- 
ferred to  as  Ulustrating  under  different  circumstances  the  distinction  between 
legislative  and  judicial  authority.  See,  also,  Lambertson  v.  Hogan,  2  Pa. 
St.,  22;  Greenough  v.  Greenough,  11  Pa.  St.,  489,  494;  Haley  v.  Philadelphia, 
68  Pa.  St.,  45;  S.  C,  8  Am.  Rep.,  153,  155;  Calhoun  v.  McLondon,  42  Ga., 
405;  Trustees  v.  Bailey,  10  Fia.,  238;  People  v.  Frisbie,  26  Cal.,  135;  Sydnor 
V.  Palmer,  33  Wis.,  406,  409;  Plumer  v.  Supervisors,  46  Wis.,  103;  Wall  u 
Wall,  124  Mass.,  65;  Forster  v.  Forster,  129  Mass.,  559. 

2  Kearney  v.  Taylor,  15  How.,  494 ;  Strauch  v.  Shoemaker,  1  W.  &  S.,  166, 
175;  McCoy  v.  Michew,  7  W.  &  S.,  386;  Williston  v.  Colkett,  9  Pa.  St.,  38: 
Montgomery  v.  Meredith,  17  Pa.  St.,  42;  Dunden  v.  Snodgi-ass,  18  Pa.  St., 
151;  Schenley  i).  Commonwealth,  36  Pa.  St.,  29;  State  v.  Union,  33  N.  J., 
350;  State  v.  Newark,  34  N.  J.,  236;  Walter  v.  Bacon,  8  Mass.,  468,  473; 
Patterson  v.  Philbrook,  9  Mass.,  151,  153;  Locke  v.  Dane,  9  Mass.,  860; 
Ti-ustees  v.  McCaughey,  2  Oliio  St.,  152;  Butler  v.  Toledo,  5  Ohio  St.,  225; 
CowgiU  V.  Long,  15  111.,  302;  Mitchell  v.  Deeds,  49  111.,  416;  Boai-dm'an  v. 
Beckwith,  18  la.,  292;  TUlen  v.  Ai-cher,  49  Me.,  346;  People  v.  Seymour  16 
Cal.,  332 ;  People  v.  Todd.  23  Cal.,  181 ;  Boyce  v.  Sinclair,  3  Bush,  261 ;  Davis 
V.  State  Bank,  7  Ind.,  316;  Lucas  v.  Tucker,  17  Ind.,  41;  Musselman  v. 
Logansport,  29  Ind.,  533;  Brevoort  v.  Detroit,  24  Mich.,  323;  Pillsbury  u. 
Auditor-General,  26  Mich.,  245;  Tucker  v.  Justices,  etc.,  34  Ga.,  370;  Bel- 
lows V.  Weeks,  41  Vt.,  590.  The  legislature  may  vaUdate  a  city  ordinance 
so  as  to  save  the  Ueu  of  a  tax  levied  under  it.  Schenley  v.  Commonwealth 
36  Pa.  St.,  29.  Where  local  laws  for  taxation  are  forbidden,  a  curative  law 
for  a  local  levy  is  incompetent.    Kimball  v.  Eosendale,  43  Wis.   407. 
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sense  of  right,  but  do  not  constitute  limitations  upon  legislative 
power.  One  of  these  concerns  the  retroactive  character  of 
such  legislation ;  there  being  a  special  liability  to  abuse  in  re- 
trospective legislation.  The  people  in  some  states  have  felt 
this  so  strongly,  that,  by  their  constitutions,  retrospective  laws 
have  been  expressly  forbidden  ;i  but  in  the  absence  of  any  such 
express  restriction,  there  is  nothing  in  the  fact  that  curative 
statutes  operate  retrospectively  which  can  preclude  their  pas- 
sage.2  Then  it  is  an  obvious  objection  to  such  laws  that  they 
may  be  invidious  and  inspired  by  favoritism,  since  they  select 
for  confirmation  certain  proceedings  —  those  of  a  single  dis- 
trict, for  instance  — leaving  aU  others  untouched.  But  the  de- 
fects may  be  in  a  single  district  only,  or  the  circumstances  such 
that  the  need  of  legislation  is  exclusively  confined  to  it.  More- 
over, in  different  districts  different  regulations  may  have  been 
politic  originally ;  and  if  so,  there  can  be  no  very  conclusive 
reason  why  they  may  not  in  effect  be  made  by  a  retrospective 
sanction  of  the  regulations  actually  applied.  Cities  always 
have  regulations  in  respect  to  taxation  differing  in  some  par- 
ticulars from  those  which  prevail  in  towns ;  and,  as  in  the  case 
of  police  regulations,  such  rules  must  be  allowed  to  vary,  be- 
cause in  some  cases  there  may  be  the  most  conclusive  reasons 
why  they  should.    But  we  should  think  the  very  limit  of  such 

'  Provisions  of  this  nature  wiH  be  found  in  the  constitutions  of  Louisiana, 
New  Hampshire,  Missouri,  Tennessee  and  Texas.  In  North  Carolina  retro- 
spective taxation  of  salei,  purchases  and  other  acts  done,  is  forbidden.  Leg- 
islation for  the  enforcement  of  back  taxes  is  not  precluded  by  such  a  consti- 
tutional provision,  where  no  new  obligation  is  imposed.  State  v.  Heman, 
70  Mo.,  441.     See  Wellshear  v.  Kelly,  69  Mo.,  343. 

2  State  V.  Newark,  27  N.  J. ,  185 ;  People  v.  Supervisors  of  Ingham,  20  Mich. , 
95.  A  statute  which  is  but  a  mode  of  continuing  or  reviving  a  tax  which 
might  be  supposed  to  have  expired,  and  is  in  this  sense  retrospective,  but 
which  does  not  give  a  judicial  construction  to  a  former  statute,  is  not  uncon- 
stitutional. Stockdale  v.  The  Insurance  Co.,  30  Wall.,  323;  Eailroad  Co.  v. 
Rose,  95  U.  S.,  78.  The  legislature  may  cure  irregularities  in  an  assess- 
ment, thpugh  a  certiorari  has  been  sued  out  in  respect  Of  them.  People  v. 
McDonald,  69  N.  Y.,  363.  A  right  given  by  statute  to  recover  for  taxes 
paid  may  be  taken  away,  even  though  suits  are  pending.  St.  Joseph  Co. 
Com'rs  V.  Ruckman,  57  Ind.,  96. 

In  New  Jersey  it  is  held  that  where  a  town  has  made  an  unauthorized 
levy,  the  people  have  no  power  at  a  subsequent  meeting  to  validate  the 
levy — their  powers  being  altogether  statutory.  Banta  v.  Richards,  43  N. 
J.,  497. 
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legislation  would  be  reached,  when  a  particular  assessment  and 
the  proceedings  under  it,  in  their  operation  throughout  the  dis- 
trict, were  confirmed.  To  discriminate  in  such  proceedings, 
and  say  they  shall  be  valid  as  to  a  particular  purchaser,  or 
against  a  particular  person  or  estate  taxed,  would  not  be  legis- 
lation, because  it  would  establish  no  rule.  Its  purpose  would 
be,  while  leaving  in  force  the  rule  which  defeats  the  assessment, 
to  exempt  from  its  operation  the  case  of  a  favored  party.  No 
department  of  the  government  possesses  this  authority.  And 
all  special  confirmations  of  assessments  and  other  proceedings 
are  forbidden  in  some  states,  either  by  an  express  constitutional 
provision  to  that  effect,  or  by  the  requirement  that  laws  on 
the  subject  shall  be  general.' 

One  very  precise  limit  to  the  power  to  cure  those  proceed- 
ings is  this :  They  cannot  be  cured  when  there  was  a  lack  of 
jurisdiction  to  take  them.  This  is  a  rule  applicable  to  every 
species  of  legal  proceedings.  Curative  laws  may  heal  irregu- 
larities in  action,  but  they  cannot  cure  a  want  of  authority  to 
act  at  all.2  And  in  this  regard  the  rules  which  apply  to  retro- 
spective and  to  prospective  healing  acts  are  the  same. 

"What  is  to  be  deemed  a  want  of  jurisdiction  may  in  some 
cases  be  a  question  of  no  little  nicety,  especially  in  the  case  of 
local  taxation.  Tlie  local  authorities  take  their  powers  from 
the  state,  and  their  acts  are  void  when  unauthorized  by  pre- 
vious law.  But  if  a  town  without  authority  were  to  contract 
a  debt  for  a  town  purpose,  the  debt  might  undoubtedly  be  val- 

'  The  power  of  the  legislature  to  pass  curative  acts  to  legalize  defective 
proceedings  under  previous  statutes  is  dependent  on  its  continued  or  present 
power  to  authorize  proceedings  like  those  sought  to  be  so  legalized.  A , 
special  act  to  cure  defects  in  certain  tax  proceedings  cannot  be  passed 
where  under  the  constitution  the  legislature  has  no  power  to  pass  special 
laws  for  the  assessment  and  collection  of  taxes.  Kimball  v.  Rosendale,  43 
Wis.,  407. 

2  Denny  v.  Mattoon,  3  Allen,  361;  Nelson  v.  Eountree,  23  Wis.,  367; 
Daniel  v.  McCorreU,  19  HI.,  333,  338;  Richards  v.  Rote,  68  Pa.  St.,  348;  State 
V.  Doherty,  60  Me.,  504;  Griffin's  Ex'r  v.  Cunningham,  30  Grat.,  31,  109,  per 
Joynes,  J. ;  Atchison,  etc.,  R.  R.  Co.  v.  Maquilkin,  13  Kan.,  301;  People  v. 
Goldtree,  44  Cal.,  823;  People  v.  Lynch,  51  Cal.,  15;  Brady  v.  King,  53  Cal., 
44;  Harper  v.  Eowe,  53  Cal.,  333;  People  v.  McCuue,  57  Cal.,  153;  Abbott  V. 
lindenbower,  43  Mo.,  183 ;  Taughan  v.  Swayzie,  56  Miss.,  704;  Wall  v.  Wall, 
134  Mass.,  65;  Forster  v.  Forster,  139  Mass.,  559;  Blake  v.  People,  109  Dl., 
504;  Stephan  v.  Daniels,  27  Ohio  St.,  537;  Petition  of  Hearn,  96  N.  Y.,  378. 
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idated  by  retrospective  legislation.^  But  in  such  cases  there  is 
commonly  a  general  power  to  incur  town  liabilities,  and  the 
particular  debt  is  not  void  for  want  of  power  to  act  upon  the 
subject,  but  because  the  power  conferred  is  so  restricted  as  not 
to  embrace  it.  There  is  room  for  saying,  therefore,  that  the 
case  is  rather  one  of  irregularity  than  of  want  of  jurisdiction. 
What  is  more  important  is,  that  in  such  a  case  there  is  no 
adversary  or  respondent  party ;  the  town  is  acting  for  itself 
exclusively,  and  against  no  oije.  Where,  however,  the  town 
proceeds  to  levy  a  tax  without  authority,  the  case  is  different : 
it  is  then  proceeding  in  invitum  against  individuals  who  would 
be  entitled,  if  the  proceedings  were  legal,  to  have  notice  and 
be  heard  in  various  stages.  If  the  proceedings  are  unauthor- 
ized by  law,  no  one  is  legally  or  morally  bound  to  take  notice 
of  them,  or  can  have  a  legal  hearing  in  respect  to  them,  and  a 
retrospective  affirmance  would,  in  effect,  establish  valid  claims 
without  opportunity  to  be  heard.  It  is  not  believed  this  is 
competent.^ 

If  the  local  authorities  were  to  assume  in  any  case  to  levy 
a  tax  for  a  purpose  for  which  taxation  is  not  permissible,  there 
would  be  an  evident  want  of  power  to  confirm  it,  because  the 
legislature  could  not  have  authorized  it  originally.  The  un- 
authorized acts  of  individuals  cannot  confer  upon  the  state  a 


iSee  Booth  v.  Woodbury,  32  Conn.,  118;  Crowell  v.  Hopkinson,  45  N.  H., 
9;  Lowell  v.  Oliver,  8  Allen,  347;  Comer  v.  Folsom,  13  Minn.,  819;  Board  of 
Commissioners  v.  Bearss,  35  Ihd.,  110;  Taylor  v.  Thompson,  43  111.,  9.  The 
legislature  may  sanction  an  improvement  it  might  have  authorized,  and 
may  order  an  as-sessment  for  its  cost.  Matter  of  Sackett,  Douglass  and  De- 
Graw  Streets,  74  N.  Y.,  95. 

^See  Commissioners  of  Shawnee  v.  Carter,  3  Kan.,  115;  Tunbridge  v. 
Smith,  48  Vt.,  648;  Richmond,  etc.,  R.  Co.  v.  Commissioners,  84  N.  C,  504. 
In  Grim  v.  School  District,  57  Pa.  St.,  433,  Sharswood,  J.,  speaking  of  a 
bounty  tax,  says:  "  It  has  not  been  pretended,  and  could  not  be,  that  the 
legislature  had  not  the  power  antecedent  to  authorize  it.  If  so,  they  could 
cure  any  irregularity  or  want  of  authority  in  levying  it  by  a  retroacti'^'e  law, 
even  though  thereby  a  right  of  action,  which  had  been  vested  in  an  individ- 
ual, should  be  divested.  It  is  within  the  principle  of  all  the  decisions  of 
admitted  authority."  But  the  bounty  tax  in  this  case  was  not  the  sole  tax 
levied :  it  was  additional  to  other  levies,  and  the  tax  payer  had  all  legal 
opportunities  to  be  heard.  The  same  may  be  said  of  Tucker  v.  Justices, 
34  Ga.,  370.  See  Boardman  v.  Beokwith,  18  la.,  393,  for  a  more  doubtfiil 
case. 
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power  it  did  not  before  possess.'  But  the  want  of  power  to 
confirm  is  the  same  in  all  cases  where  an  element  in  legal  tax- 
ation is  wanting ;  and  therefore  taxation  without  an  assessment 
must  be  incapable  of  confirmation,  because  apportionment  is 
indispensable.^    So  if  the  party  has  been  illegally  deprived  of 

1  National  Bank  of  Cleveland  v.  lola,  9  Kan.,  689, 696,  per  Dillon,  J. ;  Con- 
way v.  Cable,  37111.,  83;  Haxt  v.  Henderson,  17  Mich.,  218;  Dean  v.  Borch- 
senius,  30  Wis.,  235. 

2 The  Pennsylvania  statute  of  1815  declared  that  "no  inequality  in  the 
assessment,  or  in  the  process  or  otherwise,  shall  be  construed  or  taien  to 
affect  the  title  of  the  purchaser,  but  the  same  shall  be  deolaa-ed  to  be  good 
and  legal."  Also  that  only  "when  the  owner  or  owners  of  lands  sold  for 
taxes  shall  have  paid  the  taxes  due  on  them  previously  to  the  sale,  or  within 
two  years  thereafter  shall  have  tendered  the  amount  of  the  taxes  and  costs 
with  twenty -five  per  centum  additional,  and  the  tender  has  been  refused, 
shall  he  or  they  be  entitled  to  recover  the  lauds  by  due  course  of  law,  and 
that  in  no  other  case  and  on  no  other  plea  shall  an  action  be  sustained."  Not- 
withstanding this  act  it  was  decided  that  if  an  unseated  lot  was  put  on  the 
seated  list,  and  then  transferred  to  the  unseated  without  notice  to  the  owner, 
a  sale  on  this  assessment  would  be  void.  Milliken  v.  Benedict,  8  Pa.  St., 
169,  reviewing  and  approving  Larimer  v.  McCall,  4  W.  &  S,,  133;  and  Har- 
per V.  Mechanics'  Bank,  7  W.  &  S.,  304.  In  Commercial  Bank  v.  Woodside, 
14  Pa.  St.,  404,  409,  Bell,  J.,  says:  "It  is  essential  to  the  validity  of  every 
tax  sale  of  lands  that  the  subject  of  it  should  be  assessed  and  returned,  by 
some  competent  authority,  as  unseated,  or,  where  it  has  been  rated  as  a 
seated  ti'act  or  lot,  that  it  be  transferred  to  the  unseated  list,  by  the  com- 
missioners of  the  county,  or  their  authorized  agents,  with  notice  to  the 
owner,  if  that  be  possible.  This  is  the  doctrine  of  all  the  cases  in  which  the 
subject  has  been  treated.  They  settle  indisputably,  that  an  omission,  in  this 
particulai',  is  uncured  by  the  act  of  1815,  which  applies  only  to  irregulari- 
ties in  the  proceeding.  It  is  the  assessment,  says  Larimer  v.  McCaU,  4  W., 
351 ;  S.  C,  4  W.  &  S.,  133,  which  confers  the  power  to  sell  in  the  same  man- 
ner as  a  judgment  on  wliich  an  execution  is  issued.  Without  this,  there  is 
no  authority  to  divest  the  title  of  the  owner,  and  if  a  tract  be  returned  as 
seated  it  cannot  be  sold  for  taxes.  To  the  same  effect  are  the  other  adjudi- 
cations, down  to  MiUiken  v.  Benedict,  8  Pa.  St.,  169."  To  the  same  effect  is 
Stewart  i'.  Trevor,  56  Pa.  St.,  374.  That  the  want  of  an  assessment  is  not 
an  irregularity  capable  of  being  thus  cured,  see  Steward  v.  Shoenfelt,  13  S. 
&  R.,  360;  Bratton  v.  Mitchell,  1 W.  &  S.,  310;  Miller  v.  Hale,  26  Pa.  St., 
433 ;  McReynolds  v.  Longenberger,  57  Pa.  St.,  13.  That  the  want  of  a  notice 
required  by  the  constitution  is  an  incurable  defect,  see  Wilson  v.  McKenna, 
52  m.,  43.  An  assessment  so  defective  as  to  be  totally  void  cannot  be  cured 
by  legislation.  People  v.  HoUiday,  25  Cal.,  300.  So  with  a  want  of  valua- 
tion. People  V.  Savings  Union,  31  Cal.,  133.  The  confirmation  by  a  city 
council  of  a  void  assessment  cannot  make  it  good.  Doughty  v.  Hope,  3 
Denio,  594.    See  Hodgdon  v.  Burleigh,  4  Fed.  Rep.,  111. 

Where  a  levy  is  made  under  an  act  which  is  void  under  the  constitution 
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the  opportunity  to  be  heard  in  opposition  to  the  assessment, 
the  defect  is  jurisdictional.^ 

A  tax  discriminating  against  stn  individual  could  not  be 
affirmed ;  but  a  merely  excessive  levy  for  lawful  purposes,  ap- 
portioned through  the  district,  might  be,  for  this  would  only 
be  an  enlargement  of  the  original  authority,  and  tax  payers 
have  had  their  opportunity  to  be  heard  on  all  questions  of 
equality  and  apportionment.^  But  a  tax  sale  that  was  made 
after  a  tax  had  been  paid  would  be  void  and  incapable  of  con- 
firmation, the  officer  losing  all  jurisdiction  to  proceed  when 
payment  has  been  made.' 

The  general  rule  has  often  been  declared,  that  the  legislature 

because  it  fails  to  state  the  object  of  the  tax,  an  act  to  legalize  the  levy  is 
also  void.  Atchison,  etc.,  R.  Co.  «.  Woodcock,  18  Kan.,  20.  See  for  a  sim- 
ilar principle.  Harper  v.  Rowe,  53  Cal.,  333. 

iSee  Thames  Manufacturing  Co.  v.  Lothrop,  7  Conn.,  550,  which,  how- 
ever, is  not  an  adjudication  upon  the  point.  Marsh  v.  Chestnut,  14  111.,  228; 
Billings  V.  Detten,  15  lU.,  218,  are  decisions  which  support  the  text.  And 
see  Tunbridge  v.  Smith,  48  Vt.,  648;  Richmond,  etc.,  R.  Co.  v.  Commission- 
ers, 84  N.  C,  504.  If  one  man's  land  is  taxed  to  another  and  sold,  the  sale 
is  void  and  cannot  be  made  otherwise  by  legislation.  Abbott  v.  Linden- 
bower,  43  Mo.,  163.  And  see  Hume  v.  Wainscott,  46  Mo.,  145.  If  land 
which  is  not  within  a  city  is  taxed  by  it,  the  tax  cannot  be  vaUdated,  though 
it  is  afterwards  brought  in.  Atchison,  etc.,  R.  R.  Co.  v.  MaquDkin,  12 
Kan.,  301. 

2 See  Iowa  R.  R.  Land  Co.  v.  Soper,  39  la.,  112. 

3 Reading  v.  Finney,  73  Pa.  St.,  467.  Penalties  cannot  be  imposed  in  re- 
spect of  the  non-payment  of  taxes  wMch  the  legislature  assumes  are  irreg- 
ular and  authorizes  the  correction  of.    Trowbridge  v.  Horan,  78  N.  Y.,  439. 

It  is  not  an  objection  to  a  curative  statute  that  it  is  passed  while  suits  are 
pending,  and  was  designed  to  defeat  the  proceedings  cured.  The  court 
must  apply  the  statute  in  the  pending  suits.  See  Cowgill  v.  Long,  15 
ni.,  202;  MUler  i'.  Graham,  17  Ohio  St.,  1;  State  v.  Squnes,  26  la.,  340; 
State  V.  Norwood,  13  Md.,  195;  Hepburn  v.  Curts,  7  Watts,  300;  Grim  v. 
School  District,  51  Pa.  St.,  219.  Certiorari  dismissed  where  a  defect  iu  the 
assessment  was  cured  by  special  act  after  it  was  sued  out.  State  v.  Apgar, 
31 N.  J.,  358.  And  see  Newark  v.  State,  33  N.  J.,  453 ;  Bristol  v.  Supervisors 
of  Ingham,  30  Mich.,  95;  Ex  parte  McCardle,  7  WaU.,  606;  United  States. 
V.  Tynen,  1 1  WaU.  ,88.  But  such  a  statute  cannot  affect  cases  already  passed 
iuto  judgment.  Lambertson  v.  Hogan,  2  Pa.  St.,  22;  People  v.  Supervisors 
of  Saginaw,  26  Mich.,  22.  The  legislature  has  no  authority  to  reverse  judg- 
ments directly  or  indirectly,  and  a  legislative  act  legalizing  a  tax  roll  and 
healing  defects  therein  will  be  so  construed  as  not  to  affect  an  existing 
judgment  for  trespass  against  the  collector  for  seizing  and  seUing  property 
to  satisfy  the  illegal  tax.    Moser  v.  White,  39  Mich.,  59. 

20  ■«S!sa>*ti 
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may  validate  retrospectively,  the  proceedings  whicli  they 
might  have  authorized  ia  advance.^  Therefore,  if  any  direc- 
tions of  the  statute  fail  of  observance,  which  are  not  so  far  of 
the  essence  of  the  thing  to  be  done  that  they  must  be  provided 
for  in  any  statute  on  the  subject,  the  legislature  may  retro- 
spectively cure  the  defect.  But  there  are  probably  some  ex- 
ceptions to  this  general  rule.  If  the  law  has  afforded  the 
party  an  opportunity  to  be  heard,  when  it  might  have  been 
dispensed  with,  he  has  a  right  to  rely  upon  this  for  his  protec- 
tion, and  we  should  doubt  the  right  of  the  legislature  to  take 
it  away  by  retroactive  law.  There  are  some  cases  which,  we 
tMnk,  recognize  this  right  to  a  hearing  Avhich  the  law  has 
given,  as  constituting  an  exception  to  the  general  right  of  the 
legislatm-e  to  cure  defects.  And  the  reason  of  the  exception 
will  apply  to  all  cases  in  which  notice  to  the  party,  by  publi- 
cation or  otherwise,  has  been  provided  for  his  protection.  If 
this  can  be  dispensed  with  by  a  heaUng  act,  the  very  provision 
for  a  notice  for  the  party's  protection  becomes  a  trap  for  his 
destruction.^ 

'See  Mattingly  v.  Dist  of  Col.,  97  U.  S.,  687;  Vangban  v.  Swajzie,  56 
Miss.,  703. 

2 In  Miller  v.  Hale,  26  Pa.  St.,  433,  in  which  it  was  decided  that  a  sale  of 
unseated  lands,  made  before  the  expiration  of  a  year  from  the  time  when 
the  tax  was  due  and  unpaid,  covdd  not  be  validated  by  the  statute  curing 
irregularities,  the  following  remarks  are  made  by  Woodivard,  J. :  "If  it  be 
granted  that  this  was  a  regular  assessment,  or  that  its  in-egularities  were  such 
as  the  curative  provisions  of  the  act  of  1815  would  remedy,  it  cannot  be 
claimed  that  the  taxes  were  '  due  and  impaid  for  the  space  of  one  year  be- 
fore'the  sale —  a  condition  on  which  the  jurisdiction  of  the  treasurer  is 
expressly  limited  by  the  first  section  of  the  act  of  1815.  It  was  said  with 
great  truth,  by  Judge  Huston,  in  McCaU  v.  Larimer,  4  Watts,  351,  353,  that 
taxes  cannot  be  due  unless  they  have  been  assessed.  It  is,  indeed,  the  as- 
sessment that  makes  the  tax.  It  is  the  duty  of  aU  owners  of  unseated  lands 
to  return  them  for  taxation,  and  to  pay  the  taxes  when  assessed ;  but  how 
is  he  to  pay  before  they  are  assessed?  It  is  not  for  him  to  fix  the  valuation 
or  the  rate,  but  for  the  county  commissioners;  and,  until  they  have  per- 
formed their  duty,  he  has  no  duty  to  perform.  But,  when  the  assessment 
has  been  made  and  the  tax  ascertained,  there  is  no  authority  for  proceeding 
to  sell  the  land  until  the  tax  shall  have  remained  unpaid  a  year.  A  sale 
short  of  that  period  is  simply  void.  It  is  like  a  sale  where  there  has  been  no 
assessment,  which  has  often  been  declared  insufficient  to  pass  the  title.  Nor 
does  the  curative  provision  of  the  fourth  section  of  the  act  of  1815  apply  to 
such  a  sale,  for  that  was  intended  to  remedy  irregularities  in  proceedings 
where  jurisdiction  had  attached,  not  to  confer  jurisdiction  in  cases  that 


CH.  X.]  CUEING   DEFECTS   IN   TAX  PEOCEEDINGS.  30T 

i.  Oeneral  Curative  Laws.  On  the  subject  of  general  cura- 
tive acts  to  operate  retrospectively,  little  need  be  added  here, 
as  what  has  already  been  said  in  respect  to  special  acts  is  en- 
tirely apphcable.    Indeed  the  general  acts  are  commonly  less 

were  beyond  the  purview  of  the  act.  A  system  was  provided  by  the  legis- 
lature for  enforcing  the  payment  of  taxes  upon  unseated  lands,  but  until  a 
tract  lias  been  assessed  and  the  tax  remained  due  and  unpaid  a  year,  it  is 
not  within  the  system  nor  subject  to  any  of  its  provisions.  If  such  were 
not  the  rule  of  decision,  titles  could  be  divested,  without  notice  to  the  owner, 
whenever  it  suited  the  interest  or  caprice  of  the  county  officers  to  expose 
them  to  sale.  A  law,  intending  to  promote  public  objects  without  a  wanton 
sacrifice  of  private  rights,  would  thus  become  an  instrument  of  intolerable 
mischief,  and  the  doubts  of  its  constitutionality,  which,  with  all  its  checks 
and  balances,  attended  its  enactment  and  early  history,  would  grow  into  a 
conviction  that  would  sweep  it  from  the  statute  book."  See  as  somewhat 
analogous,  Wall  v.  Wall,  124  Mass.,  65;  Forster  v.  Forster,  129  Mass.,  559. 
That  a  void  sale  cannot  be  confirmed,  see,  further,  Harper  v.  Rowe,  53  Cal., 
233;  Clementi  v.  Jackson,  92  N.  Y.,  591.  That  an  assessment  which  is  void 
because  a  part  of  the  taxable  property  has  been  omitted  cannot  be  validated, 
gee  People  v.  Lynch,  51  Cal.,  15. 

Where  the  enforcement  of  a  lien  depends  upon  an  act  validating  it,  the 
lien  cannot  be  enforced  in  an  action  begun  before  the  act  took  effect.  See 
Reis  V.  Graff,  51  Cal.,  86;  People  v.  McCain,  51  Cal.,  360. 

The  legislature  may  legalize  an  assessment  irregular  in  the  mode  of  pro- 
cedure, when  the  municipality  had  jurisdiction  of  the  subject-matter.  Tifft 
V.  Buffalo,  82  N.  Y.,  204,  citing  Schenley  v.  Commonwealth,  36  Pa.  St.,  29; 
Matter  of  Sackett  St.,  74  N.  Y.,  95.  It  is  justly  said  in  that  case  that  a  party 
has  no  vested  right  to  a  defense  based  on  mere  inf ormahties.  The  want  of 
a  certificate  to  an  assessment  roll  may  be  cured  retrospectively.  Sinclair  v. 
Learned,  51  Mich.,  335.  See  Clementi  v.  Jackson,  92  N.  Y.,  591.  So  may 
defects  in  the  election  of  tax  officers,  even  though  a  suit  is  pending  to 
take  advantage  of  them.  MUlikin  v,  Bloomington,  49  Ind.,  62.  Even  the 
failure  to  give  opportunity  to  be  heard  has  been  held  curable.  Exchange 
Bank  Tax  Cases,  21  Fed.  Rep., •99.  The  cases  of  Milliken  v.  Benedict,  8  Pa. 
St.,  169,  and  Commercial  Bank  v.  Woodside,  14  Pa.  St.,  404,  turn  upon  a 
failure  to  give  a  notice  which,  in  advance,  might  have  been  dispensed  with. 
See,  also,  Prlndle  v.  Campbell,  9  Minn.,  312;  Dubuque  «.  Wooton,  28  la., 
571.    But  see  People  v.  Seymour,  16  Cal.,  332. 

As  to  what  will  be  held  a  legislative  ratification  of  an  irregular  assess- 
ment, see  Mattingly  v.  Dist.  of  Columbia,  97  U.  S.,  687. 

A  general  act  validating  "all  assessments  heretofore  laid  in  said  city" 
wiU  not  validate  one  which  was  laid  without  any  authority  or  jurisdiction. 
People  V.  Brooklyn,  71 N.  Y. ,  495.  And  assessments  without  any  valuation, 
where  by  statute  the  power  to  lay  one  is  limited  to  one-half  the  value  of 
the  land,  is  laid  without  authority  of  law,  and  therefore  not  cured  by  a 
statute  which  provides  that  irregularities,  defects,  etc.,  shall  not  defeat. 
Matter  of  Second  M.  E.  Chm-ch,  66  N.  Y.,  395. 
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objectionable  than  the  special,  because  they  are  enacted  on 
general  considerations,  and  are  not  partial  or  invidious. 

5.  Prospective  Curative  Laws.  Laws  which  undertake  to 
provide  that  in  future  proceedings  errors  or  irregularities  shall 
not  be  fatal,  come  also  under  the  same  restrictions  upon  legis- 
lative authority,!  though  such  laws  would  seem  entitled  to  lib- 

1 A  Minnesota  tax  law  came  tinder  review  in  Prindle  v.  Campbell,  9  Mum., 
312.  Amiong  other  things  it  provided  that  "  all  the  instructions  and  dii-eo- 
tions  herein  given  for  the  assessing  of  lands  and  personal  property,  and  the 
levying  and  collecting  of  taxes  and  assessments,  shall  be  deemed  only  direct- 
ory, and  no  error  or  informality  in  the  proceedings  of  any  of  the  officers 
intrusted  with  the  same,  not  affecting  the  substantial  justice  of  the  tax  itself, 
shall  vitiate,  or  in  any  wise  affect,  the  validity  of  the  tax  or  assessment,  or 
of  the  title  conveyed  under  the  sale  for  taxes  under  this  chapter."  Ileld, 
that  this  does  not  embrace  such  errors  and  informalities  as  go  to  the  juris- 
diction of  the  officers  charged  with  the  performance  of  the  duties  imposed 
by  the  chapter,  or  the  validity  of  their  acts,  but  only  such  as  do  not  substan- 
tially affect  the  material  steps  in  the  proceedings.  Held,  further,  that  a 
defective  notice  of  sale  was  not  cured  by  the  act.  An  assessment  in  which 
the  lands  of  two  persons  were  assessed  together  under  one  aggregate  assess- 
ment was  in  Hamilton  v.  Fond  du  Lac,  25  Wis.,  490,  495,  held  void,  and  the 
defect  not  corrected  by  a  statute  that  an  assessment  shall  be  valid,  "not- 
withstanding any  omission,  defect  or  irregularity"  in  the  proceedings. 
Paine,  J.,  says,  "it  would  be  clearly  going  beyond  the  scope  and  intent  of 
this  act  to  say  that  it  made  valid  an  assessment  against  one  person  of  a  tax 
upon  another  person's  lots.  That  is  something  more  than  a  mere  omission, 
defect  or  irregularity  in  the  proceedings." 

Under  the  Pennsylvania  statute  the  following  irregularities  held  to  be 
cured :  A  failure  of  the  assessor  to  sign  his  roll.  Townsen  v.  Wilson,  9 
Pa.  St.,  270.  A  sale  of  seated  land  with  unseated;  the  sale  being  good 
as  to  the  proportion  of  the  tax  for  which  the  unseated  was  chargeable,  and 
the  title  passing  after  redemption  expired.  Mitchell  v.  Bratton,  5  W.  &  S., 
451;  Campbell  v.  Wilson,  1  Watts,  503;  Harper  v.  McKeehan,  3  W.  &  S., 
238;  McCord  v.  Bergautz,  7  Watts,  487;  Dietrick  v.  Mason,  57  Pa.  St.,  40. 
Paying  over  sui'plus  moneys  instead  of  giving  a  surplus  bond.  Eogers  v. 
Johnson,  67  Pa.  St.,  43,  citing  and  relying  upon  Ash  v.  Ashton,  3  W.  & 
S.,  510,  and  Iddings  v.  Cairns,  2  Grant's  Cas.,  88.  The  statute  does  not  cure 
the  want  of  a  deed.  Hoffman  v.  BeU,  61  Pa.  St.,  444.  As  to  curing  irreg- 
ularities in  general,  see  Laird  v.  Heister,  24  Pa.  St.,  452;  Cuttle  v.  Brock- 
way,  24  Pa.  St.,  145;  Heft  v.  Gephart,  65  Pa.  St.,  510,  518;  Witherspoon 
V.  Duncan,  4  WaU.,  310,  317.  A  Massachusetts  statute  provided  that  "if, 
in  the  assessors'  hst,  or  their  warrant  and  list,  committed  to  the  collector, 
there  shall  be  any  error  in  the  name  of  any  person  taxed,  the  tax  assessed 
to  him  may,  notwithstanding  such  error,  be  collected  of  the  person  intended 
to  be  taxed ;  provided  he  is  taxable,  and  can  be  identified  by  the  assessors." 
This  applied  to  the  case  of  one  taxed  by  his  surname  only.    Tyler  v.  Hard- 
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eral  consideration,  since  the  parties  concerned  would  be  apprised 
in  advance  that  they  were  not  to  rely  upon  an  exact  compliance 
with  the  law,  and  would  be  under  greater  obligation  to  watch 
the  proceedings. 

6.  Reassessments.  The  method  of  curing  defects  by  reassess- 
ment of  the  tax  is  less  open  to  abuse  than  any  that  has  hitherto 
been  mentioned.  "Whether  this  be  done  by  general  law,  which 
shall  provide  for  all  cases  in  which  tax  proceedings  prove  in- 
valid, and  authorize  the  same  tax  to  be  imposed  on  the  persons 
or  property  that  ought  to  be  charged  therewith,  by  proceedings 

wick,  6  Met.,  470.  And  to  the  case  of  land  assessed  to  J.  S.  &  Son,  when 
J.  S.  owned  it.  Westhampton  v.  Searle,  127  Mass.,  503.  See  Sargent  v. 
Bean,  7  Gray,  125,  where  this  statute  was  further  considered.  And  for 
cases  under  a  law  for  like  purpose  in  Ohio,  see  Welker  v.  Potter,  18  Ohio 
St.,  85;  Upington  v.  Oviatt,  24  Ohio  St.,  233.  The  cases  under  the 
Iowa  statute  go  farther,  we  think,  than  any  others  in  sanctioning  broad 
powers  in  the  legislature  to  cure  defects.  The  following  are  referred  to : 
Eldridge  u.  Kuehl,  27  la.,  160;  McCready  ■«.  Sexton,  29  la.,  356;  Hurley  t\ 
PoweU,  31  la.,  64;  Rima  v.  Cowan,  31  la.,  135;  Thomas  v.  Stickle,  82  la., 
71;  Henderson  v.  Oliver,  33  la.,  513;  Bulkley  v.  Callanan,  33  la.,  461;  "Ware 
V.  Little,  35  la.,  234;  Jeffrey  v.  Brokaw,  35  la.,  505;  Genther  v.  Fuller,  36 
la.,  604;  Sibley  v.  BuUis,  40  la.,  429;  Railroad  Co.  v.  CaiToU  County,  41  la., 
158. 

As  to  the  errors  that  will  he  fatal  under  a  statute  which  declares  street 
assessments  collectible,  notwithstanding  "  any  error,  irregularity  or  defect " 
in  the  pi-oceedings,  see  Burlington  v.  Quick,  47  la. ,  222,  and  cases  cited. 

A  statute  which  provided  that  a  mistake  in  the  name  of  the  owner  of  the 
land  should  not  invalidate  a  tax,  sustained.  State  v.  Vanderbilt,  83  N.  J., 
38.  And  see  Faxnsworth  Co.  v.  Rand,  65  Me.,  19,  which  was  also  a  case  of 
mistake  in  a  name.  Also,  Shoup  v.  Railroad  Co.,  24  Kan.,  547.  An  act 
which  provides  that  no  tax  shall  be  set  aside  for  any  irregularity  or  defect 
in  form,  or  illegality  in  assessing,  laying  or  levying  such  tax,  if  the  person 
against  whom,  or  the  property  upon  which,  such  tax  is  levied,  assessed  or 
laid  is  in  fact  liable  to  taxation,  and  giving  the  court  power  to  amend  and 
correct*  all  irregularities  and  defects  in  the  form  or  manner  of  assessment, 
should  be  liberally  construed,  and  the  provisions  made  to  apply  to  taxes 
assessed  before  the  act  was  passed.  Such  a  law  was  applied  to  a  railroad 
company  which  had  succeeded  to  the  rights  of  another  where  a  tax  had 
erroneously  been  assessed  to  the  old  instead  of  new  company.  State  v. 
Montclair,  etc.,  R.,  43  N.  J.,  534. 

The  following  irregularities  held  not  to  vitiate  under  a  statute  which  pro- 
vided that  "  no  irregularity  in  the  assessment  roU,  nor  omission  from  the 
same,  nor  mere  irregularities  of  any  kind,  in  any  of  the  proceedings,  shall 
invalidate  any  such  proceeding  or  the  title  conveyed  by  the  tax  deed."  The 
omission  of  the  official  title  of  the  assessor  after  his  signature  to  the  verifl- 
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begun  de  novo,  or,  on  the  other  hand,  shall  assume  the  form  of 
a  special  law  providing  for  the  like  reassessment  in  any  par- 
ticular case,  it  is  scarcely  possible  that  it  should  cause  serious 
injustice  beyond  what  is  incident  to  all  tax  legislation.  In  the 
new  proceedings  the  party  concerned  wiU  have  the  opportunity 
to  watch  the  various  steps,  and  to  be  heard  in  review  of  them, 
that  he  has  in  any  case,  and  he  wOl  be  precluded  by  nothing 
that  has  taken  place  in  the  proceedings  which  have  proved 
abortive.  The  reassessment  wiU  be  for  the  purpose  merely  of 
enforcing  against  him  a  duty  which  he  was  likely  to  evade,  by 
reason  of  the  non-feasances  or  misfeasances  of  the  ofl&cers  who 
ought  to  have  enforced  it ;  and  as  the  new  proceeding  will  give 
him  the  same  opportunity  of  being  heard  that  is  given  in  other 
cases,  and  will  be  conducted  on  principles  that  operate  gener- 

cation  of  the  assessment,  and  the  omission  of  the  county  clerk's  seal  to  the 
jurat  to  the  assessor's  oath  and  other  affidavits.  Shoup  v.  Railroad  Co.,  24 
Kan.,  547.  So  of  an  error  in  the  notice  as  to  the  amount  required  to  redeem. 
Watkins  v.  Inge,  24  Kan.,  613. 

There  is  in  Illinois  a  very  comprehensive  prospective  curative  law  for  tax 
cases;  as  to  wMch  see  Thatcher  v.  People,  79  111.,  597;  Buck  v.  People,  78 
m.,  560;  Chiniquy  v.  People,  78  LI.,  570;  Purrington  v.  People,  79  lU.,  11; 
Eurigh  V.  People,  79  HI.,  314;  Pacific,  etc.,  Co.  v.  Lieb,  83  lU.,  603;  Andrews 
V.  People,  84  Dl.,  28;  Halsey  v.  People,  84  lU.,  89;  Fisher  v.  People,  84  lU., 
491;  Law  v.  People,  87  lU.,  385;  Edwards  v.  People,  88  111.,  340;  Lyle  v. 
Jacques,  101  LI.,  644;  Gage  v.  Bailey,  103  HI.,  11.  In  Beers  v.  People,  83 
El.,  488,  it  is  said:  "  These  enactments  were  no  doubt  designed  to  dispense 
with  the  strictness  of  the  common  law  in  the  summary  proceeding  for  the 
levy  and  collection  of  taxes ;  to  remove  and  wipe  out  all  mere  technical  ob- 
jections in  the  raising  of  the  revenue,  thus  placing  the  tax  payer  who  hon- 
estly owes  his  tax  to  the  government  which  affords  him  protection  on 
precisely  the  same  footing  as  any  other  person  who  owes  an  honest  debt. 
Nor  should  the  courts  interpose  objections  to  thwart  the  legislative  wiU." 

For  further  illustrations  of  such  laws,  see  Bolton  v.  Cleveland,  35  Ohio 
St.,  319;  Eno  v.  New  York,  68  N.  Y.,  314;  State  v.  Wise,  13  Neb.,  313;  Astor 
V.  New  York,  63  N.  Y.,  580. 

But  such  laws  cannot  cure  a  total  want  of  power  to  lay  a  tacx.  Stephan 
V.  Daniels,  37  Ohio  St.,  537.  A  statute  declared  that  an  assessment  for  a 
local  improvement  should  not  be  vacated  for  any  defect,  omission  or  irregu- 
larity. The  jurisdiction  of  the  board  of  supervisors  to  order  such  an  assess- 
ment depended  upon  a  prior  apportionment  pf  the  expense  by  the  com- 
missioner of  pubhc  works.  The  commissioner  merely  certified  that  the 
improvement  had  been  completed  and  accepted,  and  that  "the  apportion- 
ment of  the  assessment  may  be  made."  Held,  that  the  assessment  was  not 
vaUdated.  Petition  of  Hearn,  96  N.  Y.,  878,  citing  In  re  Second  Av. 
Church,  66  N.  Y.,  395. 
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ally,  he  has  no  reasonable  ground  of  complaint.'  The  only- 
cases  in  which  hardship  is  likely  to  be  inflicted  by  such  legisla- 
tion are  those  in  which  a  tax  is  reassessed  upon  an  estate 
which  has  changed  hands  since  the  tax  should  have  been  col- 
lected from  it ;  but  a  proper  examination  of  the  records  will,  in 
m.ost  cases,  lead  the  purchaser  to  a  discovery  of  the  liability, 
andr  enable  him  to  provide  against  it.^    "Where  the  tax  itself 

1 A  statute  which,  in  case  of  an  invaUd  or  u-regular  tax,  provides  that  it 
may  be  assessed  by  the  assessors  for  the  time  being,  "  to  the  just  amount  to 
which,  and  upon  the  estate  or  to  the  person  to  whom,  such  tax  ought  at  first 
to  have  been  assessed,"  may  be  used  to  correct  an  error  which  extends  to 
the  entire  list.  Goodrich  v.  Lunenburg,  9  Gray,  38.  It  justifies  a  reassess- 
ment, to  the  wife,  of  a  tax  wrongfully  put  to  the  husband  and  abated  the 
preceding  year.  Hubbard  v.  Garfield,  103  Mass.,  72;  and  see  Overing  v. 
Foote,  43  N.  Y.,  290. 

As  to  reassesments  to  cure  irregularities,  see  Byram  v.  Detroit,  50  Mich., 
56;  Kaehler  v.  Dobberpuhl,  56  Wis.,  480;  Emporia  v.  Norton,  13  Kan.,  569. 
It  is  no  objection  that  the  officer  making  it  has  come  into  office  since  the 
original  assessment  was  made.  Trustees  v.  Guenther,  19  Fed.  Eep.,  395. 
They  may  be  made 'in  order  to  reach  property  before  omitted.  Harwood  v. 
North  Brookfield,  130  Mass.,  561;  Wheehng  v.  Hawley,  18  W.  Va.,  473; 
People  V.  Brooklyn  Assessors,  93  N.  Y.,  430.  But  only  under  express  legis- 
lative authority.    Perry  Countj^,!).  Railroad  Co.,  58  Ala.,  546. 

It  is  no  objection  to  a  reassessment,  that  on  the  first  assessment  some  per- 
sons paid  under  a  stipulation  that  the  payments  should  be  allowed  on  reas- 
sessment. Petty  «.  Myers,  49  Ind.,  1;  Fairfield  v.  People,  94  lU.,  244.  An 
injunction  against  the  collection  of  a  tax  is  inoperative  as  against  a  reas- 
sessment.   Emporia  v.  Bates,  16  Kan.,  495. 

"Where  a  tax  upon  a  parcel  of  land  is  reassessed  upon  a  part  of  it,  the 
reassessment  is  void.  Scheiber  v.  Kaehler,  49  Wis.,  291.  When  a  tax  with 
penalties  is  swept  away  by  statute,  it  is  not  competent  on  reassessment  to 
add  the  penalties.  State  v.  Jersey  City,  37  N.  J.,  39.  A  tax  should  be  re- 
assessed on  the  valuation  of  the  year  when  it  was  originally  laid.  Davis  v. 
Boston,  129  Mass.,  377.  The  reassessment  is  not  to  be  considered  a  new  tax. 
Harwood  v.  North  Brookfield,  130  Mass.,  561;  Fairfield  v.  People,  94  Dl., 
244.  See  Mattingly  w.  Dist.  of  Col.,  97  U.  S.,  687;  Fox  v.  New  Orleans,  4 
WaU.,  172. 

A  town  vote  for  an  assessment  "on  the  original  appraisal  of  the  school 
property  "  has  been  held  a  sufficient  reappraisal  in  Massachusetts.  Sutton 
Manuf.  Co.  v.  Sutton,  108  Mass.,  106;  HaUeck  v.  Boylston,  117  Mass.,  469. 

2  That  the  tax  may  be  reassessed,  notwithstanding  such  a  change  of  title, 
see  TaUman  v.  Janesvide,  17  Wis.,  71;  Cross  v.  Milwaukee,  19  Wis.,  509. 
That  local  assessments  may  be  reassessed  as  well  as  general  taxes,  May  v. 
Holdridge,  23  Wis.,  93;  Brevoort  v.  Detroit,  24  Mich.,  332.  And  as  to  such 
laws  in  general,  see  further,  Tweed  v.  Metcalf,  4  Mich.,  579,  590;  State  v. 
Newark,  34  N.  J.,  236 ;  In  re  Van  Antwerp,  56  N.  Y.,  261.  A  failure  to  re- 
quire the  payment  of  a  tax,  or  the  decision  of  the  auditor-general  that  it  is 
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was  originally  void  by  reason  of  having  been  levied  for  an 
.  illegal  purpose,  it  is  obviously  impossible  to  breathe  vitality  into 
it  by  new  proceedings.^  If  it  was  void  because  of  v^-ant  of  leg- 
islation justifying  it,  it  may  be  reassessed  after  proper  legis- 
lation has  been  had.-  If  it  was  void  because  of  a  disregard 
of  apportionment,  or  for  any  reason  affecting  a  part  of  the 
list  only,  it  may  be  reassessed  with  the  proper  corrections, 
where  corrections  are  practicable.'  And  hei'e  it  may  be  ob- 
served that  a  judicial  decision  against  the  first  proceedings,  if 
based  upon  errors  and  defects  merely,  and  not  upon  the  vicious 
nature  of  the  tax  itself,  is  not  a  bar  to  a  reassessment.  Such  a 
decision  merely  points  out  the  error,  and  the  reassessment  may 
be  of  all  others  the  most  proper  and  effectual  way  of  correct- 
ing it.* 

not  payable,  or  the  receipt  of  taxes  for  subsequent  years,  works  no  estoppel 
as  against  the  state.  Delaware  DiYision  Canal  Co.  v.  Commonwealth,  50 
Pa.  St.,  399. 

After  an  erroneous  assessment  to  the  holders  of  the  legal  title  to  land,  a 
mortgagee  caused  the  land  to  be  sold  and  bought  it  in.  Held  an  alienation 
within  the  statute  providing  tliat  reassessed  taxes  on  real  estate  shall  consti- 
tute a  lien  on  the  land  imless  the  estate  has  been  alienated  between  the  first 
and  second  assessments.  Davis  v.  Boston,  129  Mass.,  377.  It  is  held  in  New 
York  that  where  an  officer  with  competent  authority  discharges  an  assess- 
ment of  recoi-d,  and  one  buys  and  pays  for  the  land  in  reliance  upon  it,  the 
lien  cannot  thereafter  be  revived  to  his  prejudice  on  the  ground  of  the  dis- 
charge having  been  made  by  mistake.    Curnen  v.  New  York,  79  N.  Y.,  511. 

1  Dean  v.  Charlton,  23  Wis.,  590;  Dean  i;.  Borchsenius,  30  Wis.,  236;  Dill 
V.  Roberts,  30  Wis.,  178 ;  Plumer  v.  Supervisors,  46  Wfe.,  163.  In  Wisconsin, 
when  a  tax  is  set  aside  for  a  defect  going  to  the  groundwork  of  the  tax,  a 
reassessment  is  ordered  under  judicial  supervision.  Bradley  v.  Lincoln  Co., 
60  Wis.,  71 ;  Woodruff  v.  Depere,  60  Wis.,  128 ;  Bass  v.  Fond  du  Lac  Co.,  60 
Wis.,  516. 

2  Mais  V.  Charleton,  29  Wis.,  400.  See  In  re  Van  Antwerp,  56  N.  Y.,  261. 
The  reassessment  may  be  made  to  cover  the  defect  of  the  original  levy  having 
been  under  an  unconstitutional  statute.  Chattanooga  v.  Railroad  Co. ,  7  Lea, 
561 ;  Trustees  v.  Guenther,  19  Fed.  Rep.,  395. 

3  See  Dean  v.  Charlton,  27  Wis.,  522;  Cook  v.  Ipswich  Local  Board  of 
Health,  L.  R.,  6  Q.  B.,  451 ;  Brevoort  v.  Detroit,  24  Mich.,  322. 

■I  Dean  v.  Charlton,  23  Wis.,  590.  Compare  Butler  v.  Supervisors  of  Sag- 
inaw, 26  Mich.,  22. 

In  Wisconsin,  when  a  judgment  is  rendered  setting  aside  taxes,  a  stay  of 
proceedings  is  ordered  until  reassessment  can  be  had.  Single  v.  Stettin,  49 
Wis.,  645;  Monroe  v.  Fort  Howard,  50  Wis.,  228;  Morrow  i-.  Green  Bay,  55 
Wis.,  112;  Kingsley  v.  Supervisors,  49  Wis.,  649;  Plumer  v.  Supervisors, 
46  Wis.,  163.    The  statute  for  reassessment  applies  to  suits  begun  before  its 
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Judicial,  corrections.  Still  another  method  of  curing  de- 
fects which  may  here  be  noticed  is  that  which  is  sometimes 
provided  by  statutes  allowing  the  parties  concerned  to  have  a 
judicial  review  of  the  proceedings  on  a  proper  application.^ 
"We  do  not  refer  now  to  those  cases  in  which  proceedings  are, 
under  general  laws,  referred  to  a  court  at  some  stage  for  con- 
firmation, but  to  those  in  which  the  proceedings  are  attacked 
after  their  conclusion,  when  they  are  subjected  to  a  judicial 
examination  with  a  view  to  the  correction  of  any  errors,  if 
correction  shall  be  found  practicable.^ 

Corrections  by  amendment.  Of  the  errors  that  creep  into 
the  records  of  tax  proceedings  very  many  are  merely  clerical, 
or  occm'  in  consequence  of  a  failure  to  put  in  proper  form  the 
evidence  of  transactions  in  themselves  correct.  Tax  proceed- 
ings must  stand  by  the  record;  and  a  failure  to  make  the 
proper  record  may  be  as  fatal  as  a  failure  to  take  the  proceed- 
ing of  which  the  record  should  have  been  made. 

passage.  Flanders -u.  Merrimack,  48  Wis.,  567.  See  as  to  reassessment  after 
judgment  for  taxes  has  been  refused,  Hyde  Parkt'.  Waite,  3  111.  App.,  443. 

iFor  cases  of  this  nature,  see  State  v.  Jersey  City,  35  N.  J.,  381 ;  Miller  v. 
Graham,  17  Ohio  St.,  1.  The  statute  under  which  each  of  these  oases 
was  decided  was  quite  pecuUar.  That  of  New  Jersey  forbade  any  collateral 
questioning  of  the  proceedings  in  the  case  of  certain  assessments  for  local 
objects,  but  permitted  them  to  be  reviewed  at  any  time  on  certiorari,  or 
other  proper  proceeding,  ia  the  supreme  or  circuit  court. 

There  is  no  constitutional  objection  to  a  law  which  provides  for  the  ap- 
pointment by  the  circuit  judge  of  commissioners  to  review  the  valuations 
made  by  the  county  board.    State  v.  Myers,  53  Wis.,  628. 

Where  an  appeal  from  the  assessment  of  a  corporation  by  the  proper  state 
officer  was  authorized  to  be  taken  to  a  court,  it  was  held  that  the  conclusion 
by  the  court  upon  the  appeal  was  in  no  proper  sense  a  judgment,  but  only 
an  assessment,  and  therefore  error  would  not  lie  upon  it.  Auditor-General 
V.  PiiUman,  etc.,  Co.,  34  Mich.,  59. 

Under  a  statutory  authority  to  a  court  to  amend  the  proceedings  on  a  spe- 
cial assessment  so  as  to  do  justice  to  all,  the  court  will  not,  on  application  of 
a  contractor  who  has  failed  to  obtain,  full  payment,  make  amendments  which 
compel  any  tax  payers  to  do  more  than  justice  requires.  Loeser  v.  Eedd, 
14  Bush,  18. 

2In  New  York  special  assessments  were  formerly  referred  to  a  court  for 
confirmations,  and  aU  parties  given  an  opportunity  for  a  hearing.  Now,  on 
the  other  hand,  a  party  objecting  to  an  assessment  brings  the  matter  to  the 
attention  of  the  court  on  petition  to  vacate. 
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If,  however,  the  defect  in  a  record  is  obYiously  clerical  and 
nothing  more ;  that  is  to  say,  if  the  record  on  its  face  sufficiently 
shows  that  the  proper  steps  have  in  fact  been  taken,  but  there 
is  some  error  on  the  part  of  the  recording  officer  in  putting  the 
evidence  upon  the  record  in  precise  conformity  to  the  law; 
some  omission  of  a  word,  or  the  accidental  employment  of 
one  word  for  another,  or  any  similar  error  which  cannot  mis- 
lead,—  the  mistake  may  be  overlooked,  and  the  court,  when  the 
record  becomes  the  subject  of  judicial  investigation,  may  by 
intendment  supply  what  is  omitted,  and  correct  what  is  errone- 
ous, and  then  sustain  the  record  as  though  the  proper  correc- 
tions had  been  made  by  the  recording  officer  himself.'  But 
corrections  cannot  be  made  by  intendment  unless  the  necessary 
facts  appear,  either  in  the  record  as  actually  made,  or  in  the 
official  documents  on  file  from  which  the  record  should  have 
been  drawn  up ;  the  courts  cannot  imply  the  existence  of  facts 
which  are  not  recited  anywhere  in  the  official  proceedings. 

Where  the  proceedings  are  conducted  under  the  supervision 
of  a  court  of  record,  or  must  go  before  such  a  court  for  confirma- 
tion, the  facts  which  do  not  appear  of  record  may  be  supplied 
by  leave  of  the  court,  on  a  proper  showing  by  affidavit.^  The 
authoritj'  of  the  court  to  permit  such  amendments,  in  order  to 
make  the  record  correspond  to  the  facts,  is  probably  not  dif- 
ferent from  what  it  is  to  permit  amendments  in  the  exercise  of 
its  ordinary  jurisdiction. 

If  the  facts  to  be  supplied  are  such  as  affect  individual  cases 
on  the  roU,  and  may  prejudice  the  parties,  it  would  seem  to  be 
a  matter  of  right  that  the  persons  to  be  affected  should  have 
notice  of  an  apphcation  to  amend,  and  an  opportunity  to  meet 

iMr.  Blaokwell,  speaking  of  Atkins  v.  Himnan,  7  HI.,  437,  451,  says: 
' '  Where,  in  a  collateral  action,  amendments  of  the  tax  record  were  permitted 
in  the  circuit  court,  the  supreme  court  sustained  them  upon  the  ground  that 
they  were  only  corrections  of  clerical  mistakes,  and  could  prejudice  no  per- 
son's rights ;  that  they  brought  no  new  matter  in  the  case,  and  gave  no 
additional  efficacy  to  the  proceedings,  but  simply  put  them  in  stricter  conform- 
ity to  the  provisions  of  the  statute.  And  it  must  be  remembered  that  these 
amendments  were  of  the  judgment  and  precept  under  the  Illinois  statute  of 
1839,  and  the  anterior  proceeding  on  the  files  of  the  court  furnishefl  the 
facts  whereon  the  amendments  were  based."    Blaokwell  on  Tax  Titles,  399. 

2  Young  V.  Thompson,  14  lU.,  380,  381. 
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the  showing.  This  should  certainly  be  so  if  the  application  is 
made  at  a  stage  of  the  proceedings  when  the  party,  if  the  cor- 
rection is  made,  will  have  no  opportunity  subsequently  to  raise 
any  questions  regarding  the  propriety  or  justice  of  the  amend- 
ment. As  an  illustration,  the  case  may  be  instanced  of  a  judg- 
ment which  is  erroneous  by  reason  of  some  defect  which  it  is  de- 
sired to  supply  by  an  amendment ;  in  such  case  clearly  the  party 
against  whom  the  judgment  is  to  be  validated  should  be  allowed 
the  privilege  to  contest  the  truth  of  that  which  it  is  proposed 
to  put  upon  the  record,  and  by  Avhich  it  is  expected  to  bind 
him.^  And  the  application  ought  to  be  a  distinct  proceeding 
for  the  purpose,  and  not  be  made  in  a  suit  brought  to  recover 
lands  which  have  been  sold  under  the  judgment.^  On  such  an 
apphcation  counter  affidavits  would  be  admissible,  and  the 
court  ought  to  insist  upon  a  very  clear  showing  of  the  facts, 
before  giving  its  sanction  to  the  introduction  of  any  changes 
in  a  record  not  originally  made  under  its  supervision.  There 
is  a  manifest  difference  between  such  a  case  and  the  correction 
of  errors  in  the  record  of  proceedings  which  have  been  taken 

iSee  Dunham  v.  Chicago,  55  HI.,  357.  As  to  amending  records  by  leave 
of  com-t,  and  the  staying  of  proceedings  to  permit  amendments,  see  Bishop 
V.  Cone,  3  N.  H.,  513;  Allen  v.  Archer,  49  Me.,  346;  Smith  v.  Messer,  17  N. 
H.,  430;  Bean  17.  Thompson,  19  N.  H.,  290;  Cass  v.  Bellows,  31  N.  H.,  501; 
Pierce  v.  Richardson,  37  N.  H.,  306;  Taft  v.  Bai-rett,  58  N.  H.,  447. 

2  In  an  action  of  ejectment,  to  recover  possession  of  land  by  virtue  of  a  tax 
title,  motion  was  made  to  amend  the  precept.  Treat,  Ch.  J.,  says :  "  If  such 
an  amendment  is  allowable,  it  should  only  be  made  upon  a  distinct  appli- 
cation to  the  court  for  that  purpose.  The  application  should  have  no  con- 
nection with  any  other  case.  A  contrary  course  would  introduce  much 
confusion  and  inconvenience  into  judicial  proceedings.  A  court  engaged  in 
the  trial  of  a  case  ought  not  to  be  delayed  and  embarrassed  by  a  motion  to 
amend  the  record  of  another  proceeding,  which  is  but  collaterally  in  ques- 
tion before  it.  Such  an  application  might  involve  the  necessity  of  bringing 
in  other  parties  and  different  interests  before  the  court.''  Pitkin  v.  Yaw,  13 
lU.,  251,  253.  In  another  case  the  same  judge,  in  speaking  of  a  defective 
judgment  on  a  delinquent  tax  list,  says:  "  It  may  be  that  the  circuit  court, 
upon  a  proper  application,  will  allow  the  record  to  be  so  amended  as  to  show 
when  the  judgment  was  rendered.  But  until  the  record  is  thus  perfected 
no  title  can  be  asserted  under  the  proceedings."  Young  v.  Thompson,  14 
m.,  380,  381.  Where  the  certificate  of  publication  of  the  collector's  notice 
of  his  intended  application  for  judgment  for  taxes  is  deficient,  it  may  be 
amended  by  order  of  the  court,  upon  notice  being  given  to  the  opposite 
party,  even  after  judgment.  Dunham  v.  Chicago,  55  lU.,  357,  citing 
Coughran  v.  Gutcheus,  18  111.,  390. 
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in  the  court  itself,  and  of  which  the  judges  themselves  may  be 
presumed  to  have  some  recollection. 

By  statute  in  some  states  fuU  authority  has  been  conferred 
upon  some  statutory  board  or  officer  to  permit  the  taxing  offi- 
cers on  proper  application  to  make  any  such  correction  in  their 
proceedings  as  may  be  consistent  with  justice.  Of  such  stat- 
utes it  may  be  said,  first,  that  the  authority  they  confer  cannot 
go  beyond  that  which  might  be  exercised  by  the  legislature 
itself  in  curing  defects  in  tax  proceedings ;  and  second,  that  the 
authority  exercised  must  be  within  the  permission  granted; 
nothing  is  to  be  taken  by  intendment.^ 

There  are  undoubtedly  cases  in  which  ministerial  officers 
may  correct  errors  mthout  judicial  permission ;  and  there  are 
also  some  cases  in  which  it  would  be  apparent  they  could  have 
no  such  power.  StiU  other  cases  may  be  open  to  reasonable 
doubt. 

Where  the  defect  consists  merely  in  the  failure  to  copy  into 
a  book  of  records  the  official  document  which  evidences  some 
legal  transaction,  the  proper  recording  officer  may  correct  it 
at  any  time,  by  making  the  required  record.  This  may  be 
done  by  the  officer  who  should  have  done  it  in  the  first  place, 
or  it  may  be  done  by  his  successor  in  office.  But  where  the 
document  which  should  go  upon  record  is  defective,  a  case  of 
more  difficulty  is  presented.  Many  cases  involving  the  right 
to  make  amendments  have  been  considered  in  the  state  of  ISTew 
Hampshire,  and  it  may  be  useful  to  notice  them. 

In  a  very  early  case  the  validity  of  a  town  vote  to  raise 
money  was  in  question,  and  the  court,  while  the  cause  was  on 
trial,  permitted  the  record  to  be  amended  so  as  to  show  that 
the  proper  vote  had  been  had.  The  amendment  was  made  by 
the  person  who  was  town  clerk  at  the  time  the  meeting  was 
held ;  and  the  case  does  not  show  that  he  was  still  in  office. 
The  authority  to  make  the  amendment  was  not  much  consid- 
ered ;  the  judge  contenting  himself  with  saying  that,  "  On  this 
point  we  think  that  great  care  must  be  taken  that  amendments 

1 A  supervisor  empowered  to  make  a  new  roll,  where  the  one  ab-eady 
made  is  defective,  cannot  under  this  authority  take  the  old  roll,  make  eras- 
ures and  changes,  and  deUver  it  to  the  collector  for  the  collection  of  the  tax, 
and  if  he  should  do  so,  and  attempt  be  made  to  collect,  both  ofllcers  wUl  be 
liable  in  trespass.    Ferton  v.  Feller,  33  Mich.,  199. 
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be  made  only  according  to  the  fact;  but  we  have  no  doubt 
that  a  record  may  be  amended  to  conform  to  the  truth."  ' 

In  the  next  case  in  which  a  like  question  was  raised  the 
point  was  more  fully  considered.  It  was  admitted  that  there 
were  defects  in  the  record  of  to^vn  proceedings  which  would 
be  fatal  to  a  tax  title  then  under  consideration  in  a  case  on 
trial,  unless  they  could  be  cured.  The  defects  are  summed  up 
by  the  court  and  the  case  disposed  of  as  follows :  "  The  return 
of  the  posting  up  of  the  warrant  for  the  town  meeting  is  insuf- 
ficient. It  does  not  state  when  it  was  posted  up.  JSTor  does 
it  show  that  it  was  posted  at  a  public  place.  It  does  not  ap- 
pear that  Thirston,  who  was  chosen  collector,  took  the  oath  of 
ofiice  prescribed  by  law.  And  there  are  defects  in  the  return 
of  the  collector,  to  which  exceptions  have  been  taken. 

"  The  tenants  move  that  these  proceedings  may  be  amended. 
It  has  been  already  settled  that  the  records  of  towns  may  be 
amended  to  conform  to  the  truth  of  the  fact.^  The  amend- 
ment must  be  made  by  the  person  who  was  in  office  at  the 
time.^ 

"  It  seems  probable  that,  in  the  prior  cases  where  amend- 
ments have  been  allowed,  the  officers  who  were  permitted  to 
make  them  were  not  in  office  at  the  time ;  if  they  were,  it  must 
have  been  under  subsequent  election ;  and  the  right  to  have 
the  amendment  made  cannot  depend  upon  the  question  whether 
the  officer  has  again  been  elected.  The  form  in  which  such 
amendments  are  to  be  made  has  never  yet  been  settled.  It 
would  be  very  dangerous  to  sanction  alterations  of  the  books 
themselves  by  erasures  and  interlineations.  And  we  are  of 
opinion  that  they  should  be  made  only  upon  evidence  showing 
the  truth  of  the  facts,  and  then  by  drawing  out  in  form  the 
amendment  which  the  facts  authorize.    The  amendment,  with 

1  Bishop  V.  Cone,  3  N.  H.,  513,  516,  per  Richardson,  Ch.  J.,  who  cites,  as 
authority,  Welles  v.  BatteUe,  11  Mass.,  477,  and  Taylor  v.  Henry,  3  Pick., 
897.  The  record  as  amended  is  as  conclusive  of  the  facts  recited  as  it  would 
have  been  if  made  correct  at  first.  Halleck  v.  Boylston,  117  Mass.,  469.  See 
Kansas  City,  etc.,  R.  Co.  v.  Tontz,  29  Kan.,  460. 

2  Citing  Bishop  v.  Cone,  3  N.  H.,  513;  Welles  v.  BatteUe,  11  Mass.,  477; 
Cardigan  v.  Page,  6  N.  H.,  182.  See,  also,  Boston  Turnpike  Co.  v.  Pomfret, 
30  Conn.,  590;  Chamberlain  v.  Dover,  13  Me.,  466;  Allen  v.  Archer,  49  Me., 
346 ;  Pierce  v.  Richardson,  37  N.  H.,  806. 

3  Taylor  I).  Henry,  3  Pick.,  897. 
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the  order  under  which  it  is  made,  may  then  be  annexed  to  the 
books  where  the  original  is  recorded,  so  that  the  whole  matter 
will  appear;  and,  in  fm-uishing  copies,  the  original  and  amend- 
ment should  both  bo  furnished. 

"  But  it  is  objected,  on  the  part  of  the  demandant,  that  no 
amendment  ought  to  be  made  to  her  prejudice.  That,  when  she 
purchased,  these  defects  in  the  vendue  title  were  apparent,  and 
that  she  must  be  presumed  to  have  purchased  with  knowledge 
that  the  title  was  defective. 

"  The  general  rule  is  that  amendments  of  records  are  made 
with  saving  of  the  rights  of  third  persons  acquired  since  the 
existence  of  the  defect.^ 

"  To  apply  this  rule,  however,  to  all  cases  of  defects  in  sales 
of  lands  for  taxes,  would,  in  effect,  be  very  nearly  denying  a 
right  to  amend ;  as  the  owner  of  the  land  sold  would  attempt 
to  defeat  any  amendment  by  conveying  to  some  friend  who 
would  bring  a  suit  in  his  behalf.  It  would,  at  least,  be  neces- 
sary to  confine  the  application  of  the  principle  to  cases  where 
the  land  had  been  actually  conveyed  lona  fide. 

"  But  instances  might  exist  when  the  purchaser,  although  he 
might  not  have  found  upon  the  records  all  that  was  'hecessary 
to  make  a  formal  and  valid  record,  might  have  been  well  as- 
sured, from  what  he  did  find,  that  all  that  was  necessary  had 
in  fact  been  done. 

"  For  instance,  in  relation  to  the  two  first  defects  in  the  rec- 
ords in  this  case  —  in  the  return  of  the  warning  of  the  meeting, 
and  in  the  record  of  the  oath  of  the  collector  — although  these 
records  are  not  sufficient  in  point  of  law,  they  lead  the  miad 
of  any  one  to  the  belief  that  what  was  requisite  was  probably 
done.  And  in  such  cases,  where  the  fact  appears  to  be  stated, 
but  not  in  a  formal  manner,  there  is  no  reason  why  he  who 
purchases  should  not  be  subjected  to  the  same  liability  to  have 
the  amendment  made,  and  the  record  put  in  form,  that  his 
grantor  would  have  been,  had  lie  attempted  to  recover  the 
land. 

"  There  are  cases  where,  although  all  that  is  required  may 
not  appear  of  record,  it  may  be  left  to  the  jury  to  presume  that 
aU  that  was  required  was  done.     As  in  Bishop  v.  Cone, —  al- 

1  Citing  Chamberlaia  v.  Crane,  4  N.  H.,  115;  Bowman  u.  Stark,  6  N.  H., 
459. 
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though  the  application  of  the  principle  in  that  case  may,  per- 
haps, have  been  questionable,  on  account  of  the  transactions 
having  been  so  recent,  that,  if  the  truth  would  have  warranted 
it,  an  amendment  might  have  been  made.  Whether  that  prin- 
ciple could  be  applied  against  a  subsequent  purchaser,  it  is  not 
necessary  to  determine.  But  where  what  is  necessary  is,  al- 
though not  formally  stated,  so  far  set  down  as  to  lead  to  a 
belief  that  a  correct  record  might  have  been  made,  there  seems 
to  be  no  reason  why  a  purchaser,  who  has  access  to  the  rec- 
ords, should  not  take  it  subject  to  a  right  to  have  the  record 
put  in  form,  if  the  truth  will  warrant  it. 

"  When,  on  the  other  hand,  nothing  appears  upon  the  rec- 
ord in  relation  to  any  particular  fact  necessary  to  make  out  a 
title,  nor  is  anything  set  down  from  which  it  is  naturally  to 
be  inferred  that  the  fact  existed,  a  subsequent  hona  fide  pur- 
chaser ought  hot  to  have  his  title  defeated  by  supplying  a 
record  instead  of  amending  a  record."  ^ 

The  subsequent  cases  in  JSTew  Hampshire  are  in  accord  with 
these,  and  fully  sustain  them  in  their  conclusions.^    It  is  said 

1  Gibson  v.  Bailey,  9  N.  H.,  168,  176,  per  Parker,  Ch.  J.  The  judge  there- 
upon proceeds  to  say  that  "  upon  these  principles,  if  the  facts  will  warrant 
it,"  the  various  defects  which  he  points  out  in  detail  may  be  amended. 
But  he  adds,  "  we  must  first  have  evidence  to  show  that  these  amendments 
may  be  made  with  truth." 

2  On  the  trial  of  Bean  v.  Thompson,  19  N.  H.,  390,  involving  the  validity 
of  a  tax  voted  at  a  town  meeting,  it  appearing  that  there  was  no  return 
upon-the  warrant  calling  the  meeting,  the  selectmen  who  were  in  office 
when  it  was  held  wei-e  permitted,  on  motion,  to  make  the  proper  return. 
Woods,  J.,  says :  "  Leave  is  often  granted  to  officers,  whose  returns  of  their 
doings,  or  records  of  pubhc  ti-ansactions,  are,  by  law,  made  evidence  to  cor- 
rect errors  or  to  supply  omissions,  to  conform  to  the  truth.  The  interest 
which  the  pubhc  have  in  the  correctness  and  fullness  of  the  record,  and  the 
responsibility  of  the  officer  himself  for  the  accuracy  of  his  own  doings,  are 
primarily  a  good  cause  for  granting  such  indulgences  tending  to  the  promo- 
tion of  reasonable  objects.  And  it  has  never  been  deemed  an  objection  to 
the  amendment  of  a  return  or  record,  that  proceedings  were  pending  which 
might  be  affected  by  it,  except  that  where  rights  or  claims  hona  fide  have 
intervened,  amendments  that  would  entirely  defeat  them  have  been  in  some 
instances  denied."  And  he  refers  to  Gibson  v.  Bailey,  supra,  as  laying  down 
the  proper  rule  on  the  subject.  In  Scammon  «.  Soammon,  38  N.  H.,  419, 
439,  Bishop  v.  Cone,  and  Gibson  v.  Bailey,  are  again  referred  to  with  ap- 
proval. In  Cass  V.  Bellows,  31  N.  H.,  501,  they  also  are  approved,  but  the 
proper  person  to  make  the  corrections  then  necessary  was  dead,  and  conse- 
quently they  could  not  be  made.     See,  further,  Prescott  v.  Hawkins,  13  N. 
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that  "it  has  never  been  held  that  such  amendments  could  be 
allowed  by  any  other  tribunal  than  one  of  the  superior  courts." ' 
And  yet  unless  some  statute  confers  upon  them  the  authority, 
it  is  not  very  clear  whence  they  derive  it,  nor  how  a  township 
officer,  or  one  who  has  been  such,  can,  iri  this  collateral  way, 
have  authority  conferred  upon  him  to  do  anything  which,  with- 
out such  authorization,  wonld  be  an  illegal  act.  • 

An  early  case  in  Massachusetts,  often  quoted  in  ISTew  Hamp- 
shire, involved  the  validity  of  a  correction  by  a  town  clerk,  of 
his  own  motion,  to  cure  a  defect  in  an  entry  made  by  himself. 
The  amendment  was  sustained ;  the  court  expressing  the  opin- 
ion that  the  clerk  might  have  made  it  at  any  time  while  he 
held  the  office,  even  though  under  a  subsequent  election.^  But 
it  is  held  in  the  same  state  that  the  successor  of  the  clerk  can 
have  no  authority  to  make  corrections  in  records  of  transac- 
tions which  were  had  before  he  came  into  office.' 

In  Vermont  it  has  been  said  that  "  the  pi'actice  of  amending 
and  altering  the  records,  when  a  controversy  has  arisen,  to 
meet  a  particular  case,  or  in  consequence  of  a  decision  of  the 
court,  cannot  be  defended."  *  In  a  later  case  the  right  to  amend, 
under  proper  restrictions,  was  asserted.  "  While  it  is  obvious," 
say  the  court,  '•  some  limits  must  be  fixed  to  such  amendments, 
we  do  not  feel  prepared  to  say,  as  matter  of  law,  that  they  are 
never  allowable.  If  the  officer  making  the  record  were  out  of 
office,  or  were  a  party  to  the  suit,  as  in  Hadley  v.  Chamberhn, 
11  Vt.,  618,  and  in  many  other  cases,  it  might  be  improper. 
.  .  But  we  think  in  general  it  must  be  regarded  as  the  right 
of  the  clerk  of  a  town,  or  other  municipal  corporation,  while 
having  the  custody  of  the  records,  to  make  any  record  accord- 

H.,  19;  Herce  v.  Eichardson,  37  N.  H.,  306,  309;  Jaquith  v.  Putney,  48  N. 
H.,  138. 

1  Pierce  v.  Richardson,  37  N.  H.,  306,  311,  per  Bell,  J. ;  Eoberts  v.  Holmes, 
54  N.  H.,  560. 

2  Welles  V.  BatteUe,  11  Mass.,  477,  481,  per  Parker,  Ch.  J. 

3 Taylor  v.  Hemy,  2  Pick.,  397.  The  defect  consisted  in  the  failure  to 
record  the  adjournment  of  the  town  meeting  at  which  the  new  clerk  was 
chosen. 

4  Williams,  Ch.  J.,  in  Hadley  v.  Chamberhn,  11  Vt.,  618.  The  amendment 
was  made  in  open  court  on  the  trial  of  a  cause  involving  the  sufficiency  of 
the  record.  One  peculiarity  of  the  case  was  that  the  officer  making  the 
amendment  was  a  party  to  the  suit,  and  made  it  for  his  own  protection. 
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ing  to  the  facts.  And  we  do  not  perceive  that  his  having  been 
out  of  office,  and  restored  again,  could  deprive  him  of  that  right. 
But  even  the  officer  could  not  alter  or  amend  a  record  upon  the 
testimony  of  third  persons,  ordinarily,  and  ought  not  to  do  it 
upon  his  own  recollection,  unless  in  very  obvious  cases  of  omis- 
sion or  error,  of  which  the  present  might  fairly  be  regarded  as 
one,  probably.  Such  amendments  should  ordinarily  be  made 
by  the  original  documents  or  minutes."  ^ 

It  is  observable  of  this  case  that  the  amendment,  which  con- 
sisted in  the  signing  of  the  record  of  warning  of  a  school  dis- 
trict meeting,  was  made  by  the  clerk  on  the  trial  of  a  cause, 
where  the  record  was  in  question,  and  without  the  permission 
of  the  court.  From  the  case  it  appears  that  "  the  court  de- 
cided that  they  had  no  power  over  the  clerk,  and  could  give 
him  no  directions,  but  said  that  in  the  opinion  of  the  court  the 
clerk  had  a  right,  if  he  chose  to  do  so,  to  amend  the  record  in 
that  particular,  if  such  amendment  would  be  according  to  the 
truth;  but  that  the  clerk  must  judge  for  himself  whether  he 
would  or  should  make  such  amendment ;  and  the  court  added 
that  if  such  amendment  was  made,  the  record,  in  the  opinion 
of  the  court,  would  be  admissible."  This  remark  distinguishes 
the  case  broadly  from  those  in  Hew  Hampshire,  and  leaves 
the  responsibility  of  all  amendments  with  the  officer  himself. 

In  New  York,  in  a  case  in  which  the  affidavit  of  the  assess- 
ors, attached  to  the  assessment  roll,  was  found  to  be  defective, 
the  opinion  was  expressed  that  it  would  be  competent  for  the 
board  of  supervisors,  when  in  session  for  the  purposes  of  a  re- 
view of  the  rolls,  "  to  send  for  the  assessors  of  any  one  town 
to  come  before  them,  and  supply  omissions  and  make  the 
necessary  affidavits  where  the  omission  occurred  through  acci- 
dent or  mistake." ^  This  opinion  appears  entirely  reasonable; 
and  it  would  seem  that  the  officer  who,  through  any  careless- 
ness or  error,  has  executed,  or  even  delivered,  a  defective  proc- 
ess or  return,  ought  to  be  at  liberty  to  correct  it  at  any  time 
afterwards,  before  any  decisive  action  has  been  taken,  under 

1  Redfldd,  Ch.  J.,  in  Mott  v.  Reynolds,  37  Vt.,  206,  308. 

2  Parish  v.  Golden,  35  N.  Y.,  463,  465,  per  Morgan,  J.  In  Missouri  it  has 
been  held  that  a  special  tax  bill  may  be  amended  to  correct  the  name  of  the 
owner  of  land,  by  the  ofilcer  who  issued  it,  though  out  of  office.  Stadler  v. 
Eoth,  59  Mo.,  400;  Kjley  v.  Cranor,  51  Mo.,  541. 

21 
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the  process  or  document  amended,  and  while,  therefore,  there 
is  no  possibility  that  the  error  can  have  prejudiced  any  one. 

Of  course  the  amendment  could  not  be  made  by  one  who 
was  no  longer  in  office,  as  under  such  circumstances  it  would 
not  be  an  official  act.'  Neither  could  it  be  made  under  circum- 
stances where  it  could  operate  unjustly  upon  the  rights  of  par- 
ties. Thus  it  has  been  held  in  Vermont  that  if  a  tax  sale  is 
fatally  defective  by  reason  of  the  failure  of  the  town  clerk  to 
certify  in  his  record  that  the  advertisements  were  published  as 
required  by  law,  the  clerk  cannot  make  it  good  by  amending 
his  record  after  the  time  for  redeeming  from  the  sale  has  ex- 
pired. The  reason  is,  that  the  owner,  relying  upon  the  record, 
may  have  omitted  to  redeem,  inasmuch  as  his  land  has  not 
been  legally  sold.'  But  until  the  rights  of  third  parties  have 
intervened,  or  conclusive  action  has  been  taken  in  reliance  upon 
the  records  or  documents,  as  representing  in  their  imperfect 
state  the  actual  facts,  it  is  not  perceived  why  a  mistake  once 
made  should  be  crystallized  and  preserved  as  an  instrument  for 
the  destruction  of  all  that  shall  follow,  instead  of  being  cor- 
rected, that  legal  proceedings  may  be  supported  upon  it.  The 
question  to  some  extent  is  one  of  public  policy ;  and  while  un- 
doubtedly it  is  wise  to  hold  strictly  to  the  rule,  that  records 
shall  not  be  tampered  with  to  the  injury  of  parties  concerned, 

1  Shaw,  Ch.  J.,  in  Hartwell  v.  Littleton,  13  Pick.,  329, 332.  "  The  first  ques- 
tion is  whether  the  town  clerk  of  a  former  year,  who  does  noi;  now  hold 
that  of&ce,  can  be  allowed  to  come  in  and  amend  the  record  of  a  former 
yeai-,  made  whilst  he  was  in  that  ofElce ;  and  the  court  are  of  opinion  that 
he  cannot.  It  has  been  held  in  Welles  v.  Battelle,  11  Mass.,  477,  that  where 
a  clerk  continues  in  ofSce  several  years,  by  repeated  annual  elections,  he 
may  amend  the  record  of  a  former  year,  notwithstanding  an  election  has 
intervened,  and  though  he  does  not  hold  the  office  under  the  same  appoint- 
ment. But  we  think  there  is  an  obvious  distinction  in  principle  between 
the  two  oases.  In  the  latter  the  clerk  not  only  knows  the  fact  in  relation 
to  which  the  amendment  is  to  be  made,  which  is  a  circumstance  common 
to  both,  but  he  still  enjoys  the  confidence  of  the  town,  is  by  their  vote  in- 
trusted with  the  custody  of  then-  records,  and  is  held  responsible  for  then- 
purity  and  correctness  under  tha  sanction  of  his  official  oath,  and  all  such 
other  guards  as  the  law  has  thought  it  necessary  to  prescribe  in  the  case  of 
a  clerk  actually  in  office.  The  intervening  election  is  substantially  a  con- 
tinuance of  the  clerk  in  the  same  office."  And  see  School  District  v.  Ather- 
ton,  13  Met.,  105. 

=  JudevineiJ.  Jackson,  18  Vt.,  470,  approved  and  followed  in  Langdon  v. 
Poor,  20  Vt.,  13.     Compare  Jaquith  v.  Putney,  48  N.  H.,  138. 
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ttere  is  no  principle  or  reason  of  public  policy  which  should 
preclude  the  correction  of  errors  before  rights  have  become 
fixed,  but  many  considerations  which  support  it. 

No  amendment  can  make  valid  a  tax  sale  that  was  void  for 
want  of  a  proper  description  of  the  land  in  the  assessment  and 
subsequent  proceedings.'  And  if  fatal  errors  occur  in  tax  con- 
veyances, they  can  neither  be  amended  by  the  olficer,  nor  cor- 
rected by  motion  in  a  court  of  law.^  The  proper  tribunal  for 
that  purpose  is  a  court  of  equity.  A  court  of  law,  where  the 
defectiye  conveyance  was  in  question,  might  order  the  case 
continued  to  give  opportunity  for  relief  in  equity,  but  could 
not  do  more.' 

An  officer  to  whom  return  has  been  made  by  another  has 
no  authority  to  amend  such  return,*  but  a  correction  in  an  im- 
material point  can  give  no  one  a  ground  of  complaint.' 

'  Roberts  v.  CSiaa  Tin  Pen,  33  Cal.,  359. 

2  See  for  an  attempt  to  correct  made  by  an  officer  six  years  after  the  sale, 
French  v.  Edwards,  5  Sawy,  366.  An  unauthorized  alteration  of  a  special 
tax  bill  does  not  destroy  it,  but  deprives  it  of  its  character  of  prima  facie 
evidence.     Kefferstein  v.  Knox,  56  Mo.,  186. 

3  Annan  v.  Baker,  49  N.  H.,  161,  171,  per  Nesmith,  J.,  citing  Prescott  v. 
HawMns,  13  N.  H.,  19. 

^BUght  V.  Banks,  6  T.  B.  Monr.,  193,  306;  BHght  v.  AtweU,  7  T.  B.  Monr., 
364,  368.     See  BeUows  v.  "Weeks,  41  Vt.,  590,  600 ;  Jones  v.  Tiffin,  24  la.,  190. 

5  Case  V.  Dean,  16  Mich.,  12.  As  to  amendments  permitted  by  statute  in 
Iowa,  see  Jones  v.  Tiffin,  24  la.,  190 ;  Conway  v.  Younkin,  38  la.,  295. 
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CHAPTER   XI. 

THE   LEGISLATIVE    DETERMINATION   THAT  A  TAX   SHALL   BE 

LAID. 

Necessity  for  legislation.  The  power  to  tax  being  legis- 
lative, there  must  be  distinct  authority  of  law  for  every  levy 
upon  the  people  under  that  power.'  The  authority  may  come 
from  the  constitution,  which,  in  exceptional  cases,  will  provide 
for  the  levy  of  a  specific  tax,  or  for  a  tax  for  some  defined  pur- 
pose ;  but  in  general  the  authority  will  come  from  the  legisla- 
ture, and  must  be  expressed  in  statutory  form.  The  rule  is 
one  which  applies  to  federal  taxation  and  to  taxation  in  every 
state  in  all  its  phases,  whether  it  be  taxation  for  state  purposes 
and  directly  by  the  state  itself,  or  taxation  for  municipal  pur- 
poses and  by  municipal  bodies,  or  taxation  in  the  form  of  local 
assessments.-  And  in  the  case  of  local  taxation  there  must  com- 
monly be  two  distinct  acts  of  legislation :  first,  that  by  the  state 
giving  the  power  to  tax,  and  second,  that  by  the  local  legisla- 
tive or  quasi  legislative  authority,  laying  the  tax  under  the 
power  so  given. 

The  term  levy  wiU  be  used  in  this  chapter  as  meaning  the 
legislative  act,  whether  state  or  local,  which  determines  that  a 
tax  shall  be  laid.' 

1  Stetson  I'.  Kempton,  13  Mass.,  372;  Cruikshaiiks  v.  Charleston,  1  McCord, 
360;  Vii-ginia,  etc.,  R.  Co.,  v.  "WasMngton  Co.,  30  Grat.,  471;  Cotton  Ex- 
change V.  Assessors,  85  La.  An.,  1154;  State  v.  Hagood,  13  S.  C,  46 ;  Webster 
I'.  People,  98111.,  343. 

2See  Norris  v.  Russel,  5  Cal.,  349;  Litchfield  v.  Vernon,  41  N.  Y.,  133; 
Allen  V.  Peoria,  etc.,  R.  R.  Co.,  44  HI.,  85;  Bangs  v.  Snow,  1  Mass.,  181; 
Lisbon  v.  Bath,  31  N.  H.,  319;  Daily  v.  Swope,  47  Miss.,  367;  Columbia  v. 
Guest,  3  Head,  413 ;  State  v.  Charleston,  8  Speers,  633 ;  Simmons  v.  Wilson, 
66  N.  C,  336;  Vanover  v.  Justices,  37  Ga.,  354;  Lott  v.  Ross,  38  Ala.,  156; 
Richmond  v.  Daniel,  14  Grat.,  385;  BuUock  v.  Curry,  2  Met.  (Ky.),  171; 
Bright  V.  McCullough,  27  Ind.,  223. 

3  Perry  Co.  v.  Selma,  etc.,  R.  Co.,  58  Ala.,  546;  Maguire  v.  Board  of  Mo- 
bile, 71  Ala.,  401;  State  v.  McGinnis,  36  La.  An.,  558.  The  term  is  often 
used  to  cover  much  more  than  the  legislative  act.  Thus,  in  Moore  v.  Foote, 
82  Miss.,  469,  479,  it  is  said  that  "levy  imports  the  ascertaiument  of  the 
amount  to  be  raised,  and  the  performance  of  such  acts  as  would  authorize 
the  tax  collector  to  proceed  to  collect."    And  see  Bradley  v.  Lincoln  Co.,  60 
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A  legislative  act  for  the  levy  of  a  tax,  as  much  as  in  any 
other  case,  must  be  passed  under  the  restrictions  of  the  consti- 
tution, or  it  can  have  no  validity.  Therefore,  when  the  con- 
stitution requires  an  act  to  have  but  one  object,  which  shaU  be 
expressed  in  the  title,  the  requirement  must  be  complied  with.^ 
And  if  local  or  special  laws  are  forbidden  by  the  constitution, 
they  wiU  be  void  in  tax  cases.^ 

Revenue  Ibills:  Statement  of  purpose.  It  is  provided  in 
the  constitution  of  New  York  that  "  every  law  which  imposes, 
continues  or  revives  a  tax  shall  distinctly  state  the  tax  and  the 
object  to  which  it  is  to  be  applied,  and  it  shall  not  be  sufficient 
to  refer  to  any  other  law  to  fix  such  tax  or  object."  There  are 
similar  provisions  in  the  constitutions  of  some  other  states. 
Where  they  do  not  exist  it  is  doubtless  competent  for  a  state 
to  levy  taxes  generally  without  in  the  revenue  bill  giving  any 
specification  of  object,  and,  when  the  taxes  are  collected,  to 
appropriate  them  to  any  purpose  which  falls  within  the  com- 
prehension of  public  objects  for  the  purposes  of  state  care.^ 
And  the  state  may  authorize  a  municipal  corporation  to  levy 
taxes  in  the  same  general  way ;  the  just  presumption  being 
in  such  case  that  the  moneys,  when  raised,  wiU  be  lawfully  ap- 

V 

Wis.,  71;  Sheldon  v.  Van  Buskirk,  2  N.  Y.,  473.  On  the  other  hand,  the 
term  to  levy  a  tax  is  sometimes  used  in  the  sense  to  collect.  See  Waterman 
V.  Harkness,  2  Mo.  Ap.,  494;  VaUe  v.  Fargo,  1  Mo.  Ap.,  344. 

iCooley,  Const.  Lim.,  5th  ed.,  170-181,  and  cases  cited;  Eichards  v.  Ham- 
mer, 42  N.  J.,  435;  People  v.  Home  Ins.  Co.,  92  N.  Y.,  328;  Singer  Manuf. 
Co.  V.  Graham,  8  Or.,  17;  National  Bank  v.  Barber,  24  Kan.,  534;  Inter- 
national, etc.,  R.  Co.  V.  Smith  Co.,  54  Tex.,  1 ;  San  Francisco,  etc.,  R.  Co.  v. 
State  Board,  60  Cal.,  12. 

2  As  to  what  are  local  or  special  laws  in  tax  cases,  see  Matter  of  Elevated 
Raiboad  Co.,  70  N.  Y.,  327;  Matter  of  Church,  92  N.  Y.,  1.  A  law  is  not 
local  which  provides  generally  for  local  government  or  local  taxation.  State 
V.  Franklin  Co.,  35  Ohio  St.,  458;  Van  Riper  v.  North  Plainfield,  43  N.  J., 
349.  Nor  is  a  law  special  which,  designating  subjects  of  taxation,  desig- 
nates one  or  more  classes  only;  as,  for  example,  one  or  more  kinds  of  busi- 
ness or  of  corporations.  State  v.  St.  Louis,  etc.,  R.  Co.,  9  Mo.  Ap.,  532.  But 
an  act  to  cure  defects  in  a  particular  local  levy  of  taxes  is  void  where  local 
laws  are  forbidden.  Kimball  v.  Rosendale,  43  Wis.,  407.  As  are  laws 
specially  taking  away  remedies  in  tax  cases,  when  special  laws  are  forbid- 
den.' State  V.  CaJ.  Mining  Co.,  15  Nev.,  234;  16  Nev.,  449;  State  v.  Consol. 
Mming  Co.,  16  Nev.,  432. 

3  Long  V.  Com'rs  of  Richmond,  76  N.  C,  273. 
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propriated.1  Provisions  like  the  one  recited  may  nevertheless 
prevent  some  abuses,  and  considerable  importance  has  been 
attached  to  them.  But  the  purposes  of  government  are  so 
infinite  in  variety  that  the  specification  must  for  the  most  part 
be  very  general,  or  the  constitution  could  not  be  complied  with ; 
and  in  ISTew  York  it  has  been  held  that  a  statement  in  a  tax 
law,  that  the  money  to  be  raised  is  to  be  paid  into  the  treasury 
to  the  credit  of  the  general  fund,  is  a  sufficient  compliance 
with  the  requirement.-  The  same  ruling  was  made  where  the 
statement  was  that  the  moneys  raised  should  be  applicable  to 
the  payment  of  the  ordinary  and  current  expenses  of  the 
state.'  But  a  law  does  not  distinctly  state  the  tax  imposed 
where  it  provides  for  a  tax  of  three  and  a  half  miUs  on  the 
dollar  of  valuation,  "  or  so  much  thereof  as  may  be  necessary ;" 
nor  does  it  comply  with  the  constitution  when  it  refers  to 
another  law  for  the  specification  of  the  object.* 

It  is  sometimes  a  serious  question  whether  a  constitutional 
provision  is  so  far  complete  and  specific  in  itself  as  to  consti- 
tute a  sufiicient  law  without  assistance  from  legislation.  If  it 
is,  it  must  be  considered  mandatory  and  self -executing,  and  ef- 
fect must  be  given  to  it  accordingly.^  If  it  is  not,  it  simply 
lays  its  mandate  upon  the  legislature,  and  will  fail  of  eilect  if 

iHalsey  v.  People,  84  111.,  89. 

2 Peoples.  Supervisors  of  Orange,  17  N.  Y.,  235.  See  same  case  below, 
37  Barb.,  575. 

3 People  V.  Home  Ins.  Co.,  93  N.  Y.,  338;  People  v.  Nat.  Fire  Ins.  Co.,  27 
Hun,  188. 

4  People  V  Supervisors  of  Kings,  52  N.  Y.,  556.  There  are  in  the  same 
case  some  important  rulings  upon  constitutional  requirements  respecting 
the  submission  to  the  people  of  laws  for  the  creation  of  debts. 

The  constitutional  provision  has  no  application  to  special  local  assessments. 
Petition  of  Ford,  6  Lans.,  93;  Guest  v.  Brooklyn,  8  Hun,  97.  See  People  v. 
Havemeyer,  47  How.  Pr.,  494.  It  is  not  violated  by  an  act  which,  in  taxing 
a  raihoad,  appropriates  the  county  taxes  to  the  payment  of  the  bonds  voted 
therein  in  aid  of  the  road.  Bridges  v.  Supervisors  of  Sullivan,  98  N.  Y., 
570.  It  is  not  violated  by  a  provision  in  a  law  for  taxing  foreign  insurance 
companies  which  grades  the  tax  by  that  which  is  or  may  be  imposed  at  the 
place  of  then-  domicile  on  New  York  insurance  companies.  People  v.  Fire 
Association,  93  N.  Y.,  311.  Nor  by  one  which  creates  a  board  of  esti- 
mate and  apportionment,  and  authorizes  the  supervisors  to  cause  the  amount 
certified  to  them  by  such  board  to  be  raised  by  taxation.  Townsend  v.  New 
York,  16  Hun,  363. 

5  See  Cooley,  Const.  Lim.,  5th  ed.,  98-103. 
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that  body  neglect  to  pass  the  necessary  laws  to  carry  out  the 
will  of  the  people  expressed  in  it.  In  the  case  of  provisions 
like  the  one  referred  to,  there  is  no  doubt  of  their  manda- 
tory and  self-executing  character.  They  require  conformity 
to  their  directions  in  aU  legislation  of  a  certain  class,  and  if 
obedience  to  the  requirement  does  not  appear,  the  legislation 
is  void.'  But  they  have  no  application  to  a  case  in  which  the 
constitution  itself  makes  an  appropriation  of  tax  moneys,  and 
the  legislature  merely  gives  effect  to  the  provision  for  the 
purpose." 

Contracting  debts.  The  incurring  of  a  debt  by  a  public 
corporation  is,  in  a  certain  sense,  the  first  step  in  taxation, 
since  debts  by  such  corporations  are  commonly  only  to  be  paid 
by  taxation.  Every  state  has  inherent  power  to  contract 
debts,  subject  only  to  such  restraints  as  the  people  by  the  con- 
stitution may  have  imposed;'  but  any  officer  assuming  to 
pledge  the  credit  of  the  state  must  have  authority  of  law  for 
the  purpose.  Sometimes  the  extent  of  indebtedness  is  re- 
stricted in  amount,  and  any  attempt  to  increase  it  beyond  the 
restriction  would  be  ^oltra  vires.  Sometimes  the  restriction  is 
that  a  law  for  the  ci-eation  of  a  debt  shall  only  take  effect  after 
approval  by  the  people  by  popular  vote.  Sometimes  it  is 
merely  that  the  law  for  the  purpose  shall  be  passed  by  two- 
thirds  vote ;  which  means  two-thirds  of  a  quorum,^  unless  the 
constitution  otherwise  specifies.^ 

"Where  the  constitution  required  that  every  law  creating  a 
state  debt  should  levy  a  tax  annually  sufficient  to  pay  the 
annual  interest  of  such  debt,  the  requirement  was  held  com- 
plied with  by  a  provision  "that  an  annual  tax  in  addition  to 
all  other  taxes  shall  be  levied  upon  the  property  of  the  state, 

1  People  V.  Supervisors  of  Kings,  53  N.  Y.,  556;  Dean  v.  Lufkin,  54  Tex., 
266. 

2Wolcott  V.  People,  17  Mich.,  68. 

'Harris  v.  Dubuclet,  30  La.  An.,  663. 

4 State  V.  McBride,  4  Mo.,  303;  Southworth  v.  Palmyra,  etc.,  E.  Co.,  3 
Mich.,  287;  Bond  Debt  Cases,  13  S.  C,  300;  Cass  Co.  v.  Johnston,  95  IT.  S., 
360;  Morton  u.  Controller,  4  S.  C.  480. 

5  Where  the  requirement  is  a  majority  of  aU  the  members  elected,  all  are 
to  be  counted,  though  one  is  ineligible.  Satterlee  v.  San  Francisco,  38  CaL, 
314. 
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sufficient  to  pay  the  interest  on  the  loan,"  etc.,  there  being  then  in 
force  a  general  law,  under  which  it  became  the  duty  of  an  ex- 
ecutive officer  to  fix  the  amount  of  the  tax  and  order  its  col- 
lection.i  So  it  was  held  comphed  with  in  an  act  for  borrowing 
mone)"  on  state  bonds  when  the  provision  was  "  that  the  faith 
and  credit  of  the  state  is  hereby  pledged  for  the  payment  of 
principal  and  interest  on  said  bonds,  and  a  sufficient  amount  of 
taxes  is  hereby  levied  to  pay  the  interest  accruing  on  said  bonds 
annually."  ^ 

JVIunioipahties  have  power  to  contract  debts  for  strictly  cor- 
porate purposes,  and  for  no  others,  except  as  within  the  limits 
discussed  in  a  preceding  chapter '  they  may  be  authorized  by 
legislation  to  go  further.  But,  even  for  the  customary  purposes, 
the  power  niaj'  be  restrained  by  constitutional  provision,  or  by 
legislation.  Where  authority  to  contract  debts  is  given,  au- 
thority to  tax  for  their  satisfaction  may  be  deemed  given  also, 
without  express  words  to  that  efPect,  if  such  appeara  to  be  the 
intent  of  the  legislature ;  but  an  imphcation  to  that  effect  is 
not  a  necessary  one,  and  a  party  contracting  with  the  munici- 
pality must  take  note  of  its  power  to  tax,  and  of  any  limitation 
that  may  exist  upon  it.* 

1  Morton  v.  ControUer,  4  S.  C,  430. 

-  jMorton  v.  Controller,  4  8.  C. ,  430.  The  method  of  fixing  upon  the  exact 
amount  to  be  raised  by  the  computation  of  some  executive  or  ministerial 
ofHcer  is  not  objectionable.  See  above  case.  Also,  Edwards  v.  People,  88 
lU.,  340. 

Provision  is  sometimes  made  for  a  regular  annual  levy  for  a  "  sinking 
f\md."  A  sinking  fund  is  a  fund  set  apart  to  meet  the  requirements  of 
some  regular  loan  for  which  public  obligations  are  issued ;  and  it  cannot  be 
either  raised  for  or  devoted  to  floating  indebtedness.  Union  Pac.  E.  Co.  v. 
Buffalo  Co.,  9  Neb.,  449;  Same  v.  York  Co.,  10  Neb.,  613;  Same  v.  Dawson 
Co.,  12  Neb.,  354.  A  constitutional  provision  was  that  "It  shall  be  the 
duty  of  the  legislature  to  provide  by  law,  in  all  cases  where  a  state  or  county 
debt  is  created,  adequate  means  for  payment  of  current  interest,  and  two 
per  cent,  as  a  sinking  fund  for  the  redemption  of  the  principal."  Held,  not 
to  preclude  the  creation  of  a  debt  payable  in  ten  years ;  the  requirement  of 
a  sinldng  fund  being  only  designed  to  make  certain  the  payment  within 
fifty  years.  Bagby  v.  Bateman,  50  Tex.,  446.  As  to  the  appropriation  of 
sm-plus  revenues  to  pay  previous  debts,  see  State  v.  State  Auditor,  83  La. 
An.,  89. 

3  See  chap.  TV. 

*  Jeffries  v.  Lawrence,  43  la.,  498 ;  citing  Iowa  R.  E.  Land  Co,  v.  Sac  Co., 
39  la.,  134;  Supervisors  v.  United  States,  18  WaU.,  71. 
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Municipal  Taxation.  The  municipal  corporations  of  a  state 
having  no  inherent  power  to  tax  must  take  such  power  as  is 
conferred  under  the  conditions  and  limitations  that  may  be 
prescribed,  and  only  for  such  purposes  as  may  be  expressed. 
This  is  fundamental.^  The  authority  is  not  only  a  delegated 
authority  conferred  by  the  state,  but  it  is  to  be  assumed  that 
the  state  has  given  all  it  intended  should  be  exercised,^  and  the 
grant,  like  that  of  all  special  and  limited  grants,  is  to  be  strictly 
pursued.*  Express  power  to  levy  particular  taxes  is  a  negation 
of  the  power  to  lay  others ;  and,  if  particular  subjects  of  taxa- 
tion are  enumerated,  the  corporation  cannot  reach  out  to  tax 
others.*  A  county  board  of  supervisors  does  not  obtain  the 
power  to  tax  under  a  constitutional  provision  that  it  shall 
"  fix  the  county  levies  for  the  ensuing  year,  and  apportion  the 
same  among  the  various  townships ; "  but  the  provision  con- 
templates legislation  to  which  it  will  be  supplementary.'  And 
the  legislation  will  be  expected  not  merely  to  originate  the 
power  to  tax,  but  to  prescribe  all  necessary  rules  and  regula- 
tions to  give  it  complete  effect,  except  as  the  constitution  may 
already  have  done  so. 

It  is  not  common,  however,  for  the  legislature  to  fix  the  pre- 
cise amount  of  a  municipal  levy ;  nor  is  it  indispeltsable  that 
the  amount  should  be  determined  by  the  local  legislative  body 
in  all  cases  when  not  thus  fixed. 

'Vance  v.  Little  Rock,  30  Ark.,  435;  Basnett  v.  Jacksonville,  19  Ha.,  664; 
Plaquemines  v.  Both,  39  La.  An.,  261;  Alton  v.  Insurance  Co.,  83  111.,  45; 
Corpus  Christi  v.  Woessner,  .58  Tex.,  463;  Jodon  v.  Brenham,  57  Tex.,  655. 

estate  V.  Brewer,  64  Ala.,  387. 

sEichmond  v.  Eiclimond,  etc.,  R.  E.  Co.,  31  Grat.,  604;  Tucker  v.  The 
Justices,  34  Ga.,  370;  Henderson  v.  Baltimore,  8  Md.,  353;  Sharp  v.  Johnson, 
4  HiU,  92;  State  v.  Davenport,  13  la.,  335;  In  re  Ti-ufler,  44  Barb.,  46; 
Howell  V.  Buffalo,  15  N.  Y.,  513;  Bennett  v.  Buffalo,  17  N.  Y.,  883;  Smith  v. 
Davis,  30  Gal.,  536;  Taylor  v.  Downer,  31  Cal.,  480;  Smith  v.  Cofran,  34  Gal., 
310;  Montgomery  v.  State,  38  Ala.,  163;  St.  Joseph  v.  Anthony,  30  Mo.,  537; 
McComb  V.  Bell,  3  Minn.,  295;  State  v.  Jersey  City,  86  N.  J.,  444;  Munici- 
pahtyNo.  1  v.  Millandon,  13  La.  An.,  769;  Kyle  «.  Malin,  Bind.,  34;  Chicago 
V.  Wright,  33  111.,  193;  Scamnion  v.  Chicago,  40  HI.,  146;  Doughty  v.  Hope, 
3  Denio,  594;  TaUman  v.  White,  3  N.  Y.,  66;  Cruger  v.  Dougherty,  43  N.  Y., 
107. 

*  Baldwin  v.  City  Council,  53  Ala.,  437.  Authority  to  a  municipality  to 
levy  a  particular  tax  is  not  to  be  understood  as  enlarging  by  implication  a 
previously  existing  limitation  upon  the  whole  amount  of  municipal  levies. 
Webei!  ^-.'Traubel,  95  111.,  437. 

^Virginia,  etc.,  R.  Co.  v.  Washington  Co.,  30  Grat.,  471. 
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When  a  state  auditing  board  is  provided  for  by  the  consti- 
tution of  the  state,  the  allowances  of  the  board  will  perhaps 
be  made  conclusive,  and  be  required  to  go  into  the  general  tax 
levy  for  the  year.'  And  in  any  case  there  seems  to  be  no  ob- 
jection in  principle  to  legislation  under  which  the  salaries  of 
state  oflBcers,  the  general  expenses  of  state  government,  the 
interest  on  state  indebtedness  and  other  demands  against  the 
state,  which  are  audited  in  accordance  with  general  legislation, 
shall  be  provided  for  by  a  levy  made  under  general  rules,  with- 
out the  necessity  of  a  special  act  prescribing  the  amount  of 
the  particular  tax.  The  same  is  true  of  the  municipalities. 
"When  the  amount  is  to  be  determined  by  a  mere  act  of  com- 
putation, it  is  properly  ministerial  rather  than  legislative. 

While  the  method  provided  by  legislation  for  fixing  the 
amount  of  local  levies  is  different  in  different  states,  and  even 
in  the  same  state  for  different  classes  of  taxes,  it  can  be  said 
that  in  general  the  determination  is  left  to  local  boards  who 
are  clothed  for  the  purpose  with  a  quasi  legislative  authority. 
These  boards  for  counties  wiU  perhaps  be  boards  of  super- 
visors or  commissioners,  or  county  courts,  so  called ;  for  cities 
or  boroughs,  common  councils ;  for  villages,  a  village  board ; 
for  townships,  a  to%vnship  board  or  board  of  selectmen,  and 
for  other  municipal  corporations  some  corresponding  board. 
All  such  boards  act  by  majorities  in  regular  meetings,  and 
any  attempt  to   act  otherwise  is  invalid.^     And  they  can- 

'  See  People  v.  Supervisors  of  Queens,  1  Hill,  195. 

Wliere  a  statute  provides  for  the  levy  of  a  tax  to  pay  a  judgment  as  soon 
as  possible,  a  city  officer  cannot  proceed  to  levy  one  unless  otherwise  author- 
ized.   Iowa  E.  Lands  Co.  v.  County  of  Sac,  39  la.,  124. 

!■  See  ante,  pp.  257-259. 

A  levy  of  taxes  made  by  supervisors  at  an  adjourned  meeting  when  they 
had  no  power  to  adjoiu-n  is  void.  Smith  v.  Nelson,  57  Miss.,  138.  It  is  void 
also  if  made  at  a  place  where  the  board  had  no  lawful  authority  to  meet. 
Johnson  v.  Fritch,  57  Miss.,  73.  But  a  special  meeting  of  the  board  at  which 
a  levy  is  made  will  be  presumed  rightfully  held.  Brigins  v.  Chandler,  60 
Miss.,  862. 

Where  by  charter  a  resolution  for  laying  taxes  was  required  to  be  adopted 
toy  aldermen  and  approved  by  the  mayor,  it  is  not  well  adopted  by  alder- 
men and  mayor  sitting  together,  with  no  formal  approval.  Walker  v.  Bur- 
lington, 56  Vt.,  131. 

Where  a  statutory  meeting  of  a  board  of  county  commissioners  is  for  the 
sole  purpose  of  school  business,  an  order  for  a  gravel  road  tax  is  void, 
Fahlor  v.  Wells  Co.,  101  Ind.,  167. 
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not  refer  the  authority  to  tax  which  is  vested  in  the  aggregate 
body  to  a  committee  with  powers  of  final  action.^  But  what 
is  done  by  them  within  the  hmits  of  their  authority  wUl  be 
favorably  construed,  and  if,  where  they  have  power  to  make 
a  levy,  the  record  shows  an  intent  to  do  so,  it  will  amount  to 
a  present  levy.^ 

In  some  special  cases  of  extraordinary  taxation  it  has  been 
customary  to  provide  that  no  authority  should  be  had  for  the 
taxation,  or  for  contracting  debts  to  be  paid  by  taxation,  un- 
less first  petitioned  for  by  a  specified  number  of  tax  payers 
and  the  fact  verified  in  some  prescribed  form  for  the  action  of 
the  proper  local  board.'  Other  conditions  precedent  are  some- 
times provided  for,  and  the  question  of  compliance  therewith 
is  to  be  certified  by  some  local  authority.  The  verification  in 
these  cases  would  not  in  general  preclude  the  municipality  from 
showing  its  falsity;  but  in  favor  of  Ixynafide  holders  of  munic- 
ipal securities  that  may  have  been  lawfully  issued  in  reliance 
on  the  municipal  action,  the  verification  will  be  held  conclusive.* 

1  State  V.  Sickles,  24  N.  J. .  125 ;  Robinson  v.  Dodge,  18  Johns. ,  351 ;  Tnim- 
bulli;.  White,  5  Hill,  46;  Mercor  County  Court  v.  Navigation  Co.,  8  Bush, 
300.  A  tax,  purporting  to  be  levied  by  the  authorities  of  tvro  districts, 
meeting  and  acting  jointly,  is  void.  State  v.  Reeves,  28  N.  J.,  520.  Au- 
thority to  a  county  to  levy  a  tax  for  county  buildings  wiU  not  authorize  the 
issue  of  bonds  for  the  purpose.     Shavynee  County  v.  Carter,  3  Kan.,  115. 

2  West  V.  Whittaker,  37  la.,  598;  Snell  v.  Fort  Dodge,  45  la.,  564. 

2  See  Couper  v.  Rowe,  42  Ga.,  229 ;  Cain  v.  Commissioners,  86  N.  C,  8. 

^Knox  County  v.  AspinwaU,  21  How.,  539;  BisseU  v.  JeffersonviUe,  24 
How.,  287:  Moran  v.  Commissioners,  2  Black,  733;  Mercer  County  v. 
Hacket,  1  WaU.,  83;  Lexington  v.  Butler,  14  Wall.,  282;  Grand  Chute  v. 
Winegar,  15  WaU.,  355;  St.  Joseph  v.  Rogers,  16  Wall.,  644;  Rock  Creek 
V.  Strong,  96  U.  S.,  271 ;  San  Antonio  v.  MehaflEy,  96  U.  S.,  312;  Warren  v. 
Marcy,  97  U.  S.,  96;  Commissioners  v.  BoUes,  94  U.  S.,  104;  Commissioners 
V.  aark,  94  U.  S.,  278;  Pompton  v.  Cooper,  101  U.  S.,  196:  Buchanan  v. 
Litchfield,  102  U.  S.,  278;  Bonham  v.  Needles,  103  U.  S.,  648;  Pana  v. 
Bowler,  107  U.  S.,  529;  Sherman  v.  Simons,  109  U.  S.,  735;  Colomai;.  Eaves, 
93  U.  S.,  484;  Venice  v.  Murdock,  93  U.  S.,  494.  There  are  many  other 
cases  to  the  same  effect.  Where  by  law  the  county  commissioners  are  au- 
thorized to  lay  a  certain  fence  tax  on  application  of  a  majority  of  legal 
voters,  the  determination  of  the  commissioners  upon  the  application  is  final, 
and  cannot  be  attacked  on  a  showing  that  some  of  the  applicants  were  not 
voters.  Cain  v.  Commissioners,  86  N.  C. ,  8.  See  First  National  Bank  v. 
Concord,  50  Vt.,  357;  Mullikin  v.  Bloomington,  72  Ind.,  161. 

But  where  the  certificate  is  to  be  based  upon  an  assessment  roll,  it  is  void 
if  made  when  there  is  no  roU.     People  v.  Suffern,  68  N.  Y.,  331.    Where  a 


332  LAW   OF   TAXATION.  [OH.  XI. 

But  tMs  principle  lias  no  application  to  a  case  where  the  munic- 
ipal authorities  have  assumed  to  act  and  to  issue  negotiable 
securities  without  any  legislative  authority,'  nor  to  a  case 
where  the  securities  on  their  face  show  a  failure  to  comply 
with  a  statute  requirement.^  Securities  issued  under  such  cir- 
cumstances cannot  be  vaMated  by  any  act  of  the  officers. 

Voting  taxes  in  populai*  meetings.  Many  taxes  are  re- 
quired to  be  voted  by  popular  assemblages  composed  of  all  the 
voters  of  the  municipality  to  be  taxed,  or,  in  some  instances, 
of  certain  classes  of  the  voters,  supposed  to  be  specially  inter- 
ested in  the  tax.  It  is  consistent  with  the  practice  of  early 
days  that  this  method  shall  be  adopted  in  all  districts  whose 
population  is  not  too  great  to  render  it  impracticable ;  and  we 
find  it  general  in  school  districts,  and  to  a  large  extent,  also, 
in  towns,  villages  and  even  some  small  cities.^  And  though  in 
the  larger  districts,  liiie  counties,  as  well  as  in  the  cities  gener- 
aRj,  the  authority  is  most  commonly  intrusted  to  representa- 

petition  from  tax  payers  is  the  foundation  of  the  proceedings,  mere  technical 
defects  wHl  not  be  regarded.  Scott  v.  Hansheer,  94  Ind.,  1 ;  Jussen  v.  Board, 
etc.,  95  Ind.,  567.  As  to  the  necessity  of  compliance  with  preliminary  con- 
ditions, see  further,  Lamoille  V.  B.  B.  Co.  v.  Fairfield,  51  Vt.,  257;  Hawkins 
V.  Can-oU,  50  Miss.,  735. 

In  Georgia  county  levies  ai'e  for  most  purposes  recommended  by  the  grand 
jury  (see  Couper  v.  Bowe,  42  Ga. ,  239) ;  but  for  certain  necessary  purposes  the 
ordinary  and  county  commissioners  may  lay  taxes.  See  Waller  v.  Perkins, 
53  Ga.,  233;  Solomon  v.  Tarver,  52  Ga.,  405;  Walden  v.  Lee  County,  60 
Ga.,  296;  Arnett  v.  Griffin,  60 Ga.,  349;  Spann  v.  Commissioners,  64  Ga.,  498. 

When  a  statute  requires  a  petition  for  a  township  levy  to  specify  the 
amount  sought  to  be  appropriated,  but  not  to  exceed  two  per  centum  of 
the  taxable  propei-ty,  a  petition  which  states  that  it  is  desired  to  raise 
"the  sum  of  $2,800,  or  a  sum  equal  to  two  per  centum  of.  aH  taxable  prop- 
erty in  said  township,"  is  good.  WiUiams  v.  Hall,  65  Ind.,  139.  See  Wilson 
V.  Hamilton  County,  68  Ind. ,  507.  Where  local  overseers  authoi'ized  to  levy 
a  tax  with  the  approval  of  two  justices  proceeded  without,  their  action  was 
held  void.     Kitchen  v.  Smith,  101  Pa.  St.,  453. 

1  Hayes  v.  Holly  Springs,  114  U.  S.,  120. 

2Bissellv.  Spring  Valley,  110  U.  S.,  162. 

3  In  THinois  it  is  held  that  where,  by  statute,  it  is  provided  that  it  shall  not 
be  lawful  for  a  school  district  to  lay  a  tax  for  a  specified  purpose  without  a 
vote  of  the  people  ordering  it,  a  contract  of  the  district  for  such  a  purpQse, 
without  a  vote,  is  void,  and  a  tax  therefor  will  be  enjoined.  School  Direct- 
ors u.  Fogleman,  76  lU.,  189;  Thatcher  v.  People,  93  111.,  340;  Watts  v.  Mc- 
Clcave,  16  m.  App.,  373. 
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tiyes  of  the  people,  it  is  sometimes  required,  even  in  sucli  cases, 
that  the  sense  of  the  people  shall  be  taken  upon  a  proposed 
corporate  debt  or  tax.  The  method  of  doing  this  must  then 
be  to  submit  distinct  propositions,  vrhich  can  be  voted  upon 
by  ballot.  A  proposition  to  levy  a  tax  for  county  buildings 
is  required  by  the  constitutions  of  several  states  to  be  thus 
submitted.  A  vote  is  void  if  it  is  taken  before  there  is  legisla- 
tion authorizing  it;  ^  and  it  is  void,  also,  if,  under  the  law  as  it 
then  exists,  there  is  no  provision  under  which  a  portion  of  the 
municipality  concerned  can  take  part  in  the  election.^ 

The  repeal  of  a  law  under  which  a  municipality  was  author- 
ized, on  a  favorable  vote  of  its  electors,  to  lay  a  tax  for  a 
public  work,  will  take  away  the  power,  even  though  the  vote 
has  been  had,  if  any  corporate  act  remains  to  be  done  to  ren- 
der the  vote  effectual.' 

Submission  to  Tax  Payers  Only.  In  some  special  cases  stat- 
utes have  provided  that  the  question  of  contracting  a  debt  or 
levying  a  tax  shall  be  submitted  to  tax  payers  only.  In  Min- 
nesota and  Louisiana,  by  reason  of  special  provisions  in  the 
state  constitutions,  it  is  held  not  competent  thus  to  restrict  the 
vote;*  but  in  other  states  such  submissions  have  been  sup- 
ported.' 

1  Phelps  V.  Alfred  Bank,  13  Wis.,  433;  Berliner  v.  Waterloo,  14  Wis.,  378. 

2 People  V.  Supervisors  of  St.  Clair,  11  Mich.,  63;  Campbell  Co.  Ct.  v. 
Taylor,  8  Bush,  206. 

3 Covington,  etc.,  R.  Co.  v.  Kenton  Co.  Ct.,  12  B.  Monr.,  144. 

Where  a  board  is  empowered,  after  a  popular  vote,  to  levy  a  tax,  the 
board  must  take  positive  action  to  levy  it  after  the  vote  is  had.  Iowa  R. 
Land  Co.  v.  Woodbury  Co.,  39  la.,  172. 

< Harrington  v.  Plainview,  27  Minn.,  224;  Bayard  v.  Klinge,  16  Minn., 
249;  Duperieru.  Viator,  35  La.  An.,  957. 

5 See  BuUock  v.  Curry,  3  Met.  (Ky.),  171 ;  Gould  v.  Sterling,  23  N.  Y.,  439 ; 
Duanesburgh  v.  Jenkins,  57  N.  Y.,  177;  Bennington  v.  Park,  50  Vt.,  178; 
Venice  v.  Murdook,  92  TJ.  S.,  494. 

In  Texas  it  is  held  that,  under  a  constitutional  authority  to  levy  a  tax, 
"  if  two-thirds  of  the  tax  payers  of  such  city  or  town  shall  vote  for  such 
tax,"  this  does  not  mean  two-thirds  of  those  who  vote,  but  that  all  must  be 
counted.  Fort  Worth  v.  Davis,  57  Tex.,  235.  But  an  election  having  been 
held,  and  a  favorable  result  declared,  the  courts  would  inquire  into  the 
truth  of  the  declaration  only  in  a  direct  proceeding  to  contest  the  election ; 
not  in  a  suit  by  a  tax  payer  to  contest  the  tax.  Dwyer  v.  Hackworth,  57 
Tex.,  345. 

Where  conditions  precedent  to  the  levy  of  a  raih-oad  aid  tax  are  not  com- 
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Calling  Popular  Meetings.  A  popular  assemblage  for  any 
legal  purpose  must  be  regularly  convened  in  such  manner  as 
the  law  may  have  prescribed.  The  coming  together  of  a  mar 
jority  of  the  people  of  a  municipality,  or  even  of  all  the  peo- 
ple, at  a  time  and  in  a  manner  not  provided  for  by  law,  and 
the  voting  upon  the  levy  of  a  tax,  will  have  no  legal  force  or 
vahdity  whatever.  In  levying  taxes,  or  in  exercising  any 
other  function  of  government,  the  local  community  can  only 
act  under  regular  forms  and  according  to  customary  legal  reg- 
ulations; and  one  of  the  conditions  invariably  is,  that  the 
power  shall  be  exercised  in  an  orderly  manner,  at  a  meeting 
assembled  after  due  notice,  and  conducted  according  to  legal 
forms,  in  order  that  there  may  be  full  opportunity  for  reflec- 
tion, consultation  and  dehberation  upon  the  important  work  to 
be  done.  JSTothing  short  of  this  wiU  insure  deliberative  meet- 
ings, or  prevent  popular  gatherings  degenerating  into  mobs, 
and  thereby  defeating  the  purposes  for  which  they  are  author- 
ized. 

Corporate  meetings  may  be  appointed  by  general  statute 
which  names  a  certain  day '  in  the  year  on  which  they  are  to 
be  held.  In  this  manner  provision  is  usually  made  for  annual 
town  and  school  district  meetings.  Of  such  statutes  every 
citizen  is  required  to  take  notice,  and  a  meeting  assembled  at 
the  time  and  place  appointed  is  a  lawful  meeting.  This  is 
probably  the  rule  even  where  the  notice  of  the  meeting,  which 
some  statutes  require  to  be  given  by  publication,  has  been 
omitted ;  the  notice  by  publication  being  provided  for,  not  as 

plied  with,  if  the  railroad  company  assigns  its  right  to  the  tax  the  assignee 
takes  it  subject  to  all  equities.     SuUy  ■;;.  Drennan,  113  U.  S.,  287. 

When,  as  a  condition  to  a  tax,  a  favorable  vote  of  a  "  majority  of  the 
electors  of  the  township  "  is  required,  this  means  a  majority  of  those  who 
vote  at  the  same  election,  whether  voting  on  the  tax  proposition  or  not. 
Enyart  v.  Trustees,  25  Ohio  St.,  618.  As  to  when  a  vote  for  city  levies  is 
not  required  in  North  Carolina,  see  Wilson  v.  Charlotte,  74  N.  C,  748 ;  Incher 
V.  Raleigh,  To  N.  C,  267.  And  when  for  school  taxes  in  Arkansas  and  Cal- 
ifornia, see  County  Court  v.  Robinson,  37  Ark.,  116;  Cole  v.  Blackwell,  38 
Ark.,  271;  People  v.  Castro,  39  Cal.,  65. 

It  has  been  decided  in  North  Carolina  that  the  legislature  may  authorize 
less  than  a  majority  to  vote  taxes.  State  v.  Woodside,  9  Ired.,  496;  Same 
V.  Same,  8  Ired.,  104,  106.  As  to  what  is  a  majority  vote,  see  Sanford  v. 
Prentice,  28  Wis.,  358. 

1  It  fixes  the  hour  also  unless  it  is  otherwise  determined, 
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an  essential  step,  but  only  by  way  of  additional  precaution,  to 
remind  the  people  of  the  statutory  provision  which  they  are 
nevertheless  bound  to  take  notice  of,  whether  the  publication 
takes  place  or  not.  The  right  to  hold  the  meeting  comes 
from  the  statute,  not  from  the  published  notice.'  The  same 
statute  will  commonly  specify  the  subjects  which  may  be  con- 
sidered at  such  meetings,  and  will  limit  any  power  to  levy 
taxes  which  is  permitted  to  be  exercised.  But  to  make  the 
statutory  notice  suificient,  it  would  be  necessary  that  the  place 
of  meeting  be  fixed,  either  by  the  statute  itself  or  by  some 
public  act  of  which  the  electors  were  bound  to  take  notice, 
and  that  the  meeting  be  held  as  appointed.^ 

All  special  meetings  must  be  regularly  called  as  the  statute 
may  have  prescribed,  for  no  one  is  under  obligation  to  pay 
heed  to  any  but  the  legal  notice,  and  those  who  come  together 
in  pursuance  of  any  other,  do  not,  for  legal  purposes,  represent 
the  electors.'    The  f ollo"wing  are  customary  regulations :  That 

1  People  V.  Cowles,  13  N.  Y.,  350 ;  People  v.  Brenlmm,  3  Cal.,  477 ;  State  v. 
Jones,  19  Ind.,  356;  People  v.  HartweU,  13  Mich.,  508;  Dishon  v.  Smith,  10 
la.,  313;  State  v.  Oi-vis,  30  Wis.,  335 ;  State  v.  Gates,  33  Wis.,  303.  See  Mar- 
chant  V.  Langworthy,  6  HUl,  646. 

2  A  meeting  adjudged  to  be  vaUd  under  peculiar  circumstances,  though 
not  held  at  the  place  designated.  Wakefield  v.  Patterson,  35  Kan.,  709. 
But  a  meeting  held  out  of  the  state  would  be  a  nullity.  Marion  Co.  Com'rs 
V.  Barker,  35  Kan.,  358. 

3  Thatcher  v.  People,  93  111.,  340,  and  98  HI.,  683;  State  v.  Railroad  Co.,  75 
Mo.,  536.  That  a  tax  can  only  be  voted  at  a  meeting  legally  warned,  see 
Bowenv.  King,  34  Vt.,  156;  People  v.  Jackson  County,  93  lU.,  441;  State 
V.  Van  Winkle,  35  N.  J.,  73;  McPike  v.  Pen,  51  Mo.,  63;  State  v.  St.  Louis, 
etc.,  R.  R.  Co.,  75  Mo.,  536;  Township  Board  v.  Hastings,  53  Mich.,  538. 
Where  the  oificers  fix  the  place  of  meeting,  it  must  be  refeiTed  to  in  the 
notice.  Hodgkin  v.  Fry,  33  Ark.,  716.  As  to  what  is  a  sufiicient  warning, 
see  Allen  v.  Burlington,  45  Vt.,  303.  A  school  district  tax  voted  at  a  meet- 
ing not  legally  caUed  is  void.  Haines  v.  School  District,  41  Me.,  346;  Ride- 
out  V.  School  District,  1  AUen,  383;  People  v.  Castro,  39  Cal.,  65.  A  tax 
voted  for  a  purpose  not  specified  in  the  notice  of  special  meeting  is  void. 
Holt's  Appeal,  5  E.  L,  603.  Constniction  of  particular  notices.  Williams  v. 
Larkin,  3  Denio,  114;  Torrey  v.  Milbury,  31  Pick.,  64.  A  tax  voted  at  a 
meeting  warned  without  naming  the  hour  of  the  meeting  in  the  wan-ant  is 
void,  and  it  will  not  justify  the  collector  in  an  action  of  trespass  against 
him  for  taking  property  to  satisfy  the  tax.  Sherwin  v.  Bugbee,  16  Vt.,  439. 
The  return  of  a  freeholder  upon  a  warrant  from  the  selectmen  for  warning 
a  meeting  of  the  inhabitants  of  a  school  district,  that  he  had  warned  them 
according  to  law,  was  held  to  be  conclusive  in  an  action  by  one  of  the  in- 
habitants against  the  asse^ors  for  assessing  a  tax  on  him  which  had  been 
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the  meeting  shall  be  called  by  the  officers  of  the  municipality, 
either  on  their  own  motion  or  on  the  application  of  a  certain 
number  of  the  voters  or  freeholders ;  that  it  shall  be  notified 
either  by  a  warning '  delivered  or  its  contents  stated  to  the 

voted  at  such  a  meeting.  Saxton  v.  Nimms,  14  Mass.,  315.  tTnder  a  stat- 
ute -which  provided  that  "  every  town  meeting  shall  be  held  in  pursuance 
of  a  warrant  under  the  hands  of  the  selectmen,''  a  warrant  signed  by  one 
only  was  held  void,  and  a  tax  voted  at  a  meeting  held  pursuant  thereto 
was  invalid,  and  one  who  had  paid  it  might  recover  back  of  the  town. 
Reynolds  v.  New  Salem,  6  Met.,  340.  As  to  the  effect  of  fraudulent  neglect 
to  give  notice  or  giving  misleading  notice,  see  People  v.  Allen,  6  Wend.,  486 ; 
People  ■«.  Peck,  11  Wend.,  604;  Marchant  v.  Langworthy,  6  Hill,  646;  Ran- 
dall V.  Smith,  1  Denio,  314;  Jewett  v.  Van  Steenburgh,  58  N.  Y.,  85.  That 
in  proving  notice  of  a  meeting  it  is  not  sufficient  to  state  in  the  affidavit  or 
retm-n  that  the  notice  was  given  "  in  accoi-dance  with  the  act,"  but  it  should 
state  the  facts,  see  State  v.  Hardoastle,  26  N.  J.,  143;  Hardcastle  v.  State, 
37  N.  J.,  551 ;  Cardigan  v.  Page,  6  N.  H.,  182;  Tuttle  v.  Gary,  7  Greenl.,  436. 
Compare  People  v.  Highway  Commissioners,  14  Mich.,  528.  But  see  Briggs 
V.  Murdock,  18  Pick.,  305;  Houghton  v.  Davenport,  23  Pick.,  235;  Bucksport 
V.  Spofford,  13  Me.,  487.  Where  the  defendants  in  an  action  of  trespass 
justified  as  assessors,  and  showed  by  the  records  of  the  town  that  they  were 
duly  elected  at  a  town  meeting  legally  warned,  they  were  held  not  bound 
to  go  behind  the  records  to  show  that  the  proceedings  of  the  warning  officer 
had  been  regular.     Thayer  v.  Stearns,  1  Pick.,  109. 

1  Difference  between  "  calling"  a  meeting  and  "warning"  it.  See  Stone 
V.  School  District,  8  Cush.,  593;  Rideout  v.  School  District,  1  Allen,  232. 
And  see  as  to  the  call,  George  v.  School  District,  6  Met.,  497. 

Where  the  warrant  for  a  meeting  specified  as  the  object  "  to  adopt  such 
measures  in  relation  to  their  ministerial  concerns  as  may  then  and  there 
seem  expedient,  and  to  act  thereon  as  they  see  cause,"  held  sufficient  to  sup- 
port a  vote  of  money  in  fulfillment  of  a  contract  between  the  minister  and  a 
committee,  under  which  he  was  to  discontinue  the  pastoral  relation.  Black- 
bum  V.  Walpole,  9  Pick.,  97.  A  warrant  "  To  choose  a  district  committee 
and  to  act  on  other  business  that  may  be  thought  necessary"  does  not 
authorize  prescribing  a  method  for  oalhng  subsequent  m.eetings  by  the  clerk, 
and  therefore  a  subsequent  meeting  called  by  the  clerk  cannot  legally  vote 
taxes.  Little  v.  Merrill,  10  Pick.,  543.  A  warning  for  a  school  meeting 
which  stated  the  object  to  be  "  to  take  into  consideration  the  expediency  of 
raising  for  the  use  of  schooling  for  the  year  ensuing,"  held  sufficient.  A 
vote  was  taken  "to  raise  one  cent  and  five  mills  on  the  dollar"  on  the  list 
for  the  year,  without  naming  any  time  of  payment.  Held  to  be  sufficiently 
definite,  and  the  tax  would  be  payable  on  demand,  or  within  a  reasonable 
time.  Bartlett  v.  Kinsley,  15  Conn.,  337.  As  to  the  effect  of  custom  on  the 
construction  of  votes  of  town  meetings,  see  Freeland  v.  Hastings,  10  AUen, 
570,  578-9.  An  article  in  the  warning  of  a  school  meeting,  to  see  whether 
the  district  will  have  a  school  the  ensuing  winter,  and  to  see  what  method 
the  district  will  take  to  pay  the  expenses  of  said  school,  is  sufficient  to 
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several  voters,  or  by  notice  published  or  posted  in  a  manner 
particularly  indicated  by  the  statute;  and  that  the  subjects  to 
be  considered  at  the  meeting  shall  be  specified  in  the  warning 
or  notice.  "With  aU  these  provisions  there  must  be  careful 
compliance,  and  the  meeting  when  held  must  confine  itself 
strictly  to  the  subjects  indicated  in  the  notice  or  warning.' 

Voting  the  Tax.  In  voting  the  tax  the  people  will  be  acting 
in  their  political  capacity,  and  their  action  is  to  be  favorably 
construed,  and  not  to  be  overruled  or  set  aside  by  judicial  or 
any  other  authority,  so  long  as  they  keep  within  the  limits  of 
the  power  bestowed  upon  them.  Technical  defects  and  irreg- 
ularities should  be  overlooked,  so  long  as  the  substance  of  a 
good  vote  sufficiently  appears,  for  the  obvious  reason  that  local 
business  is  largely  and  of  necessity  in  the  hands  of  plain 
people  who  are  unskilled  in  the  technicalities  of  law  and  un- 
accustomed to  critical  or  even  accurate  use  of  language.^  A 
strict  construction  of  their  doings  would  inevitably  be  mis- 
chievous, and  would  defeat  the  collection  of  the  revenue  in 
very  many  cases.^  It  will  be  found,  therefore,  that  the  courts 
sustain  such  action  wherever  sufficient  appears  to  make  plain 
the  intent  of  the  voters,  provided  the  intent  is  warranted 
by  the  law.*    On  this  principle  a  town  vote,  taken    under  a 

authorize  the  district  to  vote  a  tax  upon  the  grand  list  to  defray  the  ex- 
penses of  the  school.  Chandler  v.  Bradish,  23  Vt.,  416.  A  warning  to  see 
if  a  town  will  vote  a  tax  for  the  purpose  of  paying  a  bounty  does  not  author- 
ize a  vote  to  borrow  money  for  that  purpose.    Atwood  v.  Lincoln,  44  Vt. ,  333. 

1  Where  it  is  prescribed  that  an  election  to  vote  taxes  shall  be  held  as  nearly 
as  practicable  in  conformity  with  the  general  election  law,  and  the  general 
law  requires  the  poUs  to  be  kept  open  from  an  hour  after  sunrise  till  sunset, 
a  tax  is  void  which  is  voted  at  an  election  held  only  from  1  to  6  o'clock  P. 
M.    People  V.  Seale,  53  Cal.,  71.    Compare  Holland  t;.  Davis,  36  Ark.,  446. 

2Ii-winw.  Lowe,  89  Ind.,  540;  Taymouth  v.  Koehler,  35  Mich.,  23.  "  F. 
moved  to  levy  a  tax,"  etc.,  "  motion  prevailed,"  held  to  amount  to  a  pres- 
ent levy,  the  intent  being  clear.  SneU  v.  Fort  Dodge,  45  la.,  564.  And  see 
Shontz  V.  Evans,  40  la.,  139.  At  a  school  meeting  it  was  voted  "  that  there 
be  an  appropriation  sufficient  to  build  a  house  on,"  etc.,  and  also  that  "  $800 
be  levied  as  a  school-house  tax. ' '  Held  that  a  tax  was  voted  to  build  a  school- 
house  at  the  place  named  in  the  first  resolution.  Benjamin  v.  Malaka,  50 
la.,  648. 

3  See  School  District  v.  Garvey,  80  Ky.,  159. 

*  In  New  Jersey,  towns  have  no  authority  to  vote  money  to  meet  contin- 
gencies, but  only  for  specified  purposes.  A  vote  for  "incidental  expenses  " 
23 
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statute  requiring  a  vote  for  town  purposes  to  be  definite,  has 
been  sustained  where  it  specified  various  purposes  particularly, 
and  then  in  general  terms  mentioned  such  other  expenses  as 
the  town  might  have  to  defray  for  the  year.'  So  the  vote  of 
"  all  the  law  will  allow  for  school  purposes "  has  been  held 
sufficient  —  the  law  fixing  a  limit.^  So  a  vote  "  for  court-house 
bonds  "  may  support  a  tax  where  the  board  of  supervisors  by 
resolution  submitted  to  the  people  the  question  of  taxation  for 
a  new  court-house  and  prescribed  the  form  of  ballot.'  So  a 
vote  to  levy  a  railroad  tax  of  five  mills  on  the  assessment  will 
be  held  sufficient  if  the  particular  object  of  the  vote  is  ascer- 
tainable by  reference  to  the  remainder  of  the  record.*  Other 
cases  are  mentioned  in  the  margin.''^ 

is  of  no  validity.  State  v.  Saalman,  37  N.  J.,  156.  A  town  cannot  by  vote 
delegate  its  authority  to  levy  taxes  to  a  committee.  State  v.  Koster,  38  N. 
J.,  308. 

1  Wright  V.  People,  87  HI.,  582.  See  the  same  case  for  the  right  of  towns 
in  Illinois  to  tax  in  advance  to  create  a  sinking  fund. 

2  State  V.  Sickles,  34  N.  J.,  135.  See  further  as  to  the  sufficiency  of  a  vote 
for  a  school  tax,  Adams  v.  Hyde,  27  Vt.,  221;  West  v.  Whittaker,  37  la., 
598.  As  to  voting  school  taxes  in  West  Virginia,  see  Wells  v.  Board  of  Edu- 
cation, 20  W.  Va.,  157. 

3 Milwaukee,  etc.,  R.  Co.  v.  Kossuth  Co.,  41  la.,  57.  See,  further,  Tallman 
V.  Cook,  43  la.,  380;  Brandii-fE  v.  Harrison  Co.,  50  la.,  164;  Hurt  v.  Hamil- 
ton, 25  Kan.,  76;  SUsbee  v.  Stockle,  44  Mich.,  561 ;  Brunsvsdck  v.  Rnney,  54 
Ga.,  317. 

In  levying  a  tax  "  for  judgment  fund,"  or  "  for  city  judgment  tax,"  there 
is  no  latent  ambiguity,  and  parol  evidence  is  not  admissible  in  a  suit  brought 
by  a  judgment  creditor  to  show  that  the  city  council  did  not  intend  the  tax 
for  the  payment  of  his  judgment.  Eice  v.  Walker,  44  la.,  458.  For  an  ex- 
ceedingly liberal  construction  of  a  vote  see  Casady  v.  Lowry,  49  la.,  523. 

^Shontz  V.  Evans,  40  la.,  139.  As  to  voting  a  sum  in  gross  or  voting  a 
percentage,  see  Marion  Co.  Com'rs  v.  Harvey  Co.  Com'rs,  26  Kan.,  181 ;  Buck 
V.  People,  78  ni.,  560;  Reed  v.  Millikan,  79  Ind.,  86. 

5  A  school  tax  nominally  levied  for  buUding  purposes,  but  neither  needed 
nor  intended  for  that  purpose,  wiLL  be  enjoined.  Conner's  Appeal,  103  Pa.  St., 
856.  In  New  Jersey  it  is  necessary  that  school  distl-ict  meetings  set  apart 
speciQoally  the  sums  voted  by  them  to  the  several  purposes,  and  the  vote  is 
void  if  they  do  not.  State  v.  Padden,  44  N.  J. ,  151.  In  Connecticut,  in  a 
vote  of  a  school  district  laying  a  tax  for  its  purposes,  it  is  not  essential  to  its 
validity  that  the  particular  object  for  which  it  was  laid  should  be  specified. 
West  School  District  v.  Merrills,  13  Conn.,  486.  A  school-house  having  been 
erected  under  invalid  votes,  the  district  may  lawfully  vote  a  tax  to  pay  for 
it.  Greenbanks  v.  Boutwell,  43  Vt.,  207.  As  to  such  meetings  in  general, 
their  regularity  and  powers,  see  Blackburn  v.  Walpole,  9  Pick.,  97 ;  Perry  v. 
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If  a  proposition  for  a  tax  is  voted  down  by  the  electors,  it 
may  be  submitted  a  second  time  unless  the  statute  in  terms  or 
by  clear  implication  forbids.^ 

Record  of  Votes.  In  every  case  of  the  levy  of  taxes,  whether 
they  be  voted  by  representative  bodies  or  by  the  people,  it  is 
requisite  that  the  action  which  authorizes  the  levy  or  determines 
anything  of  importance  concerning  it  should  appear  of  record. 
This  is  very  justly  and  properly  insisted  upon  in  the  decisions 
of  courts.  "  Every  essential  proceeding  in  the  course  of  a  levy 
of  taxes,"  it  is  said  in  one  case,  "  must  appear  in  some  written 
and  permanent  form  in  the  record  of  the  bodies  authorized  to 
act  upon  them.  Such  a  thing  as  a  parol  levy  of  taxes  is  not 
legally  possible  under  the  laws."  ^  And  in  another,  in  which 
the  action  of  a  convention  of  town  delegates  in  voting  a  county 
tax  was  in  question,  "  a  record  of  the  doings  of  such  a  conven- 
tion is  the  only  evidence  to  show  a  county  tax  duly  granted." ' 

Dover,  12  Pick.,  206 ;  Little  v.  MerrUl,  10  Pick.,  543 ;  Williams  v.  School  Dis- 
trict, 21  Pick.,  75;  School  District  v.  Atherton,  12  Met.,  105;  Cardigan  v. 
Page,  6  N.  H.,  182;  Nelson  v.  Pierce,  6  N.  H.,  194;  Brewster  v.  Hyde,  7  N. 
H.,  206 ;  Lisbon  v.  Bath,  21  N.  H.,  319 ;  Schoff  v.  Gould,  52  N.  H.,  512 ;  Hunt 
«.  School  District,  14  Vt.,  300;  Pratt  v.  Swanton,  15  Vt.,  147;  Sherwin  «. 
Bugbee,  17  Vt.,  337 ;  Wyley  v.  Wilson,  44  Vt.,  404 ;  Greenbanks  v.  Boutwell, 
43  Vt.,  207;  Allemj.  Burlington,  45  Vt.,  202;  Lander  v.  School  District,  33 
Me.,  239;  Jordan  v.  School  District,  38  Me.,  164;  Belfast,  etc.,  R.  E.  Co.  v. 
Brooks,  60  Me.,  568;  State  v.  Hardcastle,  26  N.  J.,  143;  Hardcastle  v.  State, 
27  N.  J.,  551.  The  officers  or  the  inhabitants  merely  treating  the  proceed- 
ings of  an  invalid  meeting  as  valid  does  not  make  them  so.  Pratt  v.  Swan- 
ton,  15  Vt.,  147. 

A  warrant  for  a  town  meeting  stating  the  object,  among  other  things,  "to 
raise  such  sums  of  money  as  may  be  necessary  to  defray  town  charges  for 
the  ensuing  year,"  is  sufficient  to  legalize  the  voting  of  a  tax  for  interest  on 
town  debt.  West  Hampton  v.  Searle,  127  Mass. ,  502.  As  to  the  particularity 
required  in  stating  the  purpose  of  a  town  tax,  see  Blodgett  v.  Holbrook, 
39  Vt.,  336. 

'Supervisors  v.  Galbraith,  99  TJ.  S.,  314. 

Town  boards  in  some  states  are  given  authority  to  levy  taxes  for  certain 
necessary  purposes  where  the  people  have  neglected  to  vote.  See  Ryerson 
V.  Laketon,  53  Mich.,  510. 

=  Camphell,  J.,  in  Moser  v.  White,  29  Mich.,  59,  60.    See,  also,  Appeal  of - 
Powers,  39  Mich.,  504 ;  Doe  v.  McQuUkin,  8  Blaokf .,  335 ;  Hecht  v.  Boughton, 
3  Wy.,  368. 

^Richardson,  J.,  in  Cardigan  v.  Page,  6  N.  H.,  182,  191.  See  Farrar  i;. 
Fessenden,  39  N.  H.,  268,  377.  Fowler,  J.,  says:  "The  records  of  taxes 
were  properly  received  to  prove  the  taxation,  whicli,  being  matter  of  record, 
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The  importance  of  the  record  is  seen  in  the  fact  that  it  is 
intended  by  the  law  not  only  for  evidence  but  for  the  only 
evidence  of  the  action  taken;  and  that  when  properly  madd  up 
its  recitals  are  conclusive;  evidence  to  disprove  them  not  being 
receivable.^  The  records  ought  to  be  duly  authenticated  on 
their  face  by  the  officers  who  make  them,  though  if  they  have 
been  kept  in  the  proper  custody  and  are  identified  beyond 
question  this  is  probably  not  essential.-  If  the  record  is  lost  or 
destroyed  its  contents  are  subject  to  parol  proof  as  in  other 
cases,  after  the  necessary  preUminary  showing  has  been  made.^ 
But  in  the  absence  of  evidence  that  a  record  ever  existed,  the 
fact  cannot  be  made  out  by  presuming  it.* 

could  be  proved  in  no  other  way,  unless  the  loss  of  the  records  were  first 
shown.''  See,  also,  Paul  v.  Llnscott,  56  N.  H.,  347;  Hecht  v.  Boughton, 
2  Wj.,  368. 

In  Pennsylvania,  in  Gearhart  v.  Dixon,  1  Pa.  St.,  334,  S38,  it  is  said  of  the 
record  of  a  school  tax,  that  "  where  it  was  defective,  it  might  be  explained 
or  supplied  by  parol  testimony.  .  .  The  law  does  not  require  school  direct- 
ors to  keep  a  record  of  their  proceedings,  although  it  is  better  that  they 
should  do  so."    Compare  Moor  v,  Newfield,  4  Me.,  44. 

In  Nebraska,  if  the  record  fails  to  show  that  a  school  district  tax  was  one 
authorized  to  be  voted,  it  cannot  be  collected ;  but  the  mere  failure  to  specify 
in  the  tax  duplicate  aU  the  uses  to  which  the  moneys  are  to  be  appUed  is  not 
fatal.    BurUngton,  etc.,  E.  Co.  v.  Lancaster  County,  4  Neb.,  293. 

The  omission  from  the  record  of  a  levy  of  the  words  ' '  on  the  dollar,"  after 
the  specification  of  the  number  of  mills  in  case  of  some  of  the  taxes  voted,  is 
a  mere  irregularity  and  will  not  vitiate  the  proceedings.  Jefferson  Co. 
Com'rs  V.  Johnson,  23  Kan.,  717. 

1  Taylor  v.  Henry,  2  Pick.,  397;  Bissell  v.  JeffersonvUle,  24  How.,  287; 
Eddy  V.  Wilson,  43  Vt.,  363;  HaUeck  v.  Boylston,  117  Mass.,  469,  and  cases 
cited. 

2  A  failure  of  the  officers  to  sign  the  record  of  the  board  of  supervisors 
does  not  vitiate  a  tax  levied  by  it.  Lacey  v.  Davis,  4  Mich.,  140;  People  v. 
Eureka,  etc.,  Co.,  48  Cal.,  148;  Martin  w.  Cole,  38  la.,  141.  In  ICansas  it  is 
said  if  the  proper  officer  has  failed  to  record  a  levy  of  a  tax,  the  neglect  will 
not  be  suffered  to  defeat  it.  Kansas  City,  etc.,  E.  Co.  •;;.  Tontz,  29  Kan., 
460. 

3  Farrar  v.  Fessenden,  39  N.  H.,  268;  Quinby  v.  North  American,  etc.,  Co., 
2  Heisk.,  596;  Irwin  v.  MiUer,  23  lU.,  848.  As  to  helping  out  defective 
records  by  proof,  see  McReynolds  v.  Longenburger,  75  Pa.  St.,  13. 

*  Hilton  V.  Bender,  69  N.  Y.,  75. 

Where  the  statute  requires  a  levy  of  a  special  tax  to  appear  of  record  in  a 
book  kept  in  the  office  of  the  city  recorder,  the  tax  deed,  though  prima  facie 
evidence,  is  defeated  by  showing  that  no  record  was  made.  Mere  memoran- 
dum by  city  recorder  is  not  enough.     Hintrager  v.  Kiene,  63  la.,  605. 

In  Michigan,  by  statute,  proof  in  tax  cases  that  no  record  can  be  found  ia 
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"When  taxes  are  voted  by  a  city  council  or  other  local  body, 
a  common  and  very  useful  provision  is  one  that  the  yeas  and 
nays  shall  be  entered  on  the  journal,  so  that  no  member  shall 
escape  his  proper  share  of  responsibility  for  the  vote.  Such  a 
provision  is  mandatory,^  and  if  disregarded,  a  subsequent 
amendatory  resolution  passed  after  a  change  in  the  member- 
ship of  the  body  will  not  save  it.^  But  without  such  a  provis- 
ion it  would  be  necessary  only  that  the  record  should  show  a 
quorum  present  and  the  proposition  adopted.' 

Adherence  to  the  Yote.  When  a  proposition  is  required  to  be 
submitted  to  the  people,  and  is  actually  submitted  and  passed 
upon,  any  subsequent  modification  by  the  officers  who  are  to 
act  upon  it  is  ultra  vires  and  nugatory.*  Those  officers  must 
obey  and  keep  within  the  vote  taken.  ^ 

Certifying  the  Yote.  A  tax,  when  voted  by  the  people  or  by 
a  local  board,  is  sometimes  required  to  be  certified  to  some 
other  authority  by  which  final  action  in  the  case  is  then  taken. 
This  in  several  states  is  the  case  with  school  taxes,  the  votes 
for  which  are  required  to  be  certified  by  the  proper  school  dis- 
trict officer  to  the  township  or  county  officers  for  the  levy  of 
the  tax.  It  has  been  held  in  several  cases  that  the  certificate 
was  jurisdictional,  and  that  a  levy  without  it  could  not  be  sup- 
ported.^ But  if  the  certificate  is  given  and  is  sufficient  in  sub- 
not  proof  that  it  was  never  made,  and  the  presumption  in  favor  of  a  tax  title 
may  sustain  the  proceedings.  See  Upton  v.  Kennedy,  36  Mich.,  215.  A 
highway  tax  is  void  where  the  town  records  do  not  show  it  was  voted,  and 
especially  where  it  exceeds  the  legal  limit.  FHnt,  etc.,  E.  Co.  v.  Auditor- 
General,  41  Mich.,  635. 

iSteckert  v.  East  Saginaw,  S3  Mich.,  104.  Compare  Tobin  v.  Morgan,  70 
Pa.  St.,  229. 

2Pontiac  v.  Axford,  49  Mich.,  69. 

3  Where  the  record  stated  that  A.,  B.,  C.  and  others,  justices  of  the  county 
court,  were  present,  lield  not  enough,  as  it  did  not  aifirmatively  appear  that 
a  majority  was  present.  Dudley's  Ex'rs  v.  Oliver,  5  Ired.,  227.  Compare 
State  V.  Mclntoch,  7  Ired.,  68;  Insurance  Co.  v.  SortweU,  8  AUen,  317; 
Lacey  v.  Davis,  4  Mich.,  140. 

<Platteville  v.  Galena,  etc.,  R.  Co.,  43  Wis.,  493;  Hodgman  v.  Railroad 
Co.,  30  Minn.,  48;  State  v.  Daviess  Co.,  64  Mo.,  30. 

5  Sullivan  v.  Walton,  20  Fla.,  552. 

6Bm:lington,  etc.,  R.  Co.  v.  Saunders  Co.,  16  Neb.,  123.  So  if  given,  but 
not  complying  in  its  essentials  with  the  statute.  State  v.  Duryea,  40  N.  J., 
266.    The  county  authorities  cannot  levy  for  one  year  a  school  tax  that 
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stance,  all  mere  technical  defects  and  informalities  should  be 
disregarded.^ 

Conclusiveness  of  Municipal  Action.  In  all  legal  proceedings, 
after  proper  evidence  is  given  of  municipal  action,  it  is  always  to 
be  assumed  that  the  mimicipahtj,  whether  represented  by  its 
people  or  by  its  oificial  board,  has  acted  wisely  and  well  upon 
all  matters  of  poKcy  and  of  discretion  which  have  been  sub- 
mitted to  it,  and  that  the  conclusion  was  warranted  by  the 
facts  and  circumstances  which  were  the  basis  of  its  action. 
The  courts  have  no  power  to  review  their  action,  so  long  as 
they  are  found  to  have  kept  within  the  limits  of  their  au- 
thority. The  legislature,  which  gives  and  recalls  at  pleasure 
the  power  to  tax,  may  do  so,  but  not  the  courts. 

A  learned  and  able  court  has  spoken  very  clearly  and  point- 
edly concerning  the  absence  of  power  in  the  judicial  tribunals 
to  entertain  appeals  from  the  municipal  bodies,  in  the  exercise 
of  their  discretionary  power  to  tax.  The  case  was  one  in 
which  the  attempt  was  made  to  enjoin  school  directors  from 
the  levy  of  a  tax  regularly  voted.  "  No  such  appeal  lies,  for 
none  is  given  by  law.     Most  of  our  tax  laws  entitle  the  citizen 

should  have  been  certified  to  them  for  the  year  before.  Weber  v.  Railway 
Co.,  108  lU.,  451,  citing  Lebanon  v.  RaUway  Co.,  77  111.,  539.  In  Michigan 
it  has  been  held  that  if  the  ofiScer  to  whom  the  tax  should  be  certified  has 
no  authority  or  discretion  in  the  case,  and  he  actually  proceeds  to  levy  the 
tax  without  the  proper  certificate,  the  failure  to  transmit  it  ought  to  be  held 
the  neglect  of  a  mere  formality,  and  the  tax  sustained.  Smith  v.  Critten- 
den, 16  Mich.,  153.  See  Upton  v.  Kennedy,  36  Mich.,  215 ;  Iowa  R.  R.  Land 
Co.  V.  CaiToU  Co.,  39  la.,  151;  Union  Trust  Co.  v.  Weber,  96  lU.,  346.  But 
as  to  this  see  Matteson  v.  Rosendale,  37  Wis.,  254;  Powell  v.  Supervisors,  46 
Wis.,  210;  Cairo,  etc.,  R.  Co.  v.  Parks,  32  Ark.,  131;  Worthen  v.  Badgett, 
33  Ark.,  496;  Hodgkin  v.  Fry,  33  Ark.,  716. 

1  West  V.  Whitaker,  37  la.,  598;  SneU  v.  Fort  Dodge,  45  la.,  564.  Where 
a  clerk  was  required  to  certify  the  "  aggregate  amount "  of  the  tax  required 
to  be  levied,  it  is  enough  if  he  certifies  that  the  necessary  amount  of  taxes 
was  a  certain  per  cent,  on  the  taxable  property  of  the  town.  This  gives  in- 
formation sufiiciently  definite,  and  the  form  of  words  is  immaterial.  Gage 
V.  Bailey,  103  lU.,  11 ;  BurUngton,  etc.,  R.  Co.  v.  Lancaster  County,  12  Neb., 
324.  See  Dent  v.  Bryce,  16  S.  C,  1 ;  State  v.  Thompson,  18  S.  C,  538 ;  State 
V.  Gadsden  County,  17  Ma.,  418 ;  Hodgkin  v.  Fry,  33  Ark.,  716.  If  a  certifi- 
cate for  the  levy  of  an  agricultural  society  tax  is  required  to  be  signed  and 
sworn  to  by  the  president  and  secretary  of  the  society,  it  is  fatally  defective 
if  signed  and  sworn  to  by  one  of  them  only.  Hogelskamp  v.  Weeks,  37 
Mich.,  432. 
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to  a  hearing  before  lie  is  obliged  to  pay;  not  to  a  judicial 
hearing,  indeed,  but  to  an  appeal  to  some  special  tribunals, 
generally  the  county  commissioners ;  but  the  school  law  gives 
no  such  appeal.  This  is  the  reason  why  the  ear  of  the  courts 
should  be  open  to  vrell  founded  complaints  on  the  part  of  the 
citizen;  but  where  he  has  no  irregularity,  no  neglect  of  duty, 
no  excess  of  authority  to  complain  of,  nothing,  indeed,  but  an 
indiscreet  use  of  clearly  granted  discretion,  he  wiU  vex  the 
judicial  ear  in  vain,  for  the  judicial  arm  can  redress  no  such 
wrong.  The  power  of  taxation,  altogether  legislative,  and  in 
no  degree  judicial,  is  committed  by  the  legislature,  in  the 
matter  of  schools,  to  the  directors  of  school  districts.  If  the 
directors  refuse  to  perform  their  duties,  the  court  can  com- 
pel them.  If  they  transcend  their  powers,  the  court  can  re- 
strain them.  If  they  misjudge  their  power,  the  court  can  correct 
them.  But  if  they  exercise  their  unquestionable  powers  un- 
wisely, there  is  no  judicial  remedy."  ^  This  is  a  clear  and 
strong  statement  of  a  wise  and  salutary  general  principle. 

"When,  therefore,  a  school  district,  having  competent  power 
by  statute  to  do  so,  determines  in  due  form  of  law  to  erect  a 
school-house,  no  discontented  party  is  to  be  heard  to  allege,  as 
a  basis  for  legal  relief,  that  the  building  was  unnecessary  or 
the  cost  too  great,  or  that  in  any  other  particular  the  action 
taken  was  unwise  or  impolitic.  It  is  conclusive  that  it  has  been 
decided  upon  by  the  competent  tribunal ;  ^  and  if  the  decision 
was  by  a  meeting  of  electors,  the  record  of  the  meeting  is  con- 
clusive that  those  who  met  and  voted  upon  the  question  were 
competent  to  do  so.' 

Judicial  Questions.  It  is  possible,  however,  for  judicial 
questions  to  arise  under  some  tax  laws,  which  must  first  be 

1  Woodward,  J.,  in  Wharton  v.  School  Directors,  42  Pa.  St.,  358,  364. 

2  WiUiams  v.  School  District,  21  Pick.,  75 ;  Petition  of  Powers,  52  Mo.,  218 ; 
Wharton  v.  School  Du-ectors,  42  Pa.  St.,  358. 

3  Eddy  V.  Wilson,  43  Vt.,  262.  Possibly  it  might  be  otherwise  if  fraud 
were  alleged.  The  action  of  a  town  having  authority  to  buy  and  improve 
a  cemetery  cannot  be  attacked  on  grounds  of  extravagance  when  the  power 
has  not  been  exceeded.  Jenkins  v.  Andover,  103  Mass.,  94.  That  courts 
cannot  restrict  or  restrain  a  power  conferred  to  grant  licenses  for  revenue, 
see  Kniper  v.  Louisville,  7  Bush,  599 ;  citing  Mason  v.  Lancaster,  4  Bush, 
406. 
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passed  upon  by  the  local  authorities,  but  where  their  decision 
cannot  be  final.  Many  such  questions  are  referred  to  in  later 
chapters  of  this  work.  It  has  been  held  in  Indiana  that  where 
a  subscription  of  a  township  in  aid  of  a  railroad  was  by  law 
to  be  made  by  county  commissioners  when  certain  facts  ap- 
peared, the  county  commissioners  in  acting  upon  the  facts 
were  acting  judicially,  and  an  appeal  would  lie  from  them  to 
the  courts ;  *  but  the  cases  in  which  such  an  appeal  would  be 
allowable  must  be  very  rare. 

Restrictions  upon  municipal  taxation.  AU  municipal  cor- 
porations and  bodies  are,  in  respect  to  the  power  to  tax,  under 
certain  restrictions,  some  of  which  inhere  in  the  very  nature 
of  government,  while  others  are  expressly  imposed.  We 
have  seen  already  that  the  states,  by  virtue  of  their  mem- 
bership in  the  Union,  are  by  implication  forbidden  to  lay  any 
tax  which  would  preclude  or  embarrass  any  federal  agency,  or 
the  exercise  of  any  federal  power.  What  the  states  cannot 
themselves  do,  they  cannot  empower  their  municipal  bodies  to 
do.^  Congress,  as  to  the  municipalities  within  the  territories 
and  the  District  of  Columbia,  might  doubtless  give  larger 
powers  of  taxation  than  could  be  conferred  by  the  states,  but 
it  is  not  customary  to  do  so.  We  have  also  seen  that  by  im- 
plication the  powers  of  taxation  that  are  conferred  by  the  state 
are  so  restricted  as  to  preclude  the  taxation  of  state  agencies 
and  state  property.  Also  that  local  taxation  must  be  restricted 
to  local  purposes.  Upon  these  subjects  nothing  further  need 
be  said  here. 

But  it  has  been  deemed  important  by  the  people  in  many 
states  that  they  should  go  further,  and  impose  special  restric- 
tions, not  only  in  respect  to  local  taxation,  but  also  in  respect 
to  state  levies ;  and  they  have,  therefore,  done  so  by  their  con- 
stitutions. Some  of  these  are  an  absolute  negation  of  taxation 
for  certain  purposes ;  as,  for  example,  to  give  aid  to  private 


1  County  Commissioners  v.  Karp,  90  Ind.,  236. 

2  Stuyvesant  v.  New  York,  7  Cow. ,  588 ;  Illinois  Conference  Female  College 
V.  Cooper,  35  111.,  148;  Haywood  v.  Savannah,  12  Ga.,  404;  O'Donnell  r. 
Bailey,'24  Miss.,  386. 
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corporations.!  Some  such,  restrictions  have  been  deemed 
necessary  to  prevent  the  state,  as  well  as  the  municipalities, 
from  engaging  in  wild  schemes  and  speculative  or  extravagant 
enterprises,  and  they  fix  a  limit  to  power  which  must  be  strictly 
observed.  It  is  also  by  some  constitutions  expressly  made  the 
duty  of  the  legislature,  when  it  shall  create  a  pubhc  corpora- 
tion and  delegate  to  it  the  poAver  to  tax,  to  impose  restrictions 
on  that  power,  in  order  that  it  may  not  be  abused.  One  ob- 
ject in  aU  written  constitutions  is  the  protection  of  minorities 
agaitist  oppressive  action  on  the  part  of  majorities.  Such  op- 
pressive action  in  the  case  of  the  local  bodies  is  not  unlikely  to 
consist  in  the  levy  of  enormous  taxes,  or  the  incurring  of  enor- 
mous debts,  under  the  influence  of  temporary  excitements  and 
passions,  and  perhaps  for  purposes  which  cooler  reflection 
would  condemn.  The  mandate  that  restriction  shall  be  im- 
posed is,  therefore,  a  very  proper  one ;  but  it  is  addressed  to 
the  discretion  of  the  legislature,^  and  there  is  no  extraneous 
authority  to  regulate  or  to  enforce  its  exercise. 

1  In  some  cases  a  question  has  arisen  whether  such  a  restriction,  when  im- 
posed in  general  terms,  was  a  restriction  on  the  state,  and  also  on  its  munic- 
ipalities. Without  undertaking  to  classify  them,  the  following  are  referred 
to:  Slack  v.  Eaih-oad  Oo.,  13  B.  Mom-.,  1,  16;  Dubuque  County  v.  Eaikoad 
Co.,  4  Greene  (Iowa),  1 ;  Clapp  v.  Cedar  County,  5  la.,  15;  State  v.  "Wapello 
County,  13  la.,  388;  Clark  v.  JanesviUe,  10  Wis.,  136;  BushneU  v.  Beloit,  10 
Wis.,  195;  Prettymanw.  Supervisors,  19  lU.,  406;  Robertson  v.  Eockford,  31 
m.,  451 ;  Johnson  v.  Stark  County,  34  lU. ,  75 ;  Perkins  v.  Lewis,  34  111.,  308 ; 
Butler  V.  Dunham,  37  111.,  474;  People  v.  Chicago,  51  El.,  17,  34;  Richmond 
V.  Scott,  48  Ind.,  568;  People  v.  Supervisors,  etc.,  16  Mich.,  254;  Bay  City  v. 
State  Treasurer,  33  Mich.,  449,  504.  An  exemption  from  "public  taxes," 
held  not  to  be  an  exemption  from  taxation  for  municipal  purposes.  Morgan 
V.  Cree,  46  Vt.,  773;  S.  C,  14  Am.  Rep.,  640. 

2 People  V.  Mahaney,  13  Mich.,  481,  487.  In  this  case  it  was  decided  that 
the  power  of  a  police  board  to  determine  what  sums  should  be  raised  for 
their  purposes  was  limited',  the  statute  confining  the  power  to  the  necessary 
police  expenses.  And  see  Paine  v.  Spratley,  5  Kan.,  525;  Bank  of  Rome  v. 
Rome,  18  N.  Y.,  38;  HiU  v.  Higdon,  5  Ohio  St.,  243,  248;  Northern  Ind.  R. 
R.  Co.  V.  Connelly,  10  Oliio  St.,  159,  165;  Maloy  v.  Marietta,  11  Ohio  St.,  636. 
A  provision  i-equiring  the  legislature  to  restrict  the  power  of  municipal 
taxation  is  complied  vrtth,  in  an  act  for  a  special  street  assessment,  by  lim- 
iting it  to  an  assessment  to  the  middle  of  the  block  upon  adjacent  property. 
Hines  v.  Leavenworth,  3  Kan.,  186. 

A  provision  in  the  constitution  giving  the  legislature  authority  to  restrict 
the  power  of  cities  in  taxation  and  sissessments,  and  to  prevent  abuses  in 
assessments,  wiU  not  prevent  passing  laws  to  limit  the  power  of  courts  to 
set  aside  assessments.    Matter  of  Mead,  74  N.  Y.,  216. 
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Excessive  Taxes.  It  is  not  incompetent  for  a  municipality 
having  power  to  levy  a  tax  for  a  specified  purpose  to  add  an 
item  to  provide  for  possible  deficiencies  in  collection.^  And 
in  the  case  of  a  state  levy,  if  the  state  officers  having  authority 
for  the  purpose  fix  upon  a  percentage  on  the  assessment  Vfhich 
in  their  judgment  will  actually  produce  the  required  amount, 
the  levy  is  not  to  be  held  void,  either  in  whole  or  in  part,  be- 
cause the  actual  production  is  somewhat  in  excess.^  But  where 
the  limit  is  precisely  fixed  by  law  it  should  not  be  exceeded, 
even  for  the  purpose  of  paying  a  judgment,  unless  the  judg- 
ment was  rendered  upon  a  contract,  and  the  contract  was  one 
which  was  entered  into  before  the  statutory  limit  was  fixed.' 

It  is  neither  incompetent  nor  unusual  for  the  state  to  confer 
upon  its  counties,  cities,  villages  and  townships  a  very  general 
authority  to  tax  for  their  purposes  all  the  subjects  of  taxation 
within  their  territorial  limits  as  fully  as  the  state  itself  taxes 
them.*  But  the  power,  both  as  to  extent  and  duration,  is  dur- 
ing the  pleasure  of  the  legislature,'  subject  only  to  the  restric- 

I  See  Hyde  Park  v.  Ingalls,  87  lU. ,  11 ;  Vose  v.  Fi-ankf ort,  64  Me. ,  229 ;  Ed- 
wards V.  People,  88  lU.,  340;  People  v.  WUtsliire,  93  lU.,  260;  Union  Trast 
Co.  V.  Weber,  96  111.,  346;  People  v.  Cooper,  10  lU.  Ap.,  384. 

It  is  not  competent  by  law  to  leave  to  a  state  board  the  power  to  fix  the 
rate  of  state  taxation  "  after  allowing  for  delinquency  in  collection,''  since 
that  would  be  a  delegation  of  legislative  power.  Houghton  v.  Austin,  47 
Cal.,  646.     Compare  San  Francisco,  etc.,  E.  Co.  v.  State  Board,  60  Cal.,  13. 

2 Edwards  v.  People,  88  lU.,  340;  Union  Trust  Co.  v.  "Weber,  96  111.,  346. 

^See  Witkowski  v.  Bradley,  35  La.  An.,  904.  Also  Dean  v.  Lufkin,  54 
Tex.,  365. 

^Wingate?;.  Sluder,  6  Jones,  L.,  B53;  Durach's  Appeal,  63  Pa.  St.,  491; 
Cheaney  v.  Hooser,  9  B.  Mom-.,  330,  339;  Augusta  v.  National  Bank,  47 
Ga. ,  563.  Authority  to  assess  ' '  all  taxable  property  "  embraces  all  taxable 
at  the  time  the  authority  is  given,  and  aU  made  taxable  by  subsequent  leg- 
islation. Buffalo  V.  Le  Couteulx,  15  N.  Y.,  451.  A  limitation  of  taxes  to  a 
certain  percentage  of  the  assessed  valuation  is  enlarged  by  implication  when 
the  legislature  authorize  the  creation  of  any  particular  debt,  to  the  extent 
that  may  be  necessary  to  meet  the  demand.  Commonwealth  v.  Commis- 
sioners of  Alleghany  County,  40  Pa.  St.,  348.    See  p.  348,  n.  1. 

•■•A  general  authority  given  by  a  city  charter  to  tax  property  for  its  pur- 
poses does  not  preclude  the  state  making  exemptions  within  the  city  after- 
wards. Richmond  v.  Richmond  &  Danville  R.  R.  Co.,  21  Grat.,  604.  If 
city  boundaries  are  extended  after  the  time  for  the  aimual  assessment  has 
passed,  it  is  competent  to  provide  for  an  assessment  for  the  current  year  of 
the  property  newly  added.  Swift  v.  Newport,  7  Bush,  37.  Compare  Wald- 
ron  V.  Lee,  5  Pick.,  333;  Jackmanv.  School  District,  5  Gray,  413.    The  right 
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tion  already  mentioned,  that  when  municipal  corporations 
under  competent  authority  have  contracted  debts,  having  at 
the  time  power  to  tax  for  their  payment,  the  creditors  have  a 
right  to  rely  upon  this  power  for  their  security,  and  it  cannot 
afterwards  be  so  far  restricted  as  to  prejudice  their  demands.* 

The  most  common  of  the  express  restrictions  on  the  munici- 
pal power  to  tax  is  one  limiting  the  amount  or  the  rate  that 
can  be  imposed  in  any  one  year.  A  municipal  levy  in  disre- 
gard of  the  restriction  is  void.^ 

The  legislature,  in  the  plenitude  of  its  power  in  matters  of 


to  tax  may  be  taken  away  by  the  legislature  even  after  the  tax  has  been 
levied.    Augusta  v.  North,  57  Me.,  393. 

igee  ante,  p.  76,  and  cases  cited.  Also,  "Wolff  v.  New  Orleans,  103  XJ.  S., 
358;  Louisiana  v.  Pillsbury,  105  TJ.  S.,  378 ;  Gibbs  v.  Green,  54  Miss.,  593. 

It  has  been  decided  that  when  by  constitutional  limitation  a  city  is  re- 
stricted to  a  certaia  per  cent,  on  the  valuation  at  the  time  when  city  bonds 
are  voted  and  sold,  it  is  not  competent  subsequently  to  so  direct  the  taxing 
power  of  the  city  to  other  objects  as  to  prevent  payment  of  interest  on  the 
bonds.  If  the  taxing  power  will  not  produce  enough  for  all  purposes,  the 
proceeds  should  be  shared  pro  rata.    Sibley  v.  Mobile,  3  Woods,  535. 

2 State  V.  Humphreys,  25  Ohio  St.,  520;  State  v.  Strader,  25  Ohio  St.,  527; 
Deanw.  Lufkin,  54  Tex.,  265;  Witkowski  v.  Bradley,  35  La.  An.,  904.  In 
Arkansas  it  has  been  held  that  an  excessive  levy  cannot  be  sustained  even 
as  to  the  amount  that  might  legally  have  been  voted  (Worthen  v.  Badgett, 
33  Ark.,  494);  though  when  the  levy  is  brought  up  on  certiorari,  it  will  be 
quashed  only  as  to  the  excess.  Vance  v.  Little  Rock,  30  Ark.,  435.  In  Ne- 
braska the  submission  to  popular  vote  of  the  question  whether  a  levy  should 
be  made  in  excess  of  the  legal  limit  is  void.  Burlington,  etc.,  E.  Co.  v. 
Clay  Co.,  13  Neb.,  367.  And  so  would  the  levy  be  if  made,  even  though  the 
purpose  was  to  pay  previous  indebtedness.  State  v.  Gosper  Co.  Com'rs,  14 
Neb.,  22. 

In  New  Hampshire  an  excessive  tax  is  held  void  for  the  excess  only.  Taft 
V.  Barrett,  58  N.  H.,  447.  In  Kansas,  where  a  county  tax  was  limited  to  ten 
miUs  a  year,  a  tax  of  eighteen  mills  for  the  current  expenses  of  prior  years 
it  was  held  should  not  be  wholly  enjoined,  the  court  saying:  "It  may  be 
that  in  those  years  only  a  small  amount  of  tax  was  levied,  and  if  so,  the 
county  may  levy  an  additional  amount  for  those  years,  provided  the  two 
levies  for  any  one  year  do  not  exceed  ten  mills.''  Commissioners  v.  Blake, 
19  Kan.,  399.  See  on  the  general  subject.  State  v.  Van  Every,  75  Mo.,  530 ; 
Cummings  v.  Fitch,  40  Ohio  St.,  56. 

The  general  laws  of  Iowa  do  not  limit  the  power  of  a  city  to  tax  so  that, 
after  levying  ten  mills  for  general  city  purposes  and  road  purposes,  it  can- 
not levy  a  tax  to  pay  a  judgment  against  it.    Rice  v.  Walker,  44  la.,  458. 

A  limitation  as  to  one  purpose  which  is  specified  is  not  a  limitation  as  to 
others.    Brocaw  v.  Gibson  Co.,  73  Ind.,  543. 
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taxation,  may  of  course  make  special  exceptions,  so  as  to  au- 
thorize the  incurring  of  particular  obhgations  which  will  re- 
quire taxation  in  excess  of  the  general  limitation  to  provide 
for  them.^ 

The  General  Restriction.  But  the  most  important,  and  per- 
haps the  most  effective,  restriction  of  all  is  the  rule  of  law 
which  requires  aU  municipal  organizations  or  boards  to  show 
the  grant  of  any  authority  they  may  assume  to  exercise. 
Towns,  it  has  been  said  —  and  the  remark  applies  to  all  such 
organizations  —  are  corporations  of  limited  powers ;  they  can- 
not vote  and  assess  money  upon  the  inhabitants  for  all  pur- 
poses indiscriminately,  but  must  be  confined  to  the  estabhshed 
powers  of  towns,  as  settled  by  positive  enactment  or  by  well 
defined  and  ancient  usage.^    They  cannot,  therefore,  tax  ex- 


1  United  States  v.  New  Orleans,  98  U.  S.,  381 ;  Wolff  v.  New  Orleans,  103 
U.  S.,  358.  Where  the  power  to  tax  is  limited  generally,  a  special  act  em- 
powering the  levy  of  a  railroad  aid  tax  to  that  extent  enlarges  it.  Quincy 
V.  Jackson,  113  U.  S.,  332.  See  Butz  v.  Muscatine,  8  Wall.,  575;  Common- 
wealth V.  Pittsburgh,  34  Pa.  St.,  496;  Commonwealth  v.  Alleghany  Co.,  40 
Pa.  St.,  348. 

The  constitution  of  Missouri  contained  a  restriction  upon  school  district 
taxation,  but  provided  that  for  the  purpose  of  erecting  public  buildings  the 
rate  limited  might  be  increased  when  the  rate  of  inci-ease  should  have  been 
submitted  to  a  vote  of  the  people,  etc.  Such  a  provision  is  not  self -execut- 
ing, but  requires  legislation  for  its  enforcement.  St.  Joseph  Board,  etc.,  v. 
Patten,  63  Mo.,  444. 

2  Shaw,  Ch.  J.,  in  Gushing  v.  Newburyport,  10  Met.,  508,  510.  There  is  a 
very  valuable  statement  in  this  case  of  the  power  of  towns  in  respect  to 
schools,  and  its  history.  For  a  history  of  the  legislation  of  Michigan  terri- 
tory and  state  on  the  same  subject,  and  the  powers  of  the  districts,  see 
Stuart  V.  School  District,  30  Mich.,  69. 

As  to  the  right  to  establish  free  schools  in  a  particular  district  of  a  state 
by  a  statute  which  leaves  the  final  decision  to  the  voters  of  the  district,  see 
BuU  V.  Eead,  13  Grat.,  78.  The  right  to  refer  such  questions  to  the  voters 
of  the  locality  was  also  affirmed  in  Slack  v.  Railroad,  13  B.  Monr.,  1,  9,  38; 
Stein  v.  Mobile,  24  Ala.,  591,  and  numerous  other  cases.  The  legislature 
may,  in  its  discretion,  create  independent  school  districts  without  the  assent 
of  the  residents,  and  authorize  a  board  chosen  by  its  voters  to  make  an 
annual  levy  for  the  erection  of  buildings  and  the  support  of  schools  therein. 
Kuhn  V.  Board  of  Education,  4  W.  Va.,  409.  That  a  school  district  tax  is 
not  within  a  statute  which  limits  the  amount  of  a  tax  for  town  and  county 
purposes,  see  Taft  v.  Wood,  14  Pick.,  363;  Goodrich  v.  Lunenburg,  9  Gray, 
38,  40;  BUckensderfer  v.  School  Directors,  20  Pa.  St.,  38. 
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cept  for  the  very  purposes  allowed  by  law,  and  in  the  manner 
and  under  the  conditions  prescribed  by  law.^ 

Exhausting  authority.  The  taxing  power  once  conferred 
is  presumptively  continuous,  and  to  be  exercised  again  and 
again  as  often  as  may  be  required  by  the  exigencies  of  govern- 
ment and  as  often  as  may  be  consistent  with  the  act  of  delega- 
tion.^ But  custom  has  much  to  do  with  the  construction  of 
such  powers,  and  sometimes  a  single  exercise  must  be  deemed 
to  exhaust  the  power  for  the  time  being,  when  the  custom  is  to 
tax  but  once  within  a  certain  period  of  time ;  as,  for  instance, 
within  the  year.  And  this  is  the  general  custom  in  the  case  of 
local  taxes.'    If  the  amount  of  tax  which  by  law  can  be  im- 

J  A  tax  voted  to  build  a  sohool-liouse  on  a  site  not  legally  designated  is 
invalid;  that  being  a  condition  precedent.  Marble  v.  McKenney,  60  Me., 
333.  Where  the  statute  required  assessors,  before  assessing  any  school  dis- 
trict tax,  to  determine  in  which  district  the  lands  of  persons  residing  out  of 
the  town  should  be  taxed,  and  to  certify  their  determination  to  the  town 
clerk,  who  was  to  record  the  same,  held,  that  an  assessment  without  com- 
plying with  this  requirement  was  invalid,  and  an  inhabitant  of  the  district 
might  avail  himself  of  the  defect.  The  determination,  it  will  be  seen,  was 
really  as  to  what  should  be  the  limits  of  the  district.  Taft  v.  "Wood,  14 
Pick.,  363.  See,  also,  Rawson  v.  School  District,  100  Mass.,  134.  By  statute 
a  town  was  not  to  be  redistricted  oftener  than  once  in  ten  years,  "  so  as  to 
change  the  taxation  of  lands  of  proprietors."  A  tax  levied  in  a  new  district 
established  in  violation  of  this  provision  is  void.  Gustin  v.  School  District, 
10  Gray,  85.    See  Holmes  v.  Baker,  16  Gray,  359. 

Where  supervisors  have  power  to  levy  a  tax  only  at  their  regular  session, 
if  that  session  is  finally  adjourned,  and  they  then  come  together,  change 
their  record  to  make  it  show  a  temporary  adjournment,  and  vote  a  tax,  the 
vote  is  void.     Scott  v.  Union  Co.,  63  la.,  583. 

2  See  Municipality  v.  Dunn,  10  La.  An.,  57;  Williams  v.  Deti-oit,  3  Mich., 
660. 

3 See  State  v.  Van  Every,  75  Mo.,  530;  Cummings  v.  Fitch,  40  Ohio  St., 
56;  Vance  v.  Little  Rock,  80  Ark.,  435. 

A  school  board  having  power  to  levy  a  tax  not  exceeding  one  per  cent,  in 
one  year,  held  that  when  they  ordered  a  tax,  though  below  the  maximum, 
they  had  exhausted  their  power  for  the  year.  Ohver  v.  Carsner,  39  Tex., 
396.  So  in  Oregon  it  has  been  decided  that  after  one  assessment  of  all  the 
taxable  property  has  been  made  and  returned,  and  the  tax  levied  thereon, 
there  is  no  power  to  make  a  new  assessment  in  order  to  reach  property 
which  has  been  brought  within  the  district  since  the  regular  assessment. 
Oregon  Steam  Nav.  Co.  v.  Portland,  3  Or.,  81.  But  an  omission  of  the 
county  court  to  exact  license  taxes  when  making  the  general  levy  does  not 
preclude  requiring  them  afterwards.     State  v.  Maguhe,  53  Mo.,  430. 

In  Texas  it  is  held  that  if  a  commissioners'  court  which  has  exhausted  its 
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posed  for  the  year  is  already  levied,  the  authority  is  of  course 
exhausted,  and  a  further  levy  under  any  pretense  is  void.'  It 
is  of  no  legal  importance  that  the  first  levy  which  exhausted 
the  power  was  made  under  the  compulsion  of  judicial  ma/n,- 
damus?  But  an  abortive  attempt  to  make  an  assessment  does 
not  exhaust  the  power,  and  if  no  other  obstacle  exists,  the  offi- 
cers may  disregard  the  futile  action  and  proceed  anew.' 

authority  in  making  a  levy  for  ordinary  purposes  makes  an  additional  levy 
in  part  for  the  same  purpose,  the  whole  is  void.  Dean  v.  Lufkin,  54  Tex., 
365.  A  limitation  for  one  purpose  is  not  a  limitation  as  to  othars.  Brocaw 
V.  Gibson  County,  73  Ind.,  543.  A  railroad  aid  tax  being  limited  to  five  per 
cent.,  a  county  cannot,  after  voting  that  to  one  road,  make  a  further  vote  to 
another.    Dumphy  v.  Supervisors,  58  la.,  373. 

1 A  city  had  authority  to  levy  taxes  not  exceeding  fifteen  mills  on  the  dol- 
lar for  the  year.  An  ordinance  was  passed  levying  a  tax  to  that  extent. 
Afterwards  one  was  passed  for  levying  two  mills  additional  for  sinking  fund. 
Held,  that  the  first  was  valid  and  the  last  void.  Had  the  whole  been  voted 
in  one  ordinance,  it  seems  the  whole  w^ould  have  been  void.  Cummings  v. 
Fitch,  40  Ohio  St.,  56.  But  perhaps  it  might  be  sustained  if  the  amount 
actually  levied  did  not  exceed  the  legal  limit.  People  v.  Cooper,  10  lU. 
App.,  384. 

When  the  amount  of  school-house  fund  tax  is  limited  to  ten  miUs,  a  fur- 
ther tax  to  pay  a  judgment  against  the  school  district  cannot  be  levied,  al- 
though there  is  a  provision  that  where  a  judgment  has  been  obtained  against 
the  school  district  the  board  shall  pay  it  by  an  order,  the  payment  of  which 
is  to  be  provided  for  by  the  district  meeting.  Sterling,  etc.,  Co.  v.  Harvey, 
45  la.,  466.  See  for  a  similar  point,  Commissioners  of  Osborne  Co.  v.  Blake, 
35  Kan.,  356. 

2  Vance  v.  Little  Rock,  30  Ark.,  435. 

s  Himmehnan  v.  Cofran,  86  Cal.,  411,  citing  Pond  v.  Negus,  3  Mass.,  330; 
Ijbby  V.  Burnham,  15  Mass.,  144;  Bangor  v.  Lancy,  21  Me.,  473.  On  the 
general  subject  see,  also.  Woodruff  v.  Fisher,  17  Barb.,  234;  Howell  v. 
Buffalo,  15  N.  Y.,  512;  People  v.  Haines,  49  N.  Y.,  587;  Lappin  v.  Nemaha 
County,  6  Kan.,  403. 
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CHAPTEE  XII. 

LISTING   OF  PERSONS  AND  VALUATION  OF  ESTATES  FOR  TAX- 
ATION. 

General  course.  When  taxes  for  any  particular  district 
have  been  lawfully  voted,  it  next  becomes  necessary,  before  a 
tax  can  become  a  charge  upon  either  person  or  property,  that 
a  list  of  taxables  should  be  made  by  the  oflBcer  to  whom  by 
law  that  duty  is  intrusted.  If  the  tax  to  be  laid  is  a  capita- 
tion tax,  nothing  more  may  be  needful ;  but  capitation  taxes 
are  so  few  and  so  unimportant  that  they  scarcely  call  for  more 
than  a  passing  remark.  But  when  taxes  are  to  be  apportioned 
among  the  taxables  in  proportion  to  the  value  of  property,  or 
according  to  special  benefits,  or  upon  the  results  of  business, 
it  becomes  requisite  that  an  official  estimate  should  be  made 
for  that  purpose.  This  estimate,  when  made  under  state  laws, 
is  commonly  called  an  assessment,  and  the  completed  document 
is  given  the  name  tax  list  or  assessment  roU,  or  something 
equally  significant  and  indicative  of  its  nature.  Under  state 
laws  general  levies  are  most  commonly  made  upon  an  assess- 
ment by  the  value  of  property,  and  it  is  of  such  an  assessment 
that  we  shall  speak  in  this  chapter. 

An  assessment,  strictly  speaking,  is  an  official  estimate  of 
the  sums  which  are  to  constitute  the  basis  of  an  apportion- 
ment of  a  tax  between  the  individual  subjects  of  taxation 
within  the  district.^  It  does  not,  therefore,  of  itself  lay  the 
charge  upon  either  person  or  property,  but  it  is  a  step  prelim- 
inary thereto,  and  which  is  essential  to  the  apportionment. 
As  the  word  is  more  commonly  employed,  an  assessment  con- 
sists in  the  two  processes  of  listing  the  persons,  property,  etc., 
to  be  taxed,  and  of  estimating  the  sums  which  are  to  be  the 
guide  in  an  apportionment  of  the  tax  between  them.  "When 
this  listing  and  estimate  are  completed  in  such  form  as  the  law 
may  have  prescribed,  nothing  remains  to  be  done,  in  order  to 
determine  the  individual  habiUty,  but  the  mere  arithmetical 

iWells  V.  Smyth,  55  Pa.  St.,  159;  Geren  v.  Graber,  26  La.  An.,  694; 
Rood  V.  Mitchell  Co.,  39  la.,  444;  Perry  Co.  v.  Railroad  Co.,  58  Ala.,  456. 
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process  of  dividing  the  sum  to  be  raised  among  the  several 
subjects  of  taxation,  in  proportion  to  the  amounts  which  they 
are  respectively  assessed.  Sometimes  the  word  assessment  is 
used  as  implying  the  completed  tax  list ;  that  is  to  say,  the  hst 
of  persons  or  property  to  be  taxed,  with  the  estimates  with 
which  they  are  chargeable,  and  the  tax  duly  apportioned  and 
extended  upon  it ;  ^  but  this  employment  of  the  word  is  unu- 
sual except  in  the  cases  in  which  the  levy  is  apportioned  by 
benefits ;  and  in  those  cases  the  act  of  determining  the  amount 
of  the  benefits  is  of  itself,  under  most  statutes,  a  determination 
of  the  individual  liability,  and  the  result  only  needs  to  be  en- 
tered upon  the  roU  or  list '  to  complete  the  levy. 

It  is  customary  to  provide  by  law  that  one  assessment  shall 
be  made  use  of  for  the  levy  of  both  state  and  local  taxes,  for 
the  year  or  other  period  of  time  for  which  assessments  are 
made,  instead  of  directing  a  separate  assessment  for  each  de- 
scription of  tax.  This  is  a  matter  as  well  of  economy  as  of 
convenience,  as  one  assessment  answers  aU  purposes.  Inde- 
pendent assessments  are  sometimes  provided  for  in  the  case  of 
school  taxes  and  some  others,  but  they  raise  no  peculiar  ques- 
tions, and  require  no  special  consideration. 

JSl'ecessity  for  Assessment.  An  assessment,  when  taxes  are 
to  be  levied  upon  a  valuation,  is  obviously  indispensable.  It  is 
required  as  the  first  step  in  the  proceedings  against  individual 
subjects  of  taxation,  and  is  the  foundation  of  all  which  follow 
it.  Without  an  assessment  they  have  no  support,  and  are  nul- 
lities.'   The  assessment  is,  therefore,  the  most  important  of  all 

1 A  statute  limiting  the  time  to  contest  taxes  "for  any  error  or  defect 
going  to  tlie  TaliJity  of  the  assessment,"  held  to  use  the  word  assessment 
as  going  to  the  whole  statutory  method  of  imposing  taxes  upon  property. 
Prentice  v.  Ashland  Co.,  56  Wis.,  345.  As  to  the  meaning  of  assessment  in 
raUroad  cases  in  Alabama,  see  State  Auditor  v.  Jackson  Co.,  65  Ala.,  142; 
Perry  Co.  v.  Raihoad  Co.,  65  Ala.,  391. 

2  For  meaning  of  "list"  and  "  grand  list  "in  Vermont,  see  Wilson  v. 
Wheeler,  55  Vt.,  446.  An  assessment  cannot  be  made  by  the  legislature. 
See,  for  a.  case  held  to  be  an  attempt  of  the  sort,  Albany,  etc..  Bank  v. 
Malier,  9  Fed.  E.,  884.    Also,  Attorney-General  v.  Leavenworth,  3  Kan.,  61. 

3 Thurston  u.  Little,  3  Mass.,  439;  Thayer  t).  Stearns,  1  Pick.,  483;  McCall 
V.  Larimer,  4  Watts,  351 ;  Miller  v.  Hale,  26  Pa.  St.,  432;  Matter  of  Nichols, 
54  N.  Y.,  62;  Driggers  v.  Cassady,  71  Ala.,  539;  Early  w.  Whittingham,  43 
la.,  163;  Quivey  v.  Lawrence,  1  Idaho,  313;  Perry  ■«.  Eailroad  Co.,  58  Ala., 
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the  proceedings  in  taxation,  and  the  provisions  to  insure  its 
accomplishing  its  oflace  are  commonly  very  full  and  partic- 
ular.^ 

Mandatory  Hequirements.  The  assessment  being  so  impor- 
tant, the  statutory  provisions  respecting  its  preparation  and 
contents  ought  to  be  observed  Avith  particularity.  They  are 
prescribed  in  order  to  secure  equality  and  uniformity  in  the 
contributions  which  are  demanded  for  the  public  service,  and 
if  officers,  instead  of  observing  them,  may  substitute  a  discre- 
tion of  their  own,  the  most  important  security  which  has  been 
devised  for  the  protection  of  the  citizen  in  tax  cases  might  be 
rendered  valueless.  The  assessment  must,  therefore,  be  made 
by  the  proper  officers  or  it  will  be  void ;  and  if  a  board  of  re- 
view, which  has  power  to  appoint  the  assessors  and  afterwards 
to  review  their  work,  should  appoint  any  of  their  own  mem- 
bers to  that  office,  the  appointment  would  be  void,  and  an  as- 
sessment made  by  the  appointees  illegal.^    So  the  assessment 

456.  A  statute  which  cures  irregularities  cannot  cure  this  defect  of  juris- 
diction. McEeynolds  v.  Longenberger,  57  Pa.  St.,  13.  See  Brady  i7.  Offut, 
19  La.  An.,  184;  McCready  «.  Sexton,  29  la.,  356.  In  California  a  tax,  in 
order  to  be  valid,  must  rest  upon  an  assessment  duly  made  by  an  assessor 
chosen  by  the  people  of  the  district  assessed.  People  v.  Hastings,  29  Cal., 
449.  See  Ferris  v.  Coover,  10  Cal.,  589.  A  school  or  other  township  assess- 
ment by  county  assessors  is  void.  People  v.  Hastings,  39  Cal.,  449;  People 
V.  Sargeant,  44  Cal.,  430;  Williams  v.  Corcoran,  46  Cal.,  553;  Reiley  v.  Lan- 
caster, 39  Cal.,  354.  A  school  tax  must  be  assessed  by  district  assessors. 
People  V.  Railroad  Co.,  49  Cal.,  414.  See  for  a  like  point.  Mason  v.  Johnson, 
51  Cal.,  612;  Smith  v.  Farrelly,  53  Cal.,  77.  See  Granger  v.  Parsons,  2  Pick., 
392.  But  in  Massachusetts  school  district  taxes  may  be  on  the  town  valua- 
tion, the  statute  providing  for  no  other.  Waldronu.  Lee,  5  Pick.,  823.  See 
Weber  v.  Reinhard,  73  Pa.  St.,  370,  where,  in  a  case  of  taxation  of  the 
product  of  mines  by  the  ton,  the  question,  what  is  an  assessment,  was  dis- 
cussed. In  Kansas  the  assessment  roll  should  contain  the  names  of  all  per- 
sons who  should  return  personal  property  statements,  even  though  they 
have  no  property  not  exempt  from  taxation.  State  v.  Phillips  Co.,  26  Kan., 
419. 

'  No  assessment  is  required  when  the  statute  itself  prescribes  the  amount 
to  be  paid,  and  this  can  be  recovered  by  suit.  United  States  v.  Halloran,  14 
Blatch.,  1;  King  v.  United  States,  99  U.  S.,  329;  United  States  v.  Pacific  R. 
Co.,  1  McCrary,  1;  4  Dill.,  71. 

2  Hawkins  v.  Jonesboro,  63  Ga,,  527.     If  a  board  of  supervisors  which  has 
no  authority  to  increase  an  assessment  shall  assume  to  do  so,  and  taxes 
shall  be  levied  upon  the  increased  assessment,  the  taxes  will  be  void.    Rood 
V.  Mitchell,  39  la.,  444. 
23 
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will  be  void  if  the  assessors  delegate  the  ofiBce  of  making  it  to 
a  clerk ;  thoiigh,  if  he  merely  makes  it  in  the  first  instance, 
and  the  assessors  examine  and  supervise  the  work  as  it  pro- 
gresses, and  adopt  it  when  completed,  it  maybe  sustained.'  It 
wiU  be  void  also  if,  when  an  annual  assessment  is  required,  the 
assessor  merely  copies  for  one  year  the  roll  for  the  preceding 
year.^  The  particular  requirements  of  the  assessment  wiU  be 
noted  further  on,  but  it  may  be  stated  here — what  there  wiU 
be  occasion  to  repeat  in  other  connections  —  that  mere  irregu- 
larities in  making  it,  which  cannot  be  injurious,  will  be  over- 
looked.' 

Date  of  the  Assessment.  Assessments  are  made  periodically, 
and  in  many  of  the  states  every  year.*  The  customary  regu- 
lation is  that  the  assessment  shall  be  made  or  completed  on  a 
certain  day,  or  that  it  shall  be  made  as  of  a  certain  day.  This 
fixes  the  hability  of  persons  and  property  to  taxation  for  the 
year.-^  There  are  some  inconveniences  and  inequalities  result-, 
ing  from  this,  but  some  regulation  of  the  kind  is  indispensable. 
A  force  of  tax  ofiicers  cannot  be  kept  employed  for  the  year 
in  watching  the  transfers  of  property,  the  movements  of  per- 
sons, and  vicissitudes  of  business,  in  order  to  equahze  the 
charges  upon  them ;  periodical  assessments,  if  they  produce  in- 
justice in  one  case,  ma}""  correct  it  in  the  next,  and  on  the 
whole  are  likely  to  be  fair.  At  any  rate,  they  constitute  the 
best  regulation  the  law  can  establish.  "  In  the  imposition  of 
taxes,  exact  and  critical  justice  and  equality  are  absolutely 
unattainable.  If  we  attempt  it,  we  might  have  to  divide  one 
year's  tax  upon  a  given  article  of  property  among  a  dozen  dif- 

'Snell  V.  Fort  Dodge,  45  la.,  564.  If  the  statute  allows  the  appointment 
of  deputies,  a  deputy  duly  appointed  may  make  the  assessment.  Meek  v. 
McClure,  49  Cal.,  633. 

2Nason».  Wliitney,  1  Pick.,  140;  Peoples.  Hastings,  29  Cal.,  449;  Green- 
ough  V.  Fulton  Coal  Co.,  74  Pa.  St.,  488;  Woodman  v.  Auditor-General,  52 
Mich.,  28;  Lebanon  v.  Railroad  Co.,  77  111.,  539;  Johnson  v.  Royster,  88  N. 
O.,  194.     See  Thm-ston  v.  Little,  3  Mass.,  429. 

3  San  Francisco,  etc.,  R.  Co.  v.  State  Board,  60  Cal.,  12;  South  Platte  Land 
Co.  V.  Crete,  11  Neb.,  344. 

4  A  constitutional  provision  that  property  shall  be  valued  for  taxation 
every  fifth  year  will  not  prevent  the  legislature  providing  for  more  frequent 
assessments.    Ex  parte  Lynch,  16  S.  C,  33. 

5  People  V.  Commissioners,  104  XJ.  S.,  466. 
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ferent  individuals  who  owned  it  at  different  times  during  the 
year,  and  then  be  almost  as  far  from  the  desired  e  nd  as  when 
we  started.  The  proposition  is  Utopian.  The  legislature  must 
adopt  some  practicable  system ; " '  and  this  practicable  system 
is  found  to  be  the  one  which  has  been  indicated.  Every  per- 
son is  therefore  to  be  taxed  for  the  year  upon  his  personalty, 
estimated  as  of  the  time  of  the  assessment,  and  every  parcel 
of  real  estate  according  to  its  value  as  set  down  in  the  proper 
list  or  roll.  Changes  in  the  ownership  of  property,  or  in  the 
value  after  the  periods  of  assessment,  cannot  be  taken  notice 
of  in  taxation  until  the  time  for  a  new  assessment  has  arrived. 
This  is  the  general  rule.'^ 

1  Shaw  V.  Dennis,  10  HI.,  505,  518.     Property  not  in  existence  or  not  in  the 
state  at  the  time  the  assessment  is  taken  cannot  be  taxed  for  the  year. 
People  V.  Kohl,  40  Cal.,  127;  Wangler  v.  Black  Hawk  Co.,  56  la.,  384;  Col-  . 
bert  V.  Supervisors  of  Lake,  60  Miss.,  143. 

The  assessment  dates  from  the  time  fixed  by  the  statute.  After  it  is  made 
and  notice  given  as  required  by  statute,  it  is  not  competent  to  change  names 
or  put  new  names  upon  it  for  taxation.  Clark  ■«.  Norton,  49  N.  Y.,  243; 
Overing  v.  Foots,  65  N.  Y.,  263.  But  in  some  states  this  is  expressly  pro- 
vided for  (see  Stockman  v.  Robbins,  80  Ind.,  195 ;  State  v.  Howard,  80  Ind., 
466),  though  the  parties  whose  names  are  put  on  must  be  personally  notified. 
In  Nebraska  one  is  taxable  on  moneys  received  for  securities  sold  after  the 
tax  year  has  begun.    Jones  v.  Seward  Co.,  10  Neb.,  154. 

For  questions  arising  where  one  has  moved  into  the  state  within  the  year, 
see  White  v.  State,  51  Ga.,  252;  Johnson  v.  Lyon,  106  111.,  64.  Cotton  out 
of  the  state  on  February  1,  held  not  taxable  to  the  owner  in  the  state  for 
the  year  beginning  on  that  day.  Colbert  v.  Supervisors  of  Lake,  60  Miss., 
142. 

2 State  V.  Hardin,  34  N.  J.,  79 ;  State  v.  Jersey  City,  44  N.  J.,  156.  One  is 
to  be  taxed  where  he  resides  on  the  day  fixed  by  statute  for  taking  the 
assessment,  though  set  off  into  another  town  before  it  is  completed.  Har- 
mon u.  New  Marlborough,  9  Cush.,  525.  But  if  he  moves  out  of  the  town 
before  the  day  fixed  for  its  completion,  he  cannot  be  taxed  for  his  personalty 
in  it.  People  v.  Supervisors  of  Chenango,  11  N.  Y.,  563;  Ware  v.  First 
Parish,  etc.,  8  Cush.,  267.  In  Vermont,  a  person  resident  in  a  school  district 
at  the  time  of  listing,  and  properly  listed  there,  remains  liable  on  the  list 
while  it  continues  in  force,  notwithstanding  he  has  subsequently  removed 
from  the  district.  Woodward  v.  French,  31  Vt.,  337;  Walker  v.  Miner,  32 
Vt.,  769;  Ovitt  v.  Chase,  37  Vt.,  196.  Where  plaintifi:  had  a  place  of  busi- 
ness in  Boston  every  year  from  1st  of  December  to  1st  of  March,  but  none 
on  1st  of  May  when  assessment  was  to  be  made,  held,  that  he  was  not  tax- 
able in  Boston.  Field  v.  Boston,  10  Cush.,  65.  Tlie  fact  that  a  debt  is  con- 
tracted while  one  is  an  inhabitant  does  not  justify  a  personal  tax  upon  him 
in  respect  of  it,  after  he  has  ceased  to  be  such.  Dow  v.  First  Parish  in  Sud- 
bury, 5  Met.,  73. 
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The  rule  may  undoubtedly  be  varied  by  statute,  and  in 
some  states  there  are  provisions  for  placing  upon  the  roll 
property  which  was  overlooked  when  the  assessment  was 
made ; '  and  sometimes  the  authority  goes  so  far  as  to  allow 
of  the  placing  of  taxables  upon  the  roll  which  have  been 
omitted  for  several  years,  and  assessing  them  for  each  year 
omitted.^ 

It  has  been  held  in  Iowa  that  where  by  statute  an  assess- 
ment was  to  be  made  in  every  odd  numbered  year,  and  was 
duly  made  for  a  township  accordingly,  and  a  city  was  then 
carved  out  of  the  township,  there  was  no  authority  of  law  for 
making  a  new  assessment  in  the  even  numbered  year  except  as 
to  omitted  property.' 

Tax  payers'  lists.  It  has  been  deemed  advisable  in  some  of 
the  states  to  provide  by  law  that  persons  resident  within  the 
several  taxing  districts  shall,  by  a  specified  time,  dehver  to  the 
assessor  a  written  exhibit  of  their  property  or  business  for 
the  purpose  of  taxation,*  and  it  is  expected  that  this  shall  be 

1  An  additional  assessment  for  personalty  discovered  after  the  tax  warrant 
had  been  issued  is  not  a  new  tax.  Harwood  v.  North  Brookfield,  130  Mass., 
561.  In  Tennessee  collectors  are  made  assessors  for  the  purpose  of  assessing 
any  lands  omitted  from  the  roll  for  the  year.  Otis  v.  Boyd,  8  Lea,  679.  A 
law  provided  for  the  assessment  of  an  additional  tax  on  property  "discov- 
ered "  by  the  board  of  assessors  to  have  been  omitted  from  the  last  assess- 
ment. Held,  that  private  information  communicated  to  one  member  of 
the  board  was  not  such  discovery.  The  board  must  be  satisfied  of  the  omis- 
sion.   Noyes  v.  Hale,  137  Mass.,  266. 

-See  State  v.  La.  Savings,  etc.,  Co.,  83  La.  An.,  1186;  Maguire  v.  Mobile 
Co.,  71  Ala,,  401.  But  in  Arkansas  a  tax  deed  is  void  which  recites  that  an 
assessment  was  made  in  1867  for  the  taxes  of  1859-60  and  1861.  Jacks  v. 
Dyer,  31  Ark.,  334.  See  Nor.  Car.,  etc.,  E.  Co.  v.  Commissioners,  77  N.  C, 
4;  Sudderth  v.  Brittain,  76  N.  C,  458. 

sSnell  V.  Fort  Dodge,  45  la.,  564.  See  Richards  v.  Wapello  Co.,  48  la., 
507;  HUgenbergi).  Wilson,  55  Ind.,  310.  Under  the  Louisiana  act  of  1847 
an  assessment  of  real  estate  not  complained  of  when  made  could  not  be 
changed  for  five  years  except  to  add  for  improvements  or  to  deduct  for  de- 
struction.    State  V.  Board  of  Assessors,  31  La.  An.,  806, 

*  In  Maine  the  statute  directs  the  assessors  to  give  notice  to  the  tax  payers 
to  bring  in  their  lists ;  but  this  is  only  directory,  Boothbay  v.  Race,  68  Me., 
351.  In  California,  under  the  statute  for  taxing  migratory  stock,  a  state- 
ment of  intention  sis  to  moving  such  stock  must  be  called  for  at  the  time  of 
the  assessment,  or  the  owner  of  the  stock  need  not  furnish  it.  People  v. 
Shippee,  53  Cal.,  675, 
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sufficiently  full  and  comiilete  to  enable  the  assessors  to  make 
the  assessment  from  it. 

Oath  to  List.  In  some  states  the  list  has  been  required  to  be 
given  in  under  oath;  and  where  this  is  the  statute  the  tax 
payer  will  take  no  benefit  from  the  list  unless  it  is  sworn  to.^ 

Conclusiveness  of  List.  The  statute  commonly  determines 
what  conclusiveness  shall  be  allowed  to  the  Ust;  but  in  general 
it  may  be  said  it  is  not  conclusive  on  the  assessors,^  though  if 
in  due  form  it  is  taken  d^&  prima  facie  correct,  and  the  assessors 
add  to  it  in  making  up  their  assessment  only  as  the  statute 
allows.' 

Penalties  for  Not  Giving.  The  failure  to  hand  in  the  list,  or 
the  refusal  to  verify  it,  is  made  by  the  statute  to  subject  the 

1  Lee  V.  Commonwealtli,  6  Dana,  311.  As  to  what  is  sufficient  verification, 
see  Lanesborough  v.  County  Com'rs,  131  Mass.,  424;  Arnold  v.  Middletown, 
41  Conn.,  206.  In  Wisconsin,  if  the  taxpayer  does  not  make  oath  to  his 
hst,  the  assessor  is  not  bound  by  it,  and  may  arrive  at  his  property  by  other 
means.  If  the  tax  payer  claims  the  assessment  to  be  excessive,  his  remedy 
is  to  appeal.  Lawrence  v.  JanesviUe,  46  Wis.,  364.  In  Kansas,  etc.,  R.  Co. 
V.  Ellis  County,  19  Kan.,  584,  it  appeared  that  the  tax  payer  returned  a 
sworn  statement  of  its  property  as  required  by  law.  After  notice  given, 
the  county  commissioners,  upon  their  personal  knowledge  and  previous  i-e- 
turna  made  by  the  tax  payer,  but  without  evidence  mtroduced  on  the  hear- 
ing, save  in  corroboration  of  the  correctness  of  the  statement,  raised  the 
valuation.  Held  valid.  The  court  say  the  proceeding  is  only  quasi  judicial, 
and  while  evidence  may  be  taken,  it  is  not  indispensable. 

2Felsenthalv.  Johnson,  104111.,  21. 

3  The  list  is  to  be  taken  as  presumptively  including  all  the  tax  payer's 
property,  although  it  does  not  in  terms  say  so.  Lanesborough  v.  County 
Com'rs,  131  Mass.,  124. 

A  statute  of  Massachusetts  provided  that  the  tax  payer's  return  should  be 
taken  as  true  by  the  assessors,  unless  the  tax  payer  refused  when  required 
"to  answer  on  oath  all  necessary  inquiries  as  to  the  nature  and  amount  of 
his  property."  A  severe  penalty  was  laid  upon  any  false  return.  Held, 
that  while  the  assessors  might  abate  the  tax  upon  an  item  improperly  in- 
cluded in  the  list  (Charlestown  v.  County  Com'rs,  109  Mass.,  270),  they  can- 
not add  anything  to  the  list  upon  any  information,  however  satisfactory, 
which  is  not  communicated  to  the  tax  payer.  He  has  a  right  to  be  heard 
upon  the  proposed  addition.  Moors  v.  Street  Com'rs  of  Boston,  134  Mass., 
431.  In  Ohio  a  chose  in  action  omitted  from  the  hst  may  be  put  in  by  the 
auditor.     Cameron  v.  Cappeller,  41  Ohio  St.,  533. 

If  a  tax  payer,  by  mistake  of  law,  makes  his  return  to  the  wrong  town, 
and  so  is  twice  taxed,  he  is  held  to  be  without  remedy.  People  v.  Atkinson, 
103  lU.,  45. 
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tax  payer  to  some  specified  liability.  Sometimes  to  the  doub- 
ling for  taxation  suck  estimate  as  the  assessor  shall  make 
of  his  property  ;^  sometimes  to  a  definite  penalty ;  sometimes 
to  deprivation  of  any  right  to  appeal  against  what  he  may 
regard  as  an  unjust  assessment.  The  right  to  discriminate  in 
some  manner  against  those  who  fail  to  hand  in  Usts  has  often 
been  judicially  recognized.'^  When  the  discrimination  consists 
merely  in  submitting  the  party  to  the  "  doom  "  of  the  assessor, 
and  depriving  him  of  any  appeal,  it  would  seem  that  there 
could  be  no  valid  objection  to  it.'  The  assessor  will  be  hkely, 
under  such  circumstances,  to  make  hberal  estimates  of  prop- 
erty, so  that  the  state,  it  may  be  presumed,  will  not  be  the  loser, 
and  the  tax  paj^er,  if  he  is  over  assessed,  suffers  a  misfortune 
for  which  no  one,  unless  it  be  himself,  is  blamable.  But  when 
a  statute  goes  further,  and  subjects  the  party  to  penalties  of 
any  kind,  to  be  inflicted  by  a  ministerial  officer  without  a  hear- 
ing, for  a  neglect  that  may  have  been  unintentional  and  perhaps 
entirely  excusable,  it  is  not  so  clear  that  it  is  consistent  with 
the  genius  of  the  common  law  or  with  general  principles  of 
American  jurisprudence.  But  the  authorities  sustain  such  stat- 
utes, as  is  said  in  one  case,  "  on  the  ground  of  state  necessity 
and  immemorial  usage."  ■• 

1  Butler  V.  Bailey,  2  Bay,  244. 

2  See  State  v.  Bell,  1  PMl.  (N.  C),  76;  Wiimimisset  Co.  v.  Chelsea,  6  Cush., 
477;  Donovan  v.  Insurance  Co.,  30  Md.,  1.55;  State  v.  Welch,  28  Mo.,  600; 
States.  Leavell,  3  Blackf.,  117;  State  v.  Hamilton,  5  Ind.,  310;  Louisville, 
etc.,  R.  R.  Co.  V.  State,  2.5  Ind.,  177.  In  Texas  the  tax  payer  who  neglects 
or  refuses  to  render  a  Ust  of  taxable  property  is  subject  to  indictment.  Cald- 
well V.  State,  14  Tex.  Ap.,  171. 

3 See  Porter i;.  County  Commissioners,  5  Gray,  365;  Otis  Company?;.  Ware, 
8  Gray,  509;  State  v.  Apgar,  31  N.  J.,  358;  State  v.  Board  of  Equalization,  7 
Nev.,  83. 

*Exj}arte  Lynch,  16  S.  C,  32.  In  this  case  the  statute  required  an  addi- 
tion to  the  assessment  of  fifty  per  cent,  as  a  penalty  for  default  in  making 
return  of  the  property  for  taxation. 

In  Minnesota  it  has  been  decided  that  where  the  constitution  requires  all 
taxation  to  be  by  value,  it  is  incomi)etent  to  provide  by  law  for  increasing 
the  assessed  valuation  by  a  sum  to  be  added  as  a  penalty  for  not  handing  in 
a  Ust.  McCormick  v.  Fitch,  14  Minn.,  252.  And  see  State  v.  AUen,  2  Mc- 
Cord,  55.  A  contrary  ruling  in  Indiana  was  made  in  the  case  of  Boyer  v. 
Jones,  14  Ind. ,  354,  where  a  party  had  refused  to  list  property  which  he  claimed 
was  not  taxable,  and  was  subjected  to  a  penalty  of  fifty  per  cent,  on  the  val- 
uation, for  the  refusal.     In  Vermont,  where  on  a  similar  refusal  the  assess- 
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It  has  been  decided  in  Kentucky  that  penal  provisions  of  this 
character  must  be  strictly  construed ; '  a  decision  quite  in  har- 
mony with  the  general  rules  of  construction.  But  when  the 
construction  is  clear,  they  are  generally  enforced.  The  Massa- 
chusetts statute  (1835)  took  away  all  right  to  abatement  of  an 
excessive  assessment  on  appeal  to  the  county  commissioners, 
when  the  appellant  had  failed  to  bring  in  a  list  of  his  estate  to 
the  assessors,  unless  he  could  show  good  cause  for  the  failure ; 
and  also  when  he  had  failed  to  make  oath  to  the  truth  of  the 
list  if  required  by  the  assessors  to  do  so.  Under  this  statute  it 
was  held  that  the  assessors  could  not  waive  the  bringing  in  of 
the  list ;  that  corporations  as  well  as  natural  persons  must  com- 
ply with  it ;  that  an  exhibition  to  the  assessors  of  a  plan  of  the 
tax  payer's  real  estate,  or  referring  them  to  the  hst  of  a  pre- 
ceding year,  would  not  be  a  comphance  with  the  statute ;  ^  that 
the  list  must  be  handed  in  before  the  tax  is  actually  assessed,' 

ors  were  to  proceed  to  make  theii-  appraisal  and  tlien  double  it,  it  was  held 
that  they  coiild  not  do  this  on  a  mere  rumor  of  what  the  man  was  worth, 
and  then  deny  him  a  healing.  Howes  v.  Barrett,  56  Vt.,  141.  See  Brush  v. 
Baker,  56  Vt.,  143. 

Some  statutes  make  provision  for  enforcing  by  suit  the  penalties  for  neglect 
to  hand  in  Usts.     See  Drexel  v.  Commonwealth,  46  Pa.  St.,  31. 

'  Alexander  v.  Commonwealth,  1  Bibb,  515 ;  McCall  v.  The  Justices,  1  Bibb, 
516;  Olds  V.  Commonwealth,  3  A.  K.  Marsh.,  465;  Chiles  v.  Commonwealth, 
4  J.  J.  Marsh.,  577.  The  point  was  made  in  Drexel  v.  Commonwealth,  46 
Pa.  St.,  81,  but  not  decided.  In  Connecticut  it  is  held  that  a  list  sufficient 
as  to  the  personal  estate  cannot  be  rejected  as  to  that  because  not  sufficient 
as  to  the  realty.  New  Canaan -u.  Hoy t,  38  Conn.,  148.  In  Alabama  a  statute 
requh-ing  e-°"ery  person  in  the  state  "who  is  liable  to  pay  taxes"  to  render 
"a  Ust  of  his  taxable  property"  to  the  assessors,  and  providing  that  if  he 
does  not,  they  may  call  at  his  residence  for  a  list  of  his  taxables  or  for  the 
amount  of  taxes  due  from  him,  held  applicable  to  one  liable  only  to  a  poll 
tax.  Carter  V.  Mercer,  9  Ala.,  556.  As  to  what  is  a  sufficient  listing  in  Ver- 
mont, see  Blodgett  v.  Holbrook,  39  Vt.,  336. 

2  "Wianimisset  Co.  v.  Chelsea,  6  Cush.,  477.  And  see  Otis  Co.  v.  Ware,  8 
Gray,  509.  The  statute  required  the  assessors  to  notify  the  inhabitants,  at 
the  town  meeting  or  otherwise,  to  bring  in  lists.  It  was  held  in  the  first  of 
these  cases  that  if  a  failure  to  give  notice  was  relied  upon,  it  devolved  on 
the  tax  payer  to  show  it.  Corporations  may  be  required  to  furnish  for  tax- 
ation lists  of  their  stockholders  to  all  the  local  authorities  where  they  sever- 
ally reside.     Donovan  v.  Insurance  Co.,  80  Md.,  155. 

3  Porter  v.  County  Commissioners,  5  Gray,  365 ;  Otis  Co.  v.  Ware,  8  Gray,  509. 
The  omission  to  requu-e  an  oath  to  it  is  not  fatal.  Lynam  v.  Anderson,  9 
Neb,,  367. 
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and  that  if  not  handed  in,  the  tax  payer  submits  himself  to  the 
"doom"  of  the  assessors." 

It  has  also  been  held,  on  a  construction  of  the  statute,  that 
no  abatement  would  be  made  before  a  list  was  brought  in, 
though  a  suflBcient  excuse  for  not  bringing  it  in  at  the  proper 
time  was  shown.^  Handing  in  a  list  which,  by  mistake  of  the 
lister's  rights,  is  made  to  embrace  property  not  liable  to  tax- 
ation, win  not  estop  him  from  claiming  an  abatement  as  to 
such  exempt  property;  there  being  no  reason  of  justice  or 
pubhc  policy  why  it  should.'  But  Avhile  this  is  true,  it  is  also 
true  that  the  tax  payer  cannot  complain  of  any  mere  irregu- 
larity in  the  action  of  the  assessors  into  which  they  have  been 
led  by  an  error  or  imperfection  in  his  own  list  not  affecting 

'  Lincoln  v.  Worcester,  8  Cush.,  55,  63.  But  where  a  list  was  not  brought 
in  until  after  the  time  limited  for  it  had  expired,  but  the  delay  was  charge- 
able to  the  assessors  themselves,  who  expressly  told  the  party's  agent  noth- 
ing should  be  lost  by  the  delay,  it  was  held  that  the  right  to  apply  for  an 
abatement  was  not  lost.     Lowell  v.  County  Commissioners,  3  Allen,  546. 

2  Charlestowu  r.  County  Commissioners,  101  Mass.,  87.  In  abating  a  tax 
which  has  been  paid,  the  county  commissioners  have  no  right  to  allow  in- 
terest ;  the  statute  not  providing  for  it.  Lowell  v.  County  Commissioners,  3 
Allen,  550.  Nor  costs,  for  the  same  reason.  Same  v.  Same,  3  Allen,  556. 
Successors  of  assessors  who  have  levied  a  tax  may  abate  it  if  application 
therefor  is  made  within  the  statutoi-y  time.  Hibbard  v.  Garfield,  102  Mass., 
72;  C;u-leton  v.  Ashburnham,  103  Mass.,  348.  One  who  has  handed  in  no 
list  and  is  over-taxed,  cannot  pay  his  tax,  and  then  recover  back  on  show- 
ing a  mistake  in  the  assessors ;  a  mistake  not  rendering  the  tax  illegal.  Lott 
V.  Hubbard,  44  Ala.,  593. 

^Charlestown  v.  County  Commissioners,  109  Mass.,  370,  citing  Dunnell 
Manuf.  Co.  v.  Pawtucket,  7  Gray,  277,  where  the  point  was  substantially 
the  same.  In  Illinois  it  has  been  decided  that  if  one  voluntarily  lists  for 
taxation  corporate  stocks  which  are  not  taxable,  and  they  are  taxed  accord- 
ingly, he  cannot  complain,  as  it  is  his  own  fault.  RepubUc  life  Ins.  Co.  v. 
PoUak,  75  lU. ,  292.  See  People  v.  RaUroad  Co. ,  49  Cal. ,  414.  When  the  list 
of  a  corporation  contains  erroneous  items,  the  corporation  cannot,  in  a  suit 
in  which  it  relies  upon  the  list,  disprove  its  correctness.  People  v.  Railroad 
Co.,  49  Cal.,  414.  An  erroneous  overvaluation  by  the  officer  of  the  corpo- 
ration will  not  entitle  the  corporation  to  recover  back  any  portion  of  the 
taxes  paid.     Cerbat  Mining  Co.  v.  State,  29  Hun,  81. 

A  tax  payer  taxable  on  receipts  of  business  gave  in  his  list,  but  protested 
that  the  tax  was  not  lawful.  He  afterwards  contended  that,  as  to  apai-t,  he 
was  not  taxable,  because  it  had  been  paid  to  others  as  their  share  of  the 
business.  Held,  as  to  this,  he  was  estopped  by  his  list.  Am.  U.  Exp.  Co. 
V.  St.  Joseph,  66  Mo.,  675. 
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his  substantial  rights.^  These  references  will  perhaps  suffi- 
ciently indicate  the  views  which  have  been  taken  by  the  courts 
of  statutes  of  this  nature.^ 

Right  to  a  hearing.  The  summary  nature  of  tax  proceed- 
ings has  been  remarked  upon  already.  They  are  made  sum- 
mary of  necessity.  The  assessment,  if  made  in  compliance 
with  the  law,  will  establish  conclusively  the  basis  of  periodical 
taxation.  Every  inhabitant  of  the  state  is  liable,  by  means 
thereof,  to  have  a  demand  established  against  him  on  the  judg- 
ment of  others  regarding  the  sum  which  he  should  justly  and 
equitably  contribute  to  the  public  revenues.  Every  owner  of 
property  in  the  state,  whether  he  be  an  inhabitant  or  not,  is 

1  As  where,  the  party's  agent  being  called  upon  for  a  list,  he  furnished  it, 
hut  omitted  one  parcel  of  land,  which  was  taxed  as  non-resident  in  conse- 
quence. Kiasworthy  v.  Mitchell,  21  Ark.,  145.  To  the  same  effect  is  Nel- 
son V.  Pierce,  6  N.  H.,  194.  The  tax  payer  giving  an  erroneous  description 
of  his  lands  to  the  assessor  is  estopped  from  complaining  of  it.  Hubbard 
V.  Windsor,  15  Mich.,  146. 

2  The  person  from  whom  a  list  is  required  under  a  penalty  cannot  excuse 
himself  by  showing  as  to  an  article  he  should  have  listed  (a  billiard  table) 
that  another  person  had  listed  it.  Olds  v.  Commonwealth,  3  A.  K.  Marsh., 
465.  Where  one  excused  himself  from  making  a  list,  saying  it  was  unnec- 
essary, held  to  be  a  refusal.  State  v.  Parker,  33  N.  J.,  192.  See  State  v. 
Bishop,  34  N.  J.,  45;  State  v.  Parker,  34  N.  J.,  49;  State  v.  McChesney,  34 
N.  J.,  63.  The  list  is  not  conclusive  on  the  assessors.  Thompson  v.  Tink- 
com,  15  Minn.,  295.  But  it  has  been  said  they  ought  to  adopt  the  valuation 
of  the  lister  in  the  absence  of  any  evidence  of  its  incori-eotness  (People  v. 
Reddy,  43  Barb.,  539;  People  v.  Assessoi-s  of  Albany,  40  N.  Y.,  154);  though 
they  are  not  Uable  for  any  bona  fide  exercise  of  their  power  in  this  regard. 
Vose  V.  Willard,  47  Barb.,  320;  Bell  v.  Pierce,  48  Barb.,  51;  Stearns  v. 
Miller,  25  Vt.,  20;  Wilson  v.  Marsh,  34  Vt.,  352.     But  for  a  failure  to  per- 

'  form  ministerial  duties  to  the  lister's  prejudice  the  officers  may  be  liable. 
KeUoggt;.  Higgins,  11  Vt.,  240;  Fairbanks  v.  Kittredge,  24  Vt.,  9. 

In  Nevada  a  tax  payer  who  fails  to  hand  in  his  list  is  allowed  no  standing 
before  the  board  of  equalization.  State  v.  Board  of  Equalization,  7  Nev., 
83.  In  New  Jersey  he  loses  his  right  to  appeal.  State  v.  Apgar,  31  N.  J., 
358.  An  early  statute  in  South  Carolina  provided  that  a  "  tax  of  $10,000  " 
should  be  imposed  upon  every  person  keeping  open  an  office  for  the  sale  of 
lottery  tickets,  and  that  "  it  shall  be  the  duty  of  the  tax  collector  in  the 
district  where  such  lottery  offices  are  opened,  in  default  of  the  person  or 
persons  keeping  such  offices  to  return  the  same  and  pay  the  tax  imposed  by 
this  law,  to  issue  his  execution  as  in  other  oases  of  defaulters."  The  coui-t 
held  this,  though  called  a  tax,  to  be  really  a  penalty,  which  it  was  not  com- 
petent to  authorize  the  collector  to  impose.    State  v.  Allen,  3  McCord,  55. 


362  LAW   OF   TAXATION.  [CH.  XII. 

liable  to  have  a  lien  in  like  manner  established  against  his 
property.  Moreover,  the  persons  who  make  the  assessment 
lighten  the  burden  upon  themselves  in  proportion  as  they  in- 
crease it  upon  others.  They  must  act  to  a  large  extent  upon 
imperfect  and  unsatisfactory  information,  and  the  danger  that 
when  most  honest  and  fair  minded  they  will  misjudge  and 
thus  do  injustice  is  always  imminent.  It  is  therefore  a  matter 
of  the  utmost  importance  to  the  person  assessed  that  he  should 
have  some  opportunity  to  be  heard  and  to  present  his  ver- 
sion of  the  facts  before  any  demand  is  conclusively  established 
against  him ;  and  it  is  only  common  justice  that  the  law  should 
make  reasonable  provision  to  secure  him  as  far  as  may  be 
practicable  against  the  oppression  of  unequal  taxation,  by 
making  the  privilege  of  being  heard  a  legal  right. 

The  obligation  to  secure  such  a  right  is  recognized  by  the 
statutes  of  the  several  states,  whose  provisions,  however,  are 
greatly  lacking  in  uniformity.  We  have  just  seen  that  in 
some  states  the  tax  payers  are  either  required  or  allowed  to 
bring  in  lists  of  their  taxable  property ;  and,  when  these  lists 
are  in  due  form  and  properly  verified,  a  certain  degree  of  con- 
clusiveness is  given  to  them.  "Where  such  lists  are  not  re- 
quired, it  is  provided  in  some  states  that  when  the  valuation  of 
personal  estate  is  made  by  the  assessor,  the  person  assessed 
may  reduce  the  assessment  by  his  own  oath,  which,  for  this 
purpose,  is  made  conclusive.^  In  other  states  an  appeal  is  al- 
lowed to  some  board  of  review ;  and  perhaps  there  is  no  state 
which  does  not  provide  some  method  whereby  it  is  intended 
that  the  party  assessed  shall  have  a  hearing  before  the  assess- 
ment becomes  fixed  and  final.  If  the  statutory  directions  are 
observed,  they  perhaps  make  all  the  provision  that  is  necessary 
for  the  purposes  of  justice. 

It  is  unfortunately  often  the  case,  however,  that  statutory 
provisions  are  not  strictly  observed,  and  that  either  the  public 
or  individuals  will  suffer  in  consequence.  The  question  pre- 
sented may  then  be,  whether  the  provisions  which  have  been 
disregarded  are  mandatory  to  the  officers,  or  it  may  arise  on 
the  terms  of  some  cm-ative  statute  which  undertakes  to  heal 
the  defects.     In  substance  the  question  wiU  be,  whether  the 

I  See  People  v.  Davenport,  91  N.  Y.,  574. 
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right  to  be  heard  in  tax  cases  is  a  constitutional  right  and 
indefeasible. 

Upon  this  subject  there  is  a  general  concurrence  of  author- 
ities in  the  affirmative.  It  is  a  fundamental  rule  that  in  judi- 
cial or  quasi  judicial  proceedings  affecting  the  rights  of  the 
citizen  he  shall  have  notice  and  be  given  an  opportunity  to  be 
heard  before  any  judgment,  decree,  order  or  demand  shall  be 
given  and  established  against  him.^  Tax  proceedings  are  not 
in  the  strict  sense  judicial,  but  they  are  quasi  judicial,  and  as 
they  have  the  effect  of  a  judgment,  the  reasons  which  require 
notice  of  judicial  proceedings  are  always  present  when  the 
conclusive  steps  are  to  be  taken.^  Provision  for  notice  is  there- 
fore part  of  the  "  due  process  of  law  "  which  it  has  been  cus- 
tomary to  provide  for  these  summary  proceedings ;  and  it  is 

1  Philadelphia  v.  Miller,  49  Pa.  St.,  440,  448;  Melvin  v.  Weare,  56  N.  H., 
436;  Cahoon  v.  Coe,  57  N.  H.,  556,  570;  Stuart  v.  Palmer,  74  N.  Y.,  183; 
Lowell  V.  Wentworth,  6  Gush.,  231;  Lehman  v.  Robinson,  59  Ala.,  319;  Pa- 
cific R.  Co.  V.  Cass  Co.,  53  Mo.,  17;  Clement  v.  Hale,  47  Vt.,  680;  Brush  v. 
Baker,  56  Vt.,  148;  State  v.  Drake,  33  N.  J.,  194;  State  v.  Anderson,  38  N. 
J.,  83;  State  v.  Commissioners,  41  J^.  J.,  83;  Butler  v.  Supervisors,  26 Mich., 
33;  Thomas  v.  Gain,  35  Mich.,  155;  Dool  v.  Cassapolis,  43  Mich.,  547;  Wood- 
man V.  Auditor-General,  53  Mich.,  38;  Darling  v.  Gunn,  50  111.,  434;  South 
Platte  Land  Co.  v.  Buffalo  Co.,  7  Neb.,  353;  Barker  u.  Omaha,  16  Neb.,  269; 
Commissioners  v.  Lang,  8  Kan.,  384;  Brown  v.  Denver,  7  Col.,  305;  Queen 
V.  Dyott,  L.  R.,  9  Q.  B.  Div.,  47. 

2  In  Baltimore  v.  Johns  Hopkin's  Hospital,  56  Md. ,  1,  it  was  decided,  three 
judges  to  two,  overruling  Baltimore  v.  Scharf,  54  Md.,  499,  that  in  proceed- 
ings to  assess  the  cost  of  repairing  a  street  upon  the  abutting  property, 
notice  to  parties  was  not  a  matter  of  right.  The  reasoning  of  the  court  dis- 
tinguishes between  oases  of  taking  property  under  the  eminent  domain  and 
cases  of  taxation,  and  holds  that  in  the  latter  notice  is  not  essential.  Com- 
pare Allegany  Co.  Com'rs  v.  Mining  Co.,  61  Md.,  545.  "Where  assessors  dis- 
cover that  property  has  been  omitted  from  the  roll,  they  may  put  it  on  vsdth- 
out  giving  notice.    "Wabash,  etc.,  R.  Co.  v.  Johnson,  108  111.,  11. 

On  the  general  subject  of  the  right  to  a  hearing  in  some  stage  of  the  pro- 
ceedings, see  further,  San  Mateo  County  v.  Sou.  Pac.  R.  Co.,  13  Fed.  Rep., 
733;  S.  C,  8  Sawy.,  338;  Santa  Clara  Co.  v.  Sou.  Pac.  R.  Co.,  18  Fed.  Rep., 
385;  Albany  City  Bank  v.  Maher,  20  Blatch.,  341 ;  McMillen  v.  Anderson,  95 
U.  S.,  37;  Hagar  v.  Reclamation  District,  111  U.  S.,  701.  In  these  last  cases 
it  was  decided  to  be  sufficient  if,  after  the  levy  of  the  tax,  the  party  in  a  suit 
for  the  purpose  was  allowed  to  contest  the  legality  and  justice  of  the  tax. 
Where  notice  is  given  for  a  hearing  of  objections  to  a  drainage  assessment, 
the  party  must  make  his  objections  at  that  time,  and  if  he  fails  to  do  so  he 
is  not  to  be  heard  afterwards  when  application  is  made  for  a  sale  of  the 
lands  assessed.    Blake  v.  People,  109  111,,  504. 
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not  to  be  lightly  assumed  that  constitutional  provisions,  care- 
fully framed  for  the  protection  of  property  rights,  were  in- 
tended or  could  he  construed  to  sanction  legislation  under 
which  officers  might  secretly  assess  the  citizen  for  any  amount 
in  their  discretion,  without  giving  him  an  opportunity  to  con- 
test the  justice  of  the  assessment.  It  has  often  been  very 
pointedly  and  emphatically  declared  that  it  is  contrary  to  the 
first  principles  of  justice  that  one  should  be  condemned  un- 
heard ;  ^  and  it  has  also  been  justly  observed  of  taxing  officers, 
that  "it  would  be  a  dangerous  precedent  to  hold  that  any 
absolute  power  resides  in  them  to  tax  as  they  may  choose  with- 
out giving  any  notice  to  the  owner.  It  is  a  power  liable  to 
great  abuse ; "  and  it  might  safely  have  been  added,  it  is  a 
power  that  under  such  circumstances  would  be  certain  to  be 
abused.  "  The  general  principles  of  law  applicable  to  such 
tribunals  oppose  the  exercise  of  any  such  power."  ^  This  being 
the  case,  it  is  not  to  be  supposed  that  the  legislature  by  any 
ambiguous  or  doubtful  language  has  undertaken  to  confer  it. 
All  reasonable  presumptions  in  construction  should  favor  jus- 
tice and  right. 

It  is  not  customary  to  provide  that  the  tax  payer  shall  be 
heard  before  the  assessment  is  made,  except  where  a  hst  is 
called  for  from  him ;  but  a  hearing  is  given  afterwards,  either 
before  the  assessors  themselves,  or  before  some  court  or  board 
of  review.  And  of  the  meeting  of  that  court  or  board  the  tax 
payer  must  in  some  manner  be  informed :  either  by  personal 
notice,  or  by  some  general  notice  which  is  reasonably  certain 
to  reach  him,'  or  —  which  is  equivalent  —  by  some  general  law 

1  Cahoon  v.  Coe,  57  N.  H.,  556,  and  cases  cited ;  Stuart  v.  Palmer,  74  N.  Y., 
183;  San  Mateo  County  v.  Railroad  Co.,  7  Sawy.,  517. 

2  Patten  u.  Green,  13  Cal.,  335,  339;  Cleghorn  v.  Postelwaite,  43  lU.,  438. 
If  possible,  statutes  wUl  be  so  construed  as  to  require  notice.  Sioux  City, 
etc.,  R.  Co.  V.  Washington  County,  3  Neb..  30;  Kansas  Pac.  R.  Co.  v.  Russell, 
8  Kan.,  558;  Baltimore  v.  Grand  Lodge, '60  Md.,  280.  Where  an  assessment 
is  to  be  made  by  frontage,  notice  is  not  important  and  therefore  not  re- 
quired.    Cleveland  v.  Tripp,  13  R.  I,,  50. 

3  When  one  has  by  city  charter  the  right  to  appear  "  and  be  heard"  before 
the  common  council,  it  is  not  competent  for  the  council  to  Umit  the  objec- 
tions to  such  as  may  be  made  in  writing.  State  v.  Jersey  City,  25  N.  J.,  309. 
But  neither  one  who  has  made  objection  to  the  assessment  in  writing,  nor 
those  who  do  not  appear  at  all,  can  object.  State  v.  Jersey  City,  38  N.  J., 
500.    Further  as  to  the  right  to  be  heard  in  general,  see  Larimer  v.  McCall, 
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-which  fixes  the  time  and  place  of  meeting,  and  of  which  he 
must  take  notice.  The  last  is  a  common  method  of  bringing 
the  assessment  to  the  notice  of  the  tax  payer,  and  it  is  perhaps 
the  best  of  all,  because  it  comes  to  be  generally  understood, 
and  is  remembered. ^ 

Whatever  statutory  provisions  are  made  for  notice  and  hear- 
ing must  be  regarded,  under  the  rules  of  construction  already 
given,  as  mandatory.  A  compliance  Avith  them  in  all  essential 
particulars  should  therefore  be  held  a  condition  precedent  to 
any  further  proceedings.'*    It  is  not  enough  to  sustain  a  tax 

4  W.  &  S.,  133;  Stewart  v.  Trevor,  56  Pa.  St.,  374.  And  that  there  must  be 
opportunity  aflEorded  for  it  at  the  time  and  place  fixed  by  law,  see  Sioux 
City,  etc.,  E.  R.  Co.  v.  Washington  County,  3  Neb.,  30. 

Notice  by  publication,  when  authorized  by  law,  is  sufficient.  In  re  De 
Peyster,  80  N.  Y.,  565.  The  fact  that  the  person  assessed  is  abroad  when 
the  assessment  roll  is  opened  for  correction,  and  therefore  made  no  objection, 
is  no  defense  to  the  payment  of  the  tax.  Serrill  v.  New  Orleans,  27  La.  An., 
530. 

Where  personal  notice  is  required,  proof  of  giving  it  is  a  jurisdictional 
fact.  Scott  V.  Brackett,,  89  Ind.,  413.  A  notice  does  not  hold  good  from 
year  to  year  —  it  must  be  given  annually.  Dean  v.  Aiken,  48  Vt.,  541.  It 
must  be  definite :  a  notice  "  to  the  heirs  of  A.,"  held  defective.  New  Orleans 
V.  Heirs  of  St.  Homes,  38  La.  An.,  17.  Compare  New  Orleans  v.  Estate  of 
Stewart,  38  La.  An.,  180. 

1  That  in  general  the  tax  payer  must  take  notice  of  the  general  law  fixing 
the  time  and  place  of  hearing,  see  Methodist  Pr.  Church  v.  Baltimore,  6 
Gill,  391 ;  O'Neal  v.  Bridge  Co.,  18  Md.,  1,  36 ;  State  v.  Eunyon,  41  N.  J.,  98. 
There  being  no  jurisdiction  to  assess  a  personal  tax  against  a  non-resident, 
he  is  not  chargeable  with  constructive  notice  of  the  action  of  assessors,  and 
is  under  no  obligation  to  appear  before  them.  St.  Paul  v.  Merritt,  7  Minn. , 
198.  As  to  tangible  property  which  he  might  have  in  the  state,  it  would, 
however,  be  otherwise. 

2 Thames  Manuf.  Co.  v.  Lathrop,  7  Conn.,  550,  555;  LoweU  v.  Wentworth, 

6  Cush.,  331;  Kansas  Pacific  E.  E.  Co.  v.  Eussell,  8  Kan.,  558;  Marsh  v. 
Chestnut,  14  111.,  333;  Cleghorn  v.  Postlewaite,  43  Dl.,  438;  Nashville  v. 
Weiser,  54111.,  345;  Mixu  People,  73  lU.,  341;  PhiUps  u.  Stevens  Point,  29 
Wis.,  594;  Walker  v.  Chapman,  33  Ala.,  116;  Insurance  Co.  v.  Yard,  17  Pa. 
St.,  331,  338;  French  v.  Edwards,  13  Wall.,  506,  511;  Albany  City  Bank  ii. 
Maher,  19  Blatch.,  175 ;  National  Bank  v.  Cook,  77  111.,  633.    In  the  case  in 

7  Conn.,  550,  the  assessment  was  held  void  because  an  abstract  thereof  which 
the  law  required  should  be  filed  by  the  1st  of  December  was  actually  not 
filed  tin  the  20th,  though  this  was  ten  days  before  the  meeting  of  the  board 
of  review.  A  similar  error  would  not  now  b§  fatal  in  Illinois  under  the 
statute.  See  Buck  v.  People,  78  111.,  560;  Purrington  v.  People,  79  111.,  11; 
Thatcher  v.  People,  79  lU.,  597;  and  other  cases  referred  to  iu  these. 
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under  such  circumstances  that  the  oflacers  have  acted  -with  just 
intent,  or  even  that  the  assessment  is  relatively  fair ;  the  con- 
clusive answer  to  any  suggestion  of  the  kind  is  that  the  party 
has  been  denied  his  lawful  right  to  meet  such  a  claim  at  the 
proper  time.^  When,  therefore,  either  directly  by  the  statute, 
or  by  some  officer  or  board  under  its  authority,  a  certain  time 
is  fixed  for  the  meeting  of  a  board  of  review,  and  the  board 
fails  to  meet ;  or  a  certain  time  for  the  return  and  filing  of  the 
assessment  for  inspection  before  the  meeting  of  the  board,  and 
it  is  not  filed,  whereby  opportunity  for  inspection  is  lost, —  the 
tax  proceedings  must  be  regarded  as  having  failed  to  become 
effectual,  because  of  the  failure  of  the  officers  properly  to 
foUow  them  up  as  required  by  law.  No  argument  can  be  ad- 
missible in  such  a  case  which  proposes  the  acceptance  of  some- 
thing else  as  a  substitute  for  the  securities  the  statute  has 
provided.  To  substitute  anything  would  require  legislation ; 
and  even  legislation  for  the  purpose  would  be  of  doubtful  va- 
lidity if  it  failed  to  provide  what  would  fully  accomplish  the 
same  substantial  purpose.^ 

Classification  of  property :  Real  and  personal.  It  is  cus- 
tomary to  classify  property  for  taxation  as  real  and  personal, 
and  to  assess  the  two  classes  on  somewhat  different  principles. 
The  classification  is  commonly  made  on  common  law  distinc- 
tions ;  but  this  is  not  necessarily  the  case,  and  it  will  frequently 
be  found  that  the  enumeration  of  property  in  statutes  as  real 

•  See  Stuart  v.  Palmer,  74  N.  Y. ,  183 ;  JeweU  v.  Van  Steenburgh,  58  N.  Y. , 
85,  and  cases  cited;  State  v.  Jersey  City,  25  N.  J.,  309. 

The  proTisions  made  by  the  legislature  for  a  review  of  city  assessments 
cannot  be  changed  by  city  ordinance.     Dwyer  v.  Hackworth,  57  Tex. ,  245. 

But  where  the  party  taxed  applies  to  a  court  of  equity  to  enjoin  the  tax, 
but  rehes  exclusiTcly  on  a  failme  to  follow  the  law,  and  alleges  no  injustice 
or  inequality,  his  suit  wiU  be  dismissed.  Albany,  etc.,  Co.  v.  Auditor- 
General,  37  Mich.,  291.     And  see  Baltunore  v.  Grand  Lodge,  61  Md.,  280. 

The  fact  that  assessors  have  made  a  defective  assessment  is  not  in  the  way 
of  their  making  a  vahd  one.  State  v.  Northern  Belle  Mining  Co.,  15  Nev., 
385. 

The  determination  of  the  tax  to  be  paid  by  a  corporation  is  not  void  be- 
cause of  being  made  without  notice,  where  the  statute  provides  for  a  subse- 
quent notice  —  which  was  duly  given  —  and  an  appeal.  Commonwealth  v. 
Eunk,  26  Pa.  St.,  235. 

2  Gaboon  v.  Coe,  57  N.  H.,  556;  Stuart  v.  Palmer,  74  N.  Y.,  183. 
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or  personal  for  the  purposes  of  taxation  differs  considerably 
from  what  it  would  be  for  other  purposes  in  the  same  state.^ 
The  method  provided  for  enforcing  the  tax  may  also  by  im- 
plication make  some  change  in  the  common  law  distinctions. 
A  few  cases  will  be  referred  to.  Where  land  is  owned  by  one 
person  and  buildings  thereon  by  another,  the  two  are  to  be 
separately  assessed,  and  the  assessment  of  the  buildings  as  real 
estate  is  proper.^  It  is  proper  also  to  so  assess  the  buildings 
when  the  land  is  exempt  from  taxation.^ 

The  foundations,  columns  and  superstructure  of  an  elevated 
railroad  in  a  city  are  taxable  real  estate.*  So  is  the  track  of  a 
surface  street  railway.*  So  is  a  pier  constructed  in  a  harbor." 
So  is  a  toll  bridge.''  When  land  purchased  of  the  United 
States  or  of  the  state  has  been  paid  for,  or  when  the  right  to  a 
complete  title  has  in  any  way  been  acquired,  it  is  proper  to 
tax  the  party  who  is  then,,  in  contemplation  of  equity  at  least, 
the  real  owner,  for  the  land  as  land ; '  but  the  state  may  provide 
by  law  for  taxing  improvements  as  such,  though  made  upon 


1  See  Steere  v.  WaUing,  7  R!  I.,  317. 

2  People  V.  Boooklyn  Assessors,  93  N.  Y.,  308;  People  v.  Commissioners  of 
Taxes,  80  N.  Y.,  573;  Same  v.  Same,  82  N.  Y.,  459.  This  rule  appHes  to 
buildings  erected  by  a  tenant  on  leased  land.  People  v.  Board  of  Assessors, 
34  Hun,  559,  citing  People  v.  Cassity,  46  N.  Y.,  46;  Smith  v.  Mayor,  68  N. 
Y.,  552;  Russell  v.  New  Haven,  51  Conn.,  359 ;  Milligan  v.  Drury,  180  Mass., 
438.     Compare  Flanders  v.  Cross,  10  Cush.,  514. 

3  People  V.  Brooklyn  Assessors,  93  N.  Y.,  308;  Russell  v.  New  Haven,  51 
Conn.,  259;  citing  Brainerd  v.  Colchester,  31  Conn.,  407;  Lord  v.  Litchfield, 
36  Conn.,  116. 

1  People  V.  Com'rs  of  Taxes,  83  N.  Y.,  459.  The  mains  of  a  water-works 
company  are  real  estate,  taut  are  taxable  where  the  buildings,  machinery, 
etc.,  are  situated,  though  extending  into  another  town.  Appeal  of  Des 
Moines,  etc.,  Co.,  48  la.,  324. 

5 People  V.  Cassity,  46  N.  Y.,  46;  New  Haven  v.  Fair  Haven,  etc.,  R.  Co., 
38  Conn.,  432.  But  it  is  not  to  be  assessed  in  parcels  —  at  least  without  ex- 
press statutory  authority.  State  v.  District  Court,  31  Mian.,  354.  Com- 
pare Appeal  of  Railway  Co.,  33  Cal.,  499;  Appeal  Tax  Covart  v.  Railroad  Co., 
50  Md.,  274;  Philadelphia,  etc.,  R.  Co.  v.  Appeal  Tax  Court,  50  Md.,  397. 

6  Smith  V.  New  York,  68  N.  Y.,  553.  See  People  v.  Com'rs  of  Taxes,  52  N. 
Y.,  659. 

'Alexandria,  etc.,  Co.  v.  Dist.  of  Col.,  1  Mack.,  317;  Hudson  Riv.  Br.  Co. 
W.Patterson,  74  N.Y.,  365. 

8 See  Bellinger  v.  White,  5  Neb.,  399;  McMahon  v.  Welsh,  11  Kan.,  380; 
ante,  p.  78. 
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government  lands;'  and  it  is  entirely  competent  to  provide 
for  tte  assessment  of  any  mere  possessory  right  in  lands; 
vrhether  they  be  lands  owned  by  private  individuals  or  by  the 
government,-  as  well  as  any  inchoate  title  to  land  which  has 
been  bought  and  paid  for  in  part.'  It  is  to  be  understood, 
however,  that,  while  the  statute  might  treat  the  interest  as- 
sessed as  either  real  or  personal,  no  greater  interest  could  be 
sold  for  the  tax  than  the  person  taxed  was  entitled  to. 

So  a  boom  of  floating  timber  chained  to  fixed  piers  is  tax- 
able as  real  estate.^  And  it  has  been  held  that,  in  the  assess- 
ment of  mills,  the  machinery  contained  therein  should  be 
included,  even  though  it  was  personalty  by  common  law  rules, 
and  the  owner  a  non-resident.'  The  mains  of  a  gas  light  com- 
pany are  appurtenant  to  its  lots,  and  only  taxable  therewith 
unless  otherwise  provided  by  statute.''  Lands  bought  of  the 
state  and  not  yet  paid  for  are  generally  made  taxable  to  the 
purchaser,  though  his  interest  may  be  merely  equitable.'    The 

'See  People  v.  Mining  Co.,  1  Idaho,  409;  People  v.  Lumber  Co.,  1  Idaho, 
420;  New  York,  etc.,  R.  Co.  v.  Yard,  43  N.  J.,  121.  A  sale  of  the  land  for 
the  ta:x:  would,  of  course,  be  incompetent.  Quivey  v.  Lawrence,  1  Idaho, 
313.  Inchoate  homestead  titles  not  taxable  in  Kansas.  Long  v.  Gulp,  14 
Kan.,  412;  Chase  Co.  v.  Shipman,  14  Kan.,  53:3. 

estate  V.  Moore,  13  Cal.,  .56;  People  v.  Fi-isbie,  81  Cal.,  146;  People  v. 
Black  D.  M.  Co.,  37  Cal.,  54;  Eeily  v.  Lancaster,  39  Cal.,  354.  A  mere  right 
to  cut  and  remove  timber  for  a  series  of  years  is  not  taxable  as  real  estate. 
Clove  Spring  Iron  "Works  v.  Cone,  56  Vt. ,  603.  The  same  ruUng  as  to  an 
easement  to  convey  water  in  pipes  under  ground.  Chelsea  Water- Works  v. 
Bowley,  17  Q.  B.,  358.  Where  the  ownership  of  the  surface  and  of  the 
mines  underneath  has  been  severed  in  conveyance  they  should  be  separately 
assessed.     Sanderson  v.  Scranton,  105  Pa,  St.,  469. 

3 See  People  v.  Sheai-er,  80  Cal.,  645. 

<HaU  V.  Benton,  69  Me.,  346, 

sSprague  v.  Lisbon,  30  Conn.,  18.  But  the  legislatm-e  has  power  to  re- 
quire fixtures  to  be  Usted  and  taxed  as  personalty;  e.  g.,  a  steam-engine, 
boiler,  etc.,  affixed  to  the  soil.  See  Johnson  i'.  Eoberts,  102  111,,  655.  But 
the  assessors  cannot,  of  their  own  authority,  tax  as  personal  estate  what  in 
fact  is  real.    See  Richards  v.  Wapello  Co.,  48  la.,  507. 

6 Capital  City,  etc.,  Co.  v.  Insurance  Co.,  51  la.,  31.  See  Fall  River  v. 
County  Com'rs,  125  Mass.,  567,  The  word  machinery  held  to  include  gas 
pipes  laid  under  the  streets  and  gas  meters.  Commonwealth  v.  Lowell  Gas 
Light  Co.,  12  AUen,  75.  See  Providence  Gas  Co.  v.  Thurber,  2  R.  I.,  15; 
People  V.  Brooklyn  Assessors,  39  N.  Y.,  81. 

'See  Com'rs  of  St.  Joseph  Co.  v.  Ruckman,  57  Ind.,  96;  Henderson  v. 
State,  58  Ind„  244. 
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rolling  stock  of  railroads  is  sometimes  treated  as  personalty, 
and  sometimes  as  fixtures,  under  tax  laws;  and  perhaps,  under 
some  laws,  it  may  be  both;  that  is,  it  may  be  included  in  the 
assessment  of  the  road  as  realty,  but  be  subject  to  be  taken 
as  personalty  on  process  issued  for  the  enforcement  of  the  tax 
levied.^ 

Personal  taxes  in  general.  "Where  one  has  no  domicile 
within  the  state,  he  is  not  assessable  there  for  any  mere  per- 
sonal tax  not  connected  with  actual  presence  of  pro))erty  or 
business  within  its  jurisdiction,  though  he  himself  may  formerly 
have  been  domiciled  in  the  state,  and  may  at  the  time  be 
within  it.  But  when  a  party  is  actually  domiciled  in  the  state, 
some  latitude  in  determining  where  he  shall  be  taxed  —  though 
not  a  broad  one  —  is  allowable.  Statutes  prescribing  the  place 
for  personal  taxation  sometimes  make  use  of  the  word  domi- 
cile, sometimes  inhabitancy,  sometimes  place  of  abode,  or  some 
similar  term  or  phrase.  Probably  these  are  in  general  used  in 
the  same  sense,  or  nearly  so,  in  tax  laws.^ 

"  ]Sro  exact  definition  ^can  be  given  of  domicile ;  it  depends 
upon  no  one  fact  or  combination  of  circumstances,  but  from 
the  whole  taken  together  it  must  be  determined  in  each  par- 
ticular case.  It  is  a  maxim  that  every  man  must  have  a 
domicile  somewhere;  and  also  that  he  can  have  but  one.  Of 
com'se  it  follows  that  his  existing  domicile  continues  until  he 
acquires  another ;  and  vice  versa,  by  acquiring  a  new  domicile 
he  relinquishes  his  former  one.  From  this  view  it  is  manifest 
that  very  slight  circumstances  must  often  decide  the  question. 
It  depends  upon  the  preponderance  of  evidence  in  favor  of  two 
or  more  places ;  and  it  may  often  occur  that  the  evidence  of 
facts  tending  to  establish  the  domicile  in  one  place  would  be 
entirely  conclusive  were  it  not  for  the  existence  of  facts  and. 
circumstances  of  a  still  more  conclusive  and  decisive  character 
which  fix  it  beyond  question  in  another.  So,  on  the  contrary, 
very  slight  circumstances  may  fix  one's  domicile,  if  not  con- 
trolled by  more  conclusive  facts  fixing  it  in  another  place.  If 
a  seaman  without  family  or  property  sails  from  the  place  of 

1  In  Kentucky  cars  and  engines  cannot  be  sold  under  a  tax  warrant.     Elis- 
abethtown,  etc.,  R.  Co.  v.  Trustees,  13  Bush,  233. 
2Thorndike  v.  Boston,  1  Met.,  343. 
24 
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his  nativity,  whicli  may  be  considered  his  domicile  of  origin, 
although  he  may  return  only  at  long  intervals,  or  even  be  ab- 
sent many  years,  yet  if  he  does  not,  by  some  actual  residence 
or  other  means,  acquu'e  a  domicile  elsewhere,  he  retains  his 
domicile  of  origin." '  So  going  abroad  with  one's  family 
and  actually  taking  up  one's  residence  in  a  foreign  city,  but 
with  the  intention  at  some  time  of  returning,  does  not  deprive 
one  of  his  domicile  of  birth,  or  the  authorities  of  the  place  of 
domicile  of  the  right  to  tax  him.^  So  if  one  before  the  time 
of  making  an  assessment  has  left  the  state  with  the  intention 
of  not  returniag,  he  is  still  taxable  at  the  place  of  his  domicile 
in  it  unless  he  has  actually  acquired  a  domicile  in  another  state, 
or  at  least  has  fixed  upon  one  and  is  in  itinere  thither.'  If  a 
party  having  a  domicile  in  the  country  takes  a  house  in  a  city 
and  lives  there  winters,  but  continues  to  live  in  the  country 
summers,  this  is  no  change  of  domicile,''  and  he  must  be  assessed 
for  taxation  where  he  thus  retains  his  domicile,  even  though  at 
the  time  of  assessment  he  resides  at  the  other  place.*  A  domi- 
cile cannot  be  lost  by  mere  abandonment,  though  it  be  with 
definite  purpose  not  to  return  to  it.^ 

^Slmw,  Ch.  J.,  ThorncUke  v.  Boston,  1  Met.,  243,  345.  See  Cabot  v.  Boston, 
12  Gush.,  53 ;  Lee  v.  Boston,  2  Gray,  484;  Bulkley  v.  Williamstown,  3  Gray, 
493;  Daniel  v.  Sullivan,  46  Ga.,  277;  Kilbum  v.  Bennett,  3  Met.,  199;  Grant 
V.  Jones,  39  Ohio  St.,  506;  Matter  of  Nichols,  54  N.  Y.,  62;  Foster  v.  HaU,  4 
Humph.,  345. 

2Sears  v.  Boston,  1  Met.,  250;  Otis  v.  Boston,  13  Gush.,  44;  Camoe  v. 
Freetown,  9  Gray,  357 ;  Borland  v.  Boston,  133  Mass.,  89.  See  HaUoweU  v. 
Saco,  5  Me.,  143. 

3  Borland  v.  Boston,  133  Mass.,  89 ;  Colton  v.  Longmeadow,  12  Allen,  598. 
Briggs  V.  Rochester,  16  Gray,  337,  seems  to  be  overruled  by  Borland  v.  Bos- 
ton.   See  Culbeiiaon  v.  Gounty  Gom'rs,  53  Ind.,  361. 

■»  Harvard  College  v.  Gore,  5  Hok.,  370.  See  Arnold  v.  Davis,  8  R  I.,  341 ; 
Ti-ipp  V.  Brown,  9  R.  I.,  340. 

5  Lee  V.  Boston,  2  Gray,  484;  Thayer  v.  Boston,  134  Mass.,  133;  "Wright  v. 
Boston,  136  Mass.,  161.  In  New  Jersey,  where  one  is  to  be  taxed  where  he 
resides  on  the  day  appointed  for  beginning  the  assessment,  the  residence  is 
held  to  be  that  which  would  entitle  one  to  vote.  State  v.  Casper,  36  N.  J., 
367.  But  in  New  York,  under  a  different  statute,  a  different  conclusion  was 
reached.  See  BeU  v.  Pierce,  51  N.  Y.,  13.  Compare  Greene  v.  Gardiner,  6 
R.  I.,  243;  Nugent  v.  Bates,  51  la.,  77. 

6  Wai-ren  v.  Thomaston,  43  Me.,  406.  See,  further,  Stockton  v.  Staples,  66 
Me.,  197.  A  wife  cannot  change  the  domicile  for  the  husband.  Parsons  v. 
Bangor,  61  Me.,  457;  Porterfield  «.  Augusta,  67  Me.,  556. 

That  poll  taxes  axe  only  to  be  assessed  at  the  place  of  one's  domicile,  see 
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Where  one  is  taxed  for  Ms  personalty  at  the  place  of  domi- 
cile, it  is  in  general  immaterial  that  some  or  even  the  whole  of 
it  is  at  the  time  out  of  the  state.' 

Assessment  of  personalty.  It  wiU  be  expected  of  any  law 
for  the  levy  of  taxes  that  it  will  specifically  or  otherwise 
enumerate  the  kinds  of  property  to  be  taxed.  This  is  essential, 
since  all  property  is  never  taxed,  and  the  assessor  is  without 
guide  unless  the  statute  supplies  it.^  Perhaps  the  most  com- 
mon method  of  assessing  one  for  his  personalty  is  to  assess  him 
a  gross  sum  supposed  to  represent  the  value  of  ah ;  but  under 
some  statutes  an  enumeration  of  articles  is  required,  and  under 
others  there  is  an  enumeration  of  some  things  and  a  valuation 
in  gross  of  all  others.  "Whatever  may  be  the  system  prescribed 
by  the  statute  it  must  be  acted  upon,'  and  there  must  be  suffi- 

Stateu.  Eoss,  33  N.  J.,  517;  Herriman  v.  Stowers,  43  Me.,  497.  That  one 
living  on  land  under  the  exclusive  jurisdiction  of  the  federal  government  is 
not  subject  to  state  taxation  on  polls,  see  Opinions  of  Justices,  1  Met. ,  580. 
Laborers  in  a  county  on  a  temporary  job  are  not  taxable  there.  On  Yuen 
Hai  Co.  V.  Eoss,  8  Sawy.,  384. 

On  the  general  subject,  see,  further,  Woodard  v.  Isham,  43  Vt.,  133; 
KeUogg  V.  Supervisors,  53  Wis.,  93.  A  merely  colorable  change  of  residence 
to  escape  taxation  will  not  be  regarded.  Draper  v.  Hatfield,  124  Mass.,  53. 
See  Thayer  v.  Boston,  124  Mass.,  132.  If  one  engages  in  business  in  another 
state,  but  leaves  his  family  permanently  at  his  former  place  of  residence,  he 
remains  taxable  there.  Nugent  v.  Bates,  51  la. ,  77 ;  Culbertson  v.  Floyd  Co, , 
52  Ind.,  361.     See  McCutchen  v.  Eice  Co.,  7  Fed.  Eep.,  558. 

If  a  line  runs  through  one's  house,  he  must  be  taxed  in  the  town  which 
includes  the  most  necessary  and  indispensable  portion.  He  cannot  be  taxed 
in  both.  Judkins  v.  Eeed,  48  Me.,  386;  Chenery  v.  Waltham,  8  Cush.,  337. 
If  he  is  assessed  in  two  towns,  hig  election  to  pay  in  one  rather  than  the 
other  is  not  conclusive,  but  he  is  liable  in  the  one  of  his  actual  inliabitancy. 
Lyman  v.  Fiske,  17  Pick.,  331 ;  Chenery  v.  Waltham,  8  Cush.,  337.  See, 
also.  Hardy  v.  Yarmouth,  6  Allen,  377,  384.  His  being  taxed  in  one  is  not 
evidence  that  his  residence  and  proper  place  of  taxation  is  not  iu  another. 
Mead  v.  Eoxborough,  11  Cush.,  363.     See  Peoples.  Atkinson,  103  111.,  45. 

iSee  Kirtland  v.  Hotohkiss,  100  U.  S.,  491;  Commonwealth  v.  Hays,  8  B_ 
Monr.,  1;  Goldgart  v.  People,  106  111.,  35;  Home  v.  Green,  53  Miss.,  453; 
Foresman«.  Byrns,  68  Ind.,  347;  Lose  v.  State,  72  Ind.,  385;  GrifBth-y.  Wat- 
son, 19  Kan.,  33. 

^Lottw.  Eoss,  38  Ala.,  156,  citing  Moseley  ■!;.  Tift,  4  Fla.,  403;  DeWitt  v. 
Hays,  3  Cal.,  463.  That  property  has  been  assigned  by  an' insolvent  in  trust 
for  his  creditors  is  no  reason  for  not  taxing  it.  Wright  v.  Wigton,  84  Pa. 
St.,  163. 

3 See  Falkner  v.  Hunt,  16  Cal.,  167;  People  v.  Sneath,  38  Cal.,  613. 
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cient  appearing  on  the  face  of  the  tax  list  to  show  as  to  any- 
thing specified  that  it  is  apparently  taxable.^  But  taxability 
would  prima  facie  appear  if  the  description  of  the  thing  brings 
it  within  the  enumeration  of  things  specified  in  the  statute  to 
be  taxed,  and  it  is  not  necessary  in  listing  to  negative  a  possi- 
ble exemption.^ 

General  Description.  "  Property,"  in  a  statute  authorizing 
the  imposition  of  taxes,  wiU  be  held  without  further  specifica- 
tion to  include  solvent  credits,'  but  not  a  claim  to  damages  for 
land  taken  by  the  public  and  not  yet  determined,^  and  not  a 
mere  right  to  collect  wharfage  fees  in  the  future.^ 

Place  of  Assessment.     The  general  rule  that  personalty  is  to 

be  assessed  to  the  owner  where  he  has  his  domicile  has  been 

* 

mentioned.^     This  rule  is  applicable  to  bonds  and  other  choses 

lAdam  v.  Litchfield,  10  Conn.,  127;  Whittlesey  v.  aiiiton,  14  Conn.,  73. 
Compare  God Jaid  V.  Seymour,  30  Conn.,  394;  Hammersley  v.  Franey,  39 
Conn.,  179. 

2 Monroe  v.  New  Canaan,  43  Conn.,  309. 

3  Savings  Association  v.  Austin,  46  Cal.,  415.  See  People  v.  Park,  23  Cal., 
138;  LouisvUle  v.  Henning,  1  Bush,  381;  Catlin  v.  HuU,  21  Vt.,  152.  As 
to  when  a  claim  is  a  "debt  due"  within  the  meaning  of  a  statute  for  the 
taxing  of  such  debts,  see  Buoksport  v.  Woodman,  68  Me.,  33;  Arnold  v. 
Middletown,  41  Conn.,  206;  Deaue  v.  Hathaway,  136  Mass.,  129;  Hale  v. 
County  Com'rs,  137  Mass.,  111. 

< Lowell  V.  Boston,  106  Mass.,  540.  See  Hancock  v.  Whittemore,  50  Cal., 
532. 

5De  Witt  V.  Hays,  2  Cal.,  463.  Bonds  issued  by  a  railroad  company 
established  by  act  of  congress  are  not  public  stocks  or  securities,  but  are 
taxable  as  debts  due.  Hale  v.  County  Com'rs,  137  Mass.,  111.  A  city  in 
assessing  property  may  include  its  own  bonds  owned  by  a  resident.  People 
V.  Com'rs  of  Taxes,  76  N.  Y.,  64.  Where  certificates  of  deposit  are  taxable, 
an  entry  on  a  pass  book  is  held  to  be  one.  Oulton  v.  Savings  Inst.,  1  Savry., 
695;  S.  C.  in  en-or,  17  Wall.,  109. 

As  to  when  a  collateral  inheritance  tax  is  payable,  see  Commonwealth  v. 
WiUiams'  Ex'rs,  13  Pa.  St.,  29;  Commonwealth's  Appeal,  34  Pa.  St.,  204;  Mil- 
ler V.  Commonwealth,  27  Grat.,  110.  Annuitants  are  only  taxable  in  respect 
of  sums  which  have  become  due  and  remain  unpaid.  Ex  parte  McComb, 
4  Bradf.,  151 ;  State  v.  Cornell,  31  N.  J.,  374;  State  v.  Pettit,  39  N.  J.,  654*; 
State  V.  Shurts,  41  N.  J.,  379. 

6  Cattle  are  to  be  assessed  to  the  owner  where  he  lives,  though  kept  in 
another  county.    Barnes  v.  Woodbury,  17  Nev.,  383. 

A  town  which  taxes  a  man  as  a  resident  takes  the  burden  of  showing 
that  he  is  such,  if  the  right  is  questioned.  Hurlburt  v.  Green,  41  Vt.,  490; 
Same  v.  Same,  43  Vt. ,  316.    Consent  by  a  person  to  be  taxed  where  he  does  not 
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in  action,  though  the  debtor  resides  out  of  the  state/  and 
though  they  are  secured  by  mortgage  on  lands  out  of  the 
state ;  ^  and  it  applies  to  shares  held  in  foreign  corporations.' 
The  legislature  may  make  exceptions  to  the  general  rule,  and 
some  few  are  commonly  made. 

Water-craft.  Yessels  are  commonly  taxable  only  at  the 
port  of  registry,^  and  ferry  boats  plying  between  two  states  are 
taxable  where  they  are  owned,*  not  at  the  place  in  the  other 
state  to  which  they  run.^ 

Tangible  Personalty.  Statutes  sometimes  provide  that  tan- 
gible personal  property  shall  be  assessed  wherever  in  the  state 
it  may  be,  either  to  the  owner  himsfelf  or  to  the  agent  or  other 
person  having  it  in  charge ;  and  there  is  no  doubt  of  the  right 
to  do  this,  whether  the  owner  is  resident  in  the  state  or  not.' 

reside  does  not  give  jurisdiction  and  would  not  bind  him.  Blood  v.  Sayre, 
17  Vt.,  609. 

In  a  town  in  wMoli  the  owner  has  no  domicile,  and  a  chattel  no  situs,  it  is 
not  competent  to  tax  the  owner  for  town  expenses  not  presumptively  bene- 
ficial to  him.     Berlin  Mills  Co.  v,  Wentworth's  Location,  60  N.  H.,  156. 

iHayne  v.  DeliesseUne,  3  MoCord,  374;  Augusta  v.  Dunbar,  50  Ga.,  387. 
But  perhaps  if  both  obligor  and  obligee  reside  within  the  state,  it  would  be 
competent  to  provide  by  statute  for  collecting  the  tax  from  the  former.  See 
Harper  u  Commissioners,  23  Ga.,  .^66;  Bridges  ?;.  Griffin,  33  Ga.,  113.  See 
what  is  said  of  this  last  case  in  Augusta  v.  Dunbar,  50  Ga.,  387. 

2Ku-tland  v.  Hotchkiss,  43  Conn.,  426;  S.  C.  in  error,  100  U.  S.,  491. 

Notes  owned  by  a  non-resident  are  not  made  taxable  within  the  state  by 
the  fact  of  bebig  secured  upon  land  within  it.  Arapahoe  Com'rs  v.  Cutler, 
3 Col.,  349;  Grant  v.  Jones,  39  Ohio  St.,  506. 

SMoKeen  v.  Northampton  Co.,  49  Pa.  St.,  519;  WhitseU  v.  Same,  49  Pa. 
St.,  536;  Bradley?;.  Bauder,  36  Ohio  St.,  28. 

4 Hays  V.  Pacific  Steamship  Co.,  17  How.,  596.  See  State  v.  Haight,  30  N. 
J.,  428;  People  v.  Com'rs  of  Taxes,  58  N.  Y.,  242;  Voght  u  Ayer,  104  111., 
583.  The  assessment  of  a  vessel  by  name  sustained  by  an  admiralty  court, 
where  the  owner  had  failed  to  list  it.  The  North  Cape,  6  Biss.,  505.  If  a 
vessel  may  by  law  be  assessed  in  diflferent  districts,  assessment  in  one  is 
exclusive  of  others.     Halstead  v.  Adams,  108  lU.,  609. 

SMobUe  V.  Baldwin,  57  Ala.,  63. 

est.  Louis  V.  Ferry  Co.,  11  Wall.,  433;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  tr.  S.,  196;  San  Francisco  v.  Talbot,  63  Cal.,  485. 

'See  Corfield  v.  CoryeU,  4  Wash.  C.  C,  371,  380;  State  v.  City  Council,  3 
Speers,  633;  Harrison  v.  Vicksburg,  3  S.  &  M.,  581;  Worth  v.  Fayetteville, 
Winston's  L.  &  Eq.,  617 ;  Padelford  v.  Mayor,  14  Ga.,488;  Pearce  v.  Augusta, 
37  Ga.,  597;  Shriver  v.  Pittsburg,  66  Pa.  St.,  446;  Walton  v.  West  wood. 
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Sometimes,  also,  the  rule  is  made  applicable  to  choses  in  ac- 
tion.' 

Projperty  in  Business.  The  property  of  a  partnership  is 
generally  with  much  propriety  required  to  be  taxed  at  the 
place  where  the  partnership  business  is  carried  on;^  and  the 
like  provision  is  made  for  other  cases  where  one  is  conducting 
a.  business  at  a  place  other  than  that  where  he  resides.  It 
would  be  proper  in  such  a  case  to  make  the  assessment  to  the 


73  Ll.,  125 ;  People  v.  Ogdensburgh,  48  N.  Y.,  390;  Supervisors  v.  Davenport, 
40  HI.,  197;  Boardman  v.  Supervisors  of  Tompkins,  85  N.  Y.,  359,  and  cases 
cited;  Hardesty  v.  Fleming,  57  Tex.,  395;  Grant  v.  Jones,  39  Ohio  St.,  506; 
Mitchell  i;.  Plover,  53  Wis.,  548;  People  v.  Niles,  35  Cal.,  282;  Oakland  v. 
Whipple,  39  Cal.,  113;  Lanesborough  v.  County  Commissioners,  131  Mass., 
424;  Curtis  v.  Wai-d,  58  Mo.,  295;  Taylor  v.  St.  Louis  Co.  Ct.,  47  Mo.,  594. 
These  cases  pass  upon  various  questions  arising  under  statutes  providing  for 
such  assessment  and  apply  the  rule  to  non-resident  ovs^ners  of  property  as 
well  as  to  residents.  An  assessment  to  an  agent  without  describing  him  as 
such  held  good.  Lockwood  v.  Johnson,  106  111.,  334.  Property  belonging 
to  a  non-resident  which  is  at  a  railroad  station  awaiting  transportation  to 
the  owner  is  not  taxable  in  the  state.  Standard  Oil  Co.  v.  Bachelor,  89 
Ind.,  1. 

lAs  to  when,  under  the  phraseology  of  the  statutes  of  Missouri,  New 
York  and  Kansas,  securities  held  abroad  for  a  resident  of  those  states  re- 
spectively are  excluded  from  taxation  to  him  where  he  lives,  see  State  v. 
Howai-d  Co.  Court,  69  Mo.,  454,  and  cases  cited;  People  v.  Smith,  88  N.  Y, 
576;  Wilcox  v.  Ellis,  14  Kan.,  588;  Fisher  v.  Commissioners,  19  Kan.,  414. 

Personalty  received  by  a  distributee  in  the  state  from  the  estate  of  one 
abroad  is  liable  to  taxation  in  the  state  under  a  statute  taxing  property  dis- 
tributed "  to  or  among  the  next  of  kin  "  of  an  intestate.  Alvany  v.  Powell, 
3  Jones,  Eq.,  51. 

2  Bemis  v.  Boston,  14  AHen,  366,  citing  Dwight  v.  Boston,  13  Allen,  316 ; 
Peabody  v.  County  Commissioners,  10  Gray,  97 ;  Fairbanks  v.  Kittredge,  24 
Vt.,  9. 

The  assessment  should  be  a  joint  assessment.  Swallow  v.  Thomas,  15 
Kan.,  66;  Thibodaux  v.  Keller,  29  La.  An.,  508;  Ohver  v.  Lynn,  180  Mass., 
143.     See  Hoadley  v.  County  Commissioners,  105  Mass.,  519. 

The  tax  is  a  charge  only  upon  those  who  were  partners  at  the  date  of  the 
assessment.  Washburn  v.  Walworth,  133  Mass.,  499.  As  to  who  are  not 
taxable  as  partners,  see  Stinson  v.  Boston,  135  Mass.,  348;  United  States  v. 
Glab,  99  U.  S.,  325.  For  a  case  of  taxation  of  a  partnership  by  a  wrong 
name,  see  Lyle  v.  Jacques,  101  111.,  644.  The  tax  sustained  under  peculiar 
circumstances. 

As  to  assessments  to  joint  owners  generally,  see  Meyer  v.  Dubuque  Co., 
49  la.,  193. 
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person  in  charge  of  the  business,  unless  the  statute  gave  other 
direction.' 

Trust  Property.  In  general  personal  estate  in  the  hands  of 
a  trustee  is  to  be  assessed  to  him  at  the  place  of  his  domicile,^ 
but  it  is  sometimes  made  taxable  to  the  persons  beneficially 
entitled  if  they  are  residents  of  the  state.*    If  the  fund  is  in 

1  Putnam  v.  Fife  Lake,  45  Mich.,  125;  McCoy  v.  Anderson,  4V  Mich.,  503; 
Hittinger  v.  Westford,  135  Mass.,  258;  Danville  Co.  v.  Parks,  88  111.,  170. 
Lumber  kept  for  sale  is  taxable  as  "  merchants'  goods  "  where  situate.  San- 
ford  V.  Spencer,  62  Wis.,  230;  Washburn  v.  Oshkosh,  60  Wis.,  453. 

The  cutting  of  ice  held  not  a  manufacture.  Hittinger  v.  Westford,  135 
Mass.,  258.  One  who  has  a  factory  in  charge  of  an  agent  at  a  state  prison, 
and  is  also  a  jobber  of  the  goods  so  made  at  another  place,  is  within  a  stat- 
ute providing  that  goods  of  manufacturers  in  the  hands  of  agents  shall  be 
listed  where  the  agent's  business  is  conducted.  He  cannot  at  his  election  be 
taxed  exclusively  at  one  of  the  two  places.  Selz  v.  Cagwin,  104  111.,  647. 
As  to  what  is  one's  "  place  of  business,"  see  Barker  v.  Watertown,  137  Mass., 
237. 

A  private  banker  living  in  one  place,  and  having  a  bank  in  another,  is  for 
the  purposes  of  taxation  to  be  regarded  as  resident  where  the  bank  is  located. 
Miner  v.  Fredonia,  27  N.  Y.,  155.  And  see  Gardiner,  etc.,  Co.  v.  Gardiner, 
5  Greenl,  133;  Bates  v.  Mobile,  46  Ala.,  158.  But  it  has  been  held  that  the 
furniture  of  an  inn  is  only  taxable  to  the  innkeeper  at  the  place  of  his  resi- 
dence. Charlestown  v.  County  Commissioners,  109  Mass.,  270.  An  army 
officer  held  taxable  on  his  furniture  where  he  was  temporarily  stationed  in 
the  service.     Finley  v.  Pliiladelphia,  32  Pa.  St.,  381. 

Under  a  statute  for  the  taxation  of  "  all  lands  and  personal  estates  within 
this  state,"  one  cannot  be  assessed  on  capital  invested  in  business  in  another 
state,  or  on  chattels  upon  a  farm  in  another  state.  People  v.  Commissioners 
of  Taxes,  23  N.  Y.,  224. 

The  statute  provided  that  non-residents  "doing  business"  in  the  state 
should  be  taxed  on  sums  invested  "  in  said  business."  Held  not  to  apply  to 
a  manufactured  article  merely  sent  into  the  state  for  sale  by  an  agent,  who 
sold  and  remitted  the  price.  Parker  MiUs  v.  Commissioners  of  Taxes,  23 
N.  Y.,  243. 

2  State  V.  Matthews,  10  Ohio  St.,  431 ;  Catlin  v.  Hull,  21  Vt.,  152 ;  Latrobe  v. 
Baltimore,  19  Md.,  13;  Baltimore  v.  Stirling,  29  Md.,  48;  Greene  v.  Mum- 
ford,  4  R.  I.,  313;  Carlisle  v.  Marshall,  36  Pa.  St.,  397.  See  Hardy  v.  Yar- 
mouth, 6  Allen,  377. 

3 Hathaway  v.  Fish,  13  AUen,  267;  Davis  v.  Macy,  134  Mass.,  193.  If  a 
part  are  non-resident,  the  trustee  living  in  the  state  may  be  taxed  in  respect 
of  their  interests.  Davis  v.  Macy,  supra.  If  property  is  held  abroad  for  a 
resident  of  Massachusetts,  to  whom  only  the  income  is  payable,  the  fund  is 
not  taxable  to  the  beneficiary  in  that  state.  Dorr  v.  Boston,  6  Gray,  131. 
See  Preston  v.  Boston,  12  Pick.,  7 ;  Hathaway  v.  Fish,  13  Allen,  367. 

If  under  a  statute  which  authorizes  the  taxation  of  trustees  as  owners,  it 
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charge  of  a  court,  it  is  taxable  ia  the  jui'isdiction  having  con- 
trol of  it.i 

Property  of  Decedent  Estates.  To  determine  where  the 
personal  property  belonging  to  the  estates  of  decedent  estates 
shaU.  be  taxed,  it  is  necessary  to  consult  statutes.  It  is  some- 
times taxable  to  the  estate  as  such  at  the  place  of  situs,  if  the 
deceased  was  a  non-resident,  or  at  his  last  place  of  domicile  if 
a  resident ;  ^  but  sometimes  also  to  the  personal  representative 
in  his  character  as  such  and  at  his  place  of  domicile.'  And  it 
will  continue  to  be  taxable  to  the  estate  or  to  the  representa- 
tive until  actually  distributed,  but  not  afterwards.* 

appears  there  ai-e  several  trustees  not  residing  in  the  same  district,  the  tax 
should  be  apportioned  among  them.  Hardy  v.  Yarmouth,  6  Allen,  377. 
But  resident  and  non-resident  trustees  cannot  be  jointly  assessed.  Stinson 
V.  Boston,  125  Mass.,  348. 

1  Lewis  V.  Chester  Co.,  60  Pa.  St.,  325.  But  personalty  having  an  actual 
situs  elsewhere  might  be  taxed  where  it  is.  Ibid.  See  Supervisors  v.  Dav- 
enport, 40  lU.,  197.  In  New  Jersey  it  is  held  that  commissionei-s  who,  under 
the  order  of  a  court,  sell  property  and  invest  the  proceeds  are  not  taxable 
thereon  as  ti-ustees.  State  v.  Irons,  35  N.  J.,  464;  State  v.  Staats,  39  N.  J., 
653. 

2  See  Cornwall  ■;;.  Todd,  38  Conn.,  443.  An  assessment  in  the  name  of  the 
deceased  sustained.  New  Orleans  v.  Ferguson,  28  La.  An.,  240.  Contra, 
Cook  V.  Leland,  5  Pick. ,  236 ;  McGregor's  Ex'r  v.  Vanpel,  24  la.,  436 ;  Stephens 
V.  BooneviUe,  34  Mo.,  323. 

3  State  V.  Collector,  39  N.  J. ,  79 ;  State  ti.  Jones,  39  N.  J. ,  650 ;  Gallatin  v.  Alex- 
ander, 10  Lea,  475 ;  Johnson  v.  Oregon  City,  2  Or.,  327.  Doubtless  when  it  is 
taxed  at  the  place  of  domicile  of  the  deceased,  the  proper  method  would  be  to 
tax  to  the  personal  representative  unless  the  statute  gave  other  direction. 
See  Revere  v.  Boston,  123  Mass.,  375;  Cameron  v.  Burlington,  56  la.,  320. 
Where  the  value  of  a  mortgage  is  to  be  deducted  from  the  assessment 
of  the  land  mortgaged,  the  location  of  the  land  may  determine  the  place  of 
taxation  of  the  mortgage.  State  v.  Runyon,  41  N.  J.,  98.  In  Ohio,  when 
there  are  two  administrators  who  reside  in  different  counties,  one  of  whom 
has  control  of  the  estate,  it  should  be  taxed  to  him  at  his  domicile.  Brown 
V.  Noble,  42  Ohio  St.,  405. 

4Hen-ick  v.  Big  Rapids,  53  Mich.,  554;  Hardy  v.  Yarmouth,  6  Allen,  277; 
State  V.  Leggett,  40  N.  J.,  308;  Carleton  v.  Ashburnham,  103  Mass.,  348; 
Ex  parte  McComb,  4  Bradf.,  151 ;  Holcombe  v.  Holcombe,  39  N.  J.  Eq.,  592. 

As  to  taxes  on  successions,  see  ante,  p.  30.  Also  Schoolfield's  Ex'r  v. 
Lynchburg,  8  Am.  &  Eng.  Corp.  Cas.,  488.  A  deed  of  gift  may  under  some 
circumstances  be  a  succession  and  taxable  as  such.  United  States  v.  Banks, 
17  Fed.  Rep. ,  322.  Tax  assessed  against  a  person  by  name  after  his  death. 
This  is  no  debt  against  the  administrator  on  which  suit  can  be  brought. 
The  assessment  should  have  been  against  the  heirs  or  whoever  else  was  in 
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Property  of  Persons  Under  Guardianship.  The  place  of  tax- 
ation of  the  personal  estate  of  persons  under  guardianship  is 
different  under  different  statutes.  Under  some  it  is  taxable 
•where  the  ward  has  his  domicile ;  ^  under  others  it  is  taxable 
to  the  guardian  who  has  it  in  his  possession,  as  it  would  be  if 
owned  by  himself  ;2  and  in  any  case,  probably,  this  would  be 
the  rule  if  the  guardian  living  in  the  state  had  possession  of 
the  property,  and  the  ward  were  a  non-resident.^ 

Assessment  of  corporations :  In  General.  All  private  cor- 
porations are  expected  to  be  assessed  for  taxation  under  gen- 
eral laws,  unless  they  are  expressly  exempt  by  charter  or  other 
law;*  and  if  not  expressly  mentioned  in  an  enumeration  of  tax- 
ables,  they  may  be  held  included  under  the  term  "persons  "  or 
"  inhabitants."  ^     This,  however,  is  matter  of  construction  only, 

possession.  Cook  v.  Leland,  5  Pick.,  336.  Property  of  the  estate  cannot  be 
seized  for  the  tax,^  StafiEord  v.  Twitchell,  33  La.  An.,  520.  Where  by  stat- 
ute the  personalty  of  an  estate  was  to  be  assessed  to  the  executor  or  ad- 
ministrator, if  it  is  taxed  to  "  the  estate  "  of  the  deceased,  a  suit  will  not  lie 
against  the  administrator  for  the  tax.    Wood  v.  Torrey,  97  Mass.,  321. 

A  tax  properly  assessed  to  the  personal  representative  may  be  enforced 
against  him  personally.  Williams  u.  Holden,  4  Wend.,  223.  See  Payson  v. 
Tufts,  18  Mass.,  493.  But  a  tax  assessed  against  the  estate  as  such  after  the 
representative  was  appointed  cannot  be  so  enforced.  Wood  v.  Torrey,  97 
Mass.,  331. 

Where  the  property  has  no  situs  in  the  state,  and  neither  the  personal 
representative  nor  a  party  in  interest  resides  in  the  state,  it  is  not  taxable 
there.  BaUinger  v.  Eapello,  14  Fed.  Eep.,  33.  The  same  is  true  if  the 
income  merely  is  payable  to  an  inhabitant  of  the  state.  DaUinger  v.  KapeUo, 
15  Fed.  Eep.,  434. 

Where  property  is  taxable  to  the  representatives,  and  there  are  two  or 
more,  one  of  whom  has  it  in  possession,  it  should  be  taxed  to  him.  State 
V.  Jones,  39  N.  J.,  650. 

I  West  Chester  Sch.  Dist.  v.  Darlington,  38  Pa.  St.,  157;  School  Du-ectors 
V.  James,  3  W.  &  S.,  568;  Mason  v.  Thurber,  1  E.  I.,  481 ;  Vogel  v.  Vogler, 
78  Ind.,  353.     See  Kirkland  v.  Whately,  4  Allen,  463. 

2 Payson  v.  Tufts,  13  Mass.,  493;  Baldwin  v.  First  Parish,  8  Pick.,  494; 
LouisviUe  v.  Sherley,  80  Ky.,  71.  And  the  guardian  is  personally  liable  for 
the  tax.    Payson  v.  Tufts,  supra. 

3  West  Chester  Sch.  Dist.  v.  DarUngton,  38  Pa.  St.,  157. 

*See  Portland  Bank  v.  Apthorp,  13  Mass.,  353;  Bank  of  Penn.  v.  ©om- 
mon wealth,  19  Pa.  St.,  144. 

5  See  Baldwins.  Trustees,  37  Me.,  369;  Peoples.  McLean,  80  N.  Y.,  254; 
Louisville,  etc.,  E.  Co.  v.  Commonwealth,  1  Bush,  350.  In  Kansas  the  valu- 
ation of  property  by  a  railroad  company  for  the  purposes  of  taxation  is  to 
be  accepted  the  same  as  that  of  a  natural  person.    Kansas,  etc.,  E.  Co. 
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and  it  may  be  quite  apparent  on  the  face  of  the  statute  that 
such  was  not  the  intent.^  The  proper  place  for  the  taxation 
of  a  corporation  in  respect  of  its  personalty  is  the  place  of  its 
principal  office,  unless  some  other  rule  is  prescribed  by  statute  ;^ 
and  a  foreign  corporation  doing  business  in  the  state  is  taxable 
the  same  as  a  domestic  corporation  if  the  terms  of  the  statute 
are  such  as  to  warrant  it.'  But  it  is  common  to  classify  them 
separately  for  taxation,  and  corporations  of  different  kinds,  as 
raUroads,  insurance,  banking  and  manufacturing  corporations, 
are  also  thus  classified  in  the  discretion  of  the  legislature. 

The  method  of  taxing  these  artificial  bodies,  when  not  fixed 
by  the  constitution  or  by  charter,  is  left  to  the  legislative  judg- 
ment,* and  the  diversity  actually  met  with  under  tax  laws  is 
very  great. 

V.  Wyandotte  Co.,  16  Kan.,  587.  OtherTrise  as  to  realty.  Sfc.  Joseph,  etc., 
R.  Co.  V.  Smith,  19  Kan.,  225. 

1  Hartford  Fire  Ins.  Co.  v.  Hartford,  3  Conn.,  15;  Chergjiee,  etc.,  Ins.  Co. 
V.  The  Justices,  28  Ga.,  121.  See  British,  etc.,  L.  I.  Co.  v.  Com'rs  of  Taxes,  1 
Keyes,  303;  Parlier  Mills  v.  Same,  23  N.  Y.,  242. 

-Portland,  etc.,  R.  R.  Co.  v.  Saco,  60  Me.,  196;  State  v.  Person,  32  N.  J., 
184;  Pacific  R.  R.  Co.  v.  Cass  County,  53  Mo.,  17;  Orange  &  Alexandria 
R.  R.  Co.  !'.  Alexandria,  17  Grat.,  176;  Pelton  v.  Transportation  Co.,  37  Ohio 
St.,  4.j0;  Western  Transportation  Co.  v.  Scheu,  19  N.  Y.,  408;  People  v.  Mc- 
Lean, 80  N.  Y.,  2.J1;  Union  S.  B.  Co.  v.  Buffalo,  82  N.  Y.,  351.  A  domestic 
corporation  is  thus  taxable,  in  respect  to  all  its  stock,  though  part  of  its 
property  is  situate  abroad  and  part  of  its  stockholders  reside  abroad.  Ameri- 
can Coal  Co.  V.  Commissioners,  59  Md.,  185. 

The  rule  stated  in  the  text  applies  to  raih'oad  companies.  Appeal  Tax 
Court  V.  Railroad  Co.,  50  Md.,  274.  See  Richmond,  etc.,  R.  Co.  v.  Commis- 
sioners, 84  N.  C,  504;  Boston,  etc.,  Glass  Co.  v.  Boston,  4  Met.,  181. 

Where  a  manufacturing  corporation  is  required  to  be  assessed  in  the  town 
"  where  the  operations  of  the  company  are  to  be  carried  on,"  this  means  the 
manufactory,  and  not  the  place  of  financial  operations.  Oswego  Starch 
Factory  v.  DoUoway,  21  N.  Y.,  449.  Where  a  steamship  company  has  part 
of  its  assets  invested  in  ships  being  buUt  out  of  the  state,  it  may  be  taxed 
in  respect  of  them  at  its  home  ofiice.  People  v.  Com'rs  of  Taxes,  64  N.  Y., 
541.  A  tax  on  corporate  bonds,  to  be  paid  by  the  corporation  and  de- 
ducted, is  not  a  tax  on  the  corporation.  If  laid  by  value,  this  means  the 
actual,  not  the  par,  value.  Commonwealth  v.  Lehigh  Val.  R.  Co.,  104  Pa. 
St.,  89. 

speopleu.  McLean,  80  N.  Y.,354.  Asto  what  isa  "shop"  and  the  "stock 
in  trade "  of  a  foreign  corporation  doing  business  in  the  state,  see  Boston 
Loan  Co.  u  Boston,  137 Mass.,  332.  A  corporation  chartered  in  two  states 
has  a  domicile  in  both.     Bridge  Co.  v.  Mayer,  31  Ohio  St. ,  317. 

*  Delaware  Raihoad  Tax,  18  Wall.,  206, 231 ;  Porter  v.  Rock  Island  St.  R. 
Co.,  76  m.,  561. 
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Franoliise  Taxes.  An  excise  tax  on  the  franchise  of  a  cor- 
poration is  sometimes  imposed.  "Where  a  tax  is  plainly  imposed 
on  the  corporate  privilege,  it  must  be  sustained  unless  the  con- 
stitution forbids,  even  though  in  effect  it  duplicates  the  burden 
on  the  corporate  body.  But  such  taxes  are  often  measured  by 
a  standard  which  suggests  the  question  whether  in  fact  they 
are  not  taxes  on  property ;  in  which  case  they  might  not  per- 
haps be  admissible.  A  case  in  illustration  is  that  of  a  tax  of  a 
percentage  on  the  capital  stock  paid  in ;  which  in  Massachusetts 
has  been  held  not  to  be  a  property  tax  but  a  tax  on  the  fran- 
chise.^ Such  a  tax  may  obviously  be  either  the  one  thing  or 
the  other,  and  the  phraseology  of  the  statute  under  which  it  is 
laid  may  determine  which  it  is  in  the  particular  ease.  So  in 
the  same  state  a  tax  on  savings  banks  measured  by  their  de- 
posits has  been  held  a  franchise  tax,^  and  the  same  ruling  has 
been  had  in  Connecticut,^  and  Maine,*  while  in  New  Hampshire 
the  contrary  has  been  held.^  So  in  Massachusetts  a  tax  meas- 
ured by  the  excess  of  the  market  value  of  all  the  corporate 
stock  over  and  above  the  property  otherwise  taxable,"  and  one 
measured  by  the  whole  value  of  the  corporate  shares,"  have 
been  held  to  be,  not  taxes  on  property,  but  franchise  taxes,  and 
therefore  a  corporation  taxed  was  not  entitled  to  a  deduction 
in  respect  to  such  portion  of  the  capital  stock  as  was  invested 
in  non-taxable  securities.^    And  in  the  same  state  a  tax  on  in- 

1  Portland  Bank  v.  Apthorp,  12  Mass.,  353.  See  Trustees  v.  Eoome,  93  N. 
Y.,  313.     See  ante,  p.  226. 

2  Commonwealth,  v.  People's  Savings  Bani,  5  Allen,  438 ;  Provident  Inst. 
V.  Massachusetts,  6  Wall.,  611;  Commonwealth  v.  Savings  Bank,  133  Mass., 
493.  See  for  definition  of  excise  tax,  Oliver  v.  "Washington  MUls,  11  Allen, 
268,  373. 

8  Coite  V.  Society  for  Savings,  33  Conn.,  173 ;  Society  for  Savings  v.  Coite, 
6  Wall.,  594,  questioned  in  Nichols  v.  New  Haven,  etc.,  Co.,  42  Conn.,  103. 

«  Jones  V.  Savings  Bank,  66  Me.,  342. 

SBartlett  v.  Carter,  59  N.  H.,  105. 

6  Commonwealth  v.  Lowell  Gas  Co.,  13  Allen,  75 ;  Commonwealth  v.  Ham- 
ilton Manuf.  Co.,  12  Allen,  298;  Hamilton  Manuf.  Co.  v.  Massachusetts,  6 
Wall.,  633;  Commonwealth  i;.  Carylmp.  Co.,  98  Mass.,  19. 

'Manuf.  Ins.  Co.  v.  Lord,  99  Mass.,  146. 

8  See  cases  in  last  two  notes.  Also  Coite  ■;;.  Society  for  Savings,  32  Conn., 
173;  Society  for  Savings  v.  Coite,  6  WaU.,  594;  Monroe  Savings  Bank  v. 
Rochester,  37  N.  Y.,  365. 

In  Bank  of  Commerce  v.  New  York,  2  Black,  620,  it  was  held  that  whole 
a  tax  on  the  nomiual  capital  of  a  bank  without  regard  to  the  nature  or  value 
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suraace  companies  measured  by  the  value  of  policies  in  force 
is  held  a  franchise  tax.^  In  Connecticut  a  tax  on  a  corporation 
measured  by  its  cash  capital  has  been  held  a  franchise  tax/ 
but  in  a  later  case  a  tax  measured  by  the  market  value  of  the 
capital  stock  and  by  the  funded  and  floating  indebtedness  was 
adjudged  a  property  tax,  and  the  earlier  cases  were  questioned.' 
In  Pennsylvania  the  following  have  been  held  to  be  franchise 
taxes :  A  tax  on  a  mining  company  measured  by  the  product 
mined ;  *  a  tax  on  the  net  earnings ;  and  the  tax  wiU  not  be 
affected  by  the  fact  that  a  part  of  the  earnings  was  derived 
from  non-taxable  securities;*  a  tax  on  the  capital  stock  as 
such,'^  and  a  tax  measured  by  dividends.'  In  Maryland  a  tax 
on  gross  receipts  has  been  held  to  be  not  a  tax  on  property  but 
on  the  franchise.^  There  was  a  like  ruling  in  Maine  in  respect 
of  a  tax  on  railroads  laid  on  an  estimate  of  the  roadways,  reli- 
ef the  property  composing  it  was  a  franchise  tax,  a  tax  measured  by  the 
value  of  the  capital  was  a  tax  on  property,  and  any  portion  of  the  capital  in- 
vested in  non-taxable  securities  must  be  deducted  from  the  valuation.  This 
was  followed  in  Bank  Tax  Case,  3  Wall.,  200.  See  Wilmington,  etc.,  R.  Co. 
r.  Eeid,  13  Wall.,  264;  and  compare  Delaware  Eaih-oad  Tax,  18  Wall.,  206. 

iConn.  Mut.  Life  Ins.  Co.  v.  Commonwealth,  133  Mass.,  161.  Such  a  tax 
cannot  be  imposed  upon  a  copartnersliip,  as  it  has  no  franchise  or  special 
privilege  to  be  taxed.  Gleason  v.  McKay,  131  Mass.,  419.  An  excise  tax 
may  be  imposed  on  a  foreign  corporation  doing  business  in  the  state.  At- 
torney-General V.  Bay  State  Mining  Co.,  99  Mass.,  148;  Conn.  Mut.  Life  Ins. 
Co.  V.  Commonwealth,  133  Mass.,  161. 

^Coite  V.  Conn.  Mut.  Life  Ins.  Co.,  3G  Conn.,  513.  See  Bank  of  Com- 
merce V.  New  York,  2  Black,  630.     See  Belo  v.  Forsyth  Co.,  83  N.  C,  415. 

3  Nichols  V.  New  Haven,  etc.,  Co.,  42  Conn.,  103. 

*Kittanning  Coal  Co.  v.  Commonwealth,  79  Pa.  St.,  100. 

5 Philadelphia  Contributorship  v.  Commonwealth,  98  Pa.  St.,  48. 

6  Carbon  Iron  Co.  v.  Carbon  Co.,  39  Pa.  St.,  351.  And  see  Farmers'  Bank 
V.  Commonwealth,  6  Bush,  137.  A  tax  on  the  capital  stock  irrespective  of 
value  held  to  be  a  privilege  tax,  and  valid,  though  the  whole  capital  was  in- 
vested in  non-taxable  securities.  Holly  Springs  Co.  v.  Marshall  Co.,  52 
Miss.,  381. 

'  Phoenix  Iron  Co.  v.  Commonwealth,  59  Pa.  St.,  104.  In  this  case  it  was 
held  that  a  company  paying  such  a  tax  and  none  specifically  on  dividends 
was  liable  under  the  general  law  of  the  state  to  a  tax  on  net  earnings. 

s  State  V.  Philadelphia,  etc.,  R.  Co.,  45  Md.,  361.  A  tax;  on  foreign  corpo- 
rations, however  measured,  cannot  as  to  one  not  actually  doing  business 
within  the  state  be  a  franchise  tax.  Commonwealth  v.  Standard  Oil  Co., 
101  Pa.  St.,  119.  Where  the  corporate  franchise  and  property  are  exempt 
from  taxation,  it  is  not  competent  to  impose  a  tax  measured  by  gross  re- 
ceipts.    State  V.  Baltimore,  etc.,  E.  Co.,  48  Md.,  49. 
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ing  stock  and  franchises,  leaving  the  buildings  and  local  fixtures 
to  be  taxed  by  the  municipalities  where  they  were  situated.' 

Dividends.  An  excise  tax  is  sometimes  measured  by  divi- 
dends, and  when  that  is  the  case,  anything  divided  as  profit, 
and  actually  passed  to  the  stockholders,  is  to  be  deemed  divi- 
dend, whether  actually  declared  or  not.^  And  if  a  dividend  is 
declared,  the  tax  is  payable  upon  it,  whether  earned  or  not.' 
It  is  immaterial  as  regards  the  tax  whether  the  dividend  is 
paid  in  money  or  in  certificates  which  go  to  increase  the  stock 
of  the  several  shareholders,''  though  a  mere  arithmetical  in- 
crease in  shares,  without  passing  anything  out  of  the  corporate 
treasury  or  property,  is  no  dividend.'  A  franchise  tax  meas- 
ured by  dividends  may  be  imposed,  though  the  corporation  is 
at  the  same  time  taxable  on  net  earnings.^  Where  the  tax  is 
to  be  measured  by  dividends  made  above  a  certain  percentage 
of  the  capital,  this  will  be  taken  to  mean  the  capital  actually 
paid  in,  and  not  the  authorized  capital.'  Surplus  accumula- 
tions made  before  the  law  for  taxing  dividends  took  effect, 
though  divided  afterwards,  will  not  be  held  to  be  such  divi- 
dends as  the  law  intended.^    When  a  tax  is  measured  by  div- 


'  State  V.  Maine  Cent.  R.  Co.,  74  Me.,  376.  In  Iowa  a  tax  on  railroad  com- 
panies of  one  per  cent,  on  gross  earnings,  one-half  to  be  paid  to  the  state 
and  the  other  half  apportioned  among  the  municipaUties,  was  sustained  in. 
Dubuque  v.  Chicago,  etc.,  R.  Co.,  47  la.,  196,  and  was  held  applicable  to  un- 
incorporated owners  of  roads. 

2 Commonwealth  t;.- Pittsburgh,  etc.,  R.  Co.,  74  Pa.  St.,  83. 

3  Commonwealth  v.  Pittsburgh,  etc. ,  R.  Co. ,  74  Pa.  St. ,  83 ;  Columbia,  etc. , 
Co.  V.  Commonwealth,  90  Pa.  St.,  307. 

*  Commonwealth  v.  Cleveland,  etc.,  R.  Co.,  39  Pa.  St.,  370 ;  State  v.  Farm- 
ers' Bank,  11  Ohio,  94;  Lehigh  Crane  Iron  Co.  v.  Commonwealth,  55  Pa.  St., 
448.  See  Bailey  v.  Railroad  Co.,  33  Wall.,  604;  Lake  Shore,  etc.,  R.  Co.  v. 
People,  46  Mich.,  193. 

5 Commonwealth  v.  Pittsburgh,  etc.,  R.  Co.,  74  Pa.  St.,  83. 

fiPhoenis  Iron  Co.  v.  Commonwealth,  59  Pa.  St.,  104. 

'Second,  etc.,  R'y  Co.  v.  Philadelphia,  51  Pa.  St.,  465;  Philadelphia  v. 
Feny  Pass.  R'y  Co.,  53  Pa.  St.,  177;  Philadelphia  v.  Ridge  Av.  R'y  Co.,  103 
Pa.  St.,  190. 

8 People  V.  Albany  Ins.  Co.,  93  N.  Y.,  458.  See,  also,  Chicago,  etc.,  R.  Co. 
V.  Page,  1  Biss.,  461.  When  taxation  is  by  property  value,  dividends,  until 
actually  paid  over,  are  taxable  to  the  corporation,  but  after  being  paid  over 
are  taxable  as  property  of  the  parties  receiviug  them.  Board  of  Revenue 
V.  Gas  Light  Co.,  64  Ala.,  369. 
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idends  the  corporation  cannot  deduct  a  sum  which,  its  members 
have  contributed  to  make  up  a  loss.'  If  the  tax  is  measured 
by  dividends  exceeding  a  specified  percentage,  this  will  be  held 
to  mean  the  aggregate  dividends  for  the  year,  and  the  corpo- 
ration cannot,  by  declaring  several,  each  of  which  is  below  the 
percentage  named,  escape  the  tax.^ 

Income.  When  the  tax  is  to  be  measured  by  income,  this 
must  be  understood  as  gross  income,  and  it  will  be  chargeable 
even  though  there  be  no  profits.'  If  a  railroad  company  which 
is  taxable  on  gross  income  leases  its  road  to  another,  receiving 
nothing  but  rent,  it  is  nevertheless  taxable  on  the  gross  income 
of  the  road.*  Income,  when  not  qualified  in  a  tax  law,  may 
be  held  to  mean  that  which  comes  in  or  is  received  from  any 
service,  business  or  investment  of  capital,  without  reference  to 
outgoing  expenditures ;  and  it  thus  differs  from  net  income,  net 
earnings  or  profits,  which  mean  the  gain  with  both  receipts  and 
expenditures  taken  into  the  account.' 

'Columbia  Conduit  Co.  v.  Commonwealth,  90  Pa.  St.,  307.  Such  a  stand- 
ard is  taken  as  a  proper  means  of  arriving  at  the  value  of  the  franchise. 
People  V.  Albany  Ins.  Co.,  92  N.  Y.,  458. 

2  Pliiladelphia  v.  Eidge  Av.  R'y  Co.,  103  Pa.  St.,  190.  For  other  cases  re- 
specting the  taxation  of  dividends,  see  Haight  v.  Eaib-oad  Co.,  6  WaU.,  15; 
Railroad  Co.  v.  Jackson,  7  Wall.,  263;  United  States  v.  Railroad  Co.,  17 
WaU.,  323;  United  States  v.  Central  Nat.  Bank,  15  Fed.  Rep.,  223.  In 
State  V.  City  Council  of  Charleston,  5  Rich.,  561,  it  was  decided  that  where 
a  corporation  was  exempt  from  taxation,  the  stockholders  were  not  taxable 
in  respect  of  dividends  received  from  it.  If  a  corporation  issue  scrip  to  its 
members  which  represents  funds  in  its  hands,  to  be  paid  at  some  future 
day  to  the  members,  but  which  in  the  mean  time  is  contingently  liable  for 
demands,  the  corporation  should  be  taxed  in  respect  to  this  ^pnd  as  its  prop- 
erty. People  V.  Commissioners  of  Taxes,  31  Hun,  261,  citing  People  v. 
Assessors  of  Brooklyn,  76  N.  Y.,  202. 

3  People  V.  Supervisors  of  New  York,  18  Wend.,  605.  See  Waring  v. 
Savannah,  60  Ga.,  93;  and  compare  Matter  of  Western  Railway,  5  Met.,  596; 
Commonwealth  v.  Ocean  Oil  Co.,  59  Pa.  St.,  61.    And  see  ante,  p.  221. 

■■Goldsmith  v.  Railroad  Co.,  62  Ga.,  468;  Wright  v.  Raikoad  Co.,  64  Ga., 
783,  794. 

5  People  V.  Supervisors  of  Niagara,  4  Hill,  30 ;  People  v.  Supervisors  of 
New  York,  18  Wend.,  605.  See  Opinions  of  Justices,  5  Met.,  596 ;  New  Or- 
leans V.  Hart,  14  La.  An.,  803;  New  Orleans  v.  Passman,  14  La.  An.,  865; 
Commonwealth  v.  Ocean  Oil  Co.,  59  Pa.  St.,  61;  Commonwealth  v.  Penn 
Gas  Coal  Co.,  63  Pa.  St.,  341.  An  enterprise  which  the  stockholders  of  a 
corporation  as  such  engage  in  and  make  large  profits,  but  in  which  they  are 
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In  the  case  of  such  a  tax  no  deduction  is  to  be  made  in  re- 
spect to  any  part  of  the  income  derived  from  non-taxable  se- 
curities.i  When  a  tax  is  measured  by  profits,  the  issue  of 
certificates  to  the  shareholders  certifying  that  they  respectively 
have  an  increased  interest  in  the  corporation  to  an  amount 
specified  is  evidence  that  such  profits  have  been  made.^ 

Taxing  Franchises  as  Property.  In  some  states  all  taxation 
as  far  as  possible  is  brought  to  an  ad  valorem  standard.  Fran- 
chises are  property,'  and  in  such  states  may  be  taxed  by  a  val- 
uation, being  estimated  for  the  purpose  either  separately  or  as 
a  part  of  the  aggregate  corporate  property.* 

Railroad  taxation.  The  difficulties  of  assessing  lines  of 
railroad  which  extend  through  many  municipalities  in  the  same 
■way  that  property  in  general  is  assessed  are  so  great  and  so 
obvious  that  in  many  states  it  is  not  attempted,  and  a  franchise 
tax  is  imposed  as  a  substitute  for  aU  other  taxation.  But  in 
other  states  a  railroad  is  listed,  assessed  and  valued  as  an  en- 
tirety, and  the  value  then  apportioned  for  taxation  between  the 
several  municipahties  by  some  standard  prescribed  by  law, 
which  generally  is  the  length  of  line  within  the  municipalities 
respectively.  There  is  no  constitutional  objection  to  that 
method  of  taxing  this  species  of  property,'  and  it  is  perhaps 

personally  liable,  is  not  to  be  considered  the  enterprise  of  the  corporation, 
and  it  is  not  taxable  in  respect  of  such  profits.  Credit  Mobilier  v.  Common- 
wealth, 67  Pa.  St.,  333.  See  as  to  meaning  of  income  and  profits,  ante, 
pp.  221,  222. 

iPhila.  Contributorship  ■u.  Commonwealth,  98  Pa.  St.,  48.  For  a  casein 
which  income  was  held  not  taxable  because  shares  were  taxable,  see  Boston 
Water  Power  Co.  v.  Boston,  9  Met.,  199. 

2  People  V.  Assessors  of  Brooklyn,  16  Hun,  196;  S.  C.  on  appeal,  76  N.  Y., 
202.    See  as  to  surplus  earnings.  People  v.  Com'rs  of  Taxes,  76  N.  Y.,  64. 

Where  the  tax  is  measured  by  annual  earnings,  a  loss  on  a  security  bought 
years  before  cannot  be  made  use  of  to  diminish  the  tax.  Phila.  Contribu- 
torship V.  Commonwealth,  98  Pa.  St.,  48. 

3  Worth  ti.  Petersburgh,  etc.,  E.  Co.,  89  N.  C,  301;  Ottawa  Glass  Co.  v. 
McCaler,  81  111.,  556;  San  Jose  Gas  Co.  v.  January,  57  CaL,  614. 

4  Pacific  Hotel  Co.  v.  Leib,  83  lU.,  602;  Union  Ins.  Co.  v.  Weber,  96  HI., 
346.  In  California  the  market  value  of  the  shares  of  stock  with  the  value  of 
corporate  real  and  personal  property  deducted  is  deemed  the  value  of  the 
franchise.     Spring  Valley  Water  Works  v.  Sohottler,  63  Cal.,  69. 

5  State  Raihoad  Tax  Cases,  93  IT.  S.,  575;  Law  v.  People,  87  lU.,  385; 
Union  Pac.  R.  Co.  v.  Cheyenne,  113  U.  S.,  516;  Missouri  Riv.,  etc.,  R.  Co. 
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more  just  than  any  other.'  In  some  states  the  assessing  board 
apportions  the  aggregate  ralue  between  the  municipalities  ac- 
cording to  the  estimated  value  of  that  portion  of  the  road  with 
its  improvements  lying  within  the  limits  of  each,-  and  in  stiU 
others  the  road-bed,  right  of  way  and  superstructure  are  assessed 
as  a  whole,  while  the  buildings  and  local  improvements  are 
left  to  be  assessed  locally  Uke  the  property  of  natural  persons.' 
In  thus  assessing  the  road  as  a  whole,  the  law  in  some  states 
takes  into  account  the  franchise  as  property,  and  requires  it  to 
be  valued  with  the  rest ;  *  in  others  it  does  not.  The  rolling 
stock  and  other  personalty  of  the  company  should  be  assessed 
at  the  place  of  its  home  office  unless  some  other  provision  is 
made  by  law ;  ^  but  under  some  statutes  the  roUing  stock  is 
considered  real  estate,  and  is  estimated  with  the  road  itself.^ 
Where  a  road  is  thus  to  be  assessed  as  a  whole,  bridges,  tun- 

V.  Mon-is,  7  Kan.,  210;  State  v.  Severance,  55  Mo.,  378;  FranMin  County  v. 
Railroad  Co.,  12  Lea,  521;  Richmond,  etc.,  R.  Co.  v.  Alamance  Co.,  84 
N.  C,  504;  Dubuque 'tJ.  Railroad  Co.,  47  la.,  196;  Chicago,  etc.,  R.  Co.  v. 
Davenport,  51  la.,  451.  As  to  what  is  included  in  the  raih-oad  track,  see 
Chicago,  etc.,  R.  Co.  v.  People,  4  lU.  App.,  468;  Same  v.  Same,  98  111.,  350, 
and  99  111.,  464.  Where  the  board  to  make  the  assessment  was  composed  of 
the  county  clerks  of  the  counties  thi-ough  which  the  road  run,  it  was  held 
that  a  deputy  county  clerk  might  act  in  the  absence  of  his  principal.  Mis- 
souri River,  etc.,  R.  Co.  V.  Morris,  7  Kan.,  210.  Mere  irregularities  in  the 
assessment  will  not  be  noticed.  Ibid.  See  Smith  v.  Leavenworth  Co.,  9 
Kan.,  296;  Missouri  Riv.,  etc.,  R.  Co.  v.  Blake,  9  Kan.,  489.  A  failure  to 
enter  upon  the  assessment  book  of  the  township  the  amount  apportioned  to 
it  is  a  mere  irregularity.  Sioux  City,  etc.,  R.  Co.  v.  Osceola  Co.,  45  la.,  168. 
And  see  Wilson  v.  Weber,  96  Dl.,  454. 

The  apportionment  is  a  mere  clerical  act,  and  may  be  done  by  the  clerk  of 
the  board.  Union  Trust  Co.  v.  Weber,  96  lU.,  346 ;  Wilson  v.  Weber,  96  □!., 
454. 

1  See  Applegate  v.  Ernst,  3  Bush,  648. 

2 See  State  v.  Severance,  55  Mo.,  378.  In  estimating  the  value  of  a  rail- 
road, lumber  distributed  along  its  line  for  repairs  is  to  be  taken  into  account. 
Fitchburg  R.  Co.  v.  Prescott,  47  N.  H.,  62. 

3 See  State  v.  Maine  Cent.  R.  Co.,  74  Me.,  376.  See  San  Francisco,  etc.,  R. 
Co.  V.  State  Boai-d,  60  Cal.,  18. 

^See  Franklin  County  v.  Railroad  Co.,  12  Lea,  521;  Huck  v.  Chicago, 
etc.,  R.  Co.,  86  lU.,  352;  Ottowa,  etc.,  R.  Co.  v.  McCaler,  81  HL,  556. 

5  See  ante,  p.  378. 

6 Bangor,  etc.,  R.  Co.  v.  Harris,  21  Me.,  533;  Cumberland,  etc.,  R'y  v. 
Portland,  37  Me.,  444;  Louisville,  etc.,  R.  Co.  v.  State,  25  Ind.,  177;  Maus  v. 
Railroad  Co.,  27  Dl.,  77;  Sangamon,  etc.,  R.  Co.  v.  Morgan  Co.,  14  HI.,  163; 
State  V.  Severance,  55  Mo.,  378;  Randall  v.  ElweU,  52  N.  Y.,  521;  Philadel- 
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nels,  easements  in  and  over  streets,  and  other  things  and  rights 
of  a  like  nature,  are  to  be  taken  into  account,  and  are  not  sub- 
jects of  separate  assessment; '  while  property  not  held  or  used 
for  railroad  purposes,  but  of  which  the  corporation  may  have 
become  owner,  should  be  separately  listed  and  taxed,  unless 
the  statute  plainly  makes  a  different  provision.'^  "Where  one 
railroad  company  leases  the  lines  of  other  companies  as  exten- 
sions of  its  own,  under  authority  given  by  its  charter,  such 
leased  lines  should  be  taken  into  account,  valued,  and  the 
value  apportioned  with  the  line  of  the  lessee  company.' 

In  other  states  still,  the  local  assessors  are  left  to  list  and 
value  such  railroad  property  as  is  within  their  jurisdiction,  in- 
cluding such  portion  of  the  road-bed  and  superstructure  as  lies 
within  their  municipality,  in  the  same  manner  as  they  would 
any  other  property.*    In  valuing  railroad  property  it  must  be 

phia,  etc.,  R.  Co.  v.  Appeal  Tax  Court,  50  Md.,  397;  Dubuque  v.  Illinois,  etc., 
R.  Co.,  39  la.,  56.     See  Uniou  Trust  Co.  v.  Weber,  96  lU.,  346. 

As  to  the  return  of  rolling  stock  for  taxation,  including  leased  cars,  etc., 
see  Shawnee  Co.  Com'rs  v.  Topeka,  etc.,  Co.,  36  Kan.,  363. 

1  Appeal  Tax  Court  v.  Western,  etc.,  R.  Co.,  50  Md.,  274 

2 Savannah,  etc.,  R,  Co.  v.  Morton,  71  Ga.,  34.  Compare  Hannibal,  etc., 
R.  Co.  V.  State  Board,  64  Mo.,  394,  where  it  was  held  that,  under  the  statute 
of  Missouri,  the  land  contracts  of  a  railroad  company  were  to  be  taken 
into  the  account  and  valued  with  the  road.  See,  also,  Wright  v.  South- 
western R.  Co.,  64  Ga.,  783;  ante,  p.  233. 

'Huck  V.  Chicago,  etc.,  R.  Co.,  88  El.,  352,  Compare  State  c.  Southwest- 
ern R.  Co.,  70  Ga.,  11 ;  Wright  v.  Southwestern  R.  Co.,  64  Ga.,  783.  As  to 
tlie  assessment  of  an  equipment  company,  see  Shawnee  Co.  Com'rs  v. 
Equipment  Co.,  36  Kan.,  363;  Richmond,  etc.,  R.  Co.  v.  Alamance  Co.,  84 
N.  C,  504. 

Steamers  used  by  a  railroad  company  in  transporting  freight  cars  across 
water  intervening  between  the  termini  of  the  tracks  are  not  taxable  as  part 
of  the  "roadway"  or  "road-bed."  San  Fiancisco  u.  Railroad  Co.,  63  Cal., 
467. 

As  to  municipal  taxation  of  the  franchises  of  railroad  companies,  see 
Huck  V.  Chicago,  etc.,  R.  Co.,  86  111.,  352;  San  Jose  v.  San  Jose,  etc.,  R.  Co., 
53  Cal.,  476. 

For  questions  arising  upon  the  consolidation  of  companies  formed  in  dif- 
ferent states,  see  Erie  R.  Co.  v.  Pennsylvania,  31  Wall.,  492;  Ohio,  etc.,  R. 
Co.  V.  Weber,  96  111.,  443;  Raib-oad  Tax  Cases,  93  U.  S.,  575;  Railroad  Co. 
V.  Vance,  96  17.  S.,  450,  and  other  cases  cited  ante,  pp.  211,  213. 

And  as  to  railroad  exemptions  and  questions  of  duplicate  taxation  in  gen- 
eral, see  anie,  pp.  209-211;  319-231. 

<See  Albany,  etc.,  R.  Co.  v.  Osborn,  13  Barb.,  333;  Albany,  etc.,  R.  Co.  v. 
Canaan,  16  Barb.,  344;  The  Tax  Cases,  13  Gill  &  J.,  107;  Sangamon,  etc., 
25 
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estimated  by  the  same  standards  as  other  property  is  valued 
by.'  A  railroad  track  cannot  be  assessed  as  non-resident  real 
estate,  that  term  being  only  applied  to  property  not  occupied 
and  used.^ 

Insurance  companies.  This  class  of  corporations  is  gen- 
erally required  to  pay  a  franchise  tax.  The  methods  of  meas- 
uring it  are  quite  diverse.  Sometimes  it  is  by  the  premium 
money  received  within  the  year ; '  and  when  this  is  the  case, 
the  premiums  received  for  insurance  out  of  the  state  may  be 
included  if  the  terms  of  the  statute  are  such  as  to  require  it.* 
Sometimes  it  is  on  a  net  valuation  of  policies  held  in  the  state,' 
sometimes  on  surplus  earnings  over  some  specified  allowance 
for  dividends,^  sometimes  on  the  capital,'  and  sometimes  on  the 

E.  Co.  V.  Sangamon  Co.,  14  Dl.,  163;  State  v.  111.  Cent.  E.  Co.,  27  fll.,  64; 
Providence,  etc.,  E.  Co.  v.  Wright,  2  E.  I.,  459. 

In  Illinois  it  has  been  held  that  a  tax  on  railroad  property  ia  not  invaUd 
by  reason  of  its  being  assessed  in  the  wrong  name  as  owner.  Union  Trust 
Co.  V.  Weber,  96  111.,  346.  In  the  same  case  it  was  held  that  a  raOroad  and 
the  franchise  could  not  be  assessed  to  a  construction  company  who  had 
built  it.  though  the  compajiy  was  still  in  possession. 

1  The  Tax  Cases,  13  Gill  &  J.,  117;  Chicago,  etc.,  E.  Co.  v.  Livingston  Co., 
68  111. ,  458.  Tills  last  case  decides  that  in  Illinois  the  improvements  upon 
the  realty  are  not  to  be  separately  valued.  A  valuation  required  by  statute 
of  the  corporate  officers  is  not  conclusive  upon  the  assessors.  Hannibal, 
etc.,  E.  Co.  V.  State  Board,  64  Mo.,  394. 

2  People  V.  Barker,  48  N.  Y.,  70;  Buflfalo,  etc.,  E.  Co.  v.  Supervisors  of 
Erie,  48  N.  Y.,  93. 

s People  t).  Thurber,  13  lU.,  554;  People  v.  State  Treasurer,  81  Mich.,  6; 
Germania  Life  Ins.  Co.  v.  Commonwealth,  85  Pa.  St.,  513;  Ex  parte  Cohn, 
13  Nev.,  434. 

^Ins.  Co.  of  N.  A.  V.  Commonwealth,  87  Pa.  St.,  173.  Compare  People  v. 
Nat.  Fii-e  Ins.  Co.,  37  Hun,  188.  Whether  premium  money  received  for 
insurance  on  imports  still  remaining  in  the  bonded  warehouse  can  be  in- 
cluded, see  People  v.  Nat.  Fire  Ins.  Co.,  61  How.  Pr.,  334;  and  Peoples. 
Nat.  Fire  Ins.  Co.,  27  Hun,  188,  which  are  in  conflict. 

5  Conn.  Mut.  Ins.  Co.  v.  Commonwealth,  133  Mass.,  161. 

6  People  V.  Com'rs  of  Taxes,  76  N.  Y.,  64. 

''  Where  a  mutual  insurance  company  was  authorized  to  accumulate  from 
its  profits  a  fund  to  continue  liable  for  its  losses  during  the  term  of  its  exist- 
ence, held  that  tills  accumulation  was  capital,  and  liable  to  taxation  as  such. 
Sun  Mut.  Ins.  Co.  v.  New  York,  8  N.  Y.,  341 ;  People  v.  Supervisors  of  New 
York,  16  N.  Y.,  434;  Mutual  Ins.  Co.  v.  Supervisors  of  Erie,.  4  N.  Y.,  443. 
That  a  tax  on  the  market  value  of  the  stock  of  corporations  is  not  appUcable 
to  the  guaranty  stock  of  a  mutual,  life  insurance  company,  which  is  redeem.- 
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capital  with  the  addition  of  any  accumulated  surplus.^  There 
is  no  constitutional  impediment  to  taxation  by  any  of  these 
standards. 

Foreign  insurance  companies  may  be  required  to  pay  a  tax 
as  a  condition  to  doing  business  in  the  state,  even  if  home 
companies  are  not  taxed,  or  are  taxed  by  a  different  standard.^ 
The  .tax  is  not  a  regulation  of  commerce.'  Notwithstanding 
that  the  insurance  company  is  tax;ed,  its  agents  may  also  be 
required  to  pay  a  license  fee  as  such.*  An  English  joint  stock 
company,  though  not  incorporated,  is  taxable  as  a  "  company 
incorporated  or  associated." '  And  a  company  conducted  on 
the  mutual  co-operative  plan,  though  it  owns  no  property  and 
accumulates  no  fund  for  the  payment  of  its  losses,  but  relies 
entirely  upon  assessments  to  meet  losses,  and  obligates  itself  to 
pay  only  such  amounts  as  the  assessments  may  yield,  is  never- 
theless taxable  as  an  insurance  company." 

Miscellaneous  corporations.  For  the  purposes  of  state  tax- 
ation the  character  of  a  corporation  which,  by  its  charter,  has 
various  distinct  and  different  franchises  is  to  be  ascertained  by 
the  character  of  the  principal  business  in  which  it  is  engaged  at 
the  time  of  assessment.'  If  a  corporation  return  for  assessment 
is  to  be  on  blanks  furnished  from  the  proper  office,  the  return 
must  be  made  even  though  the  furnishing  of  the  blank  has 
been  neglected.'  It  is  unimportant  in  the  taxation  of  a  domestic 

able  from  its  earnings,  such  stock  being  rather  in  the  nature  of  a  debt  of  the 
corporation  than  stock  as  generally  understood,  see  Commonwealth  v.  Berk- 
shire life  Ins.  Co.,  98  Mass.,  25.  As  to  the  taxation  of  the  capital  of  mutual 
life  insurance  companies,  see  Coite  v.  Conn.  Mut.  Life  Ins.  Co.,  36  Conn.,  513. 

iSee  State  v.  Parker,  34  N.  J.,  479;  Same  v.  Same,  35  N.  J.,  574. 

li Ducat  V.  Chicago,  48  HI.,  173;  S.  C.  in  error,  10  Wall.,  410;  Ex  parte 
Cohn,  18  Nev.,  424;  Grermania  L.  las.  Co.  v.  Commonwealth,  85  Pa.  St.,  513; 
Walker  «.  Sprmgfield,  94  lU.,  364;  Home  Ins.  Co.  v.  Swigert,  104  111.,  653. 

3 Paul  V.  Virginia,  8  Wall.,  168. 

*  Walker  v.  Springfield,  94  lU.,  364.  As  to  what  are  agencies  which  would 
be  thus  taxable,  see  New  Orleans  v.  Rhenish  West.  Iiloyds,  31  La.  An.,  781 ; 
New  Orleans  v.  Insurance  Co.,  33  La.  An.,  10. 

■'Oliver  v.  Liverpool,  etc.,  Co.,  100  Mass.,  531:  Liverpool,  etc.,  Co.  v.  Mas- 
sachusetts, 10  Wall.,  566. 

6  Lee  Mut.  Fb-e  Ins.  Co.  v.  State,  60  Miss.,  395. 

'Int.  Nav.  Co.  v.  Comiuon wealth,  104  Pa.  St.,  38, 

8 Pacific,  etc.,  Co.  v.  Lieb,  83  111.,  603.  See  Lake  Shore,  etc.,  B.  Co.  v. 
People,  46  Mich.,  193.    The  return  will  not  be  conclusive  upon  the  taxing 
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corporation  that  some  part  of  its  capital  is  invested  out  of  the 
state  in  building  vessels  for  its  use.'  A  foreign  corporation 
doing  business  in  the  state  may  be  taxed  on  the  business  or  the 
franchise ;  but  a  statute  for  the  taxation  of  its  business  will  be 
construed  as  intending  the  business  in  the  state.^ 

A  bank,  subject  to  a  specific  tax  on  its  capital,  is  not  taxable 
on  collaterals  deposited  for  loans.'  Deposits  in  a  bank  ace  its 
property  and  taxable  to  it  as  such.*  A  bank  is  taxable  though 
temporarily  enjoined  from  business.^  A  trust  compa.ny,  whose 
only  business  is  investing  its  own  capital  in  mortgages  and 
selling  such  securities  with  the  company's  guaranty,  is  not  a 
banking  corporation.'  Where  manufacturing  companies  are 
made  a  class  by  themselves  for  taxation,  a  dry-dock  company 
is  not  to  be  deemed  such  a  corporation.' 

Taxing  by  value.  It  has  been  shown  in  preceding  pages 
that  in  whatever  form  the  corporation  is  taxed,  it  is  competent 
also  to  tax  the  shares  of  the  corporators,  though  this,  in  effect, 
may  be  duplicate  taxation."  This  statement  must  be  taken 
■with  the  imphed  exception  that  the  shares  of  non-resident 

officers,  unless  made  so  by  statute.    See  Chicago,  etc.,  R.  Co.  v.  Paddock, 
75  lU.,  616;  St.  Louis,  etc.,  R.  Co.  v.  Surrell,  88  III,  535;  Lake  Sliore,  etc., 
E.  Co.  V.  People,  46  Mich.,  193;  San  Francisco,  etc.,  R.  Co.  v.  State  Board, 
eOCal.,  13. 
'People  V.  Com'rs  of  Taxes,  64  N.  Y.,  541. 

2  People  V.  Equitable  Trust  Co.,  96  N.  Y.,  387.  A  tax  of  a  percentage  on 
the  capital  stock  of  the  corporation  was  sustained. 

3  Waltham  Bank  v.  "Waltham,  10  Met.,  334. 

Under  a  statute  for  taxing  the  "  average  value  of  the  moneys  and  credits 
which  have  been  in  the  possession  or  under  the  control"  of  a  private  banker, 
only  his  own  moneys  and  credits  are  taxable.  Branch  v.  Marengo,  48  la., 
600.    As  to  tax  on  commissions,  see  Citizens'  Bank  v.  Sharp,  53  Md.,  521. 

<  Stater).  Carson  City  Sav.  Bant,  17  Neb.,  146.  But  a  time  deposit  in  a 
private  bank  is  taxable  to  the  depositor.  Hall  v.  Greenwood  Co.,  33  Kan., 
37.  See  Savings  Bank  v.  New  London,  30  Conn.,  Ill;  Phila.  Sav.  Fund 
Society  v.  Yard,  9  Pa.  St.,  359. 

5 Commonwealth  v.  Savings  Bank,  136  Mass.,  586;  Same  v.  Savings  Bank, 
133  Mass.,  493.  As  to  the  taxation  of  saving  societies  in  general,  see  Sav- 
ings Bank  v.  New  Loudon,  20  Conn.,  Ill ;  Coite  v.  Society  for  Savings,  32 
Conn.,  173. 

sSelden  v.  Equitable  Trust  Co.,  94  U.  S.,  419.  The  case  arose  under  the 
United  States  revenue  laws. 

'People  V.  Dock  Co.,  93  N.  Y.,  487. 

«Ante,  pp.  331,  331. 
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shareholders  are  not  taxable,'  unless  their  taxability  at  the  cor- 
porate place  of  business  is  annexed  as  an  incident  to  the  corpo- 
rate privilege,  in  which  case  they  may  not  only  be  taxed,  but 
the  payment  of  the  tax  enforced  through  the  corporation  by 
requiring  it  to  withhold  the  amount  from  dividends.^ 

When  the  purpose  of  the  law  is  to  tax  the  corporation  on 
the  value  of  its  property,  this  may  be  done  either  by  assessing 
the  actual  capital  stock  as  being  presumptively  the  actual 
measure  of  its  property,  or  by  assessing  the  property  specific- 
ally on  an  estimate  of  value.'  If  the  property  is  to  be  hsted 
and  taxed  as  in  the  case  of  natural  persons,  what  is  said  else- 
where on  those  subjects  will  not  need  repetition  here.* 

Taxation  of  national  Ittanks.  By  the  act  of  congress  of 
June  3,  1864:,  the  shares  of  stock  held  by  any  person  or  body 
corporate  iu  any  of  the  national  banks  are  allowed  to  be  in- 

^Ante,  pp.  22,  23;  State  v.  Thomas,  26  N.  J.,  181.  The  general  rule  is 
that  corporate  shares  are  to  be  assessed  to  the  owner  at  his  place  of  domi- 
cile. Conwell  V.  CounersviUe,  15  Ind.,  150;  Madison  v.  Whitney,  31  Ind., 
261 ;  ante,  p.  23. 

2Miaot«.  Eailroad  Co.,  18  Wall.,  276.  See  State  Railroad  Tax  Cases,  92 
U.  S.,  595.  The  fact  that  a  part  of  the  stockholders  are  non-residents  wiU 
not  exempt  a  corporation  from  the  payment  of  an  excise  tax,  even  though 
it  be  measured  by  the  market  value  of  its  stock.  Commonwealth  v.  Ham- 
ilton Manuf.  Co.,  12  AUen,  298. 

3  The  word  "  stock,"  in  a  statute  authorizing  the  taxation  of  stock  in  cor- 
porations, means  not  only  the  stock  subscriptions,  but  the  actual  tangible 
property  of  the  corporation.  State  v.  Hamilton,  5  Ind.,  310;  Auditor  of 
Floyd  County  v.  New  Albany  &  Salem  R.  R.,  11  Ind.,  570;  Mich.  Cent.  R. 
R.  Co.  V.  Porter,  17  Ind.,  380;  Whitsell  v.  Northampton  County,  49  Pa.  St., 
526;  McKeen  v.  Same,  49  Pa.  St.,  519;  State  v.  Branin,  23  N.  J.,  484.  In 
Louisiana  the  taxable  value  of  that  portion  of  the  capital  of  a  corporation 
represented  by  shares  is,  for  assessment  purposes,  held  to  be  the  total  par 
value  of  the  shares  when  they  are  above  par.  New  Orleans,  etc.,  Co.  v. 
Assessors,  32  La.  An.,  19.  See' New  Orleans  Gas  Light  Co.  v.  Assessors,  31 
La.  An.,  475;  Louisiana  OU  Co.  v.  Assessors,  34  La.  An.,  618.  When  the 
value  of  the  stock  is  par,  it  is  of  no  importance  that  the  tangible  property 
in  which  the  capital  is  invested  is  worth  less  than  cost.  St.  Charles  St.  R. 
Co.  V.  Assessors,  31  La.  An.,  852.  See  Nichols  v.  New  Haven,  etc.,  Co.,  42 
Conn.,  103.  For  peculiar  questions  respecting  the  taxation  of  capital,  see 
Lake  Shore,  etc.,  R.  Co.  v.  People,  46  Mich.,  193. 

*  In  taxing  the  property  of  a  bank  with  property  in  general,  losses  and 
gains  cannot  be  disregarded.  City  Bank  v.  Bogel,  51  Tex.,  355.  Where 
capital  is  exempt,  money  in  the  corporate  treasury  is  not  to  be  assessed. 
Fall  River  v.  County  Commissioners,  135  Mass.,  567. 
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eluded  in  the  valuation  of  personal  property  "  in  the  assess- 
ment of  taxes  imposed  by  or  under  state  authority,  at  the 
place  where  such  bank  is  located,  and  not  elsewhere,  but  not 
at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  such  state,"  and  not  ex- 
ceeding "  the  rate  imposed  upon  the  shares  of  any  of  the  banks 
organized  under  the  authoi'ity  of  the  state  "  where  the  bank  is 
located ;  and  nothing  in  the  act  is  to  exempt  the  real  estate  of 
such  banks  "  from  either  state,  county  or  municipal  taxes,  to 
the  same  extent,  according  to  its  value,  as  other  real  estate  is 
taxed."  '  Under  this  act,  if  no  tax  is  imposed  by  the  state  on 
shares  in  state  banks,  the  shares  in  the  national  banks  are  not 
taxed  at  all.^  This  difficulty  was  met  with  in  states  whose 
laws  taxed  the  capital  of  banks,  but  not  the  shares  thereof.'' 
The  act  was  not  intended  to  restrict  the  state  power  of  tax- 
ation, but  only  to  prevent  unfriendly  discrimination  in  taxation 
against  the  moneyed  capital  invested  in  national  banks.* 

The  act  does  not  admit  of  the  taxation  of  the  capital  as 
such,*  and  the  shares  must  be  taxed  by  the  same  standards 
which  are  applied  in  the  case  of  other  moneyed  capital."    If 

1  As  to  the  taxation  of  real  estate  of  national  banks,  see  Second  Nat.  BanU 
V.  Caldwell,  13  Fed.  Rep.,  429.  The  value  of  the  real  estate  must  be  de- 
ducted in  taxing  the  shares  of  a  national  bank  if  it  is  in  taxing  those  of  a 
state  bank.     Loftiu  v.  Citizens'  Nat.  Bank,  85  Ind.,  341. 

2Van  Allen  ■«.  The  Assessors,  3  Wall.,  573;  Bradley  v.  People,  4  Wall., 
459. 

8  Bradley  v.  People,  4  Wall.,  459 ;  Smith  v.  First  National  Bank  of  Tecum - 
seh,  17  Mich.,  479. 

<  Adams  v.  NashvUle,  95  U.  S.,  19. 

The  power  to  tax  national  banks  extends  to  the  territories.  People  v. 
Moore,  1  Idaho,  504.  A  statute  for  taxing  the  surplus  capital  of  banks  will 
be  applied  to  national  and  state  banks  alike.  National  Bank  v.  Peterborough, 
5G  N.  H.,  38. 

6  Smith  V.  First  National  Bank  of  Tecumseh,  17  Mich.,  479 ;  CoUins  v.  Chi- 
cago, 4  Biss.,  472.  See  Smith  v.  Webb,  11  Minn.,  378;  Fii-st  National  Bank 
of  Hannibal  v.  Meredith,  44  Mo.,  500;  National  Bank  of  Mobiles.  Mobile, 
62  Ala.,  284;  National  Bank  v.  Douglass  Co.,  3  DiU.,  330.  See  Lemly  v. 
Commissioners,  85  N.  C,  379.  See  People  v.  National  Gold  Bank,  51  Cal., 
508. 

6  Van  Allen  v.  Assessors,  3  WaU.,  573;  People  v.  Com'rs  of  Taxes,  94  U. 
S.,  415.  But  the  valuation  is  not  necessarily  limited  to  the  par  value.  Hep- 
burn D.  School  Directors,  23  WaU.,  480.  As  to  what  exemptions  of  other 
property  would  make  taxation  of  national  banks  illegal,  see  Boyer  v.  Boyer, 
113  U.  S.,  689.    The  fact  that  bank  shares  are  taxed  at  a  higher  rate  than 
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the  state  law,  justly  administered,  would  produce  uniformity, 
but  the  officers  knowingly  and  purposely  apply  a  different  rule 
of  valuation  to  the  shares  of  national  banks,  in  order  to  impose 
disproportionate  taxes  upon  them,  the  courts  will  give  relief.^ 
Whatever  deductions  are  allowed  in  assessing  the  shares  of 
state  banks  must  be  allowed  also  in  assessing  the  shares  of 
national  banks.^  A  license  tax  cannot  be  imposed'  upon 
national  banks,'  nor  can  the  states  exercise  any  control  over 
them  except  as  permitted  by  congress.*  The  shares  cannot  be 
taxed  by  municipalities,  when  the  shares  of  state  banks  are  not 
so  taxable.'  But  the  fact  that  two  banks,  by  their  charter,  are 
specially  taxed,  wiU  not  preclude  the  taxation  of  tlie  shares  in 
the  national  banks  by  general  law ; "  neither  are  the  shares  to  be 
excluded  from  taxation,  because  some  other  classes  of  moneyed 

shares  in  other  than  moneyed  corporations  is  not  material,  provided  they 
are  not  taxed  higher  than  shares  in  other  moneyed  corporations  or  than  per- 
sonal property.  First  National  Bank  v.  Waters,  19  Blatch.,  243.  See  Hep- 
bum  V.  School  Directors,  23  Wall.,  480. 

iPeltont;.  National  Bank,  101  U.  S.,  143;  Cummings  v.  National  Bank, 
101  IT.  S.,  153;  St.  Louis  National  Bank  v.  Papm,  4  Dm.,  39;  Covington  City 
National  Bank  u.  Covington,  31  Fed.  Rep.,  484;  Exchange  National  Bank 
u.  MOler,  19Fed.  Rep.,  372.  See  Boyer  t;.  Boyer,  113  U.  S.,  689.  The  case 
must,  however,  be  a  plain  one  to  justify  interfering  to  enjoin  the  tax.  First 
National  Bank  ti.  Far  well,  10  Biss.,  270;  S.  C,  7  Fed.  Rep.,  518.  See  Na- 
tional Bank  V.  KimbaU,  103  U.  S.,  732.  Mere  eiTors  in  assessing  national 
bank  stock  will  raise  no  federal  question.  Williams  v.  Weaver,  100  U.  S., 
547.  That  a  national  bank  may  enjoin  illegal  taxation  on  behalf  of  its 
shareholders,  see  Cummings  v.  National  Bank,  101  U.  S.,  153;  Hills  v.  Ex- 
change Bank,  105  U.  S.,  819;  National  Bank  v.  WeUs,  18  Blatch.,  478;  Al- 
bany National  Bank  v.  Maher,  9  Fed.  Rep.,  884;  City  National  Bank  v. 
Paducah,  3  Fhpp.,  61.  But  a  shareholder  cannot  complain  of  legislation 
that  iloes  not  injure  him.  Stanley  v.  Supervisors,  15  Fed.  Rep.,  483;  S.  C, 
31  Blatch.,  241;  Supervisors  w.  Stanley,  105  U.  S.,  305;  HUls  v.  Exchange 
Bank,  103  U.  S.,  319. 

2  People  V.  Weaver,  100  U.  S.,  539;  National  Bank  v.  WeUs,  18  Blatch., 
478;  Evansville  Bank  v.  Britton,  105  U.  S.,  323;  Miller  v.  Heilbron,  58  Cal., 
133;  City  Nat.  Bank  v.  Paducah,  2  Flipp.,  61 ;  Pollard  v.  State,  65  Ala.,  628; 
Maguire  v.  Mobile  Co.,  71  Ala.,  401. 

5  Macon  u.  First  Nat.  Bank,  59  Ga.,  648.  See  Second  National  Bank  v. 
Caldwell,  13  Fed.  Rep.,  429. 

••  Farmers',  etc..  Bank  v.  Dearing,  91  U.  S.,  29;  Covington  City  Nat.  Bank 
V.  Covington,  21  Fed.  Rep.,  484;  Macon  v.  First  Nat.  Bank,  59  Ga.,  648. 

'Craft  V.  Tuttle,  37  Ind.,  332;  Wright  v.  Statz,  37  Ind.,  338.  See  HoweU 
V.  Cassopolis,  35  Mich.,  471. 

I'Lionberger  v.  Rowse,  43  Mo.,  67;  S.  C.  in  error,  9  Wall.,  468. 
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capital  are  exempt  from  taxation  by  laws  of  limited  application.' 
In  assessing  the  shares  it  is  not  necessary  to  make  a  deduction 
in  respect  to  capital  invested  in  national  securities.^  The  state 
may  tax  the  shares  at  the  place  where  the  bank  is  located 
without  regard  to  the  residence  of  shareholders,^  and  may 
require  the  tax  to  be  paid  by  the  bank.'' 

Assessment  of  real  property.  Tax  laws  in  general  give 
very  careful  and  specific  directions  for  the  assessment  of  real 
property,  and  in  doing  so  have  in  view  for  the  most  part  the 
interests  of  those  who  are  responsible  for  or  may  be  concerned 
in  their  taxation.  Very  simple  proceedings  might  suffice  to 
enable  the  state  to  coUect  its  revenues  from  lands  if  only  its 
own  interests  were  to  be  regarded;  but  as  rights  in  any  partic- 
ular parcel  of  land  are  liable  to  be  diversified  and  numerous, 
and  as  the  duty  to  pay  the  tax,  if  neglected  by  the  party  pri- 
marily liable,  is  likely  to  fall  secondarily  on  others  who  may 
be  in  ignorance  of  the  neglect,  a  government  careful  of  the 
interests  of  its  individual  citizens  will  not  fail  to  make  such 
provisions  as  will  be  reasonably  certain  to  notify  every  party 
concerned  of  any  default,  and  give  him  ample  opportunity  to 
protect  his  interest  from  sacrifice  or  forfeiture.  The  duty  to 
do  this  becomes  particularly  manifest  when  it  is  remembered 
that  real  estate  when  sold  for  taxes  seldom  brings  more  than  a 

lEveritt's  Appeal,  71  Pa.  St.,  216.  See  Adams  v.  Nashville,  95  U.  S.,  10; 
Albany,  etc..  Bank  v.  Maher,  19  Blatch.,  175. 

2Fu-st  Nat.  Bank  v.  Concord,  59  N.  H.,  75;  First  Nat.  Bank  v.  Peter- 
borough, 56  N.  H.,  38;  Fii-st  Nat.  Bank  v.  Farwell,  10  Biss.,  270;  S.  C,  7 
Fed.  Eep.,  518;  Exchange  Nat.  Bank  v.  Miller,  19  Fed.  Rep.,  372. 

3  Williams  v.  "Weaver,  75  N.  Y.,  30;  Mclver  v.  Robinson,  58  Ala.,  456; 
Kyle  V.  Fayetteville,  75  N.  C,  445.     See  Buiev.  Fayetteville,  79  N.  C,  267. 

< National  Bank  v.  Commonwealth,  9  Wall.,  353;  Lionberger  v.  Rowse, 
9  Wall.,  468. 

That  national  banks  may  be  compelled  to  make  disclosure  of  property, 
etc.,  as  in  other  cases,  see  First  Nat.  Bank  v.  Hughes,  6  Fed.  Eep.,  737; 
Waite  V.  Dowley,  94  U.  S.,  527.  That  the  ordinary  process  for  collection 
may  be  appUed  to  them,  see  National  Bank  v.  Morrison,  1  McCrary,  304.  And 
see,  in  general,  Tappan  v.  Merchants'  Nat.  Bank,  19  Wall.,  490 ;  Providence 
Inst.  V.  Boston,  101  Mass.,  575;  First  Nat.  Bank  v.  St.  Joseph,  46  Mich.,  526; 
Charleston  v.  National  Bank,  5  Rich.  (N.  S.),  103;  People  v.  Moore,  1  Idaho, 
504. 

The  property  of  a  national  bank  continues  exempt  after  insolvency  as  be- 
fore.   Rosenblatt  v.  Johnston,  104  U.  S.,  463. 
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small  fraction  of  its  real  value.  It  may  be  assumed,  therefore, 
as  the  general  fact,  that  the  directions  given  are  intended  to  be 
carefully  observed. 

General  Course.  It  is  not  customary  to  assess  the  owners  of 
land  for  a  sum  in  gross,  estimated  to  be  the  value  of  the  real 
estate  owned  or  possessed  by  them ;  but  the  land  is  described 
and  valued  in  parcels,  in  order  that,  if  the  owner  fails  to  make 
payment,  the  land  itself  may  be  proceeded  against.  ISTo  one 
can  be  taxed  in  respect  to  his  ownership  of  land  unless  the  land 
itself  is  within  the  jurisdiction  of  the  taxing  authority;  his 
personal  liability  depending  on  the  right  to  reach  and  tax  the 
land.  Government  lands,  we  have  seen,  are  not  taxable  at  all ; 
but  when  they  are  sold  by  executory  contract  it  is  customary 
to  provide  for  the  taxation  of  the  purchaser's  interest — some- 
times as  real  and  sometimes  as  personal  estate.'  In  other  cases 
of  sales  by  executory  contract  the  vendor  is  owner  until  the 
vendee  becomes  entitled  to  a  conveyance,  and  if  the  law  re- 
quires an  assessment  to  the  owner,  it  is  comphed  with  by  assess- 
ing the  vendor.^ 

Classification  of  Lands.  Among  the  most  useful  of  the 
provisions  for  the  protection  of  persons  taxed  is  one  that  unoc- 
cupied, unseated  or  non-resident  lands,  as  they  are  variously 
designated,  shall  be  assessed  on  a  different  list  from  the  occu- 
pied or  seated  lands ;  or  if  not  on  a  different  list,  then  on  a 
different  part  of  the  same  list.  The  purpose  is  that  the  two 
distinct  classes  of  land  shall  be  assessed  separately,  so  that  the 
owner  or  other  person  interested  in  any  parcel,  knowing  its 
character  as  occupied  or  unoccupied,  shall  know  exactly  where 
to  look  for  his  assessment,  and  shaU  thus  be  more  certain  to  dis- 

iSee  Pi-escott  v.  Beebee,  17  Kan.,  330;  Bontley  v.  Bai-ton,  41  Ohio  St.,  410. 

As  to  assessment  of  Indian  lands  after  the  Indian  title  is  extinguished  by 
treaty,  see  Fellows  v.  Denniston,  23  N.  Y.,  420;  State  v.  Miami  County,  63 
Ind.,  497 ;  Franklin  County  v.  Pennook,  18  Kan.,  579 ;  Kansas  Indians,  5 
"Wall.,  737;  Peck  v.  Miami  Co.,  4  DHL,  370;  Pennock  v.  Commissioners,  103 
TJ.  S.,  44. 

2  8herwin  v.  Mudge,  127  Mass.,  547.  Property  bought  with  borrowed 
money  is  to  be  considered  the  property  of  the  purchaser  though  tlie  lender 
holds  a  lien  upon  it  for  the  money.    Lyle  v.  Jacques,  101  HI.,  644. 

In  Iowa,  if  a  vendee  by  contract  has  paid  a  part,  he  should  be  taxed  for 
the  land  and  the  vendor  for  the  money  due.  Meyer  v.  Dubuque  Co.,  49  la., 
193.    Compare  WiUey  v.  Koons,  49  Ind.,  272 ;  Henderson  v.  State,  53  Ind.,  60. 
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cover  any  claim  made  upon  him  by  reason  of  his  interest  and  be 
enabled  to  discharge  it  before  anything  shall  be  lost  to  him  in 
consequence  of  a  default.^ 

The  terms  "seated,"  "resident"  and  "occupied"  lands  may 
not  convey  precisely  the  same  idea  as  they  are  employed  in 
the  several  state  statutes,  and  probably  do  not.^  They  will  in 
general,  however,  be  found  sufficiently  explained  in  the  several 
statutes.  The  general  idea  of  the  statutes  classifying  lands 
for  taxation  is,  that  those  which  are  cultivated  or  occupied,  so 
that  some  one  within  the  taxing  district  is  personally  in  charge 
and  therefore  liable  for  taxation  in  respect  to  them,  shall  be 
taxed  in  a  list  by  themselves.  There  are  very  essential  distinc- 
tions, however,  to  be  observed  in  considering  the  several 
statutes.    The  custom  in  most  of  the  states  is  that,  when  the 

iSee  Burd  v.  Ramsey,  9  S.  &  E.,  109;  Ritter  v.  Worth,  58  N.  Y.,  627. 

2  As  to  what  are  to  be  regarded  as  "seated"  lands  in  Pennsylvania,  see 
Wilson  V.  Waterson,  4  Pa.  St.,  214,  in  which  it  is  held  that  lands  having  a 
house  upon  them  and  some  improvements,  though  not  occupied,  are  not  to 
be  regarded  as  unseated  without  unequivocal  marks  of  the  abandonment  of 
the  improvement,  and  its  permissive  return  to  its  natural  state.  The  im- 
provement of  part  of  a  tract  makes  the  whole  seated,  though  divided  by  a 
county  line.  ElUs  u.  Hall,  19  Pa.  St. ,  392.  Where  a  number  of  unoccupied 
tracts  are  to  be  used  in  the  supplying  a  mill  with  timber  to  cut,  this  does  not 
make  them  seated.  Heft  v.  Gephart,  65  Pa.  St.,  510.  Lands  are  seated 
when  occupied,  even  though  the  occupant  is  an  intruder.  Campbell  v.  Wil- 
son, 1  Watts,  503;  Larimer  v.  McCaU,  4  W.  &  S.,  133.  And  the  occupation 
and  cultivation  of  part  of  a  warrant  fixes  the  character  of  the  whole.  Bid- 
die  u.  Noble,  68  Pa.  St.,  379.  Residence  without  cultivation,  or  cultivation 
without  residence,  wUl  preclude  land  being  sold  as  unseated.  George  v. 
Messenger,  73  Pa.  St.,  418.  As  to  what  wiU  constitute  seated  lands  in  gen- 
eral, see  Campbell  v.  Wilson,  1  Watts,  503 ;  Sheafer  v.  McCabe,  2  Watts, 
421 ;  Fish  v.  Brown,  5  Watts,  441 ;  Kennedy  v.  Dailey,  6  Watts,  269 ;  Wallace 
V.  Scott,  7  W.  &  S.,  247;  Larimer  v.  McCaU,  4  W.  &  S.,  133;  Mitchell  v. 
Bratton,  5  W.  &  S.,  451;  Milliken  v.  Benedict,  8  Pa.  St.,  169;  Jackson  v. 
Sassaman,  29  Pa.  St.,  106;  Hathaway  v.  Ellsbree,  54  Pa.  St.,  498;  Lacka- 
wanalron,  etc.,  Co.  v.  Fales,  55  Pa.  St.,  90;  Stewart  v.  Trevor,  56  Pa.  St., 
374;  Green  v.  Watson,  34  Pa.  St.,  332;  Hoffman  v.  BeU,  61  Pa.  St.,  444; 
George  v.  Messenger,  73  Pa.  St.,  418;  Watson  v.  Davidson,  87  Pa.  St.,  270; 
Jackson  v.  Stoetzel,  87  Pa.  St.,  302;  Arthurs  v.  King,  95  Pa.  St.,  167;  Earley 
V.  Euwer,  102  Pa.  St.,  338. 

Whether  land  is  to  be  taxed  as  seated  or  unseated  depends  altogether  upon 
the  appearance  it  may  present  to  the  eye  of  the  assessor.  If  there  appears 
to  be  such  permanent  improvement  as  indicates  a  personal  responsibility  for 
taxes,  the  land  should  be  returned  and  taxed  as  seated.  Occasional  occupa- 
tion by  miners  and  the  digging  of  coal  by  trespassers  do  not  make  it  seated. 
Stoetzel  V.  Jackson,  105  Pa.  St.,  563. 
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periodical  assessments  are  made,  the  lands  are  examined  or 
their  condition  inquired  into,  and  they  are  classed  irrespective 
of  any  former  assessment ;  while  in  Pennsylvania  the  rule  is 
that  lands  once  seated  are  presumed  to  continue  so,  and  noth- 
ing but  an  unequivocal  abandonment  by  the  occupier,  v^ithout 
the  intention  of  returning,  -will  warrant  their  being  changed 
to  the  unseated  list.'  And  the  abandonment  of  part  of  an 
entire  tract  whUe  the  occupation  of  the  remainder  continues 
will  not  prevent  the  whole  being  regarded  as  seated.^  So, 
again,  the  general  rule  is  that  while  the  owner  or  occupant  is 
taxed  personally  for  the  land  he  owns  or  occupies,  the  tax  is 
also  made  a  lien  upon  the  land,  which  will  be  sold  for  its  satis- 
faction in  case  the  tax  is  not  collected  of  the  person.  In  Penn- 
sylvania, on  the  other  hand,  while  the  tax  on  seated  lands  is  a 
personal  charge,  that  on  the  unseated  lands  alone  has  until  re- 
cently been  made  a  lien  to  be  enforced  by  sale.  And  even 
since  the  recent  law  which  makes  seated  lands  liable  to  sale  for 
taxes,  the  proceedings  are  different,  personal  notice  to  the 
Qwner  being  required.^ 

Under  all  the  statutes,  however,  the  requirement  of  a  classi- 
fication of  lands  as  seated  and  unseated,  resident  or  non-resi- 
dent, etc.,  is  probably  to  be  considered  imperative.^  It  has 
been  so  held  in  Maine,^  Massachusetts,"  ISTew  Hampshire,''  New 

iHarbeson  v.  Jack,  2  Watts,  134;  Milliken  v.  Benedict,  8  Pa.  St.,  169; 
Negley  v.  Breading,  33  Pa.  St.,  335;  Arthui-s  v.  Smathers,  38  Pa.  St.,  40,  44; 
Stewart  v.  Trevor,  56  Pa.  St.,  874. 

2 Patterson  v.  Blackmore,  9  "Watts,  104.     See  Ellis  v.  Hall,  19  Pa.  St.,  393. 

3  See  Broughton  v.  Journeay,  51  Pa.  St.,  31 ;  Lovejoy  v.  Lunt,  48  Me.,  377. 

4  Possibly  Connecticut  is  an  exception.  See  Adams  v.  Seymour,  30  Conn., 
403. 

5  The  law  required  improved  lands  to  be  assessed  to  tlie  owner.  Held, 
that  an  assessment  to  person  unknown  was  void.  Brown  v.  Veazie,  35  Me., 
359;  Barker?;.  Hesseltine,  37  Me.,  354.  To  same  effect  are  Carmichael  v. 
Aiken,  13  La.  An.,  205;  Bidleman  v.  Brooks,  28  Cal.,  72.  An  assessment  of 
a  whole  lot  to  a  person,  and  a  sale  of  the  whole,  is  void  i£  a  part  was  never 
owned  or  possessed  by  him.  Barker  v.  Blake,  36  Me. ,  433 ;  Greene  v.  Walker, 
68  Me.,  311.  For  a  case  of  resident  land  assessed  as  non-resident,  see  Lunt 
V.  WormcU,  19  Me.,  100. 

If  non-resident  land  is  given  in  by  a  resident  agent  for  assessment  to  him 
as  agent  it  may  be  so  assessed.    Williams  v.  Young,  51  Ga.,  463. 

6 Rising  V.  Granger,  1  Mass.,  48;  Desmond  v.  Babbitt,  117  Mass.,  233. 

^  Bowles  v.  Clough,  55  N.  H.,  389 ;  Perlay  v.  Stanley,  59  N.  H.,  587 ;  Thomp- 
son V.  Ela,  60  N.  H.,  563. 
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York,'  Pennsylvania,^  and  in  so  many  other  states  that  any 
question  that  might  once  have  been  an  open  one  must  now  be 
regarded  as  finally  settled.' 

Assessment  of  Occupied  Lands.  There  is  a  general  concur- 
rence of  authority  that,  when  the  statute  provides  for  the 
assessment  of  occupied  or  seated  lands  to  the  owner  or  occu- 
pant, the  requirement  that  it  shall  be  so  assessed  is  imperative.* 

1  Whitney  u.  Thomas,  23  N.  Y.,  281;  Crooke  v.  Andrews,  40  N.  Y.,  547; 
NeweU  v.  Wheeler,  48  N.  Y.,  486;  Ritter  v.  Worth,  58  N.  Y.,  627. 

2  Milliken  v.  Benedict,  8  Pa.  St.,  169.  As  to  the  effect  of  consent  to  land 
being  assessed  in  the  -svi-ong  list,  see  Larimer  v.  MoCall,  4  W.  &  S.,  133;  MiQi- 
kenf.  Benedict,  supra;  Negley  D.  Breading,  32  Pa.  St.,  325;  Hathaway  v. 
Ellsbree,  54  Pa.  St.,  498.  And  as  to  erroneous  listing  in  general,  see  Com- 
mercial Bank  v.  Woodside,  14  Pa.  St.,  404;  Stewart  v.  Trevor,  56  Pa.  St., 
374.  Lands  assessed  as  seated  cannot  be  transferred  to  the  unseated  list 
without  notice  to  the  owner  where  practicable.  Larinaer  v.  McCall,  4  W.  & 
S.,  133;  MUlikent).  Benedict,  8  Pa.  St.,  169;  Commercial  Bank  tJ.  Woodside, 
14  Pa.  St.,  404;  Stewart  v.  Trevor,  56  Pa.  St.,  374;  Bechdle  v.  Lingle,  66 Pa. 
St.,  38.  But  if  a  parcel  has  been  on  no  list  for  several  years,  the  owner  has 
no  such  right.  Bechdle  v.  Lingle,  supra.  Nor  generally,  it  seems,  in  case 
of  abandonment.    Laird  v.  Hiester,  24  Pa.  St.,  452. 

3  See  Messenger  v.  Germain,  6  HI.,  631;  Green  v.  Craft,  28  Miss.,  70;  Ray- 
nor  V.  Lee,  20  Mich.,  384;  Milwaukee  Ii-on  Co.  v.  Hubbard,  29  Wis.,  51,  56; 
Washington  v.  Pratt,  8  Wheat.,  681.  Where  the  law  requires  the  land  to 
be  assessed  to  the  patentee  when  the  owner  is  unknown,  any  other  assess- 
ment is  invalid.  Yenda  v.  Wheeler,  9  Tex.,  408;  Thompson  v.  Ela,  60  N. 
H.,  562. 

Putting  to  an  assessment  of  non-resident  lands  the  name  of  a  former 
owner,  held  immaterial.  Alvord  v.  Collin,  20  Pick.,  418.  See  Miller  v. 
Hale,  26  Pa.  St.,  432;  Philadelphia  v.  Miller,  49  Pa.  St.,  440;  O'Grady  i;. 
Barnhisel,  23  Cal.,  287;  O'Neal  v.  Vii-ginia,  etc,  Co.,  18  Md.,  1.  In  Louisi- 
ana it  is  held  that  vacant  property  may  be  validly  assessed  in  the  name  of 
its  deceased  non-resident  owner  if  it  still  belongs  to  his  estate.  SeweU  v. 
Watson,  31  La.  An.,  589.  But  if  it  never  belonged  to  him  the  assessment  is 
void.  Fix  V.  Succession  of  Dierker,  30  La.  An.,  175.  If  one  is  owner  when 
proceedings  are  commenced,  an  assessment  to  Mm  is  not  rendered  invalid 
by  a  change  in  ownership,  before  they  are  confirmed,  of  which  the  assessors 
have  no  notice.     Morange  v.  Mix,  44  N.  Y.,  315. 

■"It  need  not  be  so  assessed,  unless  the  statute  requires  it.  Thompsons. 
Carroll's  Lessee,  22  How.,  432;  Witherspoon  v.  Duncan,  4  WaU.,  210,  219. 
The  rule  has  been  applied  with  great  sti-ictness  in  Wisconsin  in  holding  that 
an  assessment  of  the  wife's  separate  estate  to  the  husband,  he  Kving  with 
her  upon  it,  was  void  under  a  statute  requiriag  lands  to  be  assessed  to 
the  owner  or  occupant.  Hamilton  v.  Fond  du  Lac,  25  Wis.,  496.  Listing 
of  land  belonging  to  an  estate  to  "  widow  and  heirs  "  of  the  deceased  person 
held  sufficient.    Wheeler  v.  Anthony,  10  Wend.,  346.    But  a  listing  to  the 
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Such  an  assessment  is  intended  to  establish  a  personal  liability, 
and  it  is  very  manifest  that  assessors  can  have  no  power  to 
charge  one  class  of  persons  when  the  statute  specifies  a  differ- 
ent class  for  the  purpose.  Thus,  if  the  statute  says  the  owners 
shall  be  assessed,  the  assessors  cannot  lawfully  charge  occupants 
who  are  not  owners,'  though,  if  the  statute  only  requires  the 
assessors  to  list  in  the  names  of  the  owners  respectively,  if 
known,  if  they  omit  the  name  in  the  list,  or  set  down  the  lands 
as  belonging  to  persons  unknown,  the  presumption  that  they 

■widow  alone  was  held  void  in  Yancey  v.  Hopkins,  1  Munf.,  419.  A  listing 
to  "estate  of  J.  B.  Coles,"  held  good.  State  v.  Jersey  City,  24  N.  J.,  108. 
To  the  same  effect  are  Diokison  v.  Reynolds,  48  Mich.,  158;  Moale  v.  Balti- 
more, 61  Md.,  234.  Compare  Cruger  v.  Dougherty,  43  N.  Y.,  107.  Such  a 
listing  held  bad  in  North  Carolina.  Morrison  v.  McLauchlin,  88  N.  C,  251. 
In  New  York  it  is  said  such  a  listing  would  be  irregular.  If  there  are 
trustees  under  a  will  holding  the  estate,  it  should  be  assessed  to  them. 
Trowbridge  v.  Horan,  78  N.  Y.,  439.  As  to  Kansas,  see  Reading  v.  Wier, 
39  Kan.,  439.     See,  further,  Elliot  v.  Spinney,  69  Me.,  31. 

There  is  a  statute  in  Arkansas  that  "  no  sale  of  any  lands  or  town  lots  for 
the  payment  of  taxes  shall  be  considered  invalid  on  account  of  its  having 
been  charged  on  the  tax  book  in  any  other  name  than  that  of  the  rightful 
owner,  if  such  land  be  in  other  respects  sufficiently  described  in  the  tax 
book,  and  the  taxes  for  which  the  same  is  sold  be  due  and  unpaid  at  the 
time  of  such  sale."  This  statute  enforced  in  Merrick  v.  Hutt,  15  Ark.,  381. 
And  see  Kinsworthy  v.  Mitchell,  31  Ark.,  145;  Garibaldi  v.  Jenkins,  27  Ark., 
453,  456.  Compare  the  Missouri  cases  of  Abbott  v.  Lindenbower,  43  Mo., 
163 ;  S.  C,  46  Mo.,  391 ;  Hume  v.  Wainsoott,  46  Mo.,  145.  Mistakes  in  names 
not  calculated  to  mislead  will  not  vitiate.  Van  Voorhis  v.  Budd,  39  Barb., 
479;  Pierce  v.  Richardson,  87  N.  H.,  306.  An  assessment  to  L.  H.  S.  is  not 
an  assessment  to  the  owner  when  he  has  been  dead  ten  years,  and  the  prop- 
erty stands  of  record  in  the  name  of  his  succession.  Stafford  v.  Twitchell, 
83  La.  An.,  520.  It  is  proper  to  assess  partnership  lands  to  the  partnership, 
instead  of  the  individual  partners.     Hubbard  v.  Winsor,  15  Mich..  146. 

1  Mansfield  v.  Martin,  3  Mass.,  419.  But  the  assessment  of  the  lands  of  a 
company  to  one  member  who  was  in  possession  as  agent  was  held  sufficient, 
and  the  addition  of  "  agent"  to  his  name  treated  as  surplusage.  Wells  v. 
Battelle,  11  Mass.,  477.  See  further,  Coombs  v.  Warren,  84  Me.,  89;  Knox 
V.  Huidekoper,  31  Wis.,  537;  Cardigan  v.  Page,  6  N.  H.,  183;  Ainsworth  v. 
Dean,  31  N.  H.,  400 ;  Kelsey  u.  Abbott,  13  Cal.,  609;  Abbott  v.  Lindenbower, 
43  Mo.,  162 ;  S.  C,  46  Mo.,  391 ;  Hume  v.  Wainsoott,  46  Mo.,  145 ;  Johnson  v. 
Mclntire,  1  Bibb,  295.  The  sale  of  an  individual's  land  assessed  as  state 
land  is  void.    Redmond  v.  Banks,  60  Miss.,  393. 

An  owner  of  land  is  not  personally  liable  for  the  tax  when  it  is  assessed  to 
another.    Jefferson  City  v.  Mock,  74  Mo.,  61. 

In  California  it  has  been  held  that  one  in  possession  of  lands  after  his  title 
has  been  cut  off  by  a  tax  sale  is  not  taxable  for  the  land.  Maina  v.  Elliott, 
51  Cal.,  8.     It  is  not  likely  that  this  would  be  held  in  some  other  states. 
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performed  their  duty  in  endeavoring  to  ascertain  the  owner 
may  support  the  assessment,  until  evidence  that  the  officers 
did  know  the  owner  overcomes  this  presumption.' 
Care  should  be  taken  that  the  name  given  in  the  list^  be  the 

iBlaokwell  on  Tax  Titles,  145,  citing  Cardigan  i\  Page,  6  N.  H.,  183; 
Smith  V.  Messer,  17  N.  H.,  430;  Nelson  v.  Pierce,  6  N.  H.,  194;  Ainsworth 
V.  Dean,  31  N.  H.,  400;  Brown  v.  Veazie,  35  Me.,  359;  Merritt  v.  Thompson, 
13  ni.,  716;  Shimmin  v.  Inman,  36  Me.,  238;  Jaquith  v.  Putney,  48  N.  H., 
138;  Stockton  v.  Dunham,  59  Cal.,  608,  609;  Corning  Town  Co.  v.  Davis,  44 
la.,  632.  In  this  last  case  such  an  assessment  is  said  to  be  a  mereii-regu- 
larity. 

The  statute  provided  that  the  assessment  should  show  "  the  owner  of  each 
lot  or  portion  of  a  lot  (if  known  to  the  superintendent),  if  unknown,  the 
word  '  unknown '  shall  be  written  opposite  the  number  of  the  lot,"  etc. 
Held,  that  when  the  assessment  was  returned  with  the  word  "  unknown  " 
thus  placed,  "it  amounted  to  an  ofiScial  certificate,  by  the  proper  officer, 
that  in  point  of  fact  the  owner  of  the  particular  lot  designated  was  un- 
known to  him,"  and  this  was  conclusive  of  the  fact  certified,  and  could  not 
be  collaterally  called  in  question  in  an  action  brought  to  recover  the  tax. 
Chambers  v.  Satterlee,  40  Cal.,  497,  518.  For  further  decisions  in  California, 
see  Grotefend  v.  Ultz,  53  Cal.,  666;  Grimm  v.  O'ConneU,  54  Cal.,  533; 
Hearst  v.  Egglestone,  55  Cal.,  305;  Brady  v.  Dowden,  59  Cal.,  51;  Hall  v. 
Theisen,  61  Cal.,  524;  San  Francisco  v.  Phelan,  61  Cal.,  617.  Although  in 
a  proper  case  land  may  be  assessed  to  "  owner  unknown,"  yet  if  it  be  so  as- 
sessed, and  at  the  same  time  be  assessed  to  the  owner  by  name,  the  assess- 
ment is  void.  Nichols  v.  McGlathery,  43  la.,  189.  In  Louisiana  land  cannot 
be  assessed  as  "  unknown  "  without  an  honest  endeavor  first  to  ascertain  the 
owner.  Eapp  v.  Lowry,  30  La.  An.,  1273.  See  Person  v.  O'Neal,  38  La. 
An.,  338.     So  in  Alabama.     Oliver  v.  Robinson,  58  Ala.,  46. 

Where  one  is  in  possession  of  land  under  a  parol  gift  it  should  be  as- 
sessed to  the  donor  who  is  stUl  legal  owner.  Mullikin  v.  Reeves,  71  Ind., 
281.  Where  land  is  to  be  assessed  to  the  person  holding  and  owning  the 
same,  it  is  properly  assessed  to  an  occupant  who  holds  the  record  title,  but 
has  given  a  trust  deed  of  it  as  security.  Greenwalt  v.  Tucker,  8  Fed.  Rep. , 
793.  Where  land  is  to  be  assessed  to  the  occupant,  an  assessment  to  a  com- 
pany when  it  is  owned  by  an  individual  and  occupied  by  his  agent,  is  void. 
Heai-st  V.  Egglestone,  55  Cal.,  365.  If  the  land  is  without  buildings,  and  only 
used  as  a  garden,  an  assessment  to  the  owner  may  be  sustained.  Massing 
V.  Ames,  37  Wis.,  645.  See  this  case  for  an  assessment  of  the  wife's  land  to 
the  husband  sustained.  Where  the  statute  required  land  to  be  assessed  to 
the  owner  on  a  day  named,  and  the  land  was  sold  before  that  day,  but 
bought  back  afterwards,  and  the  deed  which  had  been  given,  but  not  re- 
corded, was  destroyed  to  revest  the  title,  an  assessment  to  the  party  who 
had  thus  sold  was  held  void.     Pitkin  v.  Parks,  54  Vt.,  301. 

2  That  where  land  required  to  be  assessed  to  the  owner  is  assessed  to  an- 
other, the  proceedings  are  void,  see  Dunn  v.  Winston,  31  Miss.,  135 ;  Abbott 
V.  Lindenbower,  43  Mo.,  163;  Hume  v.  Wainscott,  46  Mo.,  145;  People  v. 
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correct  one ;  for  any  misleading  error  would  be  fatal.'  If  land 
is  held  by  two  or  more  as  tenants  in  common  it  should  either 
be  assessed  to  all  jointly  or  undivided  interests  assessed  to  the 
owners  severally ;  they  cannot  be  assessed  for  distinct  quanti- 
ties.^ A  life  tenant  should  be  assessed  as  owner  during  the 
continuance  of  the  life  estate.'  If  the  husband  has  the  care 
and  occupancy  of  the  wife's  land,  it  may  be  assessed  to  him  as 
occupant.*  Where  a  statute  provides  for  the  assessment  of  the 
estates  of  deceased  persons  to  heirs  or  devisees  without  speci- 
fying names  until  they  give  notice  of  its  division,  an  assess- 
ment to  heirs  is  bad  when  the  property  is  given  to  devisees.' 

Where  land  is  assessed  to  an  occupant  who  is  tenant  of  the 
owner,  it  is  sometimes  provided  by  statute  that  he  shall  be  en- 
Castro,  39  Cal.,  65;  Himmelman  v.  Steiner,  38  Cal.,  175;  Bidleman  v.  Brooks, 
28  Cal.,  72;  Kelsey  v.  Abbott,  13  Cal.,  609 ;  Yenda  v.  Wheeler,  9  Tex.,  408; 
Heoht  V.  Boughton,  2  Wy.,  368.  By  owner  is  meant  the  legal,  not  the  equi- 
table, owner.    People  v.  Seaman's  Friend  Society,  87  111.,  346. 

1  Smith  V.  Reed,  51  Conn.,  10;  People  v.  Whipple,  47  Cal.,  591— both  cases 
of  error  in  the  baptismal  name.  But  in  Iowa  such  an  error  was  held  not  to 
invaUdate  the  hen  on  the  land.  Kendig  v.  Kaiight,  60  la.,  29.  In  Ilhnois 
the  listing  of  a  railroad  right  of  way  to  the  railroad  company,  when  it  was 
in  possession  of  the  construction  company,  was  sustained.  Union  Trust  Co. 
V.  Weber,  96  111.,  346.  An  assessment  to  a  married  woman  in  her  maiden 
name  has  been  upheld.  Lavergne  v.  New  Orleans,  28  La.  An.,  677.  Under 
the  Indiana  statute  an  assessment  is  not  void  because  of  not  being  made  in 
the  name  of  the  owner.  Cooper  v.  Jackson,  71  Ind.,  244 ;  Schrodt  v.  Deputy, 
88  Ind.,  90;  Stilz  v.  Indianapolis,  81  Ind.,  582;  Peckham  v.  MiUikan,  99 
Ind.,  352. 

2  See  Hayes  v.  Viator,  33  La.  An.,  1162.  An  assessment  to  one  of  two 
tenants  in  common  was  sustained  in  Meischauer  v.  Hoboken,  40  N.  J.,  109. 

^Gfarland  v.  Garland,  73  Me.,  97.  It  is  the  duty  of  a  tenant  for  life  to  pay 
the  annual  taxes  (Sidenburg  v.  Ely,  90  N.  Y.,  257;  Deraismes  v.  Deraismes, 
72  N.  Y.,  154;  Anderson  v.  Hensley,  8  Heisk.,  834);  but  where  permanent 
improvements  are  assessed,  they  should  be  apportioned  between  him  and 
those  who  have  interests  in  remainder.    Pratt  v.  Douglass,  88  N.  J.  Eq.,  516. 

*Paul  V.  Fries,  18  Fla.,  573.  But  where  they  do  not  hve  together,  and  he 
does  not  occupy  the  land,  such  an  assessment  would  be  void.  Smith  v. 
Reed,  51  Conn.,  10.  In  Wisconsin  an  assessment  of  the  wife's  property  to 
the  husband  may  be  upheld.     Enos  v.  Bemis,  61  Wis.,  656. 

5 Elliott  V.  Spinney,  69  Me.,  31.  In  Kansas,  where  land  descends  at 
once  to  the  heir,  the  administrator  is  not  bound  to  pay  taxes  upon  it  unless 
he  proceeds  to  sell  it.  Reading  v.  Wier,  29  Kan.,  429.  In  New  Hampshire 
a  mortgagee  in  possesion  is  not  bound  to  pay  taxes.  Eastman  v.  Thayer, 
60  N.  H.,  408. 
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titled  to  deduct  tlie  taxes  paid  from  the  rent.     But  this  is  sub- 
ject to  be  changed  by  contract.' 

Separate  Assessment  of  Parcels.  It  is  also  generally  made 
imperative  that  separate  and  distinct  parcels  of  land  shall  be 
assessed  separately.  This  is  certainly  essential  where  the 
lands  are  resident  or  seated,  and  in  the  occupancy  of  different 
persons,  each  of  whom  has  a  right  to  know  exactly  what  de- 
mand the  government  makes  upon  him.^  A  failure  to  observe 
this  requirement  is  not  a  mere  "  omission,  defect  or  irregular- 
ity," which  can  be  overlooked,  under  a  statute  which  provides 
that  assessments  for  taxation  shall  be  valid  "  notwithstanding 
any  omission,  defect  or  irregularity  "  in  the  proceedings.'  The 
like  separate  assessment  is  also  essential  in  other  cases  if  the 
statute  requires  it.  The  reasons  are  sufficiently  manifest.  If 
separate  parcels  of  land  belonging  to  different  individuals,  and 
presumably  of  different  values,  can  be  assessed  together,  neither 
of  the  owners  has  any  means  of  determining  the  amount  of 
tax  which  is  properly  chargeable  to  his  property,  and  conse- 
quently no  means  of  discharging  his  own  land  from  the  lien, 
and  of  protecting  his  title,  except  by  paying  the  whole  of  a 
demand  some  undefined  and  undefinable  portion  of  which  is 

1  See  Hammon  1).  Sexton,  69  Ind.,  37.  It  is  said  that  a  tenant,  having  a 
right  by  statute  to  deduct  from  his  rent  the  taxes  paid  on  the  land,  can  de- 
duct such  as  the  land  was  chargeable  with  in  its  condition  as  rented,  and 
not  such  as  his  improvements  afterwards  have  caused.  Mayo  v.  Carring- 
ton,  19  Grat.,  74. 

After  the  rolls  are  closed,  a  transposition  made  by  one  assessor  without 
authority  is  a  nulhty,  and  the  roll  will  be  considered  as  if  the  change  had 
not  been  made.     St.  Charles  St.  R.  Co.  v.  Assessors,  31  La.  An.,  852. 

^Barker  v.  Blake,  36  Me.,  433;  Greene  v.  Walker,  63  Me.,  311;  State  v. 
Williston,  20  Wis.,  328;  Eoby  v.  Chicago,  48  lU.,  130;  People  v.  Shimmins, 
42  CaL,  121;  Boardman  v.  Bourne,  20  la.,  135;  Ware  v.  Thompson,  29 
la.,  65. 

3  Hamilton  v.  Fond  du  Lac,  35  Wis.,  490.  Compare  Stewart  v.  Shoenfelt, 
13  S.  &  R.,  360;  Brattou  v.  Mitchell,  1  W.  &  S.,  310;  Mitchell  v.  Bratton,  5 
W.  &  S.,  451;  EusseU  v.  Werntz,  24  Pa.  St.,  337;  Miller  v.  Hale,  26  Pa,  St., 
432;  McReynolds  v.  Longenberger,  57  Pa.  St.,  13;  Dietrich  v.  Mason,  57  Pa, 
St.,  40;  Rogers  v.  Johnson,  67  Pa.  St.,  43;  Sargeant  v.  Bean,  7  Gray,  125. 
If  two  parcels  are  wrongfully  assessed  together,  and  one  is  not  taxable,  the 
tax  on  that,  if  paid  under  protest,  may  be  recovered  back.  St.  Mary's  Church 
V.  Tripp,  14  R.  I.,  307, 
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neither  in  equity  nor  in  law  a  proper  charge  against  him.i 
Nay,  when  the  two  parcels  are  owned  by  the  same  person,  if 
the  statute  requires  a  separate  assessment,  obedience  to  the  re- 
quirement is  essential  to  the  validity  of  the  proceedings.  It  can- 
not be  held  in  any  case  that  it  is  unimportant  to  the  tax  payer 
whether  this  requirement  is  complied  with  or  not.  Indeed  it 
is  made  solely  for  his  benefit;  it  being  wholly  immaterial,  so 
far  as  the  interest  of  the  state  is  concerned,  whether  separate 
estates  are  or  are  not  separately  assessed.  And  where  a  re- 
quirement has  for  its  sole  object  the  benefit  of  the  tax  payer, 
the  necessity  for  a  compliance  with  it  cannot  be  made  to  depend 
upon  the  circumstances  of  a  particular  case,  and  the  opinion  of 
a  court  or  jury  regarding  the  importance  of  obedience  to  it  in 
that  instance.  That  method  of  construing  statutes  would  abol- 
ish all  certainty.^ 

'See  Shimmin  v.  Inman,  36  Me.,  328;  Barker  v.  Blake,  36  Me.,  433;  Hay- 
den  V.  Foster,  13  Pick.,  493;  Jennings  v.  Collins,  99  Mass.,  29;  Crane  v. 
Janesville,  20  Wis.,  305;  Orton  v.  Noonan,  25  Wis.,  672,  677;  Siegel  v.  Outa- 
gamie Co.,  36  Wis.,  70;  Willey  v.  Scoville's  Lessee,  9  Ohio,  44;  Douglass  v. 
Dangerfield,  10  Ohio,  152,  156;  Cooley  v.  Waterman,  16  Mich.,  466;  Hans- 
com  V.  Hinman,  30  Mich.,  419;  Farnham  v.  Jones,  32  Minn.,  7;  McLaughlin 
V.  Kain,  45  Pa.  St.,  113;  Dunn  v.  Winston,  31  Miss.,  135;  Terrill  v.  Groves, 
18  Gal.,  149;  Howe  v.  People,  86  111.,  288.  No  omission  of  the  land  owner 
to  appeal  could  validate  such  an  assessment.  Lyman  v.  People,  3  111.  App., 
389. 

Where  land  has  been  regularly  platted  into  city  lots,  an  assessment  by  the 
acre  as  before  is  bad.  Bruce  v.  McBee,  33  Kan.,  879;  Hapgood  v.  Morten, 
28  Kan.,  764,  What  is  a  sufficient  plat  when  property  is  described  by  refer- 
ence to  it,  see  People  v.  Root,  107  111.,  581. 

2See  Ins.  Co.  v.  Yard,  17  Pa.  St.,  331,  338;  French  v.  Edwards,  13  Wall., 
506,  511;  Walker  v.  Chapman,  23  Ala.,  116;  Martin  v.  Cole,  38  la.,  141,  153 ; 
Sandwich  r.  Fish,  3  Gray,  398,  301;  ChalUs  v.  Hekelnkemper,  14  Kan.,  474;. 
Nason  ^^  Eicker,  63  Me.,  381;  Allegany  Co,  Com'rs  v.  Mining  Co.,  61  Md.,, 
545.    It  makes  no  difference  that  the  aggregate  tax  of  an  owner  of  land  is- 
not  increased  by  the  grouping.     See  last  case.    But  the  grouping  of  two  or.' 
more  parcels  owned  by  the  same  person  was  held  in  EusseU  v.  Werntz,  .24  ^ 
Pa,  St.,  337,  to  be  only  an  irregularity,  and  therefore  cured  under  a  statute 
which  provided  that  "  no  irregularity  in  the  assessment,  or  in  the  process  or 
otherwise,  shall  be  construed  or  taken  to  affect  the  title  of  the  purchaser, 
but  the  same  shall  be  declared  to  be  good  and  legal."    But  this  would  not 
validate  the  assessment  of  unseated  land  on  the  seated  hst,  and  then  trans- 
ferring it  to  the  unseated  without  notice.    MUliken  v.  Benedict,  8  Pa.  St., 
169. 

A  non-resident  parcel  which  has  never  been  subdivided  cannot  be  assessed 
for  taxation  in  parcels.    Thompson  v,  Burhans,  61  N.  Y.,  53. 
36 
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What  are  Separate  Parcels.  Assessors  are  sometimes  embar- 
rassed by  the  necessity  for  determining  what  is  to  be  regarded 
a  separate  parcel  for  the  purposes  of  taxation.  "  A  dwelling- 
house  with  the  land  and  appurtenances  occupied  with  it,  a 
warehouse  so  occupied,  a  farm  or  other  parcel  of  real  estate 
let  to  the  same  tenant  by  one  and  the  same  lease,  parcels  de- 
tached from  each  other  and  used  and  occupied  for  different 
purposes,  may  respectively  be  regarded  as  separate  and  dis- 
tinct estates.  "When  this  can  be  done,  they  must  be  deemed 
to  be  separate  and  distinct  estates,  to  be  distinctly  valued  and 
assessed."  ^  But  in  the  case  of  unimproved  lands  the  general 
understanding  appears  to  be  that  an  assessment  as  one  parcel 
of  that  which  was  purchased  by  the  owner  as  such  is  suiB- 
cient,  though  by  the  government  survey  it  was  subdivided,  for 
the  purpose  of  being  offered  for  sale,  into  several  parcels,  each 
of  which  might  have  been  sold  separately.  Thus,  an  assess- 
ment of  the  whole  south  half  of  a  section  has  been  held  good, 
though  it  contained  four  distinct  eighty-acre  lots.^  This  is  on 
the  assumption  that  the  whole  is  stiU  owned  as  one  parcel,^  or 
at  least  that  it  is  not  known  to  the  assessors  to  have  been  di- 
vided by  sale.^    But  an  assessment  which  divides  such  a  parcel 

^Shaw,  Ch.  J.,  in  Hayden  v.  Foster,  13  Pick.,  492,  497. 

2  Atkins  V.  Hinman,  2  Gilm.,  437,  443.  And  see  Spellman  v.  Curtenius, 
12  ni.,  409,  where  the  two  halves  of  a  half  section  were  separately  de- 
scribed, but  assessed  together.  The  assessment  and  sale  of  a  whole  section 
together  was  sustained  in  Martia  v.  Cole,  38  la.,  141.  There  is  a  good  deal 
of  discussion  ia  this  case.as  to  what  is  to  be  regarded  as  a  separate  parcel 
for  the  purposes  of  assessment  and  sale. 

'In  Jennings  v.  Collins,  99  Mass.,  29,  31,  several  lots  were  assessed  to- 
gether to  one  Packard,  who  was  owner  of  a  part  of  them  only.  Wells,  J., 
says:  "  If  the  lots  had  all  been  the  property  of  Packard  at  the  time  the 
tax  was  laid,  the  mere  fact  that  he  had  divided  the  land  into  small  lots  for 
the  purposes  of  sale  would  not  require  the  assessors  to  make  a  separate  val- 
uation of  each  lot.  But  where  lands  are  separated,  either  by  the  use  or 
purpose  to  which  they  are  devoted,  or  by  the  mode  of  their  occupation,  or 
are  disconnected  in  location,  a  tax  laid  generally  upon  an  entire  valuation 
cannot  be  made  a  hen  upon  each  separate  parcel,  even  when  they  are  all 
owned  and  occupied  by  the  same  person."  In  California  the  decisions  are 
that  blocks  of  land  in  a  city  may  be  assessed  by  blocks  when  assessed  to  the 
owner,  even  if  they  have  been  subdivided  into  lots.  People  v.  Culverwell, 
44  Cal.,  620;  People  v.  Morse,  43  Cal.,  534. 

*  It  is  usual  to  provide  by  statute  for  the  case  of  lands  where  different 
persons  claim  distinct  interests  in  diEEerent  portions,  allowing  each  to  pay 
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into  the  lowest  legal  subdivisions  cannot  prejudice  the  owner 
where  the  land  is  unoccupied  and  unimproved,'  and  would 
seem  to  be  unobjectionable.  Unimproved  water  power,  it  has 
been  held,  cannot  be  taxed  independently  of  the  land  on 
which  the  power  is  obtained ;  ^  and  the  authorities  in  general 
are  imperative  in  holding  that  an  unauthorized  division  of  a 
tract  in  the  assessment,  which  tract  has  no  known  legal  subdi- 
visions, is  as  fatal  as  an  unauthorized  grouping  of  distinct  par- 
cels would  be.' 

the  tax  on  any  portion  he  will  distinctly  define ;  the  amount  being  ascer- 
tained by  the  proportion  in  quantity  which  that  tax  bears  to  the  whole. 
See  Corbin.  v.  Inslee,  24  Kan.,  154. 

iSee  Jennings  v.  ColUns,  99  Mass.,  29,  31.  If  two  town  lots  are  occupied 
and  used  as  one  lot,  the  buildings  thereon  being  partly  on  each,  they  may 
be  sold  for  taxes  together  as  one  lot,  their  use  and  nature  determining 
that  they  are  to  be  regarded  as  one  lot.     Weaver  v.  Grant,  39  la.,  294. 

2 Boston  Manuf.  Co.  v.  Newton,  22  Pick.,  22.  It  was  held  in  Stein  v.  Mo- 
bile, 17  Ala.,  234,  that  where  one  holds  real  estate  within  a  city,  and  in  con- 
nection therewith  an  exclusive  right  to  supply  the  city  with  water,  this 
intangible  right  is  subject  to  valuation  and  taxation  like  tangible  property. 
See  Stein  v.  Mobile,  54  Ala.,  23. 

3  Reading  v.  Finney,  73  Pa.  St.,  467;  Wyman  v.  Baer,  46  Mich.,  418.  In 
Brown  •;;.  Hays,  66  Pa.  St.,  229,  it  appeared  that  warrant  No.  4023,  contain- 
ing one  thousand  and  twenty-six  acres,  aE.  but  sixteen  of  which  was  in 
Polk  township,  was  assessed  in  Polk  by  the  number,  and  the  taxes  paid  for 
several  years.  Afterwards  it  was  assessed  by  number  in  Polk  as  seven  hun- 
dred and  twenty-six  acres,  and  the  remaining  three  hundred  acres  in  the 
other  township.  The  owner  paid  the  taxes  in  Polk,  and  the  remainder  was 
sold.  Held,  that  the  payment  by  the  number  of  the  warrant  was  payment 
in  full,  and  the  sale  of  the  three  hundred  acres  was  wholly  void.  The  as- 
sessor had  no  right  to  divide  the  tract  in  Polk  into  two  parcels  when  not 
divided  by  the  owner;  and  the  assessment,  with  a  wrong  specification 
of  quantity,  would  not  be  notice  to  the  owner  that  the  remainder  was 
assessed  elsewhere.  And  see  "Williston  v.  Colkett,  9  Pa.  St.,  38,  where  an 
assessment  of  a  tract  as  two  hundred  acres  was  held  good,  though  it 
contained  six  hundred ;  the  remainder  of  the  description  sufBciently  identi- 
fying it. 

If  a  tax  payer  lists  and  values  several  parcels  as  one,  and  they  are  so  as- 
sessed, he  cannot,  nor  can  his  grantee,  afterwards  object  to  such  assessment. 
Albany  Brewing  Co.  v.  Meriden,  48  Conn.,  243.  See  Lane  v.  Succession  of 
March,  33  La.  An.,  554;  Carter  ■;;.  New  Orleans,  33  La.  An.,  816. 

A  lot  cut  in  two  by  the  opening  of  a  street  through  it  may  continue  to  be 
assessed  as  one  parcel,  but  when  assessed  for  street  improvements  as  two, 
should  be  treated  as  two  throughout.  Spangler  v.  CJeveland,  35  Ohio  St., 
469.  As  to"  the  assessment  of  parts  of  a  building  as  separate  tenements,  see 
Cinciimati  CoUege  v.  Yeatman,  30  Ohio  St.,  276. 
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DesoAptim.  In  listing  the  land,  it  must  be  described  with 
particularity  sufficient  to  afford  the  owner  the  means  of  identi- 
fication, and  not  to  mislead  him.i  A  description  that  would 
be  sufficient  in  a  conveyance  between  individuals  would  gen- 
erally be  sufficient  here.  It  is,  nevertheless,  possible  for  cases 
to  arise  in  which  such  a  criterion  would  be  an  unsafe  one  to 
apply.  In  a  deed  which  one  executes  for  the  purpose  of  con- 
veying a  particular  description  of  land,  if  errors  of  description 
occur,  they  may  well  be  rejected  and  the  deed  sustained,  if, 
after  rejecting  them,  a  sufficient  description  remains  to  identify 
the  land  intended ;  because  the  erroneous  circumstances  which 
were  added  could  not  have  misled  the  party  conveying,  who, 
all  the  time,  had  in  mind  a  particular  parcel  which  the  errone- 
ous particulars  did  not  fit.'^  But  the  same  errors  in  a  descrip- 
tion prepared  by  another  might  very  likely  mislead  the  owner, 
who  would  be  informed  of  no  error,  and  who  must,  from  the 

1  Great  strictness  is  sometimes  insisted  upon  in  describing  land  in  the 
assessment,  on  the  idea  that  the  government  in  taxing  is  proceeding  in  hos- 
tility to  the  interests  of  the  persons  taxed.  See  Blaokw.  Tax  Titles,  p.  124. 
But  this  has  very  Uttle  foundation. 

The  proceedings  in  the  assessment  of  a  tax  are  not,  in  any  proper  sense, 
hostUe  to  the  citizen ;  they  are,  on  the  other  hand,  proceedings  necessary 
and  indispensable  to  the  determination  of  the  exact  share  which  each  resi- 
dent, or  property  owner,  ought  to  take,  and  may  and  ought  to  be  supposed 
desirous  of  taking,  in  ineeting  the  public  necessity  for  a  revenue ; —  proceed- 
ings which  the  willingness  of  the  tax  payer  cannot  dispense  with,  and  which 
only  become  hostile  when  the  duty  to  pay,  once  fixed,  fails  to  be  performed 
by  payment.  Then,  and  then  only,  do  the  steps  taken  by  the  government 
assume  a  compulsory  f  oi-m ;  until  then  the  reasonable  presumption  is  that 
government  and  tax  payer  will  act  together  in  harmony,  and  that  the  latter 
will  meet  his  obligation  to  pay  as  soon  as  the  former  has  performed  its  duty  in 
determining  the  share  to  be  paid.  See  Kelly  v.  Herrall,  30  Fed.  Kep.,  364, 
367;  Nance  v.  Hopkins,  10  Lea,  508;  Peru,  etc.,  R.  Co.  v.  Hanna,  68  Ind,, 
562;  Sawyer  ■«.  Gleason,  59  N.  H.,  140;  Herrick  v.  Amerman,  32  Minn.,  544. 

In  South  Carolina  a  statute  for  the  assessment  of  village  property  has  been 
said  not  necessarily  to  mean  an  incorporated  village,  and  a  summer  resort 
may  be  a  village  for  the  purpose.  Martin  v.  Tax  Collector,  1  Speers,  343. 
Land  over  which  a  street  has  been  laid  out  may  be  taxed  if  the  fee  remains 
in  the  individual  and  he  still  occupies.     Denver  v.  Clements,  3  Col.,  484. 

2  That  a  falsity  in  description  affects  all  subsequent  proceedings,  see  Yenda 
V.  Wheeler,  9  Tex.,  408;  Wilkms  v.  Tourtelot,  28  Kan.,  825.  But  where 
the  assessment  for  the  taxation  of  lands  creates  a  personal  charge,  the  tax 
may  be  collected  though  the  description  is  bad.  State  v.  Union,  36  N.  J., 
309.  See  Law  v.  People,  84  lU.,  142;  State  v.  Edgar,  26  La.  An.,  726;  New 
Orleans  v.  Cassidy,  27  La.  An.,  704. 
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description  alone,  discover  what  land  was  intended.  The  same 
may  be  said  of  any  imperfection  in  the  description;  the  owner, 
if  it  has  been  prepared  by  himself,  will  read  it  in  connection 
with  his  own  knowledge  of  those  surrounding  circumstances, 
in  the  light  of  which  he  has  framed  it;i  but  an  equally  imper- 
fect description,  prepared  by  another  and  unaccompanied  by 
any  such  circumstances,  would  fail  to  convey  to  his  mind  any 
idea  that  his  own  land  was  intended.  It  certainly  would  be 
much  less  likely  to  do  so  than  where  he  himself  had  formu- 
lated it. 

The  purposes  in  describing  the  land  are,  first,  that  the  owner 
may  have  information  of  the  claim  made  upon  him  or  his 
property ;  second,  that  the  public,  in  case  the  tax  is  not  paid, 
may  be  notified  what  land  is  to  be  offered  for  sale  for  the  non- 
payment; and  third,  that  the  purchaser  maybe  enabled  to  ob- 
tain a  sufiicient  conveyance.  If  the  description  is  suiBcient 
for  the  first  purpose,  it  will  ordinarily  be  sufficient  for  the 
others  also.  Several  attempts  have  been  made  to  lay  down 
some  general  rule  as  to  Avhat  is  sufficient,  and  what  not,  for  a 
description  in  the  listing.  "  Notice,"  it  is  well  said,  "  or  at 
least  the  means  of  knowledge,  is  an  essential  element  of  every 
just  proceeding  which  affects  rights  of  persons  or  of  property. 
But  how  can  the  duty  of  the  payment  of  taxes  be  performed 
without  the  identity  of  the  subject-matter  of  the  duty  being 
made  known  to  him  who  is  to  perform  it,  by  name  or  descrip- 
tion? A  thing,  whether  land  or  chattel,  to  be  the  subject  of 
legal  action,  must  be  proceeded  against  by  name  or  by  descrip- 
tion, but  a  name  is  descriptive  only  because  it  has  become  as- 
sociated with  the  person  or  thing  named.  A  name,  therefore, 
which  has  never  become  connected  in  any  manner  with  any 
title  or  possession  of  land,  clearly  infers  no  means  of  its  identi- 
fication. So  the  mathematical  contents  expressed  in  figures  is 
not  a  mark  of  identity  peculiar  to  the  land ;  but,  like  a  com- 
mon noun,  has  no  immediate  or  cognate  relation  to  a  particular 
tract.  .  .  Identity  is  said  to  be  a  matter  for  the  jury. 
Certainly  this  is  so ;  but  from  its  very  nature,  the  fact  of  iden- 

'  K  a  tax  payer  has  fumished.  the  description  himself  he  is  bound  by  it. 
Jeffries  v.  Clark,  23  Kan.,  448.  No  one  can  object  to  his  own  tax  because 
the  land  of  another  is  misdesoribed.  Buck  v.  People,  78  111.,  560.  See 
Chiniquy  v.  People,  78  lU.,  570. 
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titv  is  dependent  on  circumstances  which  attach  themselves  to 
the  land.  It  is  because  the  thing  described  answers  to  the 
circumstances  of  description,  we  are  able  to  identify  it.  The 
evidence  of  identity  is  the  record  which  contains  the  descrip- 
tion and  fixes  the  duty.  Assessment  is,  from  its  legal  require- 
ment, and  the  necessity  of  preserving  its  evidence,  a  written 
entry,  and  must  depend  upon  the  records  of  the  commissioner's 
office,  and  not  upon  parol  testimony,  or  the  private  duphcate  of 
the  assessor."  ^  And,  after  an  examination  of  cases  decided,  it  is 
added :  "  The  result  of  the  whole  is,  that  where  the  assessment 
wholly  fails  to  lead  to  identification,  so  that  neither  the  owner 
nor  the  officer  can  tell  that  his  land  is  taxed,  the  duty  of  pay- 
ment cannot  be  performed,  and  the  assessment  is  void."  ^  The 
rule  thus  given  is  quite  as  liberal  in  support  of  imperfect  and 
inaccurate  descriptions  as  would  be  apphed  to  conveyances  inter 
ixtrtes.  In  another  case  in  the  same  state,  it  is  said  a  sale 
"  wiU  pass  the  title,  although  assessed  in  a  wrong  name  or  by 
a  wrong  number,  if  otherwise  designated  and  capable  of  iden- 
tification. The  reason  for  this  is  the  recognized  principle  that 
it  is  the  land,  and  not  the  owner,  which  is  chargeable,  and  to 
be  charged,  with  the  tax.  It  must,  however,  be  susceptible  of 
identification  as  the  land  assessed,  otherwise  the  sale  would  be 
void." '    But  identification  may  possibly  be  made  out  to  the 

1  Philadelphia  v.  Miller,  49  Pa.  St.,  440,  448,  per  Agimw,  J.,  citing  and 
commenting  upon  McCall  v.  Larimer,  4  "Watts,  351,  355;  S.  C,  4  W.  &  S., 
133;  Dunn  v.  Relyea,  6  W.  &  S.,  475;  Stewart  v.  Shoenfelt,  13  S.  &  R.,  360; 
Lufleborough  v.  Parker,  16  S.  &  R.,  351 ;  Morton  v.  Harris,  9  Watts,  319,  325 ; 
Hubleyi;.  Keyser,  3  P.  &  Watts,  496;  Strauch  v.  Shoemaker,  1  W.  &  S., 
166;  Burns  v.  Lyon,  4  Watts,  363;  Harper  v.  McKeehan,  3  W.  &  S.,  338; 
Russell;.  Werntz,  34  Pa.  St.,  337;  Laird  v.  Hiester,  34  Pa.  St.,  453;  MUler 
V.  Hale,  26  Pa.  St.,  433;  Cooper  v.  Brockway,  8  Watts,  163,  165;  Thompson 
V.  Fisher,  6  W.  &  S.,  520;  Dunden  v.  Snodgrass,  18  Pa.  St.,  151;  Wood- 
side  V.  Wilson,  33  Pa.  St.,  53.  These  cases  pass  upon  a  great  variety  of  de- 
scriptions, some  of  which  are  held  sufficient,  and  some  are  not.  See,  also, 
Kelly  V.  Sanders,  99  U.  S.,  441;  Sherry  v.  McKinley,  99  U.  S.,  496;  Suc- 
cession of  Edwards,  83  La.  An.,  457. 

2PhUadelphia  v.  Miller,  49  Pa.  St.,  440,  455;  Harris  v.  Tyson,  34  Pa.  St., 
347.  See,  also.  Glass  v.  Gilbert,  58  Pa.  St.,  366.  It  is  the  return  of  the 
ti'act  by  the  assessors  wliioh  fixes  its  identity  and  liability  to  taxation. 
Brown  v.  Hayes,  66  Pa.  St.,  329.  Li  some  states,  however,  provision  i§  made 
by  law  for  a  correction  of  the  descriptions  by  the  county  board. 

3  Thompson,  J.,  in  Woodside  v.  Wilson,  32  Pa.  St.,  53,  54.  This  statement 
would,  of  course,  be  inapplicable  to  the  case  of  an  assessment  of  resident 
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satisfaction  of  a  jury  by  a  description  that  would  be  extremely 
likely  to  mislead  the  owner  himself ;  the  jury  having  their  at- 
tention called  to  the  errors  or  defects  which  exist,  and  the 
owner  not  being  aware  that  there  are  any,  but  having  a  right 
to  assume,  until  notified  to  the  contrary,  that  all  descriptions 
in  the  list  have  accurate  application  to  some  particular  pieces 
of  property,  and  fit  some  others  when  not  appearing  to  fit  his. 
A  more  satisfactory  rule  would  seem  to  be  that  "  the  designa- 
tion of  the  land  wiU  be  sufficient  if  it  afford  the  means  of 
identification,  and  do  not  positively  mislead  the  owner,"  '  or 
be  calculated  to  mislead  him.^  It  is  thus  expressed  in  a  New 
York  case :  "  An  assessment  of  non-resident  land  is  f ataUy 
defective  and  void  if  it  contain  such  a  falsity  in  the  designa- 
tion or  description  of  the  parcel  assessed  as  might  probably 
mislead  the  owner  and  prevent  him  from  ascertaining  by  the 
notices  that  his  land  was  to  be  sold  or  redeemed.  Such  a  mis- 
land.  When  the  law  requires  it  to  be  assessed  to  the  owner,  it  must  be  so 
assessed,  as  preceding  oases  show. 

An  assessment  to  N.  of  "  land,  forty  acres  in  road  district  No.  21,  in  the 
township  of  Woodbridge,"  is  good  where  N.  owns  no  other  land  in  the  district. 
State  V.  Woodbridge,  43  N.  J.,  401.  Where  land  is  assessed  as  six  acres  in 
the  corner  of  a  tract,  it  will  be  taken  to  be  six  acres  in  square  form,  and  the 
assessment  held  good.  Immegart  v.  Gorgas,  41  la.,  439.  Land  assessed  as 
the  east  end  of  a  block,  etc.,  held  to  be  the  east  half.  Chiniquy  v.  People, 
78  111., -570.  Where  the  statute  provides  that  for  the  assessment  of  railroad 
property  the  assessment  shall  be  sufficient  "  by  metes  and  bounds  or  other 
description  sufficient  for  redemption,"  an  assessment  of  the  roadway  is  suf- 
ficient which  gives  the  termini,  courses  and  distances.  San  Francisco,  etc., 
R.  Co.  V.  State  Board,  60  Cal.,  13. 

When  a  part  of  a  city  plat  has  been  vacated,  the  assessment  can  no  longer 
be  made  of  the  land  as  city  lots.  StebbLns  v.  ChalUss,  15  Kan.,  55.  Where 
a  plat  has  been  made  by  some  one  besides  the  owner,  an  assessment  by  it  is 
bad.    Gage  v.  Kumsey,  73  111.,  473. 

1  Thompson,  J.,  in  Woodside  v.  Wilson,  33  Pa.  St.,  53,  55. 

2 See  Curtis  v.  Supervisors  of  Brown  County,  32  Wis.,  167,  in  which  it  is 
denied  that  a  description  sufficient  as  between  parties  will  be  sufficient  al- 
ways in  an  assessment,  or  that  particulars  in  it  which  are  erroneous  can  be 
rejected  as  surplusage.  To  the  same  point  is  Dike  v.  Lewis,  4  Denio,  337. 
See,  also,  Orton  v.  Noonan,  33  Wis.,  103,  in  wluch  it  is  said  words  cannot  be 
supplied  by  intendment.  It  is  to  be  observed  of  this  case,  however,  that 
the  words  it  was  proposed  to  supply  would  have  wholly  changed  the>ppar- 
ent  meaning.  A  description  is  said  to  be  sufficient  if  by  it  a  competent  per- 
son could  identify  the  land.  Sloan  v.  Sewell,  81  Ind.,  180.  See  Oldtown  v. 
Blake,  74  Me.,  280;  Law  v.  People,  80  111.,  368;  Fowler  v.  People,  93  111., 
^16. 


408  LAW   OF   TAXATION.  [CH.  XII. 

take  or  falsity  defeats  one  of  the  obvious  and  just  purposes  of 
the  statute  —  that  of  giving  to  the  owner  an  opportunity  of  pre- 
venting the  sale  by  paying  the  tax." '  Under  this  rule  each 
case  must  depend  so  much  upon  its  own  special  facts  that  lit- 
tle service  could  be  done  by  giving  the  decided  cases  in  detail 
here.     Several  are  given  in  the  note  and  othei*s  are  referred  to.^ 

1  Buggies,  J.,  in  Tallman  v.  White,  3  N.  Y.,  66,  71.  See,  also,  Lafferty  v. 
Byei-s,  5  Ohio,  458 ;  Tumey  v.  Yeoman,  16  Ohio,  24 ;  Farnum  v.  Buflfum,  4 
Cush.,  260;  Amberg  v.  Rogei-s,  9  Mich.,  332;  Green  v.  Lunt,  58  Me.,  15; 
State  V.  Union,  36  N.  J.,  309.  In  Hill  v.  Mowry,  6  Gray,  551,  the  rule  is 
laid  down  that  a  tax  deed,  taking  effect  only  as  the  execution  of  a  statute 
power,  should  be  construed  with  some  sb'ictness,  so  as  to  enable  the  grantee 
to  identify  the  land,  and  to  enable  the  owner  to  redeem  it.  And  it  was 
held  that  a  deed  wMch  bounds  the  land  correctly  on  two  sides  bounds  it  on 
the  third  by  land  on  which,  in  fact,  it  is  bounded  in  part  only,  and  on  the 
fourth  by  land  from  wliich  it  is  separated  by  the  land  of  a  third  peison,  is 
void  for  uncertainty. 

-AVliere  the  onl}'  description  was  "  WilHam  Bush's  heu-s,  3560  acres,"held 
insufficient.  Bush  v.  Williams,  Cooke  (Tenn.),  374.  So  where  the  descrip- 
tion was  "  Moses  Buffum,  house  and  land,"  Buffum  not  being  the  occupant. 
Farnum  v.  Buflfum,  4  Gush.,  260.  Compare  Coombs  v.  Wan-en,  34  Me.,  89. 
So  where  the  description  is  part  of  a  lot  without  showing  how  much,  or 
giving  boundaries.  Detroit  Young  Men's  Society  v.  Detroit,  3  Mich.,  172 ; 
Massie  v.  Long,  2  Ohio,  287,  289;  Green  v.  Ltmt,  58  Me.,  518;  Naltner  v. 
Blake,  56Ind.,137;  Roberts  t).  Deeds,  57  la.,  320;  Cogburni).  Hunt,  54  Miss. _ 
075;  Yandell  v.  Pugh,  58  Miss.,  295;  State  iJ.  Elizabeth,  39  N.  J.,  689.  But 
a  description,  as  "that  part  of  private  claim  61,  lying  east  of  the  north 
branch  of  the  river  Ecorse,"  in  a  township  named,  is  suflBcient.  Gilman  v. 
Riopelle,  18  Mich.,  145.  Error  in  stating  the  quantity  of  the  land,  however 
great,  will  not  vitiate.  Brown  v.  Hays,  66  Pa.  St.,  229;  Willistont?.  Colkett, 
9  Pa.  St.,  88;  Gilman  v.  Riopelle,  18  Mich.,  145.  Omission  of  the  number  of 
a  town  lot,  or  the  name  of  the  owner,  is  fatal  where  the  law  requires  them 
to  be  given.  Thacher,  Ex  parte,  3  Sneed,  344.  Description  in  the  notice  of 
tax  sale,  as  "Tract  No.  8,  S.  D.,  advertised,  4197,"  held  wholly  insuificient. 
Griffin  v.  Ciippen,  60  Me.,  270.  Compare  Glass  v.  Gilbert,  58  Pa.  St.,  266, 
290.  An  assessment  as  definite  as  the  grant  under  which  the  land  is  held  is 
sufficient.  Peoples.  Crockett,  33  Cal.,  150.  A  description,  "one  hundred 
vara-s  square,"  with  definite  boundaries  on  three  sides,  is  sufficient.  Garwood 
V.  Hastings,  38  Cal.,  216.  An  assessment  of  a  large  tract  of  land,  which 
describes  it  by  metes  and  bounds,  and  then  excepts  from  the  tract  parcels  of 
the  same  wliioh  have  been  previously  conveyed,  but  does  not  describe  the 
excepted  portions  by  metes  and  bounds,  nor  in  any  manner  but  by  a  refer- 
ence to  recorded  deeds,  is  void  on  its  face.  People  v.  Cone,  48  Cal.,  427; 
People??.  Hyde,  48  CaJ.,  481.  See,  also.  People  i;.  Hancock,  48  Cal.,  681.  A 
description  of  the  land  by  well  understood  abbreviations  is  sufficient,  thus : 
"  E.  -I,  S.  W.  i,  Sec.  24,  Town  8  South,  of  Range  7  West,"  etc.  Sibley  v. 
Smith,  3  Mich.,  486,  508.     See,  also,  Long  v.  Long,  2  Blackf.,  293;  Jordan, 
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Valuation.  "Where  the  grouping  of  lands  for  assessment  is 
inadmissible,  the  valuation  of  several  parcels  in  gross  is  equally 
SO.  'No  useful  purpose  could  be  subserved  by  separate  descrip- 
tions if  the  parcels,  though  separately  described,  were  to  be 
grouped  in  valuation.' 

It  is  elsewhere  shown  ^  that  valuation  is  in  its  nature  a  judi- 
cial act,  and  the  assessors  in  making  it  are  entitled  to  the 

etc.,  Association,  etc.,  v.  Wagoner,  33  Ind.,  50;  Atkins  v.  Hinman,  3  Gilm., 
437;  Olcott  v.  State,  5  Gilm.,  481 ;  Blakely  v.  Bestor,  13  lU.,  714;  Stevens  v. 
HoUister,  18  Vt.,  294;  Goodellv.  Harrison,  2  Mo.,  134;  HodgdontJ.  Burleigh, 
4  Fed.  Rep.,  Ill;  Parish.  Lewis,  85  111.,  597;  Buck  v.  People,  78  111.,  560; 
State  V.  Newark,  36  N.  J.,  288.  Further,  as  to  what  is  a  sufficient  descrip- 
tion, the  following  cases  are  instructive :  Eonkendorf  v.  Taylor,  4  Pet.,  349; 
Lafferty's  Lessee  v.  Byers,  5  Ohio,  458 ;  Trevor  v.  Emerick,  6  Ohio,  391 ;  Lar- 
rabee  V.  Hodgkins,  58  Me.,  412;  Griffin  v.  Crippin,  60  Me.,  270;  Orono  v. 
Veazie,  61  Me.,  431;  Currie  v.  Fowler,  5  J.  J.  Marsh.,  145;  Le  Fever  v. 
Detroit,  2  Mich.,  586;  Wright  v.  Dunham,  13  Mich.,  414;  Atwell  i;.  Zeluff, 
26  Mich.,  118,  131 ;  Jaques  v.  Kopman,  6  La.  An.,  542;  WoolfolktJ.  Fonbene, 
15  La.  An.,  15;  Latchman  v.  Clark,  14  Cal.,  131;  High  v.  Shoemaker,  33 
Gal.,  363;  Bosworth  «.  Danzien,  25  Cal.,  396;  People  v.  Flint,  39  Cal.,  670; 
Ainsworth  v.  Dean,  31  N.  H.,  400;  Bid  well  v.  Webb,  10  Minn.,  59;  BidweU 
V.  Coleman,  11  Minn.,  78;  St.  Peter's  Church  v.  Scott  County,  13  Minn.,  395; 
Shaw  V.  Orr,  30  Iowa,  355;  Jefferson  Co.  Com'rs  v.  Johnson,  33  Kan.,  717; 
Driggersi;.  Cassady,  71  Ala.,  539;  Anderson  i;.  Hancock,  61  Cal.,  88;  SulU- 
ranv.  Davis,  29  Kan.,  28;  Person  ij.  O'Neal,  33  La.  An.,  328;  Kelley  ?;.  Her- 
raU,  20  Fed.  Rep.,  364;  Bowers  v.  Chambers,  53  Miss.,  359;  Selden  v.  Coffee, 
55  Miss.,  41;  Johnson  v.  Lumber  Co.,  53  Wis.,  458;  Vaughan  v.  Swayzie,  56 
Miss.,  704;  Scheiber  v.  Kaehler,  49  Wis.,  361;  Whiting  v.  Gunderson,  31 
Wis.,  359;  Dolan  v.  Trelevan,  31  Wis.,  359;  Jenkins  v.  Scharpf,  27  Wis., 
473;  Jefferson  Cityu.  Whipple,  71  Mo.,  519;  Keith  v.  Hayden,  26  Minn., 
213;  Bowyer  v.  O'Donnall,  29  Minn.,  135;  McMillan  v.  Wehle,  55  Wis.,  685; 
Judd  V.  Anderson,  51  la.,  345;  Jenkins  v.  McTigue,  22  Fed.  Rep.,  148;  Peo- 
ple V.  Mahoney,  55  Cal.,  386 ;  Bird  v.  Perkins,  33  Mich.,  38 ;  Taylor  v.  Youngs, 
48  Mich.,  368;  Law  v.  People,  84  111.,  143;  People  v.  Stahl,  101  lU.,  346; 
Blair,  etc.,  Co.  v.  Scott,  44  la.,  143;  Bingham  v.  Smith,  64  Me.,  450;  Whit- 
more  V.  Learned,  70  Me.,  276;  Thibodaux  v.  Kellar,  29  La.  An.,  508;  Han- 
nahs. Collins,  94 Ind.,  201;  Danei;.  Glennon,  72  Ala.,  160;  People «;.  Chicago, 
etc.,  Co.,  96  lU.,  369;  Sanford  ■;;.  People,  102  lU.,  374;  Campbell  v.  Packard, 
61  Wis.,  88;  Stewart  v.  Coulter,  31  Minn.,  385. 

1  People  V.  Mining  Co.,  39  Cal.,  511 ;  People  v.  HoUister,  47  Cal.,  408.  In 
this  last  case  there  was  a  separate  valuation  of  each  parcel  in  the  column 
with  the  descriptions,  but  not  carried  into  the  appropriate  column.  ' '  Value, " 
it  is  said,  ' '  can  only  be  determined  by  the  ordinary  selling  and  buying  prices, 
for  cash,  at  the  time.''  Caruthers,  J.,  in  Brown  v.  Greer,  3  Head,  695,  697, 
This  is  a  criterion  which,  it  is  safe  to  say,  is  very  seldom  applied, 

2  See  chapter  XXIV. 
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customary  protection  which  the  law  accords  to  officers  exercis- 
ing corresponding  judicial  functions.  The  party  injured  by 
their  errors,  committed  without  fraud  or  malice,  has  in  general 
only  such  remedy  as  the  statute  may  afford  him.  And  in  no  pro- 
ceeding is  one  to  be  heard  who  complains  of  a  valuation  which, 
however  erroneous  it  may  be,  charges  him  only  with  a  just 
proportion  of  the  tax.  If  his  own  assessment  is  not  out  of  pro- 
portion, as  compared  mth  valuations  generally  on  the  same 
roll,  it  is  immaterial  that  some  one  neighbor  is  assessed  too 
little  and  another  too  much.*  This  is  a  rule  which  has  been 
apphed  when  assessors  are  found  to  have  systematically  under- 
valued all  the  property  of  their  district,  though  the  statute  in 
most  positive  terms  required  an  assessment  at  the  actual  value. 
The  wrong  of  a  disregard  of  the  statute  in  such  a  case  is  a 
public  and  not  an  individual  wrong.^ 

The  legislature  cannot  make  the  valuations  of  property  for 
taxation.'  The  nearest  approach  to  the  exercise  of  such  an 
authority  by  the  legislature  is  where  it  definitely  fixes  the  basis 
for  a  local  assessment,  by  the  acre,  hj  frontage,  etc.  But  in 
such  cases  the  considerations  which  affect  benefits  are  matters 
of  notoriety,  and  may  well  be  taken  notice  of  by  the  legislar 
tive  body  when  prescribing  a  rule  which,  at  least  in  the  par- 
ticular case,  is  to  operate  generally  and  with  uniformity.  In 
a  majority  of  the  states  the  rule  prescribed  by  the  statutes  is 
that  lands  and  other  real  estate  shall  be  valued  as  such,  irre- 
spective of  the  separate  estates  that  individuals  may  have  in 
them.    Under  such  a  practice,  he  who,  for  the  time  beiag, 

'  CMoopee  v.  County  Commissioners,  16  Gray,  38.  See  Chicago,  etc.,  R. 
Co.  V.  Livingston  Co.,  68  lU.,  458;  Pelton  v.  National  Bank,  101  U.  S.,  143; 
Cummings  v.  National  Bank,  101  U.  S.,  153;  Boyer  v.  Boyer,  113  U.  S.,  689- 
As  to  actual  value,  and  how  it  is  to  be  got  at,  see  State  v.  Ferris,  23  N.  J., 
546;  State  v.  Randolph,  25  N.  J.,  427;  Oswego  Starch  Factory  v.  Dolloway, 
21  N.  Y.,  449;  People  v.  Dolan,  36  N.  Y.,  59,  62;  People  v.  Ferguson,  38  N. 
Y.,  89;  People  v.  Barker,  48  N.  Y.,  70. 

2  Moss  V.  Cummings,  44  Mich.,  359.  See  Monroe  v.  New  Canaan,  43  Conn., 
309;  Gamble  v  East  Saginaw,  43  Mich.,  368;  Blanchai-d  v.  Powers,  42 
Mich.,  619. 

In  Wisconsin  it  has  been  held  that  assessments  intentionally  made  at  one- 
thu'd  the  real  value  are  void.  Hersey  v.  Supervisors,  37  Wis.,  75;  Marsh 
V.  Supervisors,  42  Wis.,  502;  GofiE  v.  Supervisors,  43  Wis.,  55;  Schettler  v. 
Fort  Howard,  43  Wis.,  48;  Salscheider  v.  Fort  Howard,  45  Wis.,  519. 

3  People  V.  Hastings,  39  Cal.,  449. 
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enjoys  the  possession  of  the  real  estate  and  the  pernancy  of 
the  profits  may  be  charged  with  the  tax.'  The  practice,  how- 
ever, has  not  been  universal ;  in  some  states,  and  particularly 
in  some  special  proceedings,  the  statutes  have  required  sepa- 
rate interests  to  be  separately  assessed.^  "When  the  whole  is 
assessed  as  an  entirety,  provision  is  usually  made  under  which 
the  respective  owners  may  pay  their  proportions  of  the  tax, 
and  have  their  respective  interests  discharged  of  the  hen.' 

1  Turner  v.  Smith,  14  Wall.,  553;  Atkins  v.  Hinman,  3  Gilm.,  437,  449; 
Parker  v.  Baxter,  3  Gray,  185;  WiUard  v.  Blount,  11  Ired.,  634;  Brown  v. 
Austin,  41  Vt.,  363;  Merrick  v.  Hutt,  15  Ark.,  331;  Briscoe  v.  Coulter,  18 
Ark.,  433;  BlackweU  on  Tax  Titles,  ch.  38  and  notes. 

2  Separate  interests  in  Pennsylvania  assessed  and  sold  separately.  See 
McLaughlin  v.  Kain,  45  Pa.  St.,  113.  As  to  Mississippi,  see  Dunn  ■;;.  Win- 
ston, 31  Miss.,  135.  As  to  Kentucky,  see  Oldhams  v.  Jones,  5  B.  Monr.,  464. 
In  the  case  of  special  assessments  it  has  been  more  usual  to  assess  distinct 
interests  separately,  sometimes,  however,  providing  for  a  sale  of  the  fee. 
See  Jackson  v.  Babcock,  16  N.  Y.,  346;  Matter  of  De  Graw  St.,  18  Wend., 
568.  Aad  see,  further,  Williams  v.  Brace,  5  Conn.,  190.  The  case  of  Jack- 
son V.  Babcock,  16  N.  Y.,  246,  was  this:  The  statute  provided  for  proceed- 
ings in  court  under  which,  in  street-opening  cases,  where  there  were  distinct 
interests  in  lands  which  were  subject  to  a  lien  for  the  assessment,  one  owner 
of  an  interest  might  proceed  in  the  supreme  court  against  all  the  others, 
including  unknown  owners,  for  an  equitable  apportionment  of  the  assess- 
ment, and,  after  advertising  for  the  appearance  of  the  unknown  owners, 
obtain  an  order  for  an  absolute  sale  of  the  fee ;  the  proceeds  to  be  applied, 
so  far  as  necessary,  to  the  discharge  of  the  assessment.  This  statute  was 
held  to  be  valid,  and  effectual  to  cut  off  all  contingent  as  well  as  vested 
rights. 

3  There  are  some  cases  in  which  it  has  been  held  that  the  omission  of  the 
doUar  mark  as  a  prefix  to  the  figures  which  represent  the  value  of  the  prop- 
erty in  the  assessment  roll  will  render  the  assessment  nugatory ;  there  being 
nothing  in  its  absence  by  which  to  determine  what  the  figures  indicate. 
Braley  v.  Seaman,  30  Cal.,  610;  People  v.  Savings  Union,  31  Cal.,  138.  And 
see  People  v.  Empire,  etc.  Co.,  33  Cal.,  171 ;  Tilton  v.  Railroad  Co.,  3  Sawy., 
S3.  The  contrary  has  been  held  in  New  Hampshire.  Gaboon  ■;;.  Coe,  53  N. 
H.,  518,  534.  And  see  State  v.  Eureka,  etc.,  Co.,  8  Nev.,  15;  Chickering  v. 
Faile,  38111.,  343;  Elstonw.  Kennicott,  46  lU.,  187,  203;  Sawyer  ii.  Gleason, 
69  N.  H.,  140;  JenMns  v.  McTigue,  33  Fed.  Rep.,  148;  Bird  v.  Perkins,  83 
Mich.,  38;  First  National  Bank  v.  St.  Joseph,  43  Mich.,  536;  New  Orleans 
V.  Day,  39  La.  An.,  416;  People  v.  Owyhee  Co.,  1  Idaho,  430. 

In  Illinois  it  is  decided  that  a  judgment  for  taxes  in  which  the  sums  are 
expressed  in  figures  without  a  dollar  mark  prefixed  is  void  for  want  of 
certainty.  Lawrence  v.  Fast,  30  111.,  338;  Lane  v.  Bommelmann,  31  111., 
143 ;  Epinger  v.  Kirby,  33  111.,  531, 523 ;  Dukes  v.  Rowley,  34  lU.,  210 ;  Chick- 
ering V.  Faile,  38  lU.,  342 ;  Cook  t;.  Norton,  43  lU.,  391 ;  Potwin  v.  Oades,  45 
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As  to  the  methods  of  arriving  at  the  value,  little  is  to  be 
said.  There  are  no  definite  rules  on  the  subject  unless  the 
statute  has  prescribed  them,  but  the  assessor  is  to  value  the 
property  according  to  his  best  judgment  and  with  honest  pur- 
pose.' 

Aivthent'ication  of  the  Assessment.  The  result  of  the  action 
of  the  assessors  is  embodied  in  an  assessment  roll  or  list.  The 
statutes  provide  how  this  shall  be  authenticated,  and  as  the 
purpose  is  to  supplj"-  record  evidence  that  in  the  performance 
of  their  duty  the  assessors  have  obeyed  the  law,  compliance 
with  the  statutory  direction  has  generally  been  held  impera- 
tive.^ Where,  therefore,  the  statute  required  the  roll  to  be 
signed,  and  a  certificate  to  be  attached,  the  signing  of  the  cer- 
tificate Avas  held  not  to  dispense  with  a  signing  of  the  roll,  and 

m.,  366;  Elston  v.  Kennicott,  46  111.,  187;  Pittsburg,  etc.,  E.  R.  Co.  v.  Chi- 
cago, 53  111.,  80.  These  decisions  were  followed  in  Woods  v.  Freeman,  1 
WaU.,  398;  Randolph  v.  Metcalf,  6  Cold.,  400,  408;  Coombs  v.  O'Neal,  1 
MacA.,  405.  The  contrary  was  held  in  GutzwiUer  v.  Crowe,  33  Minn.,  70, 
distinguishing  Tidd  v.  Rines,  26  Minn.,  201. 

'  An  arbitrary  valuation  of  lands  according  to  locality,  and  without  actual 
view,  is  void.  Hersey  v.  Supervisors,  37  Wis.,  75.  See  Woodman  v.  Auditor- 
General,  53  Mich. ,  28.  As  to  valuing  land  on  navigable  waters,  see  State 
V.  Carragan,  37  N.  J.,  364;  New  York,  etc.,  R.  Co.  v.  Yard,  43  N.  J.,  633. 
In  making  valuations  assessors  have  no  business  to  be  influenced  by  peti- 
tions. Attorney-General  v.  Supervisors,  43  Mich.,  73.  In  valuing  land 
which  is  to  be  assessed  as  one  pai'cel,  the  estimate  should  be  of  the  whole, 
and  not  of  portions  separately  and  then  added  together.  State  v.  Abbott, 
42  N.  J.,  111.  See  Robertson  v.  Anderson,  57  la.,  165.  When  property 
subject  to  stamp  duty  is  to  be  valued  at  the  purchase  price,  the  cost  of 
stamp  is  to  be  included  in  the  price.     Lehman  v.  Grantham,  78  N.  C. ,  115. 

See  further,  People  v.  Hastings,  39  Cal.,449;  Atlantic,  etc.,  R.  Co.  v. 
State,  60  N.  H.,  133;  Beeson  v.  Johns,  59  la.,  166. 

A  city  may  constitutionally  be  empowered  to  adopt  for  city  purposes  the 
appraisement  of  real  estate  made  for  general  taxation,  or  to  cause  a  new 
appraisal  to  be  made.  Jones  v.  Columbus,  62  Ind.,  431.  When  the  general 
appraisement  is  adopted,  the  council  has  no  power  to  make  changes  by  way 
of  equahzing.  Ihid.  As  to  alterations  of  valuations  on  the  roll,  see  People 
v.  S.  &C.  R.  Co.,  49  Cal.,  414. 

2  See  Warren  v.  Grand  Haven,  80  Mich.,  34;  Grand  Rapids  v.  Blakely,  40 
Mich.,  367;  Crooks  v.  Whitford,  47  Mich.,  283;  McClure  v.  Warner,  16  Neb., 
447;  McNish  v.  Perrine,  14  Neb.,  583;  Hallo  v.  Helmer,  13  Neb.,  87;  Ly- 
man?;. Anderson,  9  Neb.,  367;  Morrill  D.  Taylor,  6  Neb.,  336;  Griggs  «.  St. 
Crors  Co.,  30  Fed.  Rep.,  341 ;  Tunbridge  v.  Smith,  48  Vt.,  648. 
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if  that  was  not  signed,  no  proceedings  could  be  taken  upon  it.' 
The  failure  to  attach  the  certificate  or  other  statutory  verifica- 
tion would  be  still  more  plainly  a  failure  to  comply  with  the 
statute  in  its  essentials,  the  verification  in  express  terms  being, 
more  obviously,  a  matter  of  substance  than  the  signing.^  If 
the  statute  prescribes  a  form  for  the  verification,  the  form ' 
should  be  observed  in  all  essential  particulars ;  the  assessor  can- 
not, at  discretion,  substitute  something  else.  Where,  there- 
fore, the  statute  required  the  assessors  to  certify  that  they  had 
assessed  the  property  at  its  true  value,  according  to  the  best 
of  their  knowledge  and  belief,  a  certificate  that  they  had  as- 
sessed it  "according  to  the  usual  way  of  assessing"  was 
declared  void.'  The  same  was  held  of  a  certificate  that  the  as- 
sessors had  estimated  the  real  estate  "  at  a  sum  which,  for  the 
purposes  of  the  assessment,  we  believe  to  be  the  true  value  there- 
of." ^  It  is  to  be  said  of  the  action  of  the  assessoi-s,  in  these  cases, 
that  they  had  endeavored  to  make  their  certificate  correspond 
to  the  fact ;  it  being  notorious  that,  whatever  they  may  certify, 
they  are  not  in  the  practice  of  estimating  property  at  its  true 
value.'     So  when  the  statute  required  the  assessors  in  an  aifi- 

1  Sibley  v.  Smith,  3  Mich.,  486.  See,  also,  Colby  v.  RusseU,  3  Me.,  337; 
Foxcrof t  V.  Nevens,  4  Me.,  73;  Kelly  v.  Craig,  5  Ired.,  139;  Johnson  v.  El- 
wood,  53  N.  Y.,  431;  Walker  v.  Burlington,  56  Vt.,  131. 

As  to  what  is  a  sufficient  signing,  see  Darmstetter  v.  Molony,  45  Mich.,  631. 

2  Marsh  v.  Supervisors,  43  Wis.,  503;  Morrill  v.  Taylor,  6  Neb.,  236;  Dick- 
ison  V.  Reynolds,  48  Mich.,  158 ;  Griggs  v.  St.  Croix  Co.,  20  Fed.  Rep.,  341 ; 
Walker  v.  BurUngton,  56  Vt.,  131;  Tunbridge  v.  Smith,  48  Vt.,  648;  Reed 
V.  Chandler,  33  Vt.,  385. 

A  premature  verification  of  the  roll  has  been  held  void  in  New  York. 
WestfaU  V.  Preston,  49  N.  Y.,  349.  Compare  Dickison  v.  Reynolds,  48 
Mich.,  158.  In  Mississippi  it  is  held  that  a  statute  directing  the  assessor  to 
add  an  affidavit  to  the  roll  is  not  so  far  mandatory  that  the  omission  wUl 
defeat  a  tax  sale.     Chesnut  v.  EUiott,  61  Miss.,  569. 

3  Van  Rensselaer  v.  Witbeck,  7  N.  Y.,  517.  Compare  Parish  v.  Golden,  85 
N.  Y.,  463.     See  Hogelskamp  v.  Weeks,  37  Mich.,  433. 

*  Clark  V.  Crane,  5  Mich.,  151.  See,  also,  Colby  v.  Russell,  3  Me.,  337; 
Foxcroft  V.  Nevens,  4  Me,,  73;  Johnson  v.  Goodridge,  15  Me.,  39;  Kelar  v. 
Savage,  30  Me.,  199.  See,  for  similar  decisions,  Hinckley  v.  Cooper,  23 
Hun,  353;  WestfaU  v.  Preston,  49  N.  Y.,  349;  State  Auditor  v.  Jackson  Co., 
65  Ala.,  142.     Compare  Dickison  v.  Reynolds,  48  Mich.,  158. 

5 See  Silsbee  v.  Stockle,  44  Mich.,  461;  Dickison  v.  Reynolds,  48  Mich.,  158; 
Sinclair  v.  Learned,  51  Mich.,  335. 

The  verification  of  the  assessment  is  not  void  by  reason  of  omitting  any 
part  of  the  statutory  form  that  in  the  particular  ease  has  nothing  to  which 
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davit  to  the  assessment  roll  to  state  that  "  they  have  together 
personally  examined  within  the  year  past  each  and  every  lot 
and  parcel  of  land,  house,  building  or  other  assessable  prop- 
erty "  within  the  taxing  district,  the  omission  of  this  affidavit 
was  held  fatal.^  But  a  failure  to  observe  literally  the  statutory 
form  will  not  vitiate  the  roll  if  there  is  substantial  compliance.^ 

Heturn  of  Assessment.  An  assessment  is  completed  when 
the  assessors  have  performed  in  respect  to  it  their  whole  duty 

it  would  be  applicable,  e.  g.,  bank  stock.  But  it  is  void  if  it  fails  to  show 
that  valuation  "  is  the  full  value  wliich  could  ordinarily  be  obtained." 
Plumer  v.  Supervisors,  46  Wis.,  163;  Scheiber  v.  Kaehler,  49  Wis.,  391. 

Where  the  statute  allows  three  days,  but  only  up  to  5  P.  M.,  for  correct- 
ing assessments,  and  the  assessor's  certificate  is  dated  on  the  third  day,  the 
presumption  is  that  he  did  not  attach  it  prematurely.  Yelverton  v.  Steele, 
36  Mich.,  63. 

1  Brevoort  v,  Brooklyn,  89  N.  Y.,  128.  In  Vermont  the  verification  of  the 
annual  list  does  not  cure  the  failure  to  make  oath  to  the  quinquennial  list. 
Houghton  V.  HaU,  47  Vt.,  333.  In  New  Hampshire  the  failure  to  have  the 
invoice  and  assessment  sworn  to  according  to  law  has  been  held  not  fatal. 
Odiorne  v.  Rand,  59  N.  H.,  504.  See  as  to  the  effect  of  acquiescence  in  the 
neglect  of  the  certificate,  Jefferson  Co.  Com'rs  v.  Johnson,  33  Kan.,  717. 

A  failure  to  attach  a  certificate  to  an  assessment  was  held  not  fatal 
where  the  assessor  was  himself  a  member  of  the  board  of  review,  and  was 
required  himself  to  present  the  assessment  to  the  board.  Darmstetter  v. 
Molony,  45  Mich.,  621. 

2  Parish  v.  Golden,  35  N.  Y.,  463;  Buffalo,  etc.,  R.  R.  Co.  v.  Supervisors  of 
Erie,  48  l5^.  Y.,  93;  Bradford  v.  EandaU,  5  Pick.,  496;  People  v.  Mining  Co., 
39  Cal.,  511.  See  Bangor  v.  Lancey,  21  Me.,  473.  In  this  case  it  appeared 
that  the  statute  required  the  list  to  have  the  official  sanction  of  a  majority 
of  the  assessors,  evidenced  by  th^ir  signatures.  The  original  list  was  not 
signed,  but  a  supplementary  list  referring  to  it  as  containing  the  assessment 
for  the  year  was  duly  signed.  Held  sufficient.  As  to  what  irregularities 
will  defeat  an  assessment  the  following  cases  may  be  consulted :  Willey  v. 
ScovUle's  Lessees,  9  Ohio,  44;  Shimmin  v.  Inman,  26  Me.,  228;  Smith  v. 
Davis,  30  Cal.,  537;  Huntingdon  v.  Central  Pacific  E.  R.  Co.,  2  Saw.,  503; 
Albany  City  National  Bank  v.  Maher,  19  Blatch.,  175;  Bradley  v.  Ward,  58 
N.  Y.,  401.  What  wiU  not  avoid:  Gulf  E.  R.  Co.  v.  Morris,  7  Kan.,  210; 
Smith  V.  Leavenworth  Co.,  9  Kan.,  296;  Hallo  v.  Helmer,  13  Nev.,  87;  Bm-- 
lington,  etc.,  R.  Co.  v.  Saline  Co.,  12  Nev.,  396 ;  Marshall  v.  Benson,  48  Wis., 
558;  MorriU  v.  Douglass,  14  Kan.,  294;  Bird  v.  Perkins,  33  Mich.,  38;  Mc- 
CaUum  V.  Bethany,  42  Mich.,  457;  MiUer  v.  Hurford,  13  Neb.,  13;  McClure 
V.  Warner,  16  Neb.,  447;  Merriam  v.  Coffee,  16  Neb.,  450. 

A  statute  that  an  assessor  shall  not  be  allowed  to  contradict  or  impeach 
any  certificate  made  by  him  is  valid.  Plumer  v.  Supervisors,  46  Wis.,  163; 
Marshall  v.  Benson,  48  Wis.,  558.  AU  legal  presumptions  favor  an  assess- 
ment.   Richmond,  etc.,  Co.  v.  Com'rs  of  Alamance,  84  N.  C,  504. 
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under  the  statute.^  If  their  determination  is  to  be  entered  of 
record,  they  have  judicial  control  of  the  whole  subject  until 
the  entry  is  made,  and  may  reconsider  valuations  and  any  other 
matters  involved  in  the  final  decision.^  When  nothing  more 
remains  to  be  done  by  them,  the  assessment  is  to  be  disposed  of 
as  the  statute  may  provide.  In  some  states  this  will  be  by  de- 
livery to  a  board  of  review;  or,  if  no  such  board  is  provided 
for,  then  to  the  ofiicer  or  board  by  whom  the  tax  is  to  be  ap- 
portioned upon  it.'  Where  the  assessors  are  required  to  certify 
it  to  the  auditor,  to  be  entered  upon  his  duplicate,  the  certifi- 
cate must  be  in  writing,  and  the  want  of  it  cannot  be  suppUed 
by  parol.*  If  the  statute  names  a  time  for  the  return  it  should 
be  complied  with ;  but  whether  a  failure  in  strict  compliance 
would  be  fatal  must  depend  upon  whether  the  regulation  is  one 
for  the  protection  of  the  tax  payer  or  merely  for  order,  regu- 
larity or  official  convenience.* 

Shifts  to  evade  taxation.  The  federal  revenue  laws  abound 
in  provisions  for  circumventing  and  punishing  frauds  upon  the 
revenue, 'and  state  legislation  is  not  without  enactments  of  sim- 
ilar nature.  But  it  is  not  uncommon  to  encounter  in  the  ad- 
ministration of  tax  laws  shifts  and  devices,  not  amounting  to 
legal  fraud,  but  which  nevertheless  have  in  view  the  same  pur- 
pose; to  avoid  a  just  share  in  the  burdens  of  pubho  taxation. 
Sometimes,  but  not  always,  it  is  possible  to  defeat  such  attempts 
when  the  facts  are  known. 

A  man  may  lawfully  change  his  residence  from  one  munici- 

1  As  to  when  it  is  to  be  considered  completed  in  New  York,  see  Mygatt  v. 
Washburn,  15  N.  Y.,  316;  People  v.  Suflfern,  68  N.  Y.,  331.  In  Nebraska, 
Jones  V.  Seward  Co.,  10  Neb.,  154. 

2  State  V.  Silvers,  41  N.  J.,  505.  See  State  v.  Crosley,  36  N.  J.,  435.  This 
cannot  be  universally  true.  If  by  statute  or  otherwise  a  day  of  review  is 
fixed  at  which  parties  may  appear  and  be  heard,  the  purpose  of  the  hearing 
would  be  defeated  if  valuations  might  be  increased  by  the  assessors  after- 
wards without  opportunity  for  tax  payers  again  to  appear'. 

sSeeWeUsv.  Smyth,  55  Pa.  St.,  159;  Norridgewalk  v.  Walker,  71  Me., 
181. 

estate  V.  Thompson,  18  S.  C,  538.  See  Dent  v.  Bryce,  16  S.  C,  1.  Com- 
pare Darmstetter  v.  Molony,  45  Mich.,  631. 

5  In  Mississippi  it  has  been  held  that  a  failure  to  return  the  assessment  in 
the  legal  time  would  render  it  and  any  sale  made  under  it  void.  StovaU  v. 
Connor,  58  Miss.,  138;  Mitchum  v.  Mclnnis,  60  Miss.,  945;  Fletcher  v.  Ti-e- 
waUa,  60  Miss.,  963. 
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pality  to  another  at  pleasure;  and  though  the  purpose  in 
changing  be  to  avoid  taxation  in  the  town  he  removes  from, 
yet  the  fact  cannot  be  taken  notice  of  for  the  purpose  of  con- 
tinuing his  taxation  in  that  town.^  A  man  has  a  right  to  ex- 
change money,  which  is  taxable,  for  United  States  securities 
Avhich  are  not  taxable,  even  though  the  sole  purpose  in  the 
exchange  is  to  avoid  the  tax.^  And  if  he  gives  his  note  for 
United  States  securities  for  the  like  purpose,  he  is  nevertheless 
entitled  to  be  allowed  the  amount  of  the  note  in  reduction  of 
his  assessment.'  In  each  of  these  cases  the  party  is  only  exer- 
cising a  right  which  the  law  allows  to  him ;  he  may  choose  his 
own  place  of  residence  at  pleasure,  and  he  may  select,  as  seems 
most  for  his  interest,  between  taxable  and  non-taxable  prop- 
erty ;  and  it  is  no  concern  of  others,  or  even  of  the  state  which 
by  its  laws  allows  the  choice,  what  may  be  the  motive  on  which 
he  acts. 

Where,  however,  under  the  revenue  laws  land  is  taxable  and 
also  a  mortgage  upon  it,  if  one  from  whom  money  is  obtained, 
instead  of  taking  a  mortgage  for  the  amount,  takes  an  absolute 
conveyance  and  gives  back  a  lease  with  a  stipulation  to  sell 
back  the  land  on  repayment  of  the  money  and  interest — the 
whole  transaction  being  obviously  only  a  loan  and  the  taking 
of  security  therefor, —  the  land  may  still  be  taxed  to  the  bor- 
rower and  the  lender  taxed  as  mortgagee.*  And  where  a  tax 
payer  borrowed  !t;l,000  from  a  resident  of  another  county,  and 
deposited  in  the  lender's  hands  securities  to  the  amount  of 
$12,000,  it  was  held  that  if  this  was  done  in  good  faith  and 
merely  to  secure  payment  of  the  debt,  the  securities  were  not 
taxable  in  the  county  of  the  borrower's  residence ;  but  if  they 
were  transferred  for  the  purpose  of  avoiding  taxation,  then  the 
transaction  was  in  bad  faith  and  a  fraud  on  the  revenue  of  the 
county,  and  the  securities  might  be  taxed  at  the  borrower's 
home  as  if  the  transaction  had  not  taken  place.^  But  this  con- 
clusion in  each  case  was  reached  by  the  court  claiming  and 
exercising  the  right  to  look  beyond  the  surface  facts  and  in- 

t  Draper  v.  Hatfield,  124  Mass.,  53;  Thayer  v.  Boston,  124  Mass.,  132.    See 
Union  S.  B.  Co.  v.  Buffalo,  82  N.  Y.,  351. 
2Stilwell  V.  Corwin,  55  Ind.,  433.    See  Ogden  v.  Walker,  59  Ind.,  460. 

3  People  V.  Ryan,  88  N.  Y.,  142. 

4  Waller  v.  Jaeger,  39  la.,  228;  Patrick  v.  Littell,  36  Ohio  St.,  79;  Lappia 
V.  Nemaha  Co.,  6  Kan.,  403. 

sPoppleton  V.  Yamhill  Co.,  8  Or.,  337. 
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quire  into  tlie  real  nature  of  the  transaction  in  question,  that  it 
might  be  dealt  with  as  it  was  in  fact,  and  not  as  it  had  for 
improper  purposes  been  made  to  appear.' 

So  it  has  been  held  in  Mississippi  that,  where  the  capital  of 
a  banking  corporation,  used  in  its  daily  business  and  necessary 
to  its  profitable  conduct,  was  converted,  a  few  days  before  the 
assessment,  into  non-taxable  securities,  in  which  form  it  would 
not  be  available  for  daily  use,  and  the  express  purpose  was  to 
evade  taxation  and  then  immediately  reconvert  into  money 
when  the  day  of  assessment  was  passed,  the  capital  w*as  still 
taxable  under  the  law  as  if  the  conversion  had  not  taken  place, 
the  court  saying :  "  There  still  remains  power  in  the  county  to 
investigate  whether  the  holding  is  actual  and  iona  fide,  or  col- 
orable only  and  fraudulent.  If  held  in  the  latter  aspect,  and 
as  a  mere  representative  of  property  temporarily  concealed, 
which  is  to  be  uncloaked  as  soon  as  the  visit  of  the  tax  assessor 
shall  have  been  made,  the  courts  wiU  look  through  the  sham 
and  measure  the  rights  of  the  parties  by  the  real  nature  of  the 
transaction."  ^    A  similar  decision  has  been  made  in  If  ebraska.' 

When  a  party  seeks  affirmative  relief  in  equity  his  motives 
may  always  be  inquired  into  for  the  purpose  of  determining 
whether  his  case  is  deserving  of  favor ;  and,  therefore,  aifirm- 
ative  relief  against  a  tax  may  sometimes  be  refused  when,  per- 
haps at  law,  it  would  not  be  enforcible.  Where  a  resident 
withdrew  his  money  from  deposit  the  day  before  that  for 
making  the  assessment,  converted  it  into  United  States  notes, 
and  then  as  soon  as  the  day  was  past  deposited  these  notes  in 
bank  to  his  general  credit,  the  whole  being  a  palpable  device 
to  avoid  taxation,  but  was  nevertheless  taxed  upon  the  money, 
and  brought  suit  in  equity  to  restrain  collection,  his  biU  was 
dismissed  with  little  ceremony,  the  court  remarking  that  a 
court  of  equity  would  not  use  its  extraordinary  powers  to  pro- 
mote any  such  scheme  as  the  plaintiff  had  devised,  to  escape 
his  proportionate  share  of  the  burdens  of  taxation.  If  he  had 
any  remedy,  he  must  find  it  in  a  court  of  law.'' 

'See  People  v.  Albany  Ins.  Co.,  93  N.  Y.,  458. 
-HoUy  Springs,  etc.,  Co.  v.  Supervisors,  53  Miss.,  381,  289. 
5  Jones  V.  Seward  Co.,  10  Neb.,  154. 

*  Mitchell  ■y.  Commissioners,  91  U.  S.,  306,  affirming  same  case,  9  Kan., 
344.    See  Albany  City  Bank  v.  Maher,  19  Blatch.,  175,  183. 
27 
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Review  of  assessments.  Wtere  a  statutory  board  is  pro- 
vided for,  which  is  to  review  the  work  of  the  assessors,  the  pur- 
pose may  be  either  to  examine  individual  assessments  with  a 
view  to  the  correction  of  errors  and  inequalities,  or  to  examine 
the  assessments  as  a  whole  with  a  view  to  determine  whether 
they  are  relatively  equal  as  between  different  parts  of  a  dis- 
trict within  which  a  tax  is  to  be  laid,  and  if  not,  to  make  them 
so  by  increasing  those  which  are  too  low  or  diminishing  those 
which  are  too  high.  This  process  is  called  equalization,  and  is 
resorted  to  in  order  to  make  the  valuation  of  counties  propor- 
tionate when  a  state  tax  is  to  be  levied,  and  those  of  townships 
and  cities  proportionate  when  a  county  tax  is  to  be  levied. 

Powers  of  Board.  These  tribunals  are  mere  creatures  of  the 
statute,  and  must  look  to  it  for  all  their  powers.'  A  presump- 
tion of  correct  action  will  attend  what  they  do,  and  give  prima 
facie  support  to  their  conclusions  when  apparently  warranted 
by  law,^  but  this  presumption  is  not  conclusive  in  any  casa 

Meetings  of  Board.  As  in  other  cases  of  boards  composed 
of  two  or  more  persons,  these  must  act  in  regular  meetings,' 
and  aU  the  members  must  have  opportunity  to  attend.*  To  the 
legality  of  any  meeting  not  in  terms  required  by  the  statute, 
there  must  therefore  be  special  notice' to  all  the  members;'' 
though  if  all  attend  without  notice  and  proceed  to  business  it 
may  be  sufBcient.^    A  board  cannot  delegate  its  authority  to 

'See state  v.  Allan,  43  lU.,  456;  People  v.  Nichols,  49  HI.,  517;  Darling  v. 
Grunn,  50  111.,  424;  MoKee  v.  Supervisors  of  Champaign,  53  HI.,  477;  Cool- 
baugli  V.  Huck,  86  ILL.,  600;  Avery  v.  East  Saginaw,  44  Mich.,  587;  State  v. 
Washoe  Co.,  14  Nov.,  140;  Sioux  City,  etc.,  R.  Co.  v.  "Washington  Co.,  3 
Neb.,  30;  Kimball  w.  Merchants',  etc.,  Co.,  89  111.,  611;  Roycew.  Jenney,  50 
la.,  676:  Gstchell  v.  Supervisors,  51  la.,  107;  Dickey  v.  Polk  Co.,  58  la.,  287; 
Taylor  v.  Moore,  39  la.,  605;  State  v.  Carragan,  37  N.  J.,  264;  State  v.  An- 
derson, 38  N.  J.,  173. 

^Tainter  v.  Lewis,  29  Wis.,  375;  Monroe  v.  New  Canaan,  43  Conn.,  309. 

'  See  ante,  pp.  257-259. 

*  But  if  all  have  due  notice  of  a  meeting,  it  is  not  necessary  aU  should  at- 
tend in  order  to  render  the  proceedings  vaUd.  People  v.  Lothrop,  3  Col., 
428.  No  valid  meeting  can  be  held  out  of  the  state.  Marion  Co.  Com'rs  v. 
Barker,  35  Kan.,  258.  Further  as  to  meetings,  see  Wolfe  v.  Murphy,  60 
Miss.,  1 ;  GiUett  v.  Lyon  Co.,  30  Kan.,  166;  Hallo  v.  Hebner,  13  Neb.,  87. 

'See  Dundy  v.  Richardson  Co.  Com'rs,  8  Neb.,  508. 

6  See  ante,  pp.  357-259. 
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a  part  of  its  members,'  though  it  may  make  use  of  committees 
to  hear  complaints  or  to  consider  anything  falling  within  its 
jurisdiction,  and  report  to  the  board  for  final  action.^  A  meet- 
ing which  the  statute  requires  to  be  held  on  a  particular  day 
may  be  adjourned  from  day  to  day  as  the  business  may  re- 
quire.^ The  board  should  keep  a  record  of  all  its  doings,^  and 
where  the  statute  requires  that  the  record  shall  be  signed  by 
all  the  members,  their  signatures  are  indispensable.* 

Changing  Individual  Assessments.  The  valuations  by  the 
assessors  are  conclusive  upon  boards  of  review  except  as  the 
statute  may  otherwise  provide,''  and  they  cannot  therefore  re- 
lease a  tax  or  its  lien,  or  change  individual  assessments,  when 
not  expressly  empowered  to  do  so.'  If  the  board  has  authority 
to  equalize  and  also  to  change  assessments,  its  power  in  respect 
to  one  of  these  subjects  is  not  exhausted  by  a  hearing  and  de- 
cision on  the  other  only ;  ^  and  on  the  other  hand,  if  it  has 
authority  over  but  one,  it  does  not  lose  it  by  assuming  to  act 
upon  the  other.' 

A  board  to  review  assessments  is  in  effect  a  board  of  assess- 
ors, and  if  by  law  all  assessors  must  be  elected  by  the  people, 
the  members  of  the  board  must  be  so  chosen."  In  deciding 
the  members  may  act  on  their  own  knowledge,"  though  they 

1  WUey  V.  Floumoy,  30  Ark.,  609. 

2 Porter  v.  Bockford,  etc.,  E.  Co.,  76  LI.,  561;  Beers  v.  People,  83  m.,  488; 
Halsey  u.  People,  84  111.,  89.  See  in  general.  People  v.  Hadley,  76  N.  Y., 
337. 

'Halsey  v.  People,  84  HI.,  89.  See  St.  Louis  Co.  Com'rs  v.  Nettleton,  33 
Minn.,  356. 

iHecht  V.  Boughton,  3  Wy.,  368;  Yelverton  v.  Steele,  36  Mich.,  62;  Max- 
well V.  Paine,  53  Mich.,  30. 

5 State  Auditor  v.  Jackson  Co.,  65  Ala.,  143;  Perry  County  u  EaUroad 
Co.,  65  Ala.,  391. 

8  Respublica  v.  Deaves,  3  Yeates,  465. 

'State  V.  Cent.  Pac.  R.  Co.,  9  Nev.,  79;  McCoukey  v.  Smith,  73  m.,  313; 
San  Francisco,  etc.,  R.  Co.  v.  State  Board,  60  Cal.,  12;  Wells  v.  State  Board, 
56  Cal.,  194. 

8  State  w.  Ormsby  Co.,  7  Nov.,  392. 

9 Paul  V.  Pacific  R.  Co.,  4  DiU.,  35. 

10  See  People  v.  Raymond;  37  N.  Y.,  428 ;  Houghton  v.  Austin,  47  Cal.,  646 ; 
Adsit  V.  Leib,  76  lU.  198. 

"Kansas,  etc.,  R.  Co.  v.  Ridley  Co.,  20  Kan.,  141;  Tweed  rj.  Metcalf,  4 
Mich.,  579;  Case  v.  Dean,  16  Mich.,  13;  Bellinger  v.  Gray,  51  N.  Y.,  610; 
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are  not  at  liberty  to  do  this  arbitrarily  and  in  disregard  of  evi- 
dence produced  before  them.^ 

The  courts  have  been  particularly  careful  to  see  that  revisory 
tax  tribunals  ^  did  not  change  assessments  to  the  prejudice  of 
tax  payers  who,  under  the  circumstances,  had  no  reason  to 
look  for  or  aiiticipate  any  such  change.  If  the  tax  payer  him- 
self does  not  appeal,  he  has  a  right  to  suppose  that  the  assess- 
ment against  him  will  be  allowed  to  stand  as  made.  If 
authority  is  conferred  upon  the  board  of  review  to  change  as- 
sessments under  any  specified  circumstances,  the  existence  of 
those  circumstances  is  a  condition  precedent  to  their  action. 
An  illustration  is  afforded  by  a  case  in  New  York.  A  city 
council  had  authority  to  correct  descriptions  of  lands  returned 
for  non-payment  of  taxes  or  assessments ;  but  this,  it  was  held, 
gave  them  no  right  to  put  to  a  description  of  land  a  new  name, 
as  that  of  the  owner,  when  the  effect,  if  A'alid,  would  be  to 
make  the  tax  a  personal  charge  against  him.  Such  a  change 
in  the  assessment,  if  it  could  be  supported,  Avould  deprive  the 
person  assessed  of  the  statutory  right  to  notice,  and  of  the 
opportunity  to  apply  for  correction  secured  to  those  named  in 
the  original  roll.''    Where  a  statutory  board  of  review  holds 

Wells  V.  State  Board,  56  Cal.,  194;  St.  Louis,  etc.,  R.  Co.  v.  Surrell,  88  111., 
535;  State  v.  Severance,  55  Mo.,  378;  Hannibal,  etc.,  R.  Co.  v.  State  Board, 
64  Mo.  294.  See  State  v.  Crosley,  36  N.  J.,  425 ;  Monroe  v.  New  Canaan,  43 
Conn.,  809. 

»Fratz  V.  Mueller,  35  Ohio  St.,  397;  Milwaukee,  etc..  Iron  Co.  v.  Schubel, 
29  Wis.,  444. 

Where,  after  valuation  by  assessors,  the  party  taxed  is  permitted  by  law 
to  make  affidavit  of  the  actual  value  of  his  property,  this  is  only  evidence 
to  be  considered,  and  not  conclusive,  unless  made  so  by  statute.  People  v. 
Barker,  48  N.y.,  70. 

2  A  court,  when  exercising  a  statutory  authority  to  review  assessments, 
exercises  a  special  and  limited  jurisdiction.  Hand,  J.,  in  Woodruff  v. 
Fisher,  17  Barb.,  234,  333.  In  Oregon,  the  decisions  of  the  assessors  and 
Gounty  clerk,  constituting  a  board  of  review,  are  made  reviewable  in  the 
supreme  court.  Rhea  v.  UmatiUa  County,  3  Ore.,  298,  300;  Shumway  v. 
Baker  County,  8  Ore.,  246. 

'  Bennett  v.  Buffalo,  17  N.  Y.,  383.  Compare  Overing  v.  Foote,  43  N.  Y., 
390,  294,  where  this  is  said  to  be  a  "  close  case."  Where  the  revisory  board 
orders  a  change  made  in  the  assessment,  the  assessor,  it  seems,  may  be  com- 
pelled to  make  it  in  a  certiorari  proceeding.  Keck  v.  Keokuk  County,  37 
la.,  547.  In  New  York  the  power  of  assessors  over  the  roll  after  its  com- 
pletion and  notice  thereof  is  Umited  to  acting  upon  complaints  by  parties 
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stated  meetings,  with  power  to  increase  assessments,  every- 
body is  notified  of  the  fact,  and  is  warned  to  attend  if  he 
deems  it  important;  and  it  may  possibly  be  held  under  such 
circumstances  that  special  notice  of  the  raising  of  a  particular 
assessment  need  not  be  given.'  But  as  an  increase  in  an  assess- 
ment is  uncommon,  and  the  tax  payer  wiU  seldom  anticipate 
it,  and  -^viU  not  be  likely  to  attend  upon  the  review  except  for 
the  purposes  of  a  reduction,  it  seems '  safer  and  more  just, to 
hold,  as  has  generally  been  done,  that  the  tax  payer  should 
have  personal  notice  of  any  purpose  to  increase  the  assessment 
made  against  him.^ 


■"&" 


Equalisation.  Equalization  of  assessments  has,  for  its  gen- 
eral purpose,  to  bring  the  assessments  of  different  parts  of  a 

conceiving  themselves  aggrieved.  They  cannot  raise  assessments  even 
when  the  amount  has  been  fixed  by  clerical  error.  People  v.  Forrest,  80 
Him,  240;  affirmed,  96  N.  Y.,  544,  citing  WestfaUw.  Preston,  49  N.  Y.,  352; 
Overmg  v.  Foote,  65  N.  Y.,  2G3.     See  Coolbaugh  v.  Huck,  86  111.,  600. 

"Where  a  special  assessor  is  provided  for  through  appointment  of  the 
board  of  supervisors,  and  a  review  of  his  work  by  the  board  is  directed,  but 
evidently  only  to  determine  as  between  him  and  the  state  whether  he  has 
performed  his  duty,  a  tax  payer  cannot  complain  if  the  review  is  not  had. 
Wolfe  V.  Murphy,  60  Miss.,  1. 

1  State  V.  Lindell  Hotel  Co.,  9  Mo.  Ap.,  450,  citing  Porter  v.  E.  E.  Co.,  76 
m.,  569;  State  RaUroad  Tax  Cases,  93  U.  S.,  575,  617.  Compare  Avery  v. 
East  Saginaw,  44  Mich.,  587.  As  to  what  is  reasonable  notice  when  notice 
is  required,  see  Spring  Valley  "Water  "Works  v.  Schottler,  63  Cal.,  69. 

2Phihps  V.  Stevens  Point,  25  Wis.,  594;  Matheson  v.  Mazomanie,  30^is., 
191;  Cleghorn  v.  Postlewaite,  43  BL,  438;  Dai-ling  v.  Gunn,  50  lU.,  434; 
Griswold  v.  School  District,  34  Mich.,  363;  Patten  v.  Green,  13  -Cal.,  335; 
Sioux  City,  etc.,  R.  E.  Co.  v.  Washington  County,  3  Neb.,  30;  Leavenworth 
County  V.  Lang,  8  Kan.,  284;  Kansas  Pacific  R.  R.  Co.  v.  Russell,  8  Kan., 
558;  McConkey  v.  Smith,  73  111.,  313;  National  Bank  v.  Cook,  77  m.,  633; 
Relfe  V.  Life  Ins.  Co.,  11  Mo.  Ap.,  374;  Clark  v.  Mulford,  43  N.  J.,  550; 
South  Platte  Land  Co.  v.  Buflfalo  County,  7  Neb.,  353;  State  v.  Northern 
Belle,  etc.,  Co.,  13  Nev.,  89;  Griffith  v.  Watson,  19  Kan.,  33;  Los  Angeles 
V.  RaUroad  Co.,  49  Cal.,  638;  People  v.  Ward,  105  111.,  630. 

Where,  on  appeal  from  assessments,  the  appellate  board  has  power  to  in- 
crease valuations  on  giving  ten  days'  notice  to  the  tax  payer,  notice  to  his 
tenant  is  not  sufficient.  State  v.  Drake,  33  N.  J.,  194.  Where  an  appeal  for. 
correction  only  lies  at  the  instance  of  a  person  assessed,  the  appellate  board 
cannot  increase  the  assessment.  Appeal  of  Des  Moines,  etc.,  Co.,  48  la., 
834;  German  Am.  Bank  v.  Burlington,  54  la.,  609. 

If  a  party  conceives  himself  aggrieved  by  action  of  tlie  board,  he  raay  aj)- 
peal  to  it  at  once  to  give  him  the  relief  he  thinks  himself  entitled  to.  In- 
gersoll  V.  Des  Moines,  46  la.,  553. 
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taxine  district  to  the  same  relative  standard,  so  that  no  one  of 
the  parts  may  be  compelled  to  pay  a  disproportionate  part  of 
the  tax.'  To  accomplish  this  purpose  town  assessment  rolls  are 
equalized  by  county  courts,  boards  of  supervisors  or  commis- 
sioners, and  the  aggregate  of  the  county  assessments  by  a  state 
board  established  for  the  purpose.  This  is  not  done  by  chang- 
ing individual  assessments,  but  by  fixing  the  aggregate  sums 
for  the  several  districts  at  what,  in  the  opinion  of  the  board, 
they  should  be,  so  that  general  taxes  may  be  levied  according 
to  this  determination,  instead  of  on  the  assessor's  footings. 
These  boards  act  judicially  in  equalizing,^  and  their  decision 
is  conclusive.  They  are  commonly  composed  of  popular  rep- 
resentatives, and  they  act  upon  their  own  judgment  of  what 
is  equal  and  just.-  They  are  not  bound  to  give  notice  to  tax- 
payers before  raising  the  assessment  of  a  district  except  as  the 
statute  may  provide  for  it.*  In  raising  or  reducing  the  assess- 
ment of  a  district,  it  is  sufficient  for  the  board  to  designate  a 
percentage  of  increase  or  reduction.^  A  failure  of  the  board 
to  sit  from  daj''  to  day  as  directed  by  the  statute  will  not  in- 
validate the  taxes  if,  in  fact,  full  opportunity  to  be  heard  and 
make  objections  was  given  to  all."* 

In  some  states  the  state  board  of  equalization  is  made  a 

1  As  to  the  equalization  and  the  necessity  therefor,  see  County  Commis- 
Bioners  v.  Parlier,  7  Minn.,  307;  Tweed  v.  Metcalf,  4  Mich.,  579;  Talhnadge 
V.  Supervisors  of  Rensselaer,  21  Barb.,  611;  State  v.  Allen,  43  lU.,  456; 
People  V.  Nichols,  49  111.,  517.  As  to  how  equalization  is  made  in  Illinois, 
see  Mix  v.  People,  73  111.,  341.  In  Colorado,  People  v.  Lothrop,  3  Col.,  608. 
As  to  increasing  valuations  in  California,  see  People  v.  Dunn,  59  Cal.,  328. 
In  Illinois,  Buck  v.  People,  78  lU.,  560.  In  Iowa,  Harney  v.  Supervisors,  44 
la.,  203. 

2  New  York  v.  Davenport,  93  N.  Y.,  604,  citing  BeUinger  v.  Gray,  51  N. 
Y.,  610,  and  other  cases. 

a  See  "Wells  v.  State  Board,  56  Cal.,  194;  Case  v.  Dean,  16  Mich.,  12. 

4 Hallo  V.  Helmer,  13  Neb.,  87.     See  Gilbert  v.  Lyon  Co.,  30  Kan.,  166.  ' 

5 Hubbard  v.  Winsor,  15  Mich.,  146. 

6  Wolfe  V.  Murphy,  60  Miss.,  1.  As  to  what  is  sufficient  to  make  the 
equalization  formally  correct,  see  Silsbee  v.  Stockle,  44  Mich.,  561.  If  a 
board  of  equalization  raises  the  assessment  without  jurisdiction,  its  action 
being  void,  there  is  a  good  defense  at  law  to  the  tax  upon  the  increase. 
States  Washoe  Co.,  14Nev.,  140;  Coolbaugh  v.  Huck,  86  111.,  600;  Avery 
V.  East  Saginaw,  44  Mich.,  587.  If,  without  authority,  a  municipal  board 
reduces  the  assessment  of  some  property,  its  action  is  void,  Sherlock  v. 
Winnetka,  68  lU.,  530. 
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special  board  of  assessors  for  railroad  property,  and  it  is  to 
apportion  the  valuation  between  the  several  counties  through 
or  into  which  the  roads  run.'  Such  boards  are  also  sometimes 
given  power  to  add  omitted  persons  or  property  for  taxation 
or  assessment.^ 

Extending  the  tax.  The  subjects  of  taxation  having  been 
properly  listed  and  a  basis  for  apportionment  established,  noth- 
ing will  remain  to  fix  a  definite  liability  but  to  extend  upon 
the  list  or  roU  the  several  proportionate  amounts,  as  a  charge 
against  the  several  taxables.  When  that  is  done,  but  not  until 
then,  Avill  a  liability  for  any  particular  sum  be  fixed.'  When 
the  sum  to  be  raised  is  settled,  and  the  assessment  is  completed, 
the  calculation  of  the  percentage  of  the  tax  and  the  determi- 
nation of  the  sum  chargeable  to  each  taxable  are  clerical  acts, 
and  may  be  performed  by  any  one.* 

1  Their  authority  is  exclusive  of  that  of  the  county  boards.  People  v. 
Sacramento  Co.,  59  Cal.,  321.  Where  the  state  board  finds  that  assessors 
have  disobeyed  the  constitu-tional  requirement  to  assess  at  the  fair  cash 
value  and  have  assessed  at  half  the  value  only,  they  may  assess  railroad 
property  in  like  proportion.  Law  v.  People,  87  111.,  385.  See  Bureau  Co.  v. 
EaikoadCo.,  44  IE.,  339;  Cliicago,  etc.,  R.  Co.  v.  Livingston  Co.,  68  lU., 
458. 

Where  in  taxing  a  railroad  the  value  is  apportioned  among  the  counties, 
a  provision  that  the  auditor  shall  not  thus  apportion  the  value  until  after 
equalization  is  mandatory.  State  Auditor  v.  Jackson  Co.,  65  Ala.,  143; 
Perry  County  v.  Railroad  Co.,  65  Ala.,  391. 

2 See  Wallace  v.  Jaeger,  39  la.,  228.  Property  omitted  from  the  roll  may 
still  be  taxed  though  it  has  since  changed  hands.  New  Orleans  v.  Railroad 
Co.,  35  La.  An.,  679. 

SGreenough  v.  Fulton  Coal  Co.,  74  Pa.  St.,  486,  500. 

*  State  V.  Maginnis,  26  La.  An.,  558.  When  a  railroad  tax  is  measured  by 
gross  receipts,  determined  by  the  annual  report  of  the  company,  the  compu- 
tation is  ministerial,  and  may  be  made  by  a  clerk.  Phila.  &  Reading  R.  Co. 
V.  Commonwealth,  104  Pa.  St.,  86. 
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CHAPTER  XIII. 

THE  COLLECTOR'S  WARRANT. 

Necessity  for.  Before  the  oflBlcer  who  is  designated  by  law 
for  the  duty  of  collecting  the  taxes  can  lawfully  proceed  to  do 
so,  he  must  have  his  warrant  for  the  purpose,  in  due  form  of 
law.^  This,  in  different  states,  may  be  the  assessment  roll  or 
list,  with  the  tax  extended  upon  it,  or  it  may  be  a  duplicate  of 
the  Mst  with  a  like  extension,  or  it  may  be  either  of  these,  with 
a  formal  warrant  attached,  particularly  indicating  what  are 
his  duties  under  it,  and  commanding  their  performance.'^ 
Whatever  the  statute  provides  for,  in  this  regard,  the  collector 
must  have,  and  he  is  a  trespasser  if  he  proceeds  to  compulsory 
action  without  it.'  Upon  this  point  the  decisions  are  numerous 
and  uniform.  In  a  case  arising  under  a  statute  which  required 
that  a  warrant  should  be  attached  to  the  tax  duplicate,  the  fol- 
lowing remai-ks  have  been  made:  "The  authority  of  a  col- 
lector of  taxes  to  collect  is  his  warrant.  The  duplicate  is  but 
a  memorandum  of  the  amount  he  is  to  collect  from  the  parties 
therein  named  respectively.  Without  a  warrant,  the  collector 
becomes  a  trespasser  as  soon  as  he  intermeddles  with  the  prop- 
erty of  the  tax  payer.  There  must  also  be  a  law  authorizing 
the  issue  of  a  warrant,  and  some  person  appointed  to  issue  it, 
and  it  must  conform  to  the  law  authorizing  it,  and  be  issued 
by  the  proper  person  designated  by  law,  or  it  is  no  protection 
to  a  collector."  '  No  question  is  made  anywhere  of  the  cor- 
rectness of  this  doctrine. 

iTaft  V.  Barrett,  58  N.  H.,  447;  Pearson  v.  Canney,  64  Me.,  188;  Donald  v. 
McKiimon,  17  Fla.,  746. 

2  The  tax  roll  is  void  if  made  out  before  the  tax  is  voted.  Gale  v.  Mead,  4 
Hill,  109. 

3  Blackwell  on  Tax  Titles,  168,  and  oases  cited.  In  the  absence  of  a  war- 
rant tlie  due  performance  of  all  other  acts  prescribed  by  statute  cannot  mate 
out  a  valid  sale  for  taxes.     Donald  v.  MoKinnon,  17  Fla.,  746. 

<Hilbish  V.  Horner,  58  Pa.  St.,  93,  citing  Pearce  v.  Torrence,  3  Grant's 
Cases,  82;  Stepliens  v.  Wilkins,  6  Pa.  St.,  260.  And  see  Chalker  v.  Ives,  55 
Pa.  St.,  81 ;  Falconer  v.  Shores,  37  Ai-k.,  386.  The  same  doctrme  is  declared 
under  a  different  law,  in  Slade  v.  Governor,  3  Dev.,  365;  Kelley  v.  Craig,  5 
Ired.,  129.    And  see  Brown  v.  Wright,  17  Vt.,  97.    If  a  warrant  for  coUeo- 
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statutory  requisites.  Whatever  may  be  the  requisites  for 
the  warrant  under  the  statute,  care  must  be  taken  that  they  be 
observed.  One  of  the  most  important  of  these  is  that  it  be 
directed  to  the  proper  officer.  Where  the  law  has  indicated  one 
oflacer  to  perform  the  duty  of  collection,  the  officer  who  issues 
the  warrant  is  without  power  to  designate  a  different  one ;  and 
if  even  by  inadvertence  the  process  were  to  be  directed  to  the 
sheriff  when  the  lawful  collector  is  the  township  treasurer,  or 
vice  versa,  it  would  be  void  on  its  face.'  But  the  naming  of 
the  collector's  predecessor  in  the  address  instead  of  the  col- 
lector himself  is  an  immaterial  error,^  and  so  in  the  case  of  a 
township  is  the  omission  of  the  name  of  the  township  if  it 
elsewhere  appears  in  the  warrant.'  In  Maine,  where  the  stat- 
ute gave  a  form  to  be  followed  "  in  substance,"  it  was  held  that 
the  omission  of  that  part  of  the  form  which  directed  the 
treasurer  to  levy  distress  in  default  of  payment  was  an  omis- 
sion of  matter  of  substance  which  rendered  the  warrant  nuea- 
tory,  and  the  treasurer  might  refuse  to  execute  it.*  In  Vermont 
it  is  said  that  a  collector  to  justify  his  attempt  to  make  col- 
lection must  show  a  legal  tax,  a  legal  list,  and  that  his  process 
is  legal ;  ^  but  in  Vermont,  as  elsewhere,  all  mere  informahties 
even  in  this  important  process  wiR  be  overlooked;''  and  an 
error  in  the  date  of  the  warrant  will  be  held  immaterial.'  In 
'Sew  Hampshire  also  the  warrant  is  deemed  sufficient  if 
in  substance  the  statute  prescribing  the  form  is  followed.^ 
And  in  Maine  the  omission  from  the  warrant  of  the  words, 
"  In  the  name  of  the  state  of  Maine,"  which  are  a  part  of  the 

tipn  not  required  by  law  is  signed  and  attached  to  a  highway  list,  this  is  a 
suiHcient  signing  of  the  list.    Hogelskamp  v.  Weeks,  37  Mich.,  422. 

1  Stephens  v.  WilMns,  6  Pa.  St.,  260;  Cannell  v.  Crawford  Co.,  59  Pa.  St., 
196;  Dinsmore  v.  Westoott,  35  N.  J.  Eq.,  470.  "Where  a  tax  is  imposed  for 
pohce  purposes  the  execution  of  the  tax  warrant  may  by  law  be  committed 
to  some  other  officer  than  the  one  named  as  collector  of  taxes  in  the  consti- 
tution.   Youngblood  v.  Sexton,  32  Mich.,  406. 

2  Wilson  V.  Seavey,  38  Vt.,  221. 

'Krst.  Nat.  Bank  v.  St.  Joseph,  46  Mich.,  526. 

^Bachelder  v.  Thompson,  41  Me.,  539.     See  Pearson  v.  Canney,  64  Me.,  188. 
5  Clove  Springs  Iron  Works  v.  Cone,  56  Vt.,  603. 

« Chandler  v.  Spear,  23  Vt.,  388 ;  Spear  v.  Braintree,  24  Vt.,  414;  Goodwin 
V.  Perkins,  39  Vt.,  598;  Wing  v.  HaU,  47  Vt.,  183. 
'BeUows  V.  Weeks,  41  Vt.,  590. 
*  Bailey  v.  Ackerman,  54  N.  H.,  537. 
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statutory  form,  is  held  of  no  moment.'  In  Massachusetts,  where 
the  statute  provides  that  "  the  assessors  shall  commit  the  tax 
list,  with  the  warrant  under  their  hands,  to  the  collector  for  col- 
lection," a  failure  to  attach  them,  if  both  are  delivered  to  the 
collector,  is  immaterial.-  And  in  the  same  state  an  error  in 
the  command  of  the  warrant,  by  which  the  collector  was  di- 
rected to  arrest  the  person  taxed  within  twelve  days,  instead 
of  fourteen,  as  it  should  have  been,  after  demand  of  the  tax,  if 
the  same  should  not  be  paid,  etc.,  will  not  vitiate  the  warrant, 
nor  become  material,  unless  the  direction  to  arrest  is  acted 
upon.'  In  Connecticut,  it  is  very  properly  held  that  if  the  war- 
x-ant  is  not  attached  to  the  tax  list  when  its  command  is  to 
collect  of  the  persons  "  named  in  the  annexed  list,"  there  is 
nothing  to  which  these  words  can  apply,  and  the  command  of 
the  warrant  is  nugatory,  so  that  the  collector  can  take  the  pi'op- 
erty  of  no  one  by  virtue  thereof.*  An  error  in  the  direction  to 
the  collector  by  which  he  is  commanded  to  account  to  the 
wrong  officer  is  immaterial;  this  being  a  matter  that  does  not 
concern  the  tax  paj'ers.'  The  same  is  true  of  a  failure  to  limit 
by  the  warrant  the  time  within  which  the  treasurer  shall  col- 
lect the  tax."  In  Illinois,  it  is  said  that  the  omission  from  the 
warrant  of  a  power  to  distrain  in  case  of  non-payment  will  not 
so  far  vitiate  it  as  to  excuse  the  failure  to  pay  and  entitle  the 
person  taxed  to  have  relief  in  equity.'  In  Maine,  a  warrant 
exempting  from  distress  for  non-payment  other  property  in 
addition  to  the  exemptions  allowed  by  law  has  been  held  to 
confer  upon  the  officer  no  authority  and  to  impose  upon  him 
no  duty.'    And  probably  in  any  state  it  would  be  held  as  it 

1  Mussey  v.  White,  3  Me.,  290.  In  other  states  a  constitutional  provision 
that  all  process  shall  run  "  in  the  name  of  the  people,"  etc. ,  is  held  not  appli- 
cable to  a  collector's  warrant.  Tweed  v.  MetcaU,  4  Mich.,  579;  Wisner  v. 
Davenport,  5  Mich.,  501;  Curry  v.  Hinman,  11  lU.,  430;  Scarritt  v.  Chap- 
man, 11  111.,  443;  Spra^e  v.  Birohard,  1  Wis.,  457. 

2 Barnard  v.  Graves,  18  Met.,  85. 

3 Barnard  v.  Graves,  13  Met.,  85,  citing  King  v.  Whitcomb,  1  Met.,  328. 

<  Picket  V.  Allen,  10  Conn.,  146. 

'aemons  v.  Lewis,  86  Vt.,  673.    Compare  Tweed  v.  Metcalf,  4  Mich.,  579. 

6  Walker  v.  Miner,  33  Vt.,  769.  Such  a  warrant  may  be  defective  as  be- 
tween the  collector  and  the  public  he  acts  for,  but  the  defect  does  not  invali- 
date any  action  taken  to  collect  the  tax  under  it.    Ibid. 

'Union  Ti'ust  Co.  v.  Weber,  96  111.,  346. 

«  Boothbay  v.  Giles,  64  Me.,  403. 
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has  been  in  Illinois,  that  if  the  warrant  is  for  the  collection  of 
a  municipal  tax  which  is  void  because  the  ordinance  which 
assumed  to  impose  it  was  not  authorized  by  law,  the  warrant 
itself  is  void  also.' 

Signing.  The  warrant  should  be  properly  signed ;  but  it  is 
sufficient  that  it  be  signed  by  a  majority  of  a  joint  board  of 
assessors ;  ^  and  if  signed  by  supervisors  as  required  by  law,  the 
signing  is  sufficient  though  they  fail  to  add  to  their  names 
their  official  titles.^ 

In  Iowa  a  warrant  is  not  required,  the  authority  to  collect 
being  conferred  by  the  statute  itself  when  the  proper  tax  list  is 
made  out  and  delivered.*  Probably  this  is  true  of  some  other 
states. 

Different  rolls  for  different  taxes.  It  is  not  always  the 
practice  to  have  one  assessment  and  tax  roll  for  the  state  taxes 
and  another  for  the  local  taxes.  On  the  contrary,  for  what 
may  be  called  the  general  taxes  of  the  municipality,  it  is  cus- 
tomary to  provide  that,  when  voted,  they  shall  be  certified  to 
such  state  or  county  officer  or  board  as  is  authorized  to  issue 
the  tax  warrant  for  state  or  county  taxes,  and  by  such  officer 
or  board  shall  be  spread  upon  the  same  roll  or  list,  though  in 
a  separate  column,  and  be  collected  by  authority  of  the  same 
warrant.  The  regulation  may  be  the  opposite  of  this :  that  the 
state  taxes  shall  be  certified  to  county  or  town  officers,  and  by 
them  spread  upon  the  roll.  Such  provisions  do  not  give  the 
state  or  county  functionaries  any  power  to  review,  revise  or 
set  aside  the  local  action,  but  they  must  levy  what  has  been 
voted,  and  may  be  compelled  to  do  so.^ 

1  Butler  V.  Nevin,  88  EL,  575. 

2Sprague  v.  Bailey,  19  Pick.,  436. 

3  Sheldon  v.  Van  Buskirk,  3  N.  Y.,  473. 

< Parker  v.  Sexton,  39  la.,  431;  Ehodes  v.  Sexton,  33  la.,  540 ;  Litchfield  v. 
Hamilton  Co.,  40  la.,  66;  Chicago,  etc.,  E.  Co.  v.  Carroll  Co.,  41  la.,  153; 
Tallman  v.  Cooke,  43  la.,  330.  And  see  Hogelskamp  v.  Weeks,  37  Mich., 
433. 

5  Where  the  law  gives  a  city  full  authority  to  vote  money  for  the  support 
of  the  poor,  etc.,  and  requires  the  supervisors  to  "cause  the  same  to  be 
raised,  assessed  and  collected,"  the  supervisors  have  no  discretion  to  refuse 
on  the  ground  that  funds  for  the  like  purposes  have  previously  been  misap- 
plied.   jE?a;parie  Common  Council  of  Albany,  3  Cow.,  358.    Compare  Will- 
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Delivery  of  warrant.  A  provision  of  statute  that  the  offi- 
cer or  board  making  out  the  warrant  shall  deliver  it  to  the 
collector  by  a  day  named  is  only  directory.^  But  any  such 
delay  as  would  leave  the  collector  insufficient  time  for  com- 
pulsory proceedings  under  the  statute  would  of  course  pre- 
clude their  being  taken. 

Exhausting  anthority.  The  issue  of  a  void  tax  warrant 
would  not  exhaust  the  authority  to  issue  a  valid  one.  In  some 
states  by  statute,  or  by  a  customary  course  of  procedure,  when 
one  valid  process  does  not  result  in  the  collection  of  all  the 
tax,  another  may  issue.^  For  personal  taxes  which  remain  un- 
collected suits  are  sometimes  provided  for,  especially  where 
the  failure  to  collect  is  in  consequence  of  a  removal  of  the 
party  taxed  from  the  treasurer's  jurisdiction. 

Blending  taxes.  A  very  common  provision  of  statute, 
where  several  taxes  are  to  be  spread  upon  the  same  roll,  is 
that  they  shall  be  kept  separate  and  placed  in  distinct  columns 
on  the  roll.  This  advises  the  tax  payer  of  the  nature  of  the 
several  demands  that  are  made  upon  him,  and  enables  him  to 
pay  or  tender  the  amount  of  any  one  the  justice  and  legality 
of  which  he  concedes,  and  to  decline  to  pay  any  other  if  he 
considers  it  unwarranted.  Such  provision  is  mandatory,  and 
if  not  obeyed,  the  taxes  cannot  be  enforced.'    A  custom  to 

iams  V.  School  District,  21  Pick.,  75.  Sometimes  the  auditing  of  accounts 
is  made  by  law  equivalent  to  the  vote  of  a  tax.  See  People  v.  Supervisors 
of  Queens,  1  HOI,  195.  AiVTiere  diilei-ent  roUs  are  required  for  dififerent 
taxes,  the  placing  of  a  tax  on  the  wrong  roll  is  fatal  to  the  tax.  Folkerts  v. 
Power,  43  Mich.,  283. 

lAlvord  V.  Collins,  20  Pick.,  418;  Hubbard  v.  Winsor,  15  Mich.,  146; 
Smith  V.  Crittenden,  16  Mich.,  152.  The  case  of  Cardigan  v.  Page,  6  N.  H., 
183,  is  contra. 

2  See  Eddy  v.  Wilson,  43  Vt.,  363.  The  wan-ant  is  sometimes  extended  or 
renewed,  under  statutes  providing  therefor.  See  Griswold  v.  School  Dis- 
trict, 24  Mich.,  262.  The  extension  is  for  the  benefit  and  convenience  of  the 
collector,  not  of  the  tax  payer.  The  latter  cannot  complain  if  the  officer 
makes  his  return  before  the  expiration  of  the  extended  time.  Drennan  v. 
Beierleia,  49  Mich.,  272.  The  issuing  of  a  new  warrant  while  the  period  of 
extension  of  the  old  one  i§  unexpired,  if  both  the  new  and  the  old  are 
attached  to  the  roll,  wiU  be  immaterial :  a  levy  being  then  good  if  either 
warrant  is  valid.     Bird  v.  Perkins,  33  Mich.,  28. 

3 Thayer  v.  Stearns,  1  Pick.,  482;  Case  v.  Dean,  16  Mich.,  12;  People  v. 
Moore,  1  Idaho,  N.  S,,  662.    See  Silsbee  v.  Stockle,  44  Mich.,  561.     It  would 
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blend  them  cannot  make  the  roll  vahd.'  But  separating  the 
taxes  when  the  statute  does  not  require  it  will  not  affect  the 
roll;  as  this  deprives  no  one  of  any  right  whatever.^  And  no 
doubt  the  rule  as  to  the  effect  of  blending  taxes  might  be 
changed  by  statute,  as  in  some  states  has  been  done. 

Excessiye  taxes.  All  statutes  are  mandatory  which  ex- 
pressly or  by  implication  limit  the  amount  of  taxes  which  may 
be  levied.  When  these  are  exceeded  by  a  sum  which  is  spread 
upon  the  whole  roll,  the  whole  levy  is  void.'  The  levy  is  in 
excess  of  the  jurisdiction  of  the  officers,  and  will  be  as 
deficient  in  the  legal  competency  to  make  out  a  valid  charge 
as  if  made  without  any  authority  whatever.  This  would  not 
defeat  a  separate  tax  lawfully  placed  in  a  separate  column  on 
the  roll,  but  it  would  invahdate  whatever  is  blended  with  the 
excessive  levy,  and  incapable  of  being  separated. 

Excess  in  a  levy  may  happen  from  a  sum  which  has  been 
voted  for  an  unauthorized  purpose  being  included  with  others 
that  are  authorized,  or  from  imposing  more  than  is  permitted 
for  lawful  purposes,  or  from  the  addition  of   unauthorized 

be  otherwise  in  Illinois  under  a  statute  of  that  state.  See  Thatcher  v.  Peo- 
ple, 79  m.,  597.  What  blending  not  fatal  in  New  Jersey,  see  State  v.  Saal- 
mann,  37  N.  J.,  156. 

1  State  V.  Falkinburge,  15  N.  J.,  320;  Camden  &  Amboy  R.  R.  Co.  v.  Hil- 
legas,  18  N.  J. ,  11.  But  now  it  is  provided  by  statute  in  New  Jersey  that  no 
assessment  of  taxes  shall  be  set  aside  on  certiorari  because  the  state  and 
local  taxes  are  blended  together.     See  State  v.  Saalmann,  37  N.  J.,  156. 

2WaU  V.  Trumbull,  16Mich.,  228.  Compare  Torrey  «.  Milbury,  21  Pick.,  64. 

3  Commonwealth  v.  Savings  Bank,  5  Allen,  438,  430.  See  Stetson  v.  Kemp- 
ton,  13  Mass.,  273;  Libby  v.  Burnham,  15  Mass.,  144;  Joyner  v.  School  Dis- 
trict, 3  Cush.,  567:  School  District  v.  MeiTills,  13  Conn.,  437;  Hubbard  v. 
Brainard,  35  Conn.,  563;  First  Ecclesiastical  Society  v.  Hartford,  38  Conn., 
274;  Elwell  v.  Shaw,  1  Me.,  389;  Huse  v.  Merriam,  2  Me.,  375;  Lacy  v. 
Davis,  4  Mich.,  140;  Gerry  w.  Stoneham,  1  Allen,  319;  Goodrich  v.  Lunen- 
burg, 9  Gray,  38 ;  Stone  v.  Bean,  15  Gray,  42 ;  Kemper  v.  McClelland,  19 
Ohio,  308;  Mason  v.  Roe,  5  Blackf.,  98;  Hutchins  v.  Doe,  3  Ind.,  528;  Drew 
V.  Davis,  10  Vt.,  506;  Johnson  v.  Colburn,  36  Vt.,  693;  Wells  v.  Burbank,  17 
N.  H.,  393;  Kinsworthy  v.  Mitchell,  21  Ark.,  145;  Bucknall  v.  Story,  36 
Cal.,  67;  Tucker  v.  The  Justices,  34  Ga.,  370.  As  to  levy  of  excessive  fees, 
see  Mosheru.  Robie,  11  Me.,  135;  Buell  v.  Irwin,  34  Mich.,  145;  Prindle  v. 
Campbell,  9  Minn.,  213.  See  Marsh  v.  Supervisors,  43  Wis.,  503;  Edwards 
V.  Taliafero,  34  Mich.,  13;  Hammontree  v .  Lott,  40  Mich.,  190;  State  v. 
Gosper  Co.  Com'rs,  14  Neb.,  32;  Workman  v.  Worcester,  118  Mass.,  168; 
Goldsmith  v.  Rome  R.  R.  Co.,  63  Ga.,  468; 


430  LAW   OF   TAXATIOK.  [CH.  XIII. 

charges,  or  from  errors  of  the  officers,  whereby  either  the  ag- 
gregate is  made  too  large,  or  individuals  are  charged  more  than 
their  lawful  proportion.  In  the  latter  case  the  individual  taxes 
which  Avere  unjustly  increased  would  alone  be  void;  in  the 
others  the  whole  levy.  The  excess,  however,  may  be  insignifi- 
cant and  inappreciable  in  an  individual  tax,  and  when  it  is  so, 
it  should  be  disregarded,  on  the  maxim  de  minimis  lex  non 
curat.  A  case  where  the  excess  was  but  one  dollar  in  $450,000, 
the  whole  levy,  is  plainly  one  for  the  application  of  this  maxim.' 
But  the  maxim  is  one  to  be  applied  with  caution.  It  has  been 
said  of  it  in  a  case  where  a  tax  was  but  slightly  in  excess  of 
authority:  " The  maxim  is  so  vague  in  itself  as  to  form  a  very 
unsafe  ground  of  proceeding  or  judging;  and  it  may  be  almost 
as  difficult  to  apply  it  as  a  rule  in  pecuniary  concerns  as  to  the 
interest  which  a  witness  has  in  the  event  of  a  cause ;  and  in 
such  case  it  cannot  apply.  Any  interest  excludes  him.  The 
assessment  was  therefore  unauthorized  and  void.  If  the  line 
which  the  legislature  has  established  be  once  passed,  we  know 
of  no  boundary  to  the  discretion  of  the  assessors."  ^  The  like 
rule  has  been  adopted  in  another  case,  which  has  held  that  any 
addition  perceptibly  increasing  an  individual  tax  avoids  it.' 

In  any  case  where  a  party  comes  into  equity  for  relief 
against  a  tax,  it  will  be  as  proper  to  make  relief  depend  upon 
his  paying  what  is  just  in  a  case  in  which  the  levy  was  excess- 
ive as  in  any  other.''     But  a  tax  sale  for  the  excessive  tax  must 

1  Workman  v.  Worcester,  118  Mass.,  168.  See  Thatcher  v.  People,  79 
ni.,  597. 

'iMellen,  Ch.  J.,  in  Huse  v.  Merriam,  2  Greenl.,  375,  376. 

'Case  V.  Dean,  16  Mich.,  13.  But  an  unintentional  error  may  not  have 
this  effect.  Kelley  v.  Corson,  8  Wis.,  183;  O'Grady  v.  Barnhisel,  33  Cal., 
287,  396.  See  State  v.  Newark,  25  N.  J.,  399.  In  Iowa  there  is  a  statute 
that  a  tax  sale  shall  be  upheld  if  any  portion  of  the  tax  for  which  the  sale 
was  made  was  legal.  See  Parker  u.  Sexton,  29  la.,  431.  Where  pai-t  is  legal 
and  part  is  illegal  the  former  will  be  sustained  if  they  are  capable  of  being 
distinguished.  See  O'Kane  v.  Treat,  25  111.,  557;  Briscoe  v.  Allison,  43  lU., 
291;  State  v.  Allen,  43  lU.,  456;  Allen  v.  Peoria,  etc.,  R.  R.  Co.,  44  111.,  85; 
People  V.  Nichols,  49  HI.,  517 ;  Mix  v.  People,  72  111.,  241 ;  State  v.  Plainfield, 
38  N.  J.,  93.  And  as  to  sale  on  judgment  for  taxes,  see  Reeve  v.  Kennedy, 
43  Cal.,  643.  An  excess  inserted  to  cover  possible  contingencies  in  collect- 
ing, held  not  to  render  assessors  liable  in  trespass  where  they  had  acted  in 
good  faith,  and  only  erred  in  judgment.     Colman  v.  Anderson,  10  Mass.  ,105. 

*  Connors  v.  Detroit,  41  Mich.,  128;  Neenan  v.  Smith,  60  Mo.,  293.  If  the 
law  Hmits  the  amount  to  be  levied  to  one  per  cent.,  and  three  per  cent,  is 
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be  void ;  at  least  unless  some  statute  expressly  provides  to  the 
contrary.^  And  the  levy  at  an  excessive  percentage  upon  the 
assessment  cannot  be  sustained  by  showing  that  the  valuation 
was  greatly  too  low,  and  that  the  rate  would  not  have  been 
excessive  had  the  valuation  been  in  accordance  with  the  stat- 
ute.2 

levied,  it  is  said  the  levy  to  the  legal  limit  may  be  upheld.  McPherson  v. 
Foster,  43  la.,  48.  Compare  Worthen  v.  Badger,  33  Ark.,  496.  It  has 
been  held  in.  Kansas  that  a  slight  addition  to  the  roll  may  be  made  to  pro- 
vide for  contingencies  in  collection,  and  if  it  proves  too  much  the  tax  will 
not  be  void  in  consequence.   Marion  Co.  Com.'rs  v.  Harvey  Co.,  26  Kan.,  181. 

1  Silsbee  v.  Stockle,  44  Mich.,  561. 

2  Wattles  V.  Lapeer,  40  Mich.,  634. 
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CHAPTEE  XIY. 

THE  COLLECTION  OF  THE  TAX. 

Summary  remedies  necessary.  Very  summary  remedies 
iiave  been  allowed,  in  every  age  and  country,  for  the  collection 
by  the  government  of  its  revenues.  They  have  been  consid- 
ered a  matter  of  state  necessity.  Without  them  it  might  be 
possible  for  a  party  which  had  been  defeated  in  its  eilorts  to 
obtain  possession  of  the  government  in  the  constitutional  way, 
to  cripple  the  government  for  the  time  being,  and  possibly  to 
break  it  up  altogether.  If  the  state  might  be  deprived  of  the 
resources  for  continuing  its  existence  and  performing  its  regu- 
lar functions  until  a  revenue  could  be  collected  by  the  processes 
provided  for  the  enforcement  of  debts  owing  to  individuals, 
it  would  be  continually  at  the  mercy  of  factions  and  discon- 
tented parties.  Obviously  this  could  not  be  tolerated.  It 
has  been  shown  in  the  preceding  chapters  that  the  protective 
principles  of  the  common  law  are  not  supposed  to  be  violated 
by  a  resort  to  summary  proceedings  in  these  cases.  Summary 
processes  are  not  necessarily  unjust,^  though  they  would  be  so 
if  they  deprived  the  party  of  a  hearing,  or  if  they  precluded 
the  opportunity  for  a  patient  and  deliberate  examination  of 
the  questions  upon  which  his  rights  depend,  before  such  rights 
could  be  finally  concluded  and  cut  off.  But  it  is  not  the  design 
of  legitimate  tax  legislation  to  do  this  in  any  case.  It  may 
depart  widely  in  its  methods  from  those  resorted  to  for  the 
enforcement  of  rights  at  the  common  law,  but  the  fundamental 
rules  of  justice  will  be  observed,  and,  in  theory  at  least,  revenue 
laws  will  be  careful  for  the  protection  of  individual  rights. 

The  law  must  prescribe  remedies.  When  a  tax  is  duly 
and  properly  levied  it  is  to  be  collected  after  some  method 
prescribed  by  law.  For  the  most  part  the  taxes  levied  by  the 
states  are  collected  of  the  persons  taxed,  or  enforced  against 
the  property  in  respect  to  which  they  are  imposed.  In  a  few 
cases,  however,  in  which  no  injustice  could  result  from  such  a 

iMcMiUen  v.  Anderaon,  95  U.  S,,  37. 
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course,  the  state  may  reach  the  party  taxed  by  indirection, 
and  collect  in  the  first  instance  from  some  one  else,  who  in 
turn  will  become  collector  from  the  person  on  whom  the  tax  is 
really  imposed.  The  reason  for  this  is,  that  in  such  cases  it  is 
more  convenient  to  the  state,  and  perhaps  makes  more  certain 
the  collection ;  and  it  could  be  resorted  to  only  when  the  case 
is  such  that  injustice  could  result  to  no  one.  A  case  of  the 
kind  is  where  a  tax  is  imposed  on  the  dividends  or  other  re- 
ceipts of  shareholders  from  the  profits  of  corporations,  or  upon 
their  shares,  and  the  corporation  is  required  to  make  the  pay- 
ment, which  it  would  then  deduct  from  the  payments  to  be 
made  to  shareholders.'  There  is  no  doubt  of  the  light  to  do 
this,  except  as  to  payments  to  be  made  to  non-residents,  nor 
even  as  to  them  if  the  statute  under  which  their  interests  were 
acquired  provided  for  the  levying  and  collection  of  taxes  in 
that  manner.^  The  state  may,  also,  in  some  cases  have  in  its 
own  hands  the  means  of  enforcing  the  tax  without  calling  upon 
any  one ;  as  where  it  taxes  the  salaries  of  its  own  officers,  or 
any  fund  or  sum  of  money  in  its  own  treasury  to  be  paid  to  in- 
dividuals; in  which  case,  under  appropriate  legislation,  the 
tax  may  be  deducted  before  payment  is  made.  So  a  court, 
having  a  fund  in  charge  on  which  a  tax  is  owing,  may,  as  the 
representative  of  the  sovereignty,  direct  the  payment  to  be 
made,  without  raising  any  question  of  the  means  of  enforce- 
ment by  process.' 

'Maltby  v.  Reading  E.  R.  Co.,  53  Pa.  St.,  140;  Haight  r.  Railroad  Co.,  6 
Wall.,  15;  National  Bank  v.  Commonwealth,  9  Wall.,  353;  United  States  V. 
Railroad  Co.,  17  WaU.,  333;  Minot  v.  Railroad  Co.,  18  Wall.,  206;  Ottawa, 
etc.,  Co.  V.  McCaleb,  81  111.,  5.56;  New  Orleans  v.  Savings,  etc.,  Co.,  31  La. 
An.,  826;  Baltimore  v.  City  Passenger  R.  Co.,  57  Md.,  31;  St.  Albans  v. 
National  Car  Co.,  57  Vt.,  68.  In  Maryland  an  action  lies  directly  against 
the  corporation  to  collect  the  tax.  American  Coal  Co.  v.  Allegany  County, 
59  Md.,  185.  Payment,  it  seems,  may  be  enforced  by  mandamus.  Barney 
V.  State,  42  Md.,  480;  McVeagh  v.  Chicago,  49  III.,  318.  But  a  coUector 
with  a,  warrant  against  the  shareholder  cannot  enforce  payment  by  the 
corporation.  First  National  Bank  v.  Fancher,  48  N.  Y.,  534.  And  when 
the  shares  are  taxed  as  such,  though  the  tax  is  to  be  paid  by  the  corporation, 
it  cannot,  it  seems,  be  enforced  against  its  assets  after  it  becomes  insolv- 
ent. Lionberger  v.  Eowse,  43  Mo.,  67;  Relfe  r.  Life  Ins.  Co.,  11  Mo.  Ap., 
374.    See,  further,  ante,  p.  331. 

2  See  ante,  p.  389. 

'  Succession  of  Du  Puy,  33  La,  An.,  258.  It  is  a  principle  of  the  common 
law  that  all  contracts  and  arrangements  made  for  the  defeat  or  evasion  of 
23 
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Methods  of  collection.  A  sovereignty  will  provide  such 
methods  for  the  collection  of  its  revenue  as  are  suitable  to  the 
various  taxes  laid,  and  its  discretion  is  only  limited  by  consti- 
tutional principles. 

Farming  Out  the  Revenues.  This  is  a  method  suited  only  to 
arbitrary  governments  and  unenlightened  people.  It  may  be 
said  in  general  to  consist  in  putting  the  collection  of  the  rev- 
enues under  general  rules  for  the  determination  of  individual 
taxes,  but  without  any  specific  listing,  into  the  hands  of  con- 
tractors, who  are  to  return  to  the  treasury  a  certain  net  result, 
retaining  the  remainder  for  their  profit.  Such  a  system,  by 
making  it  the  personal  interest  of  those  who  are  to  administer 
the  tax  laws  to  render  them  as  productive  as  possible,  might 
increase  the  public  revenues  both  by  inducing  a  more  vigilant 
search  for  subjects  of  taxation,  and  by  insuring  more  strict  en- 
forcement of  colleotions ; '  but  it  is  so  much  liable  to  abuse  and 
oppression  as  to  be  generally  condemned.  In  America  it  would 
not  even  be  proposed,  much  less  tolerated. 

the  revenue  laws  of  a  country  are  illegal,  and  the  courts,  will  give  the  par- 
ties no  remedy  in  respect  to  them.  Clugas  v.  Penaluna,  4  T.  R.,  466;  Wa- 
mell  V.  Reed,  5  T.  R.,  599;  Cope  v.  Rowlands,  2  M.  &  "W.,  149;  Smiths. 
Mawhood,  14  M.  &  W.,  452;  Favor  v.  Philbrick,  7  N.  H.,  326,  340;  Harris  v. 
Runnels,  12  How.,  79.  See,  also,  Bancroft  v.  Dumas,  21  Vt.,  456;  Alexander 
V.  O'Donnell,  13  Kan.,  608;  Howai-d  v.  First  Independent  Church,  18  Md., 
451.  It  is  necessary,  perhaps,  that  both  parties  should  have  knowledge  of 
the  intent  to  violate  the  law ;  for  if  one  be  innocent,  there  is  no  reason  why 
the  guilty  intent  of  the  other  shaU  cause  him  to  suffer.  See  Biggs  v.  Law- 
rence, 3  T.  R.,  454;  Lightfoot  v.  Tenant,  1  B.  &  P.,  551,  556;  Clugas  v.  Pen- 
aluna, 4T.  R.,  466;  Kreiss  v.  Sehgman,  8  Barb.,  439;  Ritchie  r.  Smith,  6 
M.,  G.  &  Scott,  463;  Pellecati).  AngeU,  2  Cromp.,  M.  &  R.,  311;  Fosters. 
Thurston,  11  Cush.,  323;  Webster  v.  Hunger,  8  Gray,  584;  Cambioso  r. 
Maffitt,  3  Wash.  C.  C,  98;  Armstrong  v.  Toler,  11  Wheat.,  358.  The  prin- 
ciple does  not  apply  to  contracts  made  in  evasion  of  the  laws  of  a  foreign 
country,  but  it  does  apply  to  all  contracts  made  abroad  to  be  performed 
here.  See  cases  above  cited.  Also  Holman  v.  Johnson,  1  Cowp.,  841. 
And  compare  Dater  v.  Earl,  3  Gray,  483,  with  Cambioso  v.  Maffett,  3  Wash. 
C.  C,  98. 

lOn  this  ground  Bentham  defended  it.  Works,  Edinburgh  ed.,  vol.  3, 
p.  341.  Some  idea  of  the  oppression  of  which  such  a  system  is  susceptible 
may  be  had  from  the  fact  that  in  France,  just  preceding  the  revolution  which 
dethroned  Louis  XVI.,  it  was  estimated  that,  of  the  taxes  extorted  from  the 
people,  not  more  than  one-fifth  was  received  into  the  public  treasury. 
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Collection  ly  Suit.  On  a  preceding  page  it  has  been  shown 
that  taxes  are  not  debts  in  the  ordinary  sense/  and  that  there- 
fore a  suit  will  not  in  general  lie  for  their  recovery.  This  rule, 
however,  is  not  universal ;  for  sometimes  a  right  to  bring  suit 
is  expressly  given,^  and  where  it  is  the  statute  must  be  closely 
followed,  and  any  conditions  which  are  named  must  be  ob- 
served.' Sometimes,  also,  the  implication  of  an  intent  to  give 
a  remedy  by  suit  may  be  so  strong  as  to  be  conclusive;  as 
Av-here  the  statute  provides  for  a  tax,  but  is  silent  as  to  the 
method  of  collection.'' 

Where  a  suit  for  collection  is  allowed,  the  general  statute  of 
hmitations  will  be  applicable  unless  the  statute  provides  other- 
wise.'^   It  will  be  a  good  defense  to  the  suit  that  the  tai  for 

1  Ante,  p.  15. 

2  This  may  be  done  as  to  taxes  laid  before  the  law  was  passed  giving  the 
right.     York  v.  Goodwin,  67  Me.,  260. 

^  Where  the  statute  gives  a  right  to  bring  suit  after  return  of  the  tax  unpaid, 
it  must  be  strictly  followed,  and  a  suit  will  not  lie  without  such  return. 
McCallum  v.  Bethany,  43  Mich.,  457.  Where  the  statute  made  the  tax 
roU  prima  facie  evidence  of  the  legality  and  regularity  of  the  assessment 
of  the  tax,  and  provided  that,  in  a  suit  thereon,  judgment  should  be  ren- 
dered against  the  person  taxed  unless  he  proved  payment,  it  was  held  that 
the  defendant  might  nevertheless  disprove  the  prima  facie  case  of  liability. 
Wattles  V.  Lapeer,  40  Mch.,  634.  See  San  Francisco  v.  Phelan,  61  Cal.,  617. 
The  right  to  sell  property  to  enforce  payment  of  a  tax  depends  upon  the 
legal  liability  of  the  owner  to  pay  the  tax  and  a  legal  default  in  making  pay- 
ment. Green  v.  Craft,  38  Miss.,  70.  As  to  non-residents,  see  New  York, 
etc.,  R.  Co.  V.  Lyon,  16  Barb.,  651. 

<See  Territory  v.  Eeyburn,  MoCahon,  134;  State  v.  Williams,  8  Tex.,  384; 
Houston,  etc.,  R.  Co.  v.  State,  39  Tex.,  149;  Perry  Co.  v.  Railroad  Co.,  58 
Ala.,  546;  Slack  v.  Ray,  36  La.  An.,  674;  Rutledge  v.  Fogg,  3  Cold.,  554; 
Memphis  v.  Looney,  9  Bax.,  130.  Further  as  to  the  right  to  collect  by  suit, 
see  Savings  Bank  v.  United  States,  19  Wall.,  337;  Johnston  v.  Louisville, 
11  Bush,  537.  And  as  to  irregularities  in  the  warrant,  see  United  States 
V.  Tilden,  9  Ben.,  368.  Where  the  statute  provided  a  special  remedy  for  the 
collection  of  a  personal  tax  by  suit,  and  a  mode  of  reviewing  the  judgment, 
it  was  held  that  the  party  was  confined  to  this  mode  of  review.  Washing- 
ton Co.  V.  German  American  Bank,  38  Minn.,  360.  If  a  contractor  or  his 
assigns  are  alone  authorized  to  sue,  the  pleadings  must  show  that  the  plaint- 
iflf  is  one  or  the  other.  Bays  v.  Lapidge,  53  Cal.,  481.  As  to  what  the  col- 
lector must  show  who  resorts  to  a  summary  proceeding  for  the  collection  of 
a  tax  in  Louisiana,  see  Clinton, etc.,  R.  Co.  v.  Tax  Collector,  30  La.  An.,  636. 

■''  Taxes  against  an  estate  in  Maine  are  a  preferred  claim,  and  may  be  col- 
lected without  being  proved  before  commissioners.  Bulfinch  v.  Benner,  64 
Me.,  404.  In  Massachusetts  suit  must  be  brought  therefor  within  two  years 
from  the  time  the  administrator  filed  his  bond,  or  it  will  be  barred,  unless 
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any  reason  is  illegal,  but  mere  irregularities  may  be  overlooked, 
as  they  would  be  in  a  suit  to  recover  back  the  amount  after 
payment.'  Interest  will  not  be  recoverable  unless  expressly 
given  by  statute,^  nor  can  any  recovery  be  had  without  proof 
of  such  proceedings  as  are  essential  to  the  making  out  of  a 
legal  tax  and  a  default  in  payment.'  The  collection  is  to  be 
made  of  the  party  taxed,  though  he  may  have  parted  with  the 
property  in  respect  of  which  he  was  assessed,*  or  even  though 
the  property  may  have  been  accidentally  destroyed.^ 

the  case  comes  within  some  statutory  exception  applicable  to  creditors  gen- 
erallv.  Rich  v.  Tuckerman,  131  Mass.,  333.  See,  as  to  Indiana,  Henderson  v. 
Whitinger,  56  Ind.,  131.  In  Nevada,  California  and  Alabama,  the  statute 
of  limitations  applies  in  suits  by  the  state  for  taxes,  and  also  in  suits  by  the 
municipalities.  State  v.  Mining  Co.,  14  Nev.,  330;  San  Francisco  v.  Jones, 
SO  Fed.  Rep.,  188;  Perry  Co.  v.  Railroad  Co.,  58  Ala.,  546. 

•State  V.  Nor.  Belle  M.  Co.,  15  Nev.,  385;  Houston  Co.  Com'rs  v.  Jessup, 
23  Minn.,  553.  Inequalities  in  the  assessments  is  no  defense.  Potosi  v. 
Casey,  37  Mo.,  373.  But  fraud  may  be.  State  i;.  Cent.  Pac.  R.  Co.,  7  Nev., 
99 ;  Western  R.  Co.  v.  Nolan,  48  N.  Y.,  513.  And  it  is  always  a  defense  that 
the  party  was  not  subject  to  the  taxing  jurisdiction.  McCrillis  v.  Mansfield, 
64  Me.,  198.  But  it  is  no  defense  to  a  legal  tax  that  the  party  has  paid  others 
which  were  illegal.  Railroad  Co.  v.  Alamance  Co.,  83  N.  C,  359;  Railroad 
Co.  V.  Brunswick  Co.,  73  N.  C,  10;  Bridge  Co.  v.  New  Hanover  Co.,  73  N. 
C,  15;  Railroad  Co.  v.  Brogden,  74  N.  C,  707;  Wayne  v.  Savannah,  56  Ga., 
448. 

^Danforthw.  Williams,  9  Mass.,  324;  ante,  p.  17. 

'  Lockhart  v.  Houston,  58  Tex.,  317 ;  Thompson  v.  Gardner,  10  Johns.,  404; 
8t.  Anthony,  etc.,  Co.  v.  Greeley,  11  Minn.,  331.  Compare  Kinsworthy  v. 
MitcheU,  21  Ark.,  145;  Garbaldi  v.  Jenkins,  37  Ark.,  453. 

*  Everson  v.  Syracuse,  39  Hun,  485. 

s  Farrell  v.  United  States,  99  IT.  S. ,  231.  A  land  owner  having  died  insolv- 
ent with  taxes  in  arrear,  crops  raised  on  the  land  by  the  family  the  next 
season  cannot  be  taken  for  such  taxes.    Gregory  v.  Wilson,  53  Ind.,  333. 

The  statute  gave  a  suit  for  taxes  against  any  one  who  should  remove  out  of 
the  precinct  after  assessment.  This  applied  to  the. case  of  one  who  left,  but 
with  the  intention  of  returning  after  six  months.  Houghton  v.  Davenport, 
S3  Pick.  ,'335.  But  one  cannot  be  made  liable  for  a  tax  assessed  after  he  has 
removed  from  the  municipality,  even  though  the  vote  granting  the  money 
was  had  while  he  was  a  resident.     Waxev.  First  Parish,  8  Cush.,  367. 

In  Alabama  a  tax  may  be  collected  by  garnishing  the  creditor  of  the  de- 
linquent. State  i\  McAllister,  60  Ala.,  105.  The  right  to  bring  suit  is  not 
taken  away  by  a  new  constitutional  provision  for  collection  in  another  mode 
so  long  as  the  statutes  which  allow  suit  remain  unrepealed.  New  Orleans  v. 
Wood,  34  La.  An.,  733.  In  Michigan  a  collector  bringing  suit  for  a  tax  must 
do  so  within  the  Ufe  of  his  warrant.  Putnam  v.  Fife  Lake,  45  Mich.,  135. 
In  Pennsylvania  he  may  sue  after  the  warrant  has  expired,  and  at  his  option 


CH.  XIV.]  THE   COLLECTION    OF   THE   TAX.  437 

Enforcement  ty  Arrest  of  the  Person.  "We  refer  here  to  ar- 
rest as  the  ordinary  proceeding,  and  not  in  the  course  of  pros- 
ecution for  a  penalty  or  forfeiture.  The  early  state  laws 
authorized  process  against  the  body  of  the  person  taxed,  as  an 
ordinary  process  for  the  enforcement  of  all  taxes  which  were 
a  personal  charge.  But  commonly  it  was  not  allowed  to  be 
resorted  to  unless  on  search  the  officer  was  unable  to  find  prop- 
erty.^ It  is  a  harsh  remedy,  and  these  statutes  have  very  gen- 
erally been  repealed.  Whei-e  arrest  is  allowed,  the  officer 
must  be  sure  of  his  process  and  follow  the  statute  strictly,  or 
he  may  make  himself  a  trespasser.^ 

In  the  case  of  hcense  taxes  it  is  still  customary  to  provide 
for  arrest  and  imprisonment  as  a  means  of  enforcing  payment,' 
and  municipalities  are  empowered  to  pass  ordinances  for  that 
purpose.  But  general  words  in  a  city  charter,  not  expressly  con- 
ferring the  power,  wiU  not  be  sufficient  to  give  the  authority.* 


he  may  pay  the  tax  himself  and  then  bring  suit.  Shriver  v.  CoweH,  92  Pa. 
St.,  363. 

The  following  is  a  case  of  some  interest :  The  state  was  enjoined  in  1863 
from  collecting  from  a  corporation  certain  taxes.  In  1878  the  state  took  pro- 
ceedings to  collect  taxes  from  the  same  corporation ;  the  right  to  collect 
resting  on  the  same  ground  as  in  1863.  Held,  that  the  matter  was  not  res 
adjudicata.  "  The  parties  are  bound  so  far  as  regards  the  subject-matter 
then  involved,  but  are  at  liberty  to  raise  anew  the  same  legal  questions  in  a 
case  arising  subsequently,  even  although  the  facts  may  be  substantially 
alLbe."    Lake  Shore,  etc.,  R.  Co.  v.  People,  46  Mich.,  193. 

A  county  having  authority  to  sue  for  taxes  has  authority  to  compromise 
and  receive  less  than  the  whole,  and  if  it  shall  do  so,  and  then  proceed  to 
collect,  the  proceedings  will  be  enjoined.  St.  Louis,  etc.,  P.  Co.  v.  Anthony, 
73  Mo.,  481;  citing  Supervisors  v.  BirdsaU,  4  Wend.,  453;  Supervisors  v. 
Bowen,  4  Lans.,  31. 

1  Lothrop  V.  Ide,  13  Gray,  93 ;  Hall  v.  Hall,  3  Allen,  5.  See  In  re  Nichols, 
54  N.  Y.,  63.  Arrest  after  return  day  sustained.  Bassett  v.  Porter,  4 Gush., 
487.    As  to  relief  from  an-est,  see  Aldrich  v.  Aldrich,  8  Met.,  103. 

2  Boardman  v.  Goldsmith,  48  Vt.,  403.  Where  a  person  is  arrested,  deten- 
tion to  compel  the  payment  of  illegal  fees  makes  the  collector  liable.  Wil- 
cox V.  Gladwin,  50  Conn.,  77. 

3  Commonwealth  v.  Byrne,  30  Grat.,  165  (citing  BaiTstt  v.  Porter,  4  Cush., 
487;  Daggett  v.  Everett,  19  Me.,  373;  Rising  v.  Granger,  1  Mass.,  47;  Apple- 
ton  V.  Hopkins,  5  Gray,  530 ;  Kingman  v.  Glover,  3  Rich.,  27).  And  see  post, 
chapter  XIX. 

■•St.  Louis  V.  Green,  7  Mo.  App.,  468.  See  St.  Louis  v.  Sterneberg,  4  Mo. 
App.,  453.  Perhaps  it  may  be  otherwise  if  the  state  collects  its  taxes  in  this 
mode.    See  Slack  v.  Ray,  36  La.  An.,  674. 
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A  constitutional  provision  inhibiting  imprisonment  for  debt 
has  no  application  to  the  case  of  a  license  tax.^ 

Distress  and  Sale  of  Chattels.  To  authorize  the  collector  to 
distrain  goods  and  chattels  for  the  satisfaction  of  a  tax,  the 
officer  must  have  for  the  purpose  such  a  warrant  as  is  provided 
by  law,  and  the  law  must  give  authority  for  the  seizure.^ 

A  distress  warrant  is  in  the  nature  of  an  execution,'  and 
therefore  seems  at  first  blush  a  very  arbitrary  process,  since  it 
issues,  under  most  of  our  tax  laws,  without  any  previous  judi- 
cial determination  of  liability.  But,  as  has  already  been  said, 
this  does  not  deprive  a  party  aggrieved  of  his  remedy.  It 
only  makes  his  remedy  wait  the  superior  urgency  of  govern- 
ment necessities.  It  has  been  well  said  of  collection  by  dis- 
tress: "This  method  of  collecting  taxes  is  as  well  established 
by  custom  and  usage  as  any  principle  of  the  common  law.  A 
similar  practice  prevailed  in  all  the  colonies  from  the  first 
dawn  of  their  existence ;  it  has  been  continued  by  all  the  states 
since  their  independence,  and  had  existed  in  England  from 
time  immemorial.  Indeed,  it  is  necessary  to  the  existence  of 
every  government,  and  is  based  upon  the  principle  of  self-pres- 
ervation.''    This  is  conclusive  of  the  right  to  ^^rovide  for  it." 

But  it  has  sometimes  been  deemed  necessary,  after  giving 
the  ordinary  remedy  by  distress,  to  go  further.  That  remedy 
will  not  justify  any  invasion  of  the  rights  or  axij  interference 
with  the  property  of  others  than  the  very  persons  upon  whom 

1  Charleston  v.  Oliver,  16  S.  C,  47. 

2  A  municipal  corporation  cannot  provide  for  sucn  a  warrant  By  ordinance, 
vi^ithout  statutory  authority  for  the  purpose.     Bergen  v.  Clarkson,  6  N.  J., 

i*  Virden  v.  Bowers,  55  Miss.,  1. 

*  State  V.  Allen,  3  McCord,  55.  See,  also,  Murray's  Lessee  v.  Hoboken, 
etc..  Land  Co.,  18  How.,  373;  Harris  v.  Wood,  6  T.  B.  Monr.,  641,  643;  Mc- 
Carrol  v.  Weeks,  5  Hayw.,  346;  Willis  v.  Wetherbee,  4  N.  H.,  118;  New 
Orleans  v.  Cannon,  10  La.  An. ,  764. 

As  to  when  a  tax  is  due  in  Ohio,  see  Hoglen  v.  Cohan,  30  Ohio  St.,  436. 
It  is  no  excuse  for  the  non-payment  of  a  tax  in  f uU  that  in  like  instances 
the  collector,  without  authority  and  of  his  own  motion,  has  remitted  a  part 
of  the  tax.    New  Orleans  v.  Meister,  83  La.  An.,  646. 

The  power  to  distrain  may  be  made  to  extend  to  realty.  Springer  v. 
United  States,  103  U.  S.,  586.  The  fact  that  a  remedy  by  distress  is  given 
will  not,  unless  the  statute  is  explicit,  take  away  any  existing  right  to  col- 
lect taxes  by  suit.     Dubuque  v.  Railroad  Co.,  39  la.,  56. 


CH.  XIV.J  THE    COLLECTION    OF    THE    TAX.  439 

the  tax  is  imposed.  If  the  property  of  another  is  distrained, 
the  officer  may  be  sued  in  trespass,  or  the  property  may  be 
taken  from  him  on  writ  of  replevin.'  Under  pretense  of  this 
right  it  has  been  found  possible  seriously  to  embarrass  the  offi- 
cer in  the  performance  of  his  duties,  by  means  of  unfounded 
claims,  or  those  the  officer  believes  to  be  such.  To  preclude 
this,  statutes  have,  in  some  cases,  been  passed,  taking  away  the 
ordinary  remedies  agains':  the  collector,  and  leaving  the  claim- 
ant to  some  other  remedy.  Some  of  these  statutes,  which 
merely  prohibit  replevin  Being  brought  against  the  officer,  are 
referred  to  elsewhere.  The  New  York  Eevised  Statutes  author- 
ized the  collector  to  seize  and  sell  not  only  goods  and  chattels 
of  the  party  taxed,  but  any  goods  and  chattels  in  his  posses- 
sion, and  declared  that  "  no  claim  of  property  made  by  any 
other  person  shall  be  available  to  prevent  a  sale."  This  stat- 
ute was  enforced  without  question  of  its  validity.^  A  similar 
statute  in  Michigan  was  strongly  contested  as  not  being  due 
process  of  law,  and  was  upheld  by  a  divided  court.'  In  ISTew 
Jersey  a  tax  collector  may  be  authorized  to  seize  on  a  tax  war- 
rant the  tenant's  goods  for  a  tax  assessed  against  the  landlord 
in  respect  of  the  leased  premises.*  In  Pennsylvania  a  statute 
has  been  enforced  which  empowered  the  collector  to  distrain 
the  property  of  an  occupier  of  land  wherever  found,  for  the 
satisfaction  of  a  tax  assessed  in  respect  to  the  land  against  the 
owner." 

So  it  has  been  held  competent  by  law  to  make  a  purchaser 
of  land,  who  enters  into  possession,  chargeable  personally  with 


1 A  chattel  belonging  to  one  man  cannot  be  taken  for  a  tax  against  an- 
other, even  though  the  latter  had  been  owner,  and  was  still  in  possession. 
Daniels  v.  Nelson,  41  Vt.,  161.  Property  in  the  custody  of  the  law  cannot 
be  seized  for  taxes.  Prince  George  Co.  v.  Clarke,  36  Md.,  206;  Yuba  Co.  v. 
Adams,  7  Cal.,  35. 

'-Sheldon  v.  Van  Buskirk,  3  N.  Y.,  473.  No  point  was  made  of  the  con- 
stitutional competency  of  such  legislation. 

3  Sears  v.  Cottrell,  5  Mich.,  251. 

7i^  to  the  liability  of  a  railroad  company  formed  by  the  consolidation  of 
two,  to  pay  the  tax  on  the  defunct  roads,  see  Bailey  v.  Railroad  Co.,  23 
"WaU.,  604. 

morrow  V.  Dows,  28  N.  J.  Eq.,  459. 

^  McGregor  ?',  Montgomery,  4  Pa.  St.,  337.  The  warrant  is  no  lien  upon 
personalty  until  actual  seizure.    Moore  v.  Marsh,  60  Pa.  St.,  46. 
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the  tax  previously  assessed.'  These  are  illustrations  of  what 
we  must  admit  are  harsh  proceedings,  but  which  nevertheless 
are  sometimes  allowed  by  statute.^ 

Property  seized  for  taxes  will  be  taken  subject  to  any  prior 

'  Henry  v.  Horstick,  9  Watts,  412.  See,  also,  Smeich  v.  York  County,  68 
Pa.  St.,  439.  But  an  express  statute  would  be  requisite  to  create  such  a  lia- 
bility. Atlantic,  etc.,  R,  R.  Co.  ■;;.  Cleins,  2  Dill.,  175.  See  Blodgett  v.  Ger- 
man, etc..  Bank,  09  Ind.,  153;  Volger  v.  Sidener,  86  Ind.,  545.  Where 
property,  after  alienation,  is  allowed  by  the  vendor  to  remain  on  the  tax 
books  of  the  county,  and  he  fails  to  avail  himself  of  the  means  provided  by 
law  to  have  the  assessment  corrected,  he  is  liable  for  such  taxes,  and  they 
may  be  recovered  by  suit.  County  Commissioners  v.  Clagett,  31  Md.,  210. 
Where,  on  a  tax  warrant  issued  by  assessors  having  juz-isdiction,  and  fair  on 
its  face,  bank  shares  are  sold,  the  cashier  of  the  bank  is  justified  in  issuing 
new  certificates  to  the  purchaser,  who,  thereby,  becomes  entitled  to  the  div- 
idends, whether  the  tax  was  rightfully  assessed  or  not.  Smith  v.  North- 
ampton Bank,  4  Cush.,  1. 

-A  pvirchaser  of  property  on  which  taxes  are  due  and  unpaid  does  not 
thereby  become  personally  liable  for  then-  payment  unless  by  statute.  Big- 
gins V.  People,  96  111.,  381.  A  statute  declailng  that  goods  and  chattels  on 
lands  assessed  shall  be  deemed  to  belong  to  the  person  to  whom  they  are 
assessed  wUl  not  apply  to  property  transiently  there  for  the  owner's  pur- 
poses: e.  g.,  the  engine  and  cars  of  a  railroad  company.  Lake  Shore,  etc., 
R.  Co.  V.  Roach,  80  N.  Y.,  839.  In  Pennsylvania  personal  property  remain- 
ing on  land  after  the  land  has  been  assigned  for  the  benefit  of  creditors  is 
liable  to  be  seized  for  taxes  against  the  land  assessed  either  before  or  after 
tlie  assignment.     Wright  v.  Wigton,  84  Pa.  St.,  163. 

No  lien  on  personalty  is  created  in  Illinois  until  the  tax  books  are  placed 
in  the  colleclur'a  hands.  Gaar  v.  Hurd,  92  111.,  315;  Ream  v.  Stone,  102  111., 
359.  And  it  is  not  then  a  lien  on  specific  property,  but  upon  aU  the  person- 
alty of  the  owner,  subject  to  all  prior  valid  existing  liens.  Cooper  v.  Corbin, 
105  111.,  224.  In  Idaho  it  is  said  a  hen  is  merely  to  secure  the  public,  and  if 
after  judgment  for  a  tax  an  appeal  is  taken  and  an  appeal  bond  given  to 
secure  the  final  judgment,  the  hen  is  vacated.  People  v.  Preston,  1  Idaho, 
374.  Goods  assigned  for  the  benefit  of  creditors  after  the  tax  is  assessed 
cannot  be  seized  for  the  tax  in  the  hands  of  the  assignee,  unless  the  statute 
gives  a  hen.  Lyon  v.  Guthard,  53  Mich.,  271.  But  in  Iowa  taxes  assessed 
against  goods  which  pass  to  the  hands  of  an  assignee  for  creditors  are  en- 
titled to  priority  by  statute,  without  any  demand  or  levy,  and  the  assignee 
at  his  peril  must  provide  for  and  pay  them.  Huiscamp  v.  Albert,  60  la., 
421.  In  the  same  state,  however,  a  mortgagee  of  goods  who  takes  posses- 
sion before  they  have  been  seized  for  taxes,  and  who  sells  for  the  satisfaction 
of  his  demand,  either  in  person  or  through  a  receiver  appointed  by  a  court, 
is  entitled  to  the  proceeds  as  against  the  tax  collector.  Marsh  v.  Bird,  23 
Fed.  Rep.,  180.  Where  a  tax  is  assessed  on  pei-sonalty  in  the  hands  of  an 
assignee  for  creditors,  the  assignee  must  pay  them  as  between  himself  and 
a  mortgagee  of  the  assigned  realty,  although  by  statute  such  taxes  are  a  lien 
on  realty.    Brooks  v.  Eighmey,  58  la.,  276. 
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lien  existing  in  favor  of  individuals;  and  it  therefore  becomes 
important  to  know  at  what  time  the  lien  for  taxes  will  attach. 
And  this  will  depend  on  whether  the  statute  directly  or  by  im- 
plication prescribes  a  rule  for  the  case.  If  it  does  not,  the  hen 
will  attach  from  the  time  the  goods  are  distrained ;  not  from 
the  time  of  assessment,  or  even  of  the  delivery  of  the  tax  war- 
rant to  the  oiScer.' 

What  property  shaU  be  subject  to  distress  the  statute  itself 
will  determine ;  and  it  may  or  may  not  be  the  same  which  is 
subject  to  execution  on  judgments.^  If  the  distress  for  any 
reason  is  returned  to  the  owner,  without  being  in  any  manner 
appropriated  to  the  discharge  of  the  tax,  the  tax  is  not  paid, 
and  may  be  distrained  for  a  second  time.^ 

It  is  very  proper  that  a  demand  of  the  tax  should  be  made  a 
prerequisite  to  the  levy  by  distress ;  *  and  it  is  not  often  that 

1  See  Tompkins  v.  Railroad  Co.,  18  Fed.  Rep.,  344. 

In  Illinois  the  lien  attaches  when  the  tax  books,  with  the  proper  warrant 
authorizing  collection,  are  delivered  to  the  collector.  Gaar  v.  Hurd,  93  HI., 
315;  Binkert  v.  Wabash  R.  Co.,  98  111.,  205;  Ream  v.  Stone,  103  111.,  359.  If 
this  is  after  an  attachment  has  been  levied,  but  before  sale  under  it,  the 
attachment  is  not  displaced.     Gaar  v.  Hurd,  supra. 

"The  law  of  Georgia  creates  a  general  lien  which  attaches  at  the  time 
when  the  property  is  liable  by  law  to  taxation  upon  all  the  property  of  the 
citizen."  Gledney  v.  Deavors,  8  Ga.,  479, 483.  See,  also.  Freeman  v.  Mayor 
of  Atlanta,  66  Ga.,  617,  as  to  city  lien. 

While  the  owner  in  Iowa  is  bound  to  pay  the  taxes  on  his  land  whether 
listed  in  his  name  or  not,  he  is  not  bound  to  pay  the  taxes  on  personalty 
erroneously  listed  to  another.    Brownlee  v.  Marion  Co.,  53  la.,  487. 

2  In  Kansas  promissor-y  notes  and  mortgages  may  be  seized  on  a  tax  war- 
rant. Blain  v.  Irby,  25  Kan.,  499.  As  to  collection  by  distress  of  a  school 
tax  when  by  a  division  of  a  school  district  after  a  tax  is  levied,  the  property 
liable  is  found  to  be  in  the  new  district,  see  McKay  v.  Batchellor,  2  Col.,  591. 

i^Farnsworth  Co.  v.  Rand,  65  Me.,  iO.  In  general  it  is  the  seizure  of 
goods  which  oi-eates  a  lien  unless  the  statute  expressly  gives  one.  McKay 
V.  Bachellor,  3  Col.,  591.  In  Georgia,  if  property  is  in  custody  of  the  law, 
the  state  lien  for  taxes  overrides  all  others  except  the  judicial  costs.  Georgia 
V.  Atlantic,  etc.,  R.  Co.,  3  Woods,  434. 

^See  Hoozer  v.  Buckner,  11  B.  Monr.,  183.  Such  a  demand  is  not  essen- 
tial before  levy  of  distress  unless  the  statute  requu-es  it.  Ives  v.  Lynn,  7 
Conn.,  504.  Where  demand  is  a  step  in  the  establishment  of  a  lien,  it  can- 
not be  dispensed  with,  and  it  ought  to  be  for  the  specific  amount  to  be  paid. 
United  States  v.  Pacific  R.  Co.,  4  Dill.,  71.  As  to  the  necessity  for  strict 
compliance  with  the  statute,  see  Villey  v.  Jarreau,  33  La  An.,  391.  See 
further  as  to  the  sufficiency  of  a  demand,  Himmelman  v.  Townsend,  49 
Cal.,  150 ;  Same  v.  Booth,  53  Cal.,  50. 
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statutes  are  passed  which,  are  so  little  regardful  of  the  rights 
of  the  citizen  as  to  authorize  distress  without  the  persons 
taxed  being  at  least  called  upon,  and  given  the  opportunity  to 
pay  without  the  expense  and  annoyance  of  a  levy.  A  require- 
ment by  statute  of  demand  or  personal  notification  is  im- 
perative, and  distress  without  it  would  be  illegal.^  Statutes 
regarding  notice,  and  limiting  the  time  within  which  sale  of 
the  distrained  property  shall  be  made,  are  also  imperative,  and 
the  officer  becomes  a  trespasser  ab  initio,  if  he  proceeds  to  a 
sale  in  disregard  of  them.^    In  short,  in  those  cases  in  which 

1  Cones  V.  Wilson,  14  Ind.,  465,  466.  The  collector's  authority  must  be 
strictly  pm-sued.  Bishop  v.  Lovan,  4  B.  Monr.,  116.  Where  the  sheriff  was 
to  distrain  for  taxes,  if  on  presenting  an  account  of  the  taxes  and  offering 
a  receipt  they  were  not  paid,  a  distress  without  these  was  illegal.  Hoozer 
('.  Buckner,  11  B.  Monr.,  183,  184.  See  to  the  same  point,  Johnsons.  Mc- 
Intu-e,  1  Bibb,  29o;  Atkinson  v.  Amick,  25  Mo.,  404;  Thompson  v.  Eogers, 
4  La.,  9 ;  Bm-d  v.  Ramsey,  9  S.  &  E.,  109 ;  St.  Anthony,  etc.,  Co.  v.  Greely, 
11  Minn.,  325;  Boimell  v.  Roane,  20  Ark.,  114;  Moulton  v.  Blaisdell,  24  Me., 
288;  Ives  v.  Lynn,  7  Conn.,  504;  Harrington  v.  Worcester,  6  Allen,  576.  A 
liemand  at  the  last  and  usual  place  of  abode  of  a  non-resident  in  the  town, 
if  he  has  no  agent  there,  is  sufficient  to  justify  a  subsequent  seizure  and 
sale  of  his  goods  under  the  statute  wliich  requires  that  ' '  the  collector  shall, 
before  distraining  the  goods  of  any  person  for  his  tax,  demand  payment 
thereof  of  such  person,  if  to  be  found  within  his  precinct."  King  v.  Whit- 
comb,  1  Met. ,  328.  Where  the  law  required  supervisors,  before  issuing  du- 
pUcate  and  warrant  for  the  collection  of  road  taxes,  to  give  notice  to  all 
persons  I'ated  for  such  taxes,  by  advertisement  or  otherwise,  to  attend  at 
such  times  and  places  as  such  supervisors  may  dheot,  so  as  to  give  such  per- 
sons fuU  opportunity  to  work  out  then-  respective  taxes,  held,  to  be  manda- 
tory and  a  condition  precedent.    MiUer  v.  Gorham,  38  Pa.  St.,  309. 

Where  a  city  charter  provides  for  thhty  days'  publication  of  a  notice  to 
pay  taxes,  but  allows  other  legal  notice,  a  publication  for  one  day,  coupled 
with  due  pubUc  posting,  has  been  held  sufficient.  Brunswick  v.  Finney,  54 
Ga.,  317. 

2  The  statute  required  property  seized  for  taxes  to  be  sold  within  four 
days.  Keeping  it  longer  was  held  to  make  the  officer  a  trespasser  ab  initio. 
Brackett  v.  Vining,  49  Me, ,  356.  Sale  void  which  is  made  after  the  time 
thus  limited.  Pierce  v.  Benjamin,  14  Pick.,  356;  Noyes  v,  HaverhiU,  11 
Cush.,  338;  Lefavour  v.  Bartlett,  42  N.  H.,  555.  As  to  defects  in  a  notice 
of  sale  that  do  not  avoid  it,  see  Barnard  v.  Graves,  13  Met.,  85;  Scott  v. 
Watkins,  22  Ark.,  556;  Lyle  v.  Jaques,  101  lU,,  644;  Rawson  v,  Spencer, 
113  Mass.,  40.  Where  the  statute  provides  for  notice,  the  party  cannot  be 
in  default  until  he  has  received  it.  Smith  v.  State,  43  Ala.,  344.  A  prema- 
ture lev}'  by  a  coUector  without  sufficient  cause  renders  him  liable  in  tres- 
pass. Veit  V.  Graff,  37  Ind.  ,253,  Where  the  collector  is  required  to  appoint 
a  time  and  place  to  receive  payment  of  the  tax,  if  the  tax  payer  when  called 
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property  is  to  be  sold  for  taxes  without  judicial  process,  it  is 
indispensable  that  all  the  proceedings  —  except  such  as  may  be 
mere  formalities  of  no  importance  to  the  tax  payer  —  be  in 
strict  compliance  with  the  law.^  It  would  be  idle  to  undertake 
to  give  in  this  place  any  statement  of  the  very  diverse  statu- 
tory requirements  of  the  different  states.  The  principles  above 
stated  are  of  general  application  and  will  be  suiRcient  to  deter- 
mine the  rule  of  legal  liability  and  of  oiRoial  duty  in  most  cases.- 

upon  expresses  a  purpose  not  to  pay  at  all,  the  collector  need  not  name 
time  and  place  for  the  purpose,  but  may  levy  at  once.  Downer  v.  Wood- 
buiy,  19  Vt.,  339;  Wheelock  v.  Archer,  26  Vt.,  380;  Hurlbut  v.  Green,  42 
Vt. ,  316.  In  Vermont  it  is  decided  that  provisions  in  a  statute  requiring  the 
collector  to  keep  a  distress  four  days  before  advertising,  and  to  advertise  six 
days,  do  not  restrict  him  to  this  exact  time,  though  he  may  not  sell  in  less. 
Clemens  v.  Lewis,  36  Vt.,  673.  See  Hai-riman  v.  School  District,  35  Vt.,  311. 
That  a  levy  on  personalty  is  prima  facie  a  satisfaction  of  a  tax,  see  Henry  v. 
Gregory,  39  Mich.,  68.  In  Indiana  there  seems  to  be  a  lien  for  taxes  on  per- 
sonalty from  the  time  when  the  duplicate  comes  to  the  collector's  hands. 
Barker  v.  Morton,  19  Ind.,  146.  And  this  would  not  be  divested  in  favor 
of  an  execution  subsequently  issued.  Evans  v.  Bradford,  35  Ind.,  537;  Mc- 
Mel  V.  Farneman,  37  Ind.,  303. 

A  sale  for  taxes  at  ten  in  the  morning,  when  the  sale  had  been  adjourned 
to  one  in  the  afternoon,  is  void  and  makes  the  officer  a  trespasser.  Buzzell 
V.  Johnson,  54  Vt.,  90.  In  Maine  the  propei'ty  seized  need  not  be  sold  in  the 
same  town  if  proper  reasons  exist  for  removing  it  into  another.  Carville  v. 
Additon,  62  Me.,  459.  When  the  collector,  after  selling  enougii  to  pay  the 
tax  and  expense  of  sale,  sells  other  property  distrained,  he  will  be  a  trespasser 
ab  initio  only  in  respect  to  the  articles  sold  m  excess  of  the  necessity.  Seek- 
ins  V.  Goodale,  61  Me.,  400,  explaining  Williamson  v.  Dow,  32  Me,,  559. 

A  collector  has  no  right  to  redeliver  to  the  owner  property  seized  for  a 
tax,  on  receiving  from  the  owner  a  bond  conditioned  that  the  property  shall 
be  returned  to  him  if  the  tax  is  judicially  determined  to  be  good.  Such  a 
bond  would  be  void.  Hardesty  v.  Price,  8  Col.,  556.  See,  for  the  same 
principle,  Morgan  v.  Hale,  12  W.  Va.,  713;  McWilliams  v.  Phillips,  51  Miss., 
196.  In  this  last  case  it  is  held  that  a  note  taken  by  the  collector  for  taxes 
is  void.  But  see  Pay  v.  Shanks,  56  Ind,,  554,  which  seems  opposed  to  the 
Colorado  case  above  cited. 

iWardi;.  Carson,  etc.,  Co.,  13  Nev,,  44;  Emerson i;.  Thompson,  59  Wis.,  619. 

-  Where  by  statute  taxes  are  to  be  collected  as  in  case  of  execution,  a 
claim,  in  the  case  of  a  tax  against  an  estate,  must  be  presented  for  allow- 
ance.   MiUett  V.  Early,  16  Neb.,  266, 

Garnishment.  A  creditor  who  has  an  execution  against  a  municipal  cor- 
poration cannot  garnish  the  tax  collector  or  the  tax  payers  as  a  means  of 
obtaining  payment.  Brown  v.  Gates,  15  W,  Va,,  131,  which  goes  fuUy  into 
the  authorities.  Tax  moneys  collected  for  a  judgment  creditor  cannot  be 
garnished  in  the  hands  of  the  collector.  Droz  v.  East  Baton  Eouge,  36  La. 
Aji.,  340. 
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Detention  of  Goods  and  Chattels.  "We  refer  here,  not  to 
the  proceedings  in  which  goods  are  distrained  or  seized  for 
forfeitures  or  penalties,  but  to  those  under  which  goods,  in  re- 
spect to  which  the  tax  is  demanded,  are  required  to  pass  through 
the  hands  of  government  oiEcers,  who  are  to  exact  the  tax  be- 
fore the  owner  or  consignee  is  entitled  to  their  custody.  Cases 
of  this  nature  arise  under  the  laws  for  the  collection  of  cus- 
toms duties,  but  do  not  require  special  mention.  They  are 
fully  provided  for  by  the  laws  of  congress.' 

Sale  of  Lands.  To  authorize  a  sale  of  land  for  taxes  a  lien 
must  exist,  either  created  in  terms  by  the  statute  itself,  or  estab- 
lished by  some  official  proceedings  under  the  statute.  The  gen- 
eral rule  is  that  taxes  are  not  a  lien  unless  expressly  made  so ;  - 
and  when  hens  are  expressly  created,  they  are  not  to  be  enlarged 
by  construction.  If,  therefore,  the  statute  in  terms  makes  the 
tax  a  lien  on  one  species  of  property,  it  will  not  by  intendment 
be  extended  to  any  other  species.'  And  if  in  terms  it  makes 
the  tax  a  lien  on  all  property  and  rights  of  property  of  the 
person  taxed,  the  lien  will  be  limited  to  ])roperty  and  rights 
owned  when  the  tax  accrued.*  So  if  the  statute  makes  a  dis- 
tiller's tax  a  lien  on  the  land  on  which  the  distillery  is  situated, 
it  will  not  be  applied  to  a  case  where  the  owner  of  a  distillery 
has  erected  it  upon  the  land  of  another  without  the  latter's 
consent.' 

1  The  destruction  of  goods  in  bond  by  the  fault  of  an  officer  does  not  release 
the  owner  from  the  duty  of  paying  the  tax  thereon.  United  States  v.  Far- 
reU,  8  Biss.,  259. 

2 Heine  v.  Levee  Commissioners,  19  "Wall.,  655;  Jodon  v.  Brenham,  57 
Tex.,  655;  Tompkins  v.  Railway  Co.,  18  Fed.  Kep.,  344;  MoNish  v.  Perrine, 
14  Neb.,  583;  JeflEerson  City  v.  Whipple,  71  Mo.,  519;  People's  Savings 
Bank  v.  Tripp,  13  R.  I.,  621 ;  Board  of  Education  v.  Old  Dominion,  etc.,  Co., 
18  W.  Va.,  441;  Albany,  etc.,  Co.  v.  Meriden,  48  Conn,,  343;  GaiTettson  v. 
Scofield,  44Ia.,  35. 

3  Anderson  v.  State,  33  Miss.,  459;  Bailey  v.  Fuqua,  34  Miss.,  497.  See 
Howard  v.  Augusta,  74  Me.,  79;  Creightou  v.  Manson,  37  Cal.,  614. 

< United  States  v.  Pacific  R.  Co.,  4  Dill.,  71 ;  S.  C,  1  McCrary,  1. 

5  Gudger  v.  Bates,  53  Ga.,  285. 

In  some  states  the  lien  of  a  municipality  for  taxes  is  subordinate  to  the 
lien  of  the  state.  Hargrove  v.  Lilly,  69  Ga.,  336.  But  in  others  they  stand 
upon  an  equal  footing,  and  a  sale  upon  one  divests  the  other.  See  Justice  v. 
Logansport,  101  Ind.,  336;  citing  Derdke  i).  Rourke,  3  Biss.,  39;  Dennison  d. 
Keokuk,  45  la.,  366.    In  stiU  others  the  state  and  municipal  taxes  go  upon 
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But  it  is  not  only  competent  for  the  state  thus  to  charge 
the  land  with  the  tax,  but  the  legislature  may,  il'  it  shall  deem 
it  proper  or  necessary  to  do  so,  make  the  lien  a  first  claim  on 
the  property,  with  precedence  of  all  other  claims  and  hens 
whatsoever,  whether  created  by  judgment,  mortgage,  execu- 
tion or  otherwise,  and  whether  arising  before  or  after  the  as- 
sessment of  the  tax.i  When  that  is  done,  the  lien  does  not 
stand  on  the  same  footing  with  an  ordinary  incumbrance,  but 
attaches  itself  to  the  res  without  regard  to  individual  owner- 
ship, and  if  enforced  by  sale  of  the  land  the  purchaser  will 
take  a  valid  and  unimpeachable  title.^  In  some  states  the  stat- 
ute is  found  to  go  even  farther  than  this,  and  to  give  a  lien  on 
the  land  of  the  person  taxed  for  taxes  assessed  against  him  in 
respect  of  any  of  his  property,  real  or  personal.  The  compe- 
tency of  this  legislation  is  unquestionable.'    And  in  any  of 

the  same  roll,  and  the  lien  is  for  all  together.  In  Missouri  a  sale  of  land  for 
taxes,  does  not  divest  the  lien  of  the  state  for  taxes  of  a  previous  year. 
State  t;.  Werner,  10  Mo.  Ap.,  41.  Conira  in  Iowa.  Preston  ■;;.  Van  Gorder, 
31  la. ,  250.  As  to  city  taxes  in  Iowa,  see  Dennison  v.  Keokuk,  45  la. ,  266. 
And  as  to  railroad  taxes,  Crowell  v.  Merrill,  60  la.,  53. 

A  sale  of  the  land  of  a  bankrupt  by  his  assignee  does  not  divest  the  hen 
of  the  state  upon  the  land  for  taxes  due  upon  it,  even  though  sold  by  the 
assignee  free  of  incumbrance.     Stokes  v.  State,  46  Ga.  ,412. 

1  Wallace's  Estate,  59  Pa.  St.,  401;  Dungan's  Appeal,  68  Pa.  St.,  204;  Ly- 
decker  v.  Palisade  Tax  Co.,  33  N.  J.  Eq.,  415;  Isaacs  v.  Decker,  41  Ind.,  410; 
Cooper  I).  Corbin,  105  111.,  224;  Trustees  v.  Trenton,  30  N.  J.  Eq.,  667;  Pat- 
terson V.  O'Neill,  32  N.  J.  Eq.,  886.  Under  the  Delaware  statute  a  tax  hen 
does  not  become  paramount  to  a  mortgage  unless  levy  is  made  before  the 
mortgage  is  foreclosed.  The  assessment  alone  is  not  sufficient.  Ehoads  v. 
Given,  5  Houst.  183. 

2  0sterberg  v.  Union  Trust  Co.,  93  U.  S.,  434;  Spratt  v.  Price,  18  Ha., 
289.  See  Paulson  v.  Kule,  49  la.,  576;  Parker  v.  Baxter,  2  Gray,  185;  Dale 
V.  McEvers,  2  Cow.,  118;  Bisooe  v.  Coulter,  18  Ark.,  423. 

3  Green  v.  Gruber,  26  La.  An.,  694;  Isaacs  v.  Decker,  41  Ind.,  410;  Peck- 
ham  v.  Millikan,  99  Ind.,  353.  See  United  States  v.  Pacific  R.  Co.,  4  Dill., 
71;  Albany  Brewing  Co.  v.  Meriden,  48  Conn.,  244.  In  Texas  the  lien 
on  each  tract  of  land  is  for  the  taxes  assessed  against  such  tract  only. 
Edmonson  v.  Galveston,  53  Tex.,  157;  State  v.  Baker,  49  Tex.,  763; 
Jodon  V.  Brenham,  58  Tex.,  655.  This  is  probably  the  rule  in  most  of  the 
states. 

When  by  statute  taxes  on  lands  are  made  a  lien  in  preference  to  all  other 
liens,  the  failure  of  the  collector  to  make  the  tax  from  personalty  when  he 
might  will  defeat  or  postpone  the  Hen.  Germania  Sav.  Bank's  Appeal,  91 
Pa.  St.,  345.  And  see,  for  the  same  principle,  Berwiu  v.  Legras,  28  La.  An., 
353.    Where  a  tax  judgment  combines  taxes  on  a  number  of  parcels,  some 
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these  cases  a  change  in  ownership  would  not  affect  the  lien; 
the  law  taking  no  notice  of  the  change.^ 

If  the  statute  deals  with  particular  interests  in  land  rather 
than  the  land  itself,  and  assesses  such  interests  separately,  pre- 
vious hens  wiU  not  in  general  be  divested ;  '^  though  they  might 

of  which  are,  and  others  are  not,  embraced  in  a  mortgage,  the  latter  is  not 
postponed  to  the  judgment.     Kepley  v.  Jansen,  107  111.,  79. 

The  following  are  decisions  under  Louisiana  statutes :  Certain  land  was 
held  by  the  state  on  failm-e  to  find  purchasers  for  two  years,  and  was  then 
sold.  Meantime  ftjrther  taxes  had  been  assessed  inrespect  to  it  against  the 
owner  of  the  record  title.  Held  that  these  taxes  were  not  a  lien  as  against 
the  purchaser  from  the  state.  Bradford  v.  Laf argue,  30  La.  An.,  432.  A 
sale  for  a  state  tax  wUl  not  divest  a  lien  for  a  city  tax,  unless  the  sale  real- 
izes suflicient  to  pay  both.  Bellocq  v.  New  Orleans,  31  La.  An.,  471.  See, 
to  the  same  effect  in  Iowa,  Bennison  v.  Keokuk,  45  la.,  266.  If  land  is  sold 
for  the  tax  of  one  year  at  a  time  when  the  tax  for  the  next  year  has  become 
an  incumbrance,  this  last  tax  wiU  not  be  discharged  by  the  sale.  McAlis- 
ter  V.  Anderson,  27  La.  An.,  425.  See  a  case  of  extension  of  the  Uen  by 
statute  in  Bunlop  v.  Minor,  26  La.  An.,  117. 

In  Louisiana  the  state  has  a  hen  for  taxes  on  land  as  against  the  owner 
to  whom  the  tax  is  assessed  without  registry.  But  registry  is  essential  as 
against  a  grantee  of  the  owner  after  the  tax  was  due.  Adams  v.  Wakefield, 
2G  La.  An.,  592;  New  Orleans  Sav.  Inst.  v.  Leslie,  28  La.  An.,  496;  Cochran 
V.  Dry  Dock  Co.,  30  La.  An.,  1865.  Registry  after  the  grantee  has  acquired 
title  wOl  bo  ineffectual  as  against  him.    Jacob  v.  Preston,  31  La.  An.,  514. 

Where  a  statute  provides  that  a  ministerial  ofiicer,  upon  sale  of  property, 
shall  pay  all  sums  due  and  in  ai-rear  for  taxes  from  the  party  whose  prop- 
erty is  sold,  a  tax  which  has  become  a  lien,  but  is  not  yet  in  arrear,  cannot 
be  paid.    Wheeler  v.  Addison,  54  Md.,  41. 

In  Rhode  Island  a  tax  on  a  resident  for  personalty  and  realty  is  a  lien  on 
all  the  lands  for  two  years.  As  to  the  rule  when  lands  have  been  aliened, 
see  BuU  v.  Griswold,  14  R.  I.,  22. 

Unless  a  lien  has  attached  to  specific  property  of  a  national  bank  by  vir- 
tue of  a  tax  levied  thereon  prior  to  the  bank's  insolvency,  a  collector  cannot 
enforce  payment  by  seizing  personalty  in  the  hands  of  the  receiver.  Wood- 
ward V.  Ellsworth,  4  Col.,  580.  See,  as  to  reaching  funds  in  the  hands  of 
an  assignee  by  order  of  court.  Petition  of  Johnson,  104  111. ,  50. 

iQldhams  v.  Jones,  5  B.  Monr.,  458;  Covington  v.  Boyle,  6  Bush,  204; 
Kansas  City  v.  Railroad  Co.,  77  Mo.,  180.  If  land  which  is  subject  to  a  tax 
hen  is  aUenatod,  and  the  land  is  then  sold  on  execution  against  the  alienee, 
the  sale  does  not  divest  the  Uen  of  the  tax.  Freeman  v.  Atlanta,  66  Ga., 
617.  Aad  see  Mesker  v.  Koch,  76  lud.,  68 ;  Rinard  v.  Nodyke,  76  Ind.,  180. 
The  fact  that  the  alienor  has  become  bankrupt  is  of  no  importance.  Mesker 
V.  Koch,  supra.  A  statutory  Uen  in  favor  of  the  state  upon  a  railroad  is 
not  divested  by  a  sale  of  the  road  under  federal  process.  Atlanta,  etc.,  R. 
Co.  V.  State,  63  Ga.,  483.     See  Hartman  v.  Bean,  99  U.  S.,  393. 

2  Appeal  of  Pittsburgh,  40  Pa.  St.,  455 ;  Allegheny  City's  Appeal,  41  Pa.  St., 
60;  Cadmus  v.  Jackson,  52  Pa.  St.,  295. 
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be  even  in  such  cases  —  at  least  as  far  as  they  affected  an  in- 
terest assessed  — if  the  statute  so  declared. 

The  time  when  the  lien  will  attach  to  land  must  be  deter- 
mined by  the  terms  of  the  statute.  Sometimes  the  statute 
names  a  day  as  that  from  and  after  which  the  tax  shall  be  a 
lien ;  and  when  that  is  done,  it  may  determine,  as  between  sub- 
sequent purchasers  and  incumbrancers,  the  liability  for  the  tax.' 

1  Harrington  v.  Hilliard,  37  Mich.  271.  See  RundeU  v.  Lakey,  40  N.  Y., 
513;  Gormley's  Appeal,  27  Pa.  St.,  49;  Densmore  v.  Haggarty,  59  Pa.  St., 
189;  Baldwin  v.  Mayne,  43  la.,  131. 

In  Illinois  taxes  upon  real  estate  are  a  lien  or  charge  npon  the  land  itself 
from  the  1st  day  of  May  in  the  year  they  are  levied.  Cooper  v.  Corbin,  105 
ni.,  224.  As  to  taxes  on  personalty  becoming  a  lien  on  realty,  see  Belle- 
ville Nail  Co.  V.  People,  98  lU.,  399;  Binkert  v.  Wabash  R.  Co.,  98  111.,  205; 
Pai-sons  V.  Gas  Light  Co.,  108  lU.,  380;  Beam  v.  Stone,  103  lU.,  359;  Saup  v. 
Morgan,  108  lU.,  326. 

In  Missoini  taxes,  both  state  and  county,  constitute  a  hen  on  real  estate 
from  and  after  the  first  Monday  in  September.  McLaren  v.  Sheble,  45  Mo. , 
130 ;  Blossom  v.  Van  Court,  34  Mo.,  390. 

la  New  York  there  is  no  lien  on  real  estate  for  taxes  until  notice  and  de- 
mand of  the  tax  and  neglect  or  refusal  to  pay,  and  no  right  to  seize  and  sell 
until  there  is  a  failure  to  find  personal  estate.  Brown  v.  Goodwin,  75  N.  Y., 
409.     See  Barlow  v.  National  Bani,  63  N.  Y.,  399. 

As  to  tax  liens  upon  land  in  Pennsylvania,  see  Russell's  Appeal,  59  Pa.  St., 
401;  Smith  w.  Simpson,  60  Pa.  St.,  168;  Townsend  v.  Prowattain,  81*  Pa.  St., 
139;  Philadelphia  «.  Meager,  67  Pa.  St.,  345;  Appeal  of  Second  Nat.  Bank, 
85  Pa.  St.,  528 ;  Dungan's  Appeal,  88  Pa.  St.,  414. 

In  Vermont  taxes  become  a  fixed  incumbrance  on  the  land  on  which  they 
are  assessed  as  soon  as  the  oflicer  having  the  collection  in  charge  proceeds 
ofiicially  so  far  as  to  manifest  his  intention  to  pursue  the  land  to  enforce 
collection. 

In  the  case  of  non-residents,  taxes  become  an  incumbrance  on  the  land 
when  the  constable  has  made  a  list  of  the  land  and  the  taxes  assessed 
thereon,  and  deposited  the  same  in  the  town  clerk's  office  for  record. 
Hutchins  v.  Moody,  34  Vt.,  433. 

As  to  Nebraska  see  Wilhelm  v.  Russell,  8^  Neb.,  130;  Pettit  v.  Black,  8 
Neb.,  52;  Miller  v.  Hurford,  13  N.  W.  Rep.,  833. 

The  following  are  decisions  as  to  the  UabUity  to  taxes  under  special  agree- 
ments :  A  clause  in  a  mortgage  that  the  mortgage  moneys  should  be  paid 
"  without  any  deduction,  defalcation  or  abatement  to  be  made  of  anything 
for  or  in  respect  to  any  taxes,"  held  to  refer  to  taxes  on  the  land  and  not  on 
mortgage  security.  Clopton  v.  Phila.,  etc.,  R.  R.  Co.,  54  Pa.  St.,  856.  A 
covenant  to  pay  "  all  assessments  f  or  wliich  the  premises  shall  be  Uable" 
will  embrace  an  assessment  only  auiliorized  by  a  law  passed  after  the  cove- 
nant. Post  V.  Kearney,  2  N.  Y.,  394.  One  who  conveys  by  warranty  after 
an  assessment  is  completed  is  Uable  on  his  covenant  for  a  tax  laid  in  pur- 
suance of  this  assessment.    Held,  therefore,  the  vendee  who  had  paid  it 
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"Where  no  time  is  thus  expressly  named  the  lien  should  attach 
at  the  time  when  by  an  extension  of  the  tax  upon  the  roll  a 
particular  sum  has  become  a  charge  upon  a  particular  parcel 
of  land.' 

Municipal  corporations,  it  need  hardly  be  said,  have  no  au- 
thority to  create  liens,  by  ordinance  or  otherwise,  when  none 
has  been  expressly  conferred  upon  them.^ 

Siiit  to  Enforce  a  Lien.  It  is  not  uncommon  to  provide  by 
statute  for  the  enforcement  by  suit,  either  in  the  laAV  courts  or 
in  equity,  of  the  lien  for  taxes.  When  suit  is  thus  provided 
for,  mere  delay  in  instituting  it  has  been  held  not  to  extin- 

might  recover  the  amount  of  the  vendor  on  an  agi'eement  of  the  latter  to 
repay  "'  in  case  he  was  legally  liable  to  pay  it."  RundeU  v,  Lakey,  40  N.  Y., 
513.  A  vendee  taking  possession  under  a  contract  to  pay  taxes  should  pay 
those  for  the  current  year  if  they  were  not  a  Uen  when  he  went  in.  Atchi- 
son, etc.,  R.  Co.  V.  Jaques,  20  Kan.,  639.  A  covenant  to  pay  all  taxes  and 
duties  held  to  cover  an  assessment  provided  for  by  a  subsequent  law.  Si- 
monds  v.  Turner,  130  Mass.,  328. 

•See  Hutcluns  v.  Moody,  30  Vt.,  655;  Same  v.  Same,  34  Vt.,  433;  Post  ti. 
Leet,  8  Paige,  337;  Kern  v.  Towsley,  45  Bai'b.,  150;  Dowdney  v.  New  York, 
54  N.  Y.,  186;  Cochran  v.  Guild,  106  Mass.,  29.  Compare  Holmes  v.  Taber, 
9  Allen,  246;  Driggers  v,  Cassady,  71  Ala.,  529.  In  CaUforniq^  a  lien  for 
taxes  relates  to  the  time  of  the  assessment.  Eeevo  v.  Kennedy,  43  Cal.,  643. 
In  Connecticut,  it  seems  that  taxes  are  not  a  lien  on  real  estate  so  long  as 
there  is  personalty  from  which  it  may  be  made.  Briggs  v.  Morse,  42  Conn., 
258.  In  Iowa,  a  tax  on  personalty  may  become  a  lien  on  real  estate  acquired 
subsequent  to  the  assessment.  If  it  becomes  delinquent,  it  is  brought  for- 
wai-d  on  the  books  for  a  subsequent  year,  the  same  as  if  it  were  assessed 
against  the  land.  Cummiugs  v.  Easton,  46  la.,  183.  If  not  thus  brought 
forward  it  ceases  to  be  a  hen.    Jiska  v.  Ringgold  Co.,  57  la.,  630. 

The  purchaser  at  a  sheriffs  sale  of  lands  subject  to  a  lien  for  taxes  does 
not  become  personally  liable  for  the  taxes,  and  they  cannot  be  collected 
from  his  personalty  unless  perhaps  from  emblements  which  were  attached 
to  the  land.  Blodgett  v.  derman,  etc.,  Bank,  69  Ind.,  153;  Foresman  v. 
Chase,  68  Ind.,  500;  Volger  v.  Sidener,  86  Ind.,  545. 

2 Philadelphia  v.  Greble,  38  Pa.  St.,  339.  As  to  what  will  give  the  power, 
see  Eschbach  v.  Pitts,  6  Md.,  71.  The  hen  cannot  exist  where  the  statutory 
steps  have  not  been  taken,  and  a  simple  allegation  in  a  proceeding  to  en- 
force a  lien,  that  the  taxes  are  due  and  unpaid,  is  not  sufficient  to  show  a 
lien.  Louisville  v.  Bank  of  Kentucky,  3  Met.  (Ky.),  148.  As  to  the  liabil- 
ity of  land  for  personal  assessments  in  Indiana,  see  Bodertha  v.  Spencer,  40 
Ind.,  353. 

A  judgment  creditor  cannot  garnish  funds  derived  from  taxation  while 
they  are  in  process  of  collection.    Underhill  v,  Calhoun,  63  Ala.,  216. 
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guish.  the  lien.'  But  where  a  tax  is  a  mere  debt  with  a  lien 
for  its  security,  if  lapse  of  time  bars  the  debt,  the  lien  is  gone 
also.^ 

In  considering  this  remedy  by  suit,  it  is  to  be  kept  in  mind 
that  it  exists  only  by  force  of  the  statute.'  The  statute  must 
therefore  be  carefully  followed  in  the  proceedings,*  and  if  there 
are  taxes  for  which  no  lien  exists  they  must  not  be  united  in  a 

•Swan  V.  Knoxville,  11  Humph,,  130,  132.  An  act  of  congress  made  a  tax 
a  lien  on  land  for  two  years.  Held  that  this  did  not  preclude  the  land  bemg 
sold  for  the  tax  after  the  two  years  had  expired,  the  title  not  having 
changed.  Holden  v.  Eaton,  7  Pick.,  15.  Where  by  law  taxes  are  a  lien  on 
land,  but  subject  to  be  divested  by  a  subsequent  judicial  sale,  except  as  to 
any  sum  which  the  proceeds  of  the  sale  should  be  insufficient  to  pay,  a  sale 
sufficient  ^jrivia  facie  to  pay  all  taxes,  and  the  bringing  the  money  iuto 
court,  divests  the  tax  hen,  though  the  money  is  not  applied  to  the  satisfac- 
tion of  the  taxes.  Smith  v.  Simpson,  60  Pa.  St.,  168.  A  personal  action 
brought  for  a  tax  does  not  divest  the  lien.  Eschbach  v.  Pitts,  6  Md.,  71.  If 
a  time  is  limited  by  statute  for  proceedings  to  enforce  a  lien,  it  is  sufficient 
if  they  are  begun  within  the  time,  and  they  may  proceed  to  judgment  after- 
wards. Randolph  v.  Bayue,  44  Cal.,  366;  Dougherty  v.  Henarie,  47  Cal., 
9;  Himmelman  u  Carpenter,  47  Cal.,  42.  Where  the  statute  provided  that 
"  taxes  assessed  on  real  estate  shall  constitute  a  lien  thereon  for  two  years 
after  they  are  committed  to  the  collector,"  this  is  held  to  mean  the  first  com- 
mitting to  the  collector,  and  the  time  is  not  extended  by  the  recommittiug 
to  a  subsequently  appointed  coUeotor.  Russell  v.  Deshon,  124  Mass.,  843. 
That  a  statute  giving  a  lien  is  to  be  strictly  construed,  see  Creighton  v.  Man- 
son,  27  Cal.,  613;  United  States  v.  Pacific  R.  Co.,  4Dill.,  71. 

A  personal  judgment  against  the  land  owner  will  not  discharge  a  lien  on 
lands.    People  «.  Stahl,  101  111.,  346. 

2  San  Francisco  v.  Jones,  20  Fed.  Rep.,  188.  See  Sherwin  v.  Savings  Bank, 
137  Mass.,  444. 

'Caress  v.  Foster,  63  Ind.,  145;  Brown  v.  Fodder,  81  Ind.,  491;  Bowen  v. 
Striker,  87  Ind.,  317;  Montgomery  v.  Aydelotte,  95  Ind.,  144;  Preston  v. 
Roberts,  12  Bush,  570;  People  v.  Biggins,  96111.,  481;  Board  of  Education 
V.  Old  Dominion,  etc.,  Co.,  18  W.  Va.,  441,  citing  Cooper  v.  Savannah,  4  Ga., 
68;  Alexander  v.  Helber,  35  Mo.,  334;  People  v.  Latham,  53  Cal.,  386.  See 
Peet  V.  O'Brien,  5  Neb.,  360. 

In  Missouri  it  seems  that  in  a  statutory  suit  to  enforce  a  tax  lien  the  pro- 
ceedings are  not  void  because  only  the  owner  of  a  life  estate  is  made  a 
party,  but  a  valid  judgment  may  be  obtained  as  against  him.  Hogan  v. 
Smith,  11  Mo.  Ap.,  314.  There  is  no  constitutional  objection  to  providing 
for  the  enforcement  of  a  tax  by  foreclosure  of  the  hen  instead  of  by  sale  of 
property.    Pritohard  v.  Madren,  34  Kan.,  486. 

<  Webb  V.  Bidwell,  15  Minn.,  479 ;  Clegg  v.  State,  43  Tex.,  605.    See  Jeffer- 
son City  t>.  McCarty,  74  Mo.,  55;  Whipple's  Case,  71  Mo.,  519. 
29 
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suit  to  enforce  a  lien  for  others.'  Equity  cannot  give  assist- 
ance when  the  statute  has  provided  another  remedy,  but  the 
officer  will  be  left  to  follow  it.^  The  right  to  enforce  a  mu- 
nicipal tax  cannot  be  assigned  by  the  municipality  so  as  to 
enable  the  assignee  to  institute  proceedings  for  its  enforce- 
ment ; '  nor  can  tax  executions  against  lands  be  transferred  to 
a  person  who  has  paid  the  taxes  to  the  st-ate.* 

In  Tennessee  it  seems  that  the  chancery  courts  have  inher- 
ent jurisdiction  for  the  enforcement  of  liens  for  taxes,  and  a 
statute  creating  a  new  remedy,  without  expressly  repealing  the 
old,  will  be  understood  as  giving  a  cimiulative  remedy.^ 

Payment  or  Tender  of  Tax.  If  the  owner,  or  any  other 
person  entitled  to  make  payment  of  a  tax,  shall  do  so,  the  lien 
will  not  only  be  thereby  absolutely  discharged,  but  authority  to 
proceed  further  against  the  property  will  be  at  an  end.*  The  per- 

1  Howard  v.  Augusta,  74  Me.,  79.  The  benefit  of  the  lien  does  not  inure 
to  the  benefit  of  pubho  creditors.    Barkley  v.  Levee  Com'rs,  93  U.  S.,  258. 

2  People  V.  BiggiQs,  96  lU.,  481. 

SBoard  of  Education  v.  Old  Dominion,  etc.,  Co.,  18  "W.  Va.,  441.  See 
Mclnerny  v.  Eeed,  23  la.,  410 ;  State  v.  Wingfield,  59  Ga.,  203.  This  of  course 
assumes  that  there  is  no  statute  authorizing  it. 

*  Johnson  v.  Christie,  64  G-a.,  117.  Executions  in  tax  suits  are  to  be  served 
as  in  other  cases.  Georgia  v.  Atlanta,  etc.,  R.  Co.,  3  Woods,  434.  It  is  held 
in  Missouri  that  a  statute  requiring  a  suit  to  enforce  the  lien  to  be  brought 
against  the  owner  of  the  land  means  the  record  owner.  State  v.  Sack,  79 
Mo.,  661.    See  Vance  v.  Corrigan,  78  Mo.,  94. 

5  State  V.  Duncan,  3  Lea,  679.  See  Nashville  v.  Cowan,  10  Lea,  309 ;  Mem- 
phis V.  Looney,  9  Bax.,  130 ;  Edgefield  v.  Brien,  3  Tenn.  Ch.,  673. 

6  Dougherty  v.  Dickey,  4  W.  &  S.,  146 ;  Hunter  v.  Cochran,  3  Pa.  St.,  105; 
Montgomery  v.  Meredith,  17  Pa.  St.,  43;  Ankeny  u.  AUbright,  30  Pa.  St., 
157 ;  Laird  v.  Heister,  24  Pa.  St.,  452;  Jackson  v.  Morse,  18  Johns.,  441 ;  Dem 
V.  TerreU,  3  Hawks,  383;  Rowland  v.  Doty,  Har.  Ch.,  3;  Johnstone  v.  Scott, 
11  Mich.,  233;  Eayner  v.  Lee,  20  Mich.,  384;  Curry  v.  Hinmau,  11  Dl.,  430; 
Morrison  v.  Kelley,  22  III.,  610;  Jones  v.  Burford,  36  Miss.,  194;  Brown  v. 
Day,  78  Pa.  St.,  139;  Davis  v.  Hare,  33  Ark.,  386;  Walton  i;.  Gray,  39  la., 
440;  Sprague  v.  Ccenen,  30  Wis.,  309;  Wallace  i;.  Brown,  22  Ark.,  118;  Ben- 
nett V.  Hunter,  9  Wall.,/326.  This  held  to  be  so,  though  not  made  to  the 
ofiicer  who  had  the  tax  list  and  to  whom  payment  should  have  been  made. 
Jones  V.  DOs,  18  W.  Va.,  759. 

It  has  been  held  that  if  a  purchaser  of  land  is  given,  by  the  proper  officer, 
a  certificate  that  there  are  no  back  taxes,  he  is  protected  in  relying  upon  it, 
although  the  officer  is  mistaken.  Jiska  v.  Ringgold  Co.,  57  la.,  630 ;  Breisch 
V.  Coxe,  81  Pa.  St.,  836.    See  Hickman  v.  Kempner,  35  Axk.,  505.    But  if  it 
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sons  who,  besides  the  owner,  would  be  entitled  to  make  pay- 
ment, would  include  any  who  may  have  been  assessed  for  the  tax, 
and  any  others  whose  interests  would  be  injuriously  affected 
by  a  sale,  either  because  of  hens  they  may  have,  or  of  contract 
relations ;  ^  and  any  one  having  the  right  may  depute  another 
to  make  it  for  him.  Whether  any  third  person  may  make 
payment  is  not  so  clear ;  but  as  the  state  is  only  interested  in 
obtaining  the  revenue  it  has  called  for,  it  would  seem  that,  be- 
fore any  sale,  and  consequently  before  any  rights  of  third  par- 
ties have  intervened,  any  mere  volunteer  may  pay  the  tax  if 
he  chooses ;  and  the  payment  would  be  effectual,  so  far,  at  least, 
as  to  terminate  the  lien  of  the  tax  upon  the  land ;  ^  though  if 
the  statute  undertook  to  give  the  person  making  the  payment 
rights  in  the  land  by  reason  thereof,  the  payment  might  not 
be  effectual  to  confer  such  rights ;  for  no  one  can  assume  to 
stand  in  the  place  of  the  owner  for  the  purpose  of  performing 
an  act  which  the  owner  himself  sees  fit  not  to  perform,  and 
claim  thereby  to  establish  rights  against  the  owner  or  his  prop- 
erty by  what,  under  such  circumstances,  would  be  an  officious 
intermeddling.  It  has  therefore  been  held  that  the  lien  which 
the  statute  gives  to  one  who  pays  a  tax  on  land  attaches  only 
in  case  the  person  paying  had  an  interest,  either  personally  or 
as  agent;'  though  if  he  were  a  mere  intermeddler,  and  the 
owner  should  subsequently  claim  the  benefit  of  the  payment, 
there  would  be  no  injustice  in  holding  that  he  thereby  adopted 
the  act  of  payment  with  all  the  statutory  consequences.*    The 

is  no  part  of  the  officer's  duty  to  give  information  respecting  payments,  his 
mistake  in  saying  there  is  no  back  tax  will  not  preclude  its  collection. 
EUiott  V.  Bist.  Columbia,  3  MacA.,  396.  Payment  after  a  sale  is  of  no 
avail,  even  though  made  in  ignorance  of  the  sale.  Jones  v,  Welsing,  53 
la.,  330. 

1  See  Bennett  v.  Hunter,  18  Grat.,  100 ;  Same  Case  in  error,  9  Wall.,  336 ; 
Tacey  v.  Irwin,  18  Wall.,  549.  As  to  what  is  such  color  of  title  as  to  give 
one  a  right  to  pay  taxes,  see  Brown  v.  Day,  78  Pa.  St.,  129.  As  to  the  proof 
of  payment  see  Coxe  v.  Deringer,  78  Pa.  St.,  371. 

2  See  Reading  v.  Finney,  78  Pa.  St.,  467 ;  Martin  v.  Snowden,  18  Grat.,  100 ; 
Kinsworthy  v.  Austin,  33  Ark.,  375.  If  the  officer,  by  his  own  fault,  re- 
ceives the  tax  on  the  wrong  description,  and  applies  it,  the  payment  never- 
theless will  preclude  a  sale  of  the  description  on  which  the  party  anpHed  to 
pay.    Hickman  t).  Kempner,  35  Ark.,  505. 

sPeay  v.  Field,  30  Ark.,  600. 

*  Goodnow  V.  Stryker,  61  la.,  361. 
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oiEcer  who  received  the  payment  would  himself  be  precluded 
from  raising  anj^  question  of  its  sufficiency.' 

Payment  is  an  act  in  pais,  which  may  be  proved  not  only 
by  the  record,  but  by  the  original  receipt ;  ^  and  it  may  also  be 
made  out  by  any  other  evidence  which  satisfies  a  jury  of  the 
fact.'  But  payment  cannot  be  shown  in  opposition  to  a  judi- 
cial finding ;  at  least  as  between  the  parties  thereto  and  their 
privies.^ 

A  tax  collector  has  no  authority  to  receive  anything  in  pay- 
ment of  taxes  but  such  money  as  at  the  time  is  legal  tender  or 
at  least  passes  current.'  He  has  no  right  to  receive  the  prom- 
issory notes  of  individuals,*  and  a  bank  check  is  only  condi- 
tional payment,  and  the  tax  will  remain  in  force  if  the  check  is 
dishonored."  But  a  collector  who  accounts  for  a  tax  in  his 
retm'n,  on  the  promise  of  the  party  liable  that  he  will  pay  him, 


'  Iowa,  etc.,  Co.  v.  Guthrie,  53  la.,  383. 

-'Johnstone  v.  Scott,  11  Mich.,  332;  McReynolds  v.  Longenberger,  57  Pa. 
St.,  13;  Dean  v.  WiUs,  31  Tex.,  643;  Seigneuret  v.  Fahey,  37  Minn.,  60. 
But  if  one  has  to  prove  the  legaUty  of  the  tax,  the  production  of  the  receipt 
does  not  prove  it.  Clark  v.  Blair,  14  Fed.  Rep.,  813.  A  mistake  in  the  re- 
ceipt may  be  shown.     Wolf  v.  Philadelphia,  105  Pa.  St.,  35. 

2  Dennett  v.  Crocker,  8  Greenl.,  339;  Hamimond  v.  Hannin,  31  Mich.,  374; 
Mathews  v.  Buckingham,  83  Kan.,  166;  Leitzbach  v.  Jackman,  38  Kan., 
534;  Rand  v.  Schofield,  43  lU.,  167;  Cook  v.  Nca-ton,  61  111.,  385;  Adams  v. 
Beale,  19  la.,  61.  An  agent  has  a  right  to  pay  taxes  for  his  principal,  and 
if  tax  oiHcers  adopt  a  rule  that  they  wiU  not  receive  taxes  from  an  agent, 
this  excuses  the  agent  from  making  tender.  United  States  v.  Lee,  106  U. 
S.,  196;  Atwood  v.  Weems,  99  U.  S.,  183;  HiUs  v.  Exchange  Bank,  105  U.  S., 
319.  Payment  held  to  be  provable  by  the  collector  in  opposition  to  his  offi- 
cial return.     Davis  v.  Hare,  33  Ark.,  386. 

4  Gaylord  v.  Scarff,  6  la.,  179;  Cadmus  v.  Jackson,  53  Pa.  St.,  395;  Wal- 
lace V.  Brown,  33  Ark.,  118.  But  doubtless  even  a  judicial  finding  may  be 
set  aside  for  fraud  on  a  proper  showing  in  such  a  case.  See  Wallace  v. 
Brown,  supra. 

sMcLanahan  v.  Syracuse,  18  Hun,  259;  Staley  v.  Columbus,  36  Mich.,  38; 
Richards  v.  Stogsdell,  31  Ind.,  74.  Where,  however,  the  township  treasurer 
received  worthless  orders  in  payment  of  a  tax,  and  the  tovioiship  received 
them  from  him  and  then  brought  suit  against  the  person  taxed,  but  the  stat- 
ute only  provided  for  suit  in  case  a  personal  tax  could  not  be  collected,  it 
was  held  the  suit  was  not  maintainable.    Staley  v.  Columbus,  36  Mich.,  88. 

6  Dickson  v.  Gamble,  16  Ma.,  687. 

''Kahl  V.  Love,  37  N.  J.,  5.  And  this  even  although  a  receipt  was  given 
at  the  time  in  reUance  upon  which  a  person  has  bought  the  land.  Ibid.  See 
Alkan  v.  Bean,  8  Biss.,  83. 
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may  recoyer  on  the  promise ;  ^  and  perhaps  even  on  an  implied 
promise  if  the  tax  was  a  personal  demand.^  In  some  states  by 
statute  the  collector  is  allowed  to  account  for  the  tax  himself, 
and  then  make  use  of  the  state's  process  to  compel  payment.' 
In  other  states  he  is  simply  allowed  to  bring  suit  against  the 
party  who  should  have  paid.* 

Tender  of  the  tax  by  any  one  who  has  a  right  to  make  pay- 
ment is  effectual  to  prevent  a  sale,  whether  the  tender  is 
accepted  or  not.'  But  a  tender,  in  order  to  be  effectual,  must 
be  of  the  full  amount  of  any  single  tax ;  it  cannot  be  of  any- 
thing less,  unless  the  statute  makes  provision  for  payment  of  a 
part  by  itself,  as  it  does  sometimes  for  the  benefit  of  tenants  in 
common  or  owners  of  distinct  portions  of  the  premises  taxed.* 
But  where  different  taxes  are  brought  together  for  the  purposes 
of  a  sale  for  all,  the  tax  payer  has  a  right  to  pay  any  one  sep- 
arately, and  to  contest  others.' 

1  Elson  V.  Spraker,  100  Ind.,  374. 

2  See  McCracken  v.  Elder,  34  Pa.  St.,  239;  Shriver  v.  Co  well,  92  Pa.  St., 
262;  Pontiao  v.  Axford,  49  Mich.,  69.  Compare  Wallace's  Estate,  59  Pa.  St., 
401;  Dickson  v.  Gamble,  16  Fla.,  687. 

3  See  Jacks  v.  Dyer,  31  Ark.,  334.  But  in  such  case  the  process  would 
not  be  free  from  judicial  interference  under  a  statute  making  it  so  in  the 
first  instance.    White  v.  State,  51  Ga.,  352. 

As  to  the  application  of  payments  made  at  different  times,  see  Fuller  v. 
Grand  Rapids,  40  Mich.,  395. 

*  Where  a  statute  authorizes  a  collector  to  bring  suit  for  the  recovery  of  a 
tax  with  which  he  stands  charged  in  his  settlement,  he  cannot  do  so  by  way 
of  enforcing  a  hen,  for  the  lien  is  gone  when  he  settles  for  the  tax.  He  can 
only  recover  a  personal  judgment.     Schaum  v.  Showers,  49  Ind.,  285. 

sSchenck  v.  Peay,  1  DiU.,  267;  Loomis  v.  Pingree,  43  Me.,  299;  Kins- 
worthy  V.  Austin,  23  Ark.,  375;  Tacey  «.  Irwin,  18  WaU.,  549;  Jones  v.  Bur- 
ford,  26  Miss.,  194.  When  the  owner  of  lands  went  to  the  proper  ofiQce  to 
pay  the  taxes,  and  a  list  was  made  out  for  him  from  which  by  mistake  a 
road  tax  was  omitted,  and  he  paid  all  the  list  called  for,  it  was  held  that  for 
all  purposes  of  a  sale  this  was  equivalent  to  f uU  payment ;  that  the  owner 
was  not  bound  to  take  notice  of  subsequent  steps  to  a  sale,  and  a  sale  would 
be  without  jurisdiction.    Breisch  v.  Coxe,  81  Pa.  St.,  336. 

6  Hunt  V.  McFadgen,  20  Ark.,  377;  Heft  v.  Gephart,  65  Pa.  St.,  510;  Crum 
V.  Biirke,  35  Pa.  St.,  377.  If  the  tax  payer  wishes  to  contest  any  part  of  the 
tax  less  than  the  whole,  he  should  tender  the  whole  and  then  bring  his  suit. 
Julien  V.  Ainsworth,  27  Kan.,  446. 

If  a  tax  is  subject  to  a  penalty  for  delay  in  payment,  but  is  actually  re- 
ceived without  the  penalty,  a  sale  cannot  afterwards  be  made  for  the  pen- 
alty.   Bracey  v.  Ray,  36  La.  An.,  710. 

'Iowa,  etc.,  Co.  v.  Carroll  County,  39  la.,  151;  Olmsted  Co.  v.  Barber,  31 
Minn.,  356. 
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Return  of'^Wo  Goods"  etc.  Where  a  tax  against  lands  is 
assessed  to  a  resident,  and  is  a  personal  charge  against  him, 
the  statutes,  with  almost  unvarying  uniformity,  have  made  the 
personal  property  of  the  person  taxed  the  primary  fund  for  the 
satisfaction  of  the  tax,  and  have  given  a  remedy  for  enforcing 
payment  from  it.  Until  that  remedy  has  been  exhausted,  no 
authority  exists  to  go  further.  It  is  also  customary  to  allow 
a  certain  time  after  the  levy  of  a  tax  on  non-resident  or  un- 
seated lands,  before  any  proceedings  are  taken  against  the 
land.  To  authorize  further  proceedings  in  either  case,  there 
must  be  the  proper  official  evidence  that  in  the  one  case  the 
remedj'-  against  the  personalty  is  exhausted,  and  in  both  that 
the  taxes  are  still  unpaid.^  This  evidence  will  consist  of  such 
official  return,  affidavit,  or  other  document  by  the  collector,  as 
the  statute  may  indicate,  and  it  must  be  made  in  due  form  of 
law  and  at  the  proper  time.  A  return  made  prematurely  is 
void,^  though  it  be  but  a  single  day  before  the  time;  for  it 
shortens  to  that  extent  the  period  allowed  to  the  tax  payer  for 
making  payment  without  further  cost,  and  thus  deprives  him 
of  a  legal  right.'  So  a  return  is  void  which  fails  to  set  forth 
all  the  facts  that  the  statute  requires  shall  be  shown  by  it.* 
If  the  collector  is  required  to  demand  the  tax,  his  return,  it 
would  seem,  should  show  that  he  has  done  so ;  if  he  is  required 
to  make  collection  by  distress  and  sale  of  goods,  if  any  can  be 
found  to  levy  upon,  there  should  be  such  a  showing  of  dihgent 

1  See  Thatcher  iJ.  PoweU,  6  Wheat.,  119;  Jones  v.  McLain,  23  Ark.,  439; 
Scales  V.  Alvis,  13  Ala.,  617;  Francis  v.  Washburn,  5  Hayw.,  394;  SchsefEer 
V.  People,  60  HI.,  179 ;  St.  Anthony,  etc.,  Co.  v.  Greely,  11  Minn.,  321 ;  KeUey 
V.  Craig,  5  Ired.,  139;  Harrington  v.  Worcester,  6  Allen,  576;  Huntington 
r.  Brantley,  33  Miss.,  451;  Sharp  v.  Johnson,  4  HUl,  93;  King  v.  Ewing,  47 
Ind. ,  246.  No  title  can  be  made  to  lands  on  a  sale  for  taxes  if  personalty  is  not 
sought  for.  Catterlin  v.  Douglass,  17  Ind.,  313.  See  Abbott  v.  Edgerton,  53 
Ind.,  196 ;  Sharpe  v.  DiHman,  77  Ind.,  280 :  Morrison  v.  Bank  of  Commerce, 
81  Ind.,  335;  Volger  v.  Sidener,  86  Ind.,  545;  Johnson  v.  Hahn,  4  Neb.,  139; 
Kittle  V.  Shervin,  11  Neb.,  65;  Davis  v.  Minge,  56  Ala.,  121. 

In  Illinois  a  tax  lien  is  not  divested  by  the  failure  of  an  oflQcer  to  make 
due  return  nor  by  the  appointment  of  a  receiver  of  the  property.  Union 
Trust  Co.  V.  Weber,  96  lU.,  346. 

2Ronkendorf  V.  Taylor's  Lessee,  4  Pet.,  349;  Hickman  v.  Kempner,  35 
Ark.,  505. 

3  Fhnt  V.  Sawyer,  30  Me.,  336 ;  Hobbs  v.  Clements,  32  Me.,  67.  The  return 
wUl  be  presumed  to  have  been  made  at  the  proper  time  unless  the  contrary 
appears.    Mix  v.  People,  81  ni.,  118. 

*See  Succession  of  Trainor,  27  La.  An.,  150,  for  an  analogous  ruhng. 
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search  for  goods,  and  failure  to  find  them,  as  would  be  re- 
quired of  officers  to  whom  executions  are  committed  for 
service.  In  other  words,  the  return  should  show  full  and  com- 
plete compliance  with  all  the  conditions  which,  under  the  stat- 
ute, are  to  precede  a  resort  to  the  land.'  Such  is  unquestionably 
the  general  conclusion  of  the  authorities ;  ^  though  probably  if 
the  statute  were  to  prescribe  a  form  for  the  return,  which  was 
something  less  full  than  would  otherwise  be  requisite,  a  return 
in  conformity  to  it  would  be  sufficient.'''  But  the  decisions  are 
justly  very  rigid  in  requiring  conformity  to  the  statute  in  the 
substantial  matters  of  the  return,^  particularly  in  the  matter  of 
verification,  which  if  omitted  or  legally  defective  will  leave 
the  return  a  nullity .'    There  is  special  reason  for  particularity 

lA  recital  in  a  collector's  return  that,  "not  knowing  of  any  goods  or 
chattels,"  etc.,  is  not  equivalent  to  a  return  that  none  could  be  found. 
Jones  V.  McLain,  23  Ark.,  439.  But  it  is  sufiBoient,  to  throw  the  burden  of 
proof  on  the  tax  payer,  to  show  that  there  was  enough  of  personalty  to 
satisfy  the  tax.  But  where  he  is  to  make  his  return  from  ' '  the  best  informa- 
tion he  could  obtain,"  he  is  himself  the  judge  of  the  sufficiency  of  the  in- 
formation, and  the  return  is  prima  facie  evidence  of  the  facts  stated. 
Andrews  v.  People,  75  111.,  605.  It  is  constitutional  to  make  a  return  jpHma 
facie  evidence  of  delinquency,  but  not  conclusive.  Andrews  v.  People,  75 
111.,  605;  Burbankv.  People,  90  111.,  554. 

2Beldenti.  State,  46  Tex.,  103;  Johnson  v.  Hahn,  4  Neb.,  139;  Thompson 
V.  Burhans,  61  N.  Y.,  53.  As  to  the  requisites  of  a  return  in  Ohio,  see  Stam- 
baugh  ■;;.  Carlin,  35  Ohio  St.,  309.  As  to  what  is  a  sufficient  showing  of  the 
names  of  owners  of  lands,  see  Halsey  v.  People,  84  lU.,  89.  A  personal  de- 
mand may  be  assumed  when  the  officer  returns  that  "  he  has  not,  upon  dili- 
gent inquiry,  been  able  to  discover  any  goods,"  etc,  Dickison  v,  Reynolds, 
48  Mich.,  158.  No  return  of  "  no  goods "  is  requisite  in  Georgia  where  the 
tax  to  be  levied  is  less  than  $100.  Plant  v.  Eichberg,  65  Ga.,  64.  Nor  does 
such  a  return  seem  to  be  required  in  Maryland.  Dyer  v.  Boswell,  39  Md., 
465.  Nor  in  New  Jersey  iu  respect  to  the  taxes  of  Newark.  Martin  v.  Car- 
ron,  36  N.  J.,  338;  State  v.  Newark,  42  N.  J.,  38. 

'  Such  has  been  the  ruling  of  the  supreme  court  of  Illinois.  Taylor  v. 
People,  3  Gilm.,  349;  Job  v.  Tebbetts,  5  Gibn.,  876,  382.  Judge  Pope,  the 
federal  district  judge,  held  otherwise.    Mayhew  v.  Davis,  4  McLean,  313. 

*  See  Harmon  v.  Stockwell,  9  Ohio,  94 ;  Harrington  v.  Worcester,  6  Allen, 
576 ;  Sharp  v.  Johnson,  4  HiU,  93 ;  Spellman  v.  Curtenius,  12  lU.,  409 ;  Homer 
V.  CiUey,  14  N.  H.,  85;  HanneU  v.  Smith,  15  Ohio,  134;  TaUman  v.  White,  3 
N.  Y.,  66;  Upton  v.  Kennedy,  36  Mich.,  215.  A  return  not  made  in  the 
time  prescribed  by  statute,  held  not  to  support  subsequent  proceedings  to 
forfeit  the  land.  Hopkins  v.  Sandidge,  31  Miss.,  668,  676 ;  Weir  v.  Kitchens, 
52  Miss.,  74. 

5  Harmer  v.  Stockwell,  9  Ohio,  94 ;  Miner's  Lessee  v.  McLean,  4  McLean, 
138;  Hogelskamp  V.  Weeks,  37  Mich.,  433;  Cotzhausen  v.  Kaehler,  42Wis., 
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here,  since  the  return,  if  in  conformity  to  the  law,  is  not  only  a 
support  to  subsequent  proceedings,  but  is  evidence,  also,  in 
favor  of  the  officer  himself.^ 

Under  some  tax  laws  the  same  officer  who  collects  the  taxes 
is  empowered  to  make  sale  of  the  lands  of  delinquents,  though 
in  general  that  duty  is  confided  to  some  superior.  Where  the 
same  officer  performs  both  duties  no  return  is  required,  though 
the  filing  of  some  official  document  showing  the  delinquency 
is  sometimes  provided  for.  Such  a  document  takes  the  place 
of  a  collector's  return,  and  will  be  governed  by  the  rules  above 
laid  down.  If  none  is  required  by  law,  the  collector  is  allowed 
to  proceed  and  sell  lands  on  his  own  knowledge  of  the  delin- 
quency. How  far  his  proceedings  will  be  open  to  question 
afterwards  must  depend,  to  some  extent  at  least,  on  the  force 
given  by  statute  to  such  report  or  certificate  of  sale  as  he  is 
subsequently  required  to  make,  or  to  the  official  conveyance.- 

The  proceedings  in  making  sale  of  lands  for  taxes,  the  priv- 
ilege of  redemption,  and  the  conveyance  when  redemption  is 
not  made,  require,  and  will  receive,  separate  consideration. 

Penalties  for  non-payment.  In  tax  laws  penalties  are  im- 
posed for  mere  delinquencies,  in  order  to  hasten  payment,  and 
they  are  also  imposed  as  a  punishment  for  frauds,  evasions  and 
neglect  of  duty.  In  some  cases,  also,  special  inducements  are 
held  out  to  prompt  performance  of  duty,  by  making  deductions 
in  case  of  early  payment.^ 

Penalties  are  more  often  imposed  under  federal  than  under 
state  laws,  and  under  the  internal  revenue  laws  and  the  laws 

333.  Want  of  a  venue  is  fatal.  Thompson  v.  Burhans,  61  N.  Y.,  53.  But 
the  oniission  of  a  word  where  the  error  is  manifest  will  be  overlooked. 
Scheiber  v.  Kaehler,  49  Wis.,  391.  The  omission  of  the  aflSdavit  required 
to  the  roll  in  Louisiana  does  not  vitiate  the  registry.  Succession  of  Edwards 
and  Wilson,  33  La.  An.,  457. 

1  Bruce  v.  Holden,  21  Pick.,  187;  Banard  v.  Graves,  13  Met.,  85;  State  v. 
Van  Every,  75  Mo.,  530.  See  cases  cited  ante,  pp.  185,  186.  In  Illinois  the 
return  is  prima  facie  evidence  to  support  all  prior  proceedings.  Chiniquy 
V.  People,  78  lU.,  570;  Mix  v.  People,  81  111.,  118;  Pike  v.  People,  84  lU.,  80. 

2  As  to  the  conclusiveness  of  the  officer's  return,  see  ante,  pp.  361,  363.  Also 
Burbank  v.  People,  90  HI.,  554;  Bowen  v.  Donovan,  33  Ind.,  379;  Davis  v. 
Hare,  33  Ark.,  356.  If  the  collector  is  to  make  his  return  from  "the  best 
information  he  can  obtain,"  he  is  the  sole  judge  of  the  sufficiency  of  the 
information.     Andrews  v.  People,  75  111.,  605. 

3  See  Sprague  v.  Bailey,  19  Pick.,  436. 
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imposing  customs  duties  there  is  special  occasion  for  them.' 
They  are  sometimes  imposed  by  the  taxing  officers,  and  some- 
times made  recoverable  by  suit  or  iadictment.  "We  have  seen 
also  that  under  state  laws,  if  a  tax  payer  neglects  or  refuses  to 
furnish  his  list  for  the  assessment,  a  penalty  of  some  sort  is 
imposed;  perhaps  the  deprivation  of  the  right  to  be  heard  on 
the  review  of  the  assessment ;  *  perhaps  an  addition  to  the  tax 
that  would  be  otherwise  imposed.'  But  penalties  are  most 
often  provided  under  state  laws  for  neglect  to  pay  the  taxes  in 
due  season,  and  they  consist  then  in  an  addition  of  some  defi- 
nite per  cent,  to  the  tax. 

There  can  be  no  doubt  of  the  right  to  impose  penalties  for 
neglect  or  refusal  to  perform  duty  under  tax  laws  where  the 
law  providing  therefor  gives  fuU  opportunity  for  a  hearing;* 
but  whether  it  would  be  competent  without  such  a  hearing  has 
been  questioned  in  some  oases.'  But  when  the  penalty  is  im- 
posed in  the  course  of  the  proceedings  to  assess,  and  by  officers 
who,  for  that  purpose,  exercise  a  qtiasi  judicial  authority,  and 
where  the  party  is  given  the  opportunity  to  be  heard  and  to 
contest  his  delinquency,  either  before  the  assessing  officer,  or 
in  some  form  of  appeal,  the  imposition  of  a  penalty  does  not 
seem  to  be  out  of  harmony  with  the  general  spirit  or  general 

1  See  a  charge  to  the  grand  jury  by  Judge  Benedict  in  6  Blatchford's  Rep. 
App.  And  for  a  constitutional  question  respecting  such  penalties,  see  De 
TreviUe  v.  Smalls,  98  U.  S.,  517.  See,  also,  United  States  v.  Brooklyn,  etc., 
R.  Co.,  MFed.  Eep.,  284. 

2  See  Winnisimmet  Co.  v.  Chelsea,  6  Cush.,  477;  Otis  Co.  v.  Ware,  8  Gray, 
509;  Lincoln  v.  Worcester,  8  Cush.,  55;  Porter  v.  County  Commissioners,  5 
Gray,  365;  Lott  v.  Hubbard,  44  Ala.,  593;  State  v.  Apgar,  31  N.  J.,  358; 
Young  V.  Parker,  33  N.  J.,  193.  Compare  McCormick  v.  Fitch,  14  Minn., 
353. 

3  See  ante,  p.  358. 

estate  V.  Moss,  69  Mo.,  495.  If  the  failure  to  make  return  of  one's  tax- 
ables  is  a  penal  offense,  it  should  appear  of  record  that  the  party  is  delin- 
quent and  the  process  against  him  should  distinctly  describe  the  offense. 
Evans  v.  Commonwealth,  13  Bush,  269.  A  provision  that  any  property 
which  has  escaped  taxation  for  the  last  preceding  year,  if  still  owned  by  the 
same  person,  may  be  assessed  double  its  value,  is  constitutional,  as  it  is  com- 
petent for  the  legislature  to  enforce  by  a  penalty  the  failure  to  have  one's 
property  assessed  at  the  right  time.    Biddle  v.  Oaks,  59  Oal.,  94. 

'See  Scanunon  v.  Chicago,  44  lU.,  369;  Clayton  v.  Chicago,  44  lU.,  380; 
Burger  v.  Carter,  1  McMul. ,  410 ;  Wauwatosa  v.  Gunyon,  35  Wis. ,  371.  Com- 
pare Potts  V.  Cooley,  56  Wis.,  45. 
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course  of  tax  proceedings,  and  perhaps  may  be  sustained  on 
the  same  principles  that  support  tax  laws  in  general.'  And  if 
the  penalty  is  for  delay  in  making  payment,  the  occasion  for  a 
hearing  is  not  very  obvious,  since  no  possible  advantage  could 
result'  from  it.^  Possibly,  however,  even  in  such  cases,  there 
might  be  excuses  for  non-payment  which  would  justify  the  in- 
terference of  the  courts.     It  has  been  held  that  if  the  delay  is 

1  For  oases  of  penalties  imposed  in  Pennsylvania  by  tho  taxing  oiHcers, 
under  laws  wliich  gave  an  appeal  to  the  couits,  reference  may  be  made  to 
Drexel  v.  Commonwealth,  40  Pa.  St.,  37;  Commonwealth  v.  Wyoming 
Valley  Canal  Co. ,  50  Pa.  St. ,  410.  As  to  penalties  collected  by  prosecution,  see 
State  V.  "Welch,  38  Mo.,  600;  Olds  v.  Commonwealth,  3  A.  K.  Marsh.,  465; 
Lee  V.  Commonwealth,  6  Dana,  811;  Alexander  v.  Commonwealth,  1  Bibb, 
515;  McCall  v.  Justices,  1  Bibb,  516;  Chiles  u.  Commonwealth,  4  J.  J.  Marsh., 
578;  State  v.  Manz,  6  Cold.,  557;  Elam  v.  State,  35  Ala.,  58;  Smith  v. 
State,  48  Ala.,  344.  These  cases,  as  well  as  that  of  Delaware  Division  Canal 
Co.  V.  Commonwealth,  50  Pa.  St. ,  899,  recognize  the  rule  that  all  statutes 
of  this  nature  must  be  construed  strictly.  A  municipal  corporation  cannot 
impose  a  penalty  for  neglect  to  pay  taxes  promptly,  unless  expressly  author- 
ized by  law  to  do  so.  Augusta  v,  Dunbar,  50  Ga.,  387.  In  some  cases  it 
has  been  held  that  a  municipality  under  a  general  power  to  lay  and  collect 
taxes  may  prescribe  and  collect  penalties  for  non-payment.  Burlington  v. 
Eailroad  Co.,  41  la.,  135 ;  Slack  v.  Ray,  36  La.  An.,  674 ;  Morrison  v.  Larkin, 
36  La.  An.,  699;  State  v.  Consolidated,  etc.,  Co.,  16  Nev.,  445. 

That  the  legislature  has  general  power  to  impose  penalties  for  neglect  or 
evasion  of  duty  in  tax  cases,  see  State  v.  Huflfaker,  11  Nov.,  800;  Ex  parte 
Lynch,  16  S.  C. ,  32.  That  equity  cannot  relieve  against  them,  see  Chicago, 
etc.,  R.  Co.  V.  Carroll  Co.,  41  la.,  158. 

2  In  Lacey  v.  Davis,  4  Mich.,  140,  a  penalty  of  ten  per  centum  added  to 
taxes  remaining  unpaid*after  a  certain  day  was  sustained  as  not  being  un- 
reasonable ;  in  Nance  v.  Hoi^kins,  10  Lea,  508,  which  cites  Myers  v.  Park,  8 
Heisk.,  550,  one  of  twelve  per  cent.,  and  in  Scott  ij.  Watkins,  33  Ark.,  556, 
and  Potts  v.  Cooley,  56  Wis.,  45,  one  of  twenty -five  per  cent.  The  right  to 
prescribe  a  special  rate  of  interest  as  a  penalty  for  failure  in  prompt  payment 
was  afl&rmed  in  Eyermann  v.  Blakesley,  9  Mo.  Ap.,  331. 

See,  also,  Craig  v.  Flanagin,  31  Ark.,  319;  Pope  v.  Macon,  38  Ark.,  644; 
High  V.  Shoemaker,  33  Oal.,  363;  People  v.  Todd,  33  CaL,  181;  Mulligan  v. 
Hintrager,  18  la.,  171.  In  Butler  v.  Baily,  2  Bay,  344,  it  was  held  com- 
petent to  impose  double  taxes  as  a  penalty  for  failure  to  make  due  return  of 
property  to  be  taxed.  But  penalties  cannot  be  compounded  for  one  default, 
nor  can  they  be  imposed  for  the  non-payment  of  an  illegal  tax.  Worthen 
V.  Badgett,  32  Ark.,  496.  Or  of  an  excessive  tax.  Pike  v.  Cummings,  38 
Ohio  St.,  218.  A  provision  that  unpaid  taxes  shall  bear  interest  at  one  per 
cent,  a  month  was  held  not  to  apply  to  taxes  due  and  unpaid  for  prior  years, 
as  the  interest  and  the  tax  for  each  year  would  be  so  blended  that  the  per- 
centage could  not  be  reckoned  on  the  tax  alone.  People  v.  Peacock,  98  HI., 
172. 
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attributable  in.  part  to  the  state  itself,  -wMch  set  up  title  to  the 
land  taxed,  the  collection  of  a  penalty  might  be  eiijoined,^  and 
in  another  case  it  is  said  that  the  penalty  should  not  be  exacted 
if  the  delay  came  from  serious  doubt  of  the  validity  of  the 
tax.2 

Penalties  must  be  plainly  imposed  or  they  cannot  be  exacted,' 
and  if  one  is  Ulegal  in  part  it  is  whoUy  void.*  The  laws  im- 
posing them  must  be  strictly  followed,'  and  they  cannot  be 
given  retroactive  effect.^  If  the  statute  imposing  them  is  re- 
pealed the  penalties  are  gone,  and  a  clause  reserving  to  the 
state  aU  the  ordinary  remedies  for  the  collection  of  the  taxes 
assessed  will  not  save  them.^ 

Imposing  Conditions  on  the  Emreise  of  Rights.  In  some  in- 
stances statutes  have  attached  to  the  privilege  of  exercising 
the  elective  franchise  the  condition  that  taxes  should  have 
been  paid  for  the  current  year,  or  within  some  short  period 
preceding.  In  some  states  this  is  a  matter  of  constitutional 
requirement.  If  one  evades  his  duty  to  the  government,  he 
may  reasonably  be  denied  the  privilege  of  participating  in  the 
direction  of  its  affairs ;  and  these  constitutional  provisions  ap- 
pear to  assume  that  he  who,  in  his  own  business,  acquires 
nothing  upon  which  he  can  be  taxed,  must  lack  the  wisdom 
and  discretion  to  take  part  in  the  business  of  the  state.*  In 
some  instances  the  payment  of  a  tax  assessed  against  one  in  re- 
spect to  a  chose  in  action  owned  by  him  has  been  made  a  condi- 

1  litchfield  V.  "Webster  Co.,  101  U.  S.,  773. 

2  Savannah,  etc.,  E.  Co.  v.  Morton,  71  Gra.,  34.  For  a  question  of  remis- 
sion of  penalties  see  Beecher  v.  Supervisors  of  "Webster,  50  la.,  538., 

SEUiott  V.  Eaibroacl  Co.,  99  IT.  S.,  573. 

i  Eailroad  Co.  v.  Stark,  Hobn^,  231. 

5  Cachet  v.  McCaU,  50  Ala.,  307.  See  for  construction  of  a  statute.  United 
States  V.  Brooklyn,  etc.,  E.  Co.,  14  Fed.  Eep.,  284. 

6Eyant>.  State,  5  Neb.,  276. 

" Common'wealth  v.  Standard  Oil  Co.,  101  Pa.  St.,  119,  citing  Eex  v. 
Justices  of  London,  Burr.,  456 ;  Schooner  Eachel  v.  United  States,  6  Cranch, 
339;  lilarylandiJ.  Baltimore,  etc.,  E.  Co.,  3  How.,  534;  Norris  v.  Crocker,  1-3 
How.,  439. 

8  Constitutional  provisions  of  the  kind  exist  in  Delaware,  Georgia,  3Iassa- 
chusetts  and  Pennsylvania.  As  to  liability  of  assessors  for  depriving  one 
of  his  right  to  vote  by  not  assessing  him,  see  Griffin  v.  Eising,  11  Met.,  339. 
And  see  Re  Duffy,  4  Brewster,  531 ;  Patterson  v.  Barlow,  60  Pa.  St.,  54. 
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tion  to  the  maintenance  of  a  suit  upon  it.^  In  some  instances 
the  right  to  maintain  a  suit  to  recover  property,  which  the 
party  claims  has  illegally  been  taken  from  him,  has  been  sub- 
jected to  the  condition  that  he  should  first  pay  the  tax  for 
which  the  property  was  sold  and  perhaps  all  subsequent  taxes ; 
but  this,  we  think,  has  been  pushed  beyond  the  constitutional 
power  of  the  legislature,  as  we  shall  endeavor  to  show  here- 
after.^ 

Stamp  taxes  are  collected  by  requiring  stamps  to  be  affixed 
to  some  commodity  before  it  can  be  sold,  some  written  instru- 
ment before  it  can  be  made  use  of,  and  the  like.  An  early 
law  of  congress  provided  for  such  taxes,  and  they  were  im- 
posed again  during  and  since  the  rebellion.  ISTo  reasonable 
objection  in  principle  can  be  opposed  to  such  taxes,  and  except 

1  See  Lott  v.  Dysart,  45  Ga. ,  355 ;  Red  wine  v.  Hancock,  45  Ga. ,  364 ;  Scruggs 
r.  Gibson,  45  Ga.,  509 ;  Greene  v.  Lowry,  46  Ga.,  55 ;  and  many  other  cases  in 
the  subsequent  Georgia  reports.  As  to  the  requireihent  in  Minnesota  that  a 
deed  before  being  recorded  shall  have  indorsed  thereon  certificates  respect- 
ing taxes  and  assessments,  see  State  v.  Register  of  Deeds,  26  Minn.,  531. 

2  See  Taylor  i'.  Burdett,  11  Leigh,  384,  in  which  it  was  decided  to  be  com- 
petent to  require  evidence  of  the  payment  of  the  taxes  as  a  condition  prece- 
dent to  maintaining  a  suit  for  the  recovery  of  the  lands  taxed.  See,  also, 
Tharp  r.  Hart,  3  Sneed,  569.  But  such  ft  provision  is  to  be  strictly  con- 
strued, and  wUl  not  be  appUed  to  the  case  of  special  assessments,  unless 
made  applicable  in  terms.  Glass  v.  White,  5  Sneed,  475.  See  Williams- 
burg V.  Lord,  51  Me.,  599.  In  Maine,  in  a  contest  between  the  original  owner 
of  land  and  a  tax  purchaser,  it  is  held  that  the  former  is  not  required  to 
tender  taxes  until  the  latter  has  made  out  a  prima  facie  case.  Orono  v.  Veazie, 
57  Me.,  517 ;  S.  0.,  61  Me.,  431 ;  CroweU  v.  Utley,  74  Me.,  49 ;  Straw  v.  Poor,  74 
Me.,  53.  Nor  need  he  make  a  tender  where  several  parcels  have  been  sold 
together,  so  that  it  cannot  be  determined  how  much  he  should  pay.  Phil- 
lipps  «.  Sherman,  61  Me.,  548,  551.  Nor  unless  the  tax  has  been  duly 
recorded.  Dunn  v.  Snell,  74  Me.,  23.  In  Weller  v.  St.  Paul,  5  Minn.,  95, 
the  right  to  enact  such  laws  was  denied  as  being  inconsistent  with  the  con- 
stitutional right  of  every  citizen  to  "  obtain  justice  freely  and  without  pur- 
chase." Similar  rulings  have  been  made  in  lUinois.  Wilson  v.  McKenna, 
53  HI.,  43;  Reed  v.  Tyler,  56  lU.,  288;  Senichka  v.  Lowe, 74  Bl.,  274.  A  re- 
quirement that  no  person  shall  be  permitted  to  question  a  tax  title,  without 
showing  payment  of  all  taxes  due  upon  the  land,  will  only  be  appUed  to 
plaintiffs,  and  not  to  parties  in  possession  defending  against  a  tax  deed. 
Curry  v.  Hinman,  11  lU.,  420.  Power  denied  to  make  it  applicable.  Con- 
way u.  Cable,  37111.,  82. 

The  constitutionality  of  one  of  these  laws  was  strongly  questioned  by  Ap- 
pleton,  C.  J.,  in  Dunn  v.  Snell,  74  Me.,  22,  but  the  point  was  not  decided. 
See  Lassiter  v.  Lee,  68  Ala.,  387. 
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where  they  were  so  made  use  of  as  to  invade  the  province  of 
state  authority,  their  validity  was  not  seriously  questioned.^ 

It  is  competent,  in  the  case  of  such  taxes  on  business  as  can- 
not be  collected  in  advance,  to  require  security  for  their  pay- 
ment before  the  business  is  entered  upon.^  A  privilege  tax  may 
be  enforced  under  the  penalty  that  contracts  made  while  it 
remains  unpaid  shall  be  void.' 

Forfeiture  of  property  taxed.  It  is  provided  by  law  in 
some  states,  that  if  the  taxes  assessed  against  lands  shall  not 
be  paid  by  a  certain  time,  and  after  some  prescribed  notice,  the 
land  shaU  be  forfeited  to  the  state.*  The  Virginia  statute  of 
1790  may  be  taken  as  an  illustration.  After  making  provision 
for  the  taxation  of  lands ;  that  the  sheriflE  should  make  to  the 
auditor  of  public  accounts  a  return,  under  oath,  of  aU.  those 
the  taxes  upon  which  he  could  find  no  effects  for  the  satisfac- 
tion ^f , —  that  certain  prescribed  steps  should  be  taken  for  col- 
lection the  following  year,  and,  if  these  failed,  there  should  be 
pubhshed  in  the  Virginia  Gazette,  for  three  weeks,  the  names 
of  dehnquents,  the  quantity  of  land,  the  situation  thereof  and 
the  taxes  due  thereon,  it  then  proceeded  to  declare  that  in  case 
the  tax  on  any  part  of  the  lands  should  not  be  paid  for  the 
space  of  three  years,  "  the  right  to  such  lands  shall  be  lost, 
forfeited  and  vested  in  the  commonwealth,"  etc.  This  was  a 
more  hberal  statute,  in  the  time  it  allowed  for  payment,  than 
those  usually  are  which  provide  for  such  a  forfeiture,  but  the 
general  characteristics  of  all  are  ahke. 

Serious  question  has  been  made  of  the  right  of  the  govern- 
ment to  take  to  itself  title  to  lands,  under  a  forfeiture  based 
on  a  personal  default,  without  a  judicial  finding  that  such  a 
default  exists.  The  question  was  made  in  the  early  cases  aris- 
ing under  these  statutes,  and  has  continued  to  be  made  ever 

1  Cases  arising  under  the  Virginia  stamp  tax  law  of  1812  are  reported  in 
Mumford's  reports.  If  the  revenue  law  of  a  state  makes  an  unstamped 
note  void,  it  is  void  every  where.     Fant  u.  Miller,  17  Grat.,  47.  , 

2  Mason  v.  Rollins,  3  Biss.,  99;  United  States  v.  Mathoit,  1  Sawy.,  143. 
^Anding  v.  Levy,  57  Miss.,  51;  Decell  v.  Lewenthal,  57  Miss.,  331.     The 

repeal  of  the  act  does  not  validate  a  contract.    Ihid.    The  tax  may  be 
doubled  for  failure  to  take  out  license.     State  v.  Manz,  6  Cold.,  557. 

■•  Proof  of  notice  to  be  followed  by  forfeiture  must  be  strictly  made.  Tol- 
man  v.  Hobbs,  68  Me.,  816. 
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since,  vrithout  having  yet  reached  conclusive  settlement.  One 
of  the  most  learned  and  able  of  the  early  Virginia  judges  de- 
clared his  opinion,  under  the  act  of  1790,  that  the  forfeiture 
could  not  be  perfected  so  as  to  divest  the  title  of  the  former 
o-rnier  without  inquest  of  office.'  This  view  was  accepted  in 
Kentucky,-  and  has  been  assented  to  in  an  elaborate  opinion 
by  the  supreme  court  of  Mississippi,  though  this  was  weakened 
by  able  dissent.^  Decisions  in  Minnesota  are  to  the  same 
effect.*  But  there  are  respectable  authorities  to  the  contrary, 
among  which  are  now  to  be  reckoned  those  of  Virginia.^ 

Some  ground  we  may  safely  occupy  here  without  habihty 
to  controversy.  It  is  conceded  on  all  sides  that  an  intent  to 
transfer  title  to  the  government  by  forfeiture  wiU  not  be  in- 
ferred in  any  case  from  language  capable  of  any  milder  con- 
struction.^ The  courts  of  Ohio  acted  upon  this  view  when 
they  held  that  a  statute  which  declared  that,  after  due  record 
of  the  default,  the  land  "  shall  be  considered  as  forfeited  to 
the  state  of  Ohio,  and  be  subject  to  be  disposed  of  in  such 

1  Tuclcer,  J.,  in  Kinney  v.  Beverly,  2  H.  &  M.,  318.  The  other  judges 
gave  no  opinion  on  this  point. 

2  Barbour  «j.  Nelson,  1  Lltt.,  60;  Robinson  v.  Huff,  3  Litt.,  38.  And  see 
Currie  v.  Fowlor,  5  J.  J.  Marsh.,  145;  Harlan's  Heirs  u.  Seaton's  Heirs,  18  B. 
Monr.,  312.  In  Mai-shaU  v.  McDaniel,  13  Bush,  378,  it  is  said  that  although 
the  statute  may  require  the  hsttag  of  property  for  taxation,  and  as  a  penalty 
for  failure  to  Ust  may  impose  a  forfeiture,  the  forfeiture  must  be  declared 
by  due  process  of  law.  The  failure  to  list  cannot  ipso  facto,  without  inquiry 
or  trial,  or  chance  for  the  defaulting  party  to  be  heard,  vest  title  to  the  land 
in  the  state. 

3  Grifian  v.  Mixon,  38  Miss.,  434.  The  Missouri  statute  (1865)  did  not  vest 
in  the  state  the  absolute  title  to  lands  which  for  want  of  bidders  were 
struck  off  to  the  state,  but  only  gave  a  lien  for  the  taxes.  State  v.  Heman, 
7  Mo.  Ap.,  584;  70  Mo.,  441.  Laws  for  the  forfeiture  of  lands  for  non-pay- 
ment of  taxes  are  to  be  strictly  construed  as  between  the  owner  and  a  pur- 
chaser from  the  state.  Tolmanu  Hobbs,  68Me.,  316.  If  land  is  imperfectly 
described  in  the  assessment  roU  it  cannot  be  forfeited  for  default  in  pay- 
ment.   Re  Baton  Rouge  Water  Works,  34  La.  An. ,  255. 

*  See  St.  Anthony  Co.  v.  Greely,  11  Minn.,  331 ;  Baker  v.  Kelley,  11  Minn., 
480;  Hill  v.  Lund,  13  Minn.,  451. 

6  Wild's  Lessee  v.  Serpell,  10  Grat.,  405;  Hale  v.  Branscum,  10  Grat.,  418; 
Flanagan  u.  Grimmet,  10  Grat.,  431;  Usher  v.  Pride,  15  Grat.,  190;  Hodg- 
don  V.  Wight,  36  Me.,  336;  Adams  v.  LaiTabee,  46  Me.,  516,  519. 

6  Fairfax's  Devisee  v.  Hunter's  Lessee,  7  Cranch,  003,  635;  Schenckv. 
Peay,  1  Dillon,  367;  Bennett  v.  Hunter,  18  Grat.,  100;  S.  C.  in  error,  9 
Wall.,  326,  336;  Dickersonij.  Acosta,  15  Ma.,  614. 
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manner  as  any  future  legislature  may  direct,"  did  not  work  an 
absolute  forfeiture,  and  the  owner  might  redeem  afterwards. 
But  this  was  partly,  at  least,  on  the  ground  that  the  legislature 
had  never  treated  this  forfeiture  as  vesting  a  title  in  the  state 
for  any  other  purpose  than  as  security  for  taxes  due  and 
owing.i  That  statutes  of  forfeiture  are  strictly  construed  is 
an  elementary  principle,^  and  there  are  no  cases  in  which 
the  rule  requiring  a  substantial  comphance  with  all  the  impor- 

1  Thevemn  v.  Slocum's  Lessee,  16  Ohio,  519,  533.  This  case  is  cited  and 
relied  upon  in  St.  Anthony,  etc.,  Co.  v.  Greely,  11  Minn.,  331.  See,  also. 
Woodward  •;;.  Sloan,  37  Ohio  St.,  592.  Where  lands  are  to  be  forfeited  to 
the  state  on  non-payment  of  the  tax  and  a  record  of  the  forfeiture  made,  a 
sale  of  the  land  as  foi-feited,  when  there  is  no  such  record,  is  bad.  Magru- 
der  V.  Esmay,  31  Ohio  St.,  233. 

2See  Schenck  v.  Peay,  1  Dill.,  367;  Lohrs  v.  Miller's  Lessee,  13  Grat.,  453; 
Twiggs  V.  ChevaUie,  4  W.  Va.,  463;  Scott  v.  People,  3  lU.  Ap.,  643;  Smith 
V.  People,  3  lU.  Ap.,  380;  CHcago,  etc.,  R.  Co.  v.  Boiler,  7  HI.  Ap.,  625. 

A  subsequent  taxing  of  lands  by  the  state,  and  the  receipt  of  taxes  from 
the  former  owner,  was  held  in  Hodgdon  v.  Wight,  36  Me.,  336,  to  be  no 
waiver  of  the  forfeiture.  The  same  decision  was  made  in  Crane  v.  Eeeder, 
25  Mich.,  303,  which  was  a  case  of  escheat.  In  that  case  Campbell,  J.,  dis- 
cusses at  length  the  question  of  necessity  of  inquest  of  oiHce,  and  concludes 
that  it  is  not  necessary. 

If,  under  the  statute,  the  title  to  land  condemned  relates  back  to  the  com- 
mencement of  proceedings,  taxes  laid  thereon  pending  the  condemnation 
do  not  become  a  charge  upon  the  former  owner.  Sherwin  v.  Wigglesworth, 
139  Mass.,  64. 

In  Illinois,  real  property  is  forfeited  to  the  state,  within  the  meaning  of  the 
tax  law,  when  "at  any  regular  tax  sale,  under  the  revenue  act,  the  collector 
shall  offer  the  property  for  sale,  and  it  shall  not  have  been  sold  for  want  of 
bidders.''  Then  it  is  the  duty  of  the  clerk  to  add  to  the  tax  for  the  current 
year  on  such  property  the  back  taxes,  interest  and  penalties.  Thereafter  it 
becomes  unimportant  whether  a  judgment  for  taxes  for  a  prior  year  is  in 
strict  conformity  to  statute.  The  land  is  subject  to  the  penalties,  interest 
and  costs,  whether  the  forfeiture  was  in  due  form  or  not.  Nor  by  paying 
the  current  taxes  of  a  year,  after  forfeiture,  can  the  owner  avoid  paying  the 
taxes,  interest  and  penalties  already  added  thereto  for  former  years.  Big- 
gins V.  People,  106  lU.,  370.  See,  further.  People  v.  Gale,  93  El.,  137;  People 
V.  Smith,  94  lU.,  336;  Belleville  Nail  Co.  v.  People,  98  111.,  399.  In  South 
CaroUna,  the  state  must  prove  its  title  by  forfeiture  if  it  relies  upon  it. 
State  V.  Thompson,  18  S.  C,  538.  In  Louisiana,  a  purchaser  after  forfeiture 
from  the  original  owner  acquires  his  right  to  redeem,  but  not  a  right  to  en- 
join a  sale  by  the  state.  Geren  v.  Gruber,  26  La.  An.,  694 ;  Morrison  v.  Lar- 
tin,  36  La.  An.,  699;  Garner  v.  Anderson,  37  La.  An.,  338.  As  to  what  is 
meant  by  forfeiture  in  that  state,  and  the  constitutional  right  to  declare  it, 
see  Morrison  v.  Larkin,  36  La.  An.,  699. 
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tant  provisions  of  the  statute  will  more  rigidly  be  insisted 
upon.' 

"Where  the  power  of  legislation  ipso  facto  to  work  a  forfeit- 
ure is  in  question,  it  is  important  that  there  be  a  clear  and  pre- 
cise understanding  of  what  is  intended  in  the  use  of  this  word 
forfeiture.  The  usual  method  of  enforcing  the  payment  of  taxes 
upon  property  is  by  putting  the  property  up  at  a  public  sale. 
ISTo  one  questions  the  right  to  do  this,  and  no  one  doubts  that  the 
sale,  if  fair  and  made  in  compliance  with  the  law,  and  after  all 
the  necessar}''  preliminary  steps  have  been  taken,  vests' a  perfect 
title  in  the  purchaser  to  the  full  extent  that  the  statute  shall 
declare.  ISTo  judicial  proceedings  are  required  to  perfect  the 
title,  and  if  the  purchaser  have  need  of  a  resort  to  them,  in 
order  to  obtain  possession,  it  is  only  what  might  occur  to  any 
owner  of  property  under  any  undisputed  title.  In  what  im- 
portant particular  does  this  differ  from  the  case  of  forfeitures, 
except  that  to  the  proceedings  which  are  to  work  the  forfeit- 
ure there  is  added  the  one  requirement  of  a  public  sale?  But 
there  are  in  the  sale  no  elements  of  an  adjudication;  it  does 
not  stand  in  the  place  of  one ;  its  purpose  is  only  to  bring  to 
the  public  treasury  the  tax  for  which  the  sale  is  made.  Inci- 
dentally in  the  proceedings  a  purpose  is  kept  in  view,  not  to 
sacrifice  any  farther  than  shall  be  necessary  the  interests  of 
the  owner;  and  to  this  end  notice  of  the  sale  is  required,  with 
a  view  to  invite  competition  among  bidders.  But  we  are  not 
aware  of  any  constitutional  principle  that  entitles  a  party  to 
have  his  duty  coerced  by  a  public  sale  of  property,  rather  than 
by  a  forfeiture  of  it.  A  sale  by  a  ministerial  officer  which,  as 
the  closing  step  in  administrative  action,  is  to  divest  the  owner 
of  his  title,  is  as  much  obnoxious  to  the  charge  that  it  deprives 
him  of  his  freehold  without  a  hearing,  as  is  the  legislative  for- 
feiture. Whatever  there  is  of  the  nature  of  judicial  inquiry 
lies  back  of  these  proceedings  in  the  action  of  the  assessing 
officers,  and,  as  has  already  been  stated,  is  the  same  in  both 
cases.  If  the  owner  is  condemned  without  a  hearing  in  the  one 
case,  he  is  in  the  other. 

1  See  Hopkins  v.  Sandige,  31  Miss.,  668,  676,  in  which  the  delay  of  a  few 
days  after  the  time  fixed  by  statute  for  the  return  of  the  list  was  held  to 
defeat  the  forfeiture.  See,  also,  Kinney  v.  Beverley,  3  H.  &  M.,  318,  331; 
Dentler  vi.  State,  4  Blaokf.,  258;  WUliams  v.  State,  6  Blackf.,  36. 
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It  may  be  that  a  public  sale  woiild  be  most  advantageous  to 
the  person  taxed,  because  it  might  leave  to  him  some  portion 
of  his  property  after  the  tax  was  satisfied.  In  the  vast  major- 
ity of  cases,  however,  the  sale  is  of  the  whole  land,  and  the 
possible  benefit  is  not  had.  But  there  is  no  imperative  princi- 
ple of  government  which  requires  the  legislature,  in  prescribing 
rules  of  administration,  to  fix  upon  those  which  would  be  most 
for  the  advantage  of  a  negligent  or  defaulting  citizen.  "We 
suppose,  on  the  other  hand,  that  the  legislature  has  very  ample 
discretion  to  determine  the  rule  on  its  own  view  of  public 
policy.  If  it  deems  a  sale  more  advantageous  to  the  state  than 
a  forfeiture,  it  will  provide  for  it ;  otherwise  not. 

But  if  by  forfeiture  is  understood  the  vesting  in  the  state  a 
title  which  shall  be  absolute  and  beyond  dispute,  the  question 
presented  is  different.  It  is  impossible  that  there  can  be  any 
right  to  declare  such  a  forfeiture,  except  as  the  result  of  an 
adjudication  to  which  the  owner  was  a  party,  which  has  deter- 
mined that  the  default,  upon  which  the  forfeiture  was  based, 
exists  in  fact,  and  that  the  requisite  steps  which  were  to  precede 
the  forfeiture  have  actually  been  taken.  In  some  judicial  tri- 
bunal the  party  whose  freehold  is  seized  has  a  right  to  a  hear- 
ing on  these  questions :  a  constitutional  right,  if  constitutional 
protections  to  property  are  of  any  avail.  But  if  by  forfeiture 
is  understood  only  that  without  sale  there  shall  pass  to  the 
state  such  title  as  a  purchaser  would  acquire  if  a  sale  were  to 
take  place,  the  declaration  of  forfeiture  can,  of  itself,  work 
no  absolute  deprivation  of  right.  If  the  default  existed  and 
the  tax  proceedings  are  regular,  the  state  has  the  title ;  if  not, 
it  remains  in  the  person  taxed.  And,  in  the  absence  of  any 
statute  changing  the  burden  of  proof,  it  would  devolve  on  the 
state  to  prove  the  regularity  of  the  proceedings,  precisely  as 
it  would  on  the  purchaser  when  demanding  the  land  imder 
the  deed  given  on  a  purchase.^ 

iSee  Kinney  «.  Beverly,  3  H.  &  M.,  318,  331;  Hopkins  v.  Sandige,  31  Miss., 
668,  676.     See,  also,  post,  chapter  XVII. 

The  proceedings  for  forfeiture,  where  a  judicial  prosecution  is  required, 
it  seems  unnecessary  to  consider.  An  intent  to  defraud  is  made  a  ground 
of  forfeiture  under  some  of  the  federal  revenue  laws.  See  United  States  v. 
Hogsheads  of  Tobacco,  3  Bond,  137 ;  United  States  v.  Caddies  of  Tobacco, 
2  Bond,  305;  Henderson's  Spirits,  14  Wall.,  44.  The  statute  imposing  the 
30 
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Liability  for  taxes  in  special  cases :  Subrogation.  It  very 
often  occurs  that  the  state  is  in  condition  to  collect  its  taxes, 
and  does  coUect  them,  from  persons  who,  as  between  them- 
selves and  others,  by  reason  of  contract  relations,  or  other 
reason,  ought  not  to  pay  them.  In  such  cases  the  general  rule 
is  that  the  party  who  has  made  payment  is  entitled  to  recover 
in  an  appropriate  suit  at  law  against  the  party  who  should 
have  paid.     Some  of  these  cases  AviU  now  be  mentioned. 

Mortgagor  wnd  Mortgagee.  "Where  the  land  is  taxed,  the 
mortgagor  should  pay  the  taxes  on  mortgaged  land  unless  the 
statute  provides  otherwise;  but  if  the  duty  of  payment  is 
neglected,  the  mortgagee  may  be  compelled  to  pay  to  save  his 
security  from  being  cut  off  by  sale  of  the  land.  Payment  in 
such  a  case  does  not  constitute  a  separate  debt  in  his  favor 
against  the  mortgagor,^  but  entitles  him  to  add  the  amount  to 
the  sum  owiug  on  his  security,  and  collect  the  whole  together.^ 
He  cannot,  however,  even  on  the  mortgage,  collect  it  as  a  sep- 
arate debt  after  the  mortgage  debt  is  paid.'  And  he  should 
not  assume  that  the  tax  will  not  be  paid  by  the  mortgagor 
untU  the  latter  is  in  default.^ 

penalty  of  forfeiture  of  land  and  buildings  employed  in  violation  of  a  rev- 
enue law,  sustained  as  constitutional.  United  States  v.  McKinley,  4  Brew- 
ster, 246.  See  United  States  v.  Spreckens,  1  Sawy.,  84;  Quantity  of  Tobacco, 
5  Ben.,  407. 

That  there  must  be  fuU  showing  of  the  facts  upon  which  the  right  of  for- 
feiture depends,  see  State  v.  Tliompson,  18  S.  C,  538. 

1  Vincent  u  Moore,  51  Mch.,  618;  Johnson  v.  Payne,  11  Neb.,  369;  Horri- 
gan  V.  WeUmuth,  77  Mo.,  542. 

2  Hogg  V.  Longstreth,  97  Pa.  St.,  255;  Faure  v.  Winans,  Hopk.  Ch.,  283; 
Burr  V.  Veeder,  3  Wend.,  413;  Quin  v.  Brittain,  Hoff.  Ch.,  353;  Mix  v. 
Hotchkiss,  14  Conn.,  32;  Brown  v.  Simons,  44  N.  H.,  475;  Stanclift  v. 
Norton,  11  Kan.,  318 ;  Eagle  Fu-e  Ins.  Co.  v.  PeU,  2  Edw.  Ch.,  631 ;  MarshaU 
V.  Davies,  78  N.  Y.,  414;  Sidenberg  v.  Ely,  90  N.  Y.,  257;  Barthell  v.  Syver- 
son,  54  la.,  160 ;  New  Haven  Sav.  Bank  v.  Atwater,  51  Conn.,  429.  An  ex- 
ecutor or  administrator  may  pay  taxes  on  property  mortgaged  to  the  estate, 
or  a  creditor  may  do  so  to  protect  his  own  interest,  and  be  entitled  to  reim- 
bursement on  foreclosure.     Whittaker  v.  Wright,  35  Ark.,  511. 

3  Vincent  v.  Moore,  51  Mich.,  618.  See  Manning  v.  Tu thill,  30  N.  J.  Eq., 
29.  Compare  Horrigau  v.  Wellmuth,  77  Mo. ,  543 ;  Nopson  v.  Horton,  20  Minn., 
268. 

*  Pond  V.  Drake,  50  Mich.,  803.    Compare  Brevoort  v.  Randolph,  7  How. 
Pr.,  398. 
One  who  at  a  foreclosure  sale  buys  property  which  is  subject  to  taxes 
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Vendor  cmd  Vendee.  A  vendee  by  executory  contract  who 
takes  possession  under  it  is  liable  for  the  taxes  unless  the  con- 
tract otherwise  provides,  and  if  the  vendor  is  compelled  to  pay 
them,  he  will  be  entitled  to  withhold  conveyance  until  reim- 
bursed.' But  the  vendor  is  liable  for  taxes  which  had  become 
a  lien  previous  to  the  sale.^ 

Tenants  for  Life.  It  is  the  duty  of  a  tena^nt  for  hf e  to  keep 
the  current  taxes  paid,  and  any  other  party  who,  on  his  default, 
is  compelled  to  make  payment  to  protect  an  interest  of  his  own, 
may  have  remedy  over  for  the  amount  paid.'  Assessments  for 
permanent  improvements,  however,  should  be  apportioned  be- 
tween the  tenant  for  life  and  the  remainder  man.* 

Tenant  in  Common.  Each  tenant  in  common  is  bound  to  pay 
the  tax  on  his  own  interest;  but  if  one  is  compelled  to  pay 
upon  all,  he  may  charge  the  interest  of  his  co-tenant  with  the 
proportionate  part  which  such  co-tenant  should  have  paid.' 

Payment  Under  Mistake  as  to  Ownership.  The  rule  as  to 
remedy  in  cases  in  which  parties  have  paid  taxes  under  a  sup- 
position that  they  were  owners,  which  afterwards  proved  to  be 
erroneous,  are  different  in  different  states.    In  some  states  such 

cannot,  upon  paying  them,  hold  the  mortgagor  for  the  araount  unless  by 
virtue  of  some  contract  or  a  warranty  against  taxes  in  the  mortgage. 
Semans  v.  Harvey,  53  Ind.,  331. 

The  mortgagee  may  assume  the  taxes  to  be  legally  assessed  unless  notified 
to  the  contrary,  and  his  right  to  indenmificatjon  cannot  be  defeated  by  a 
showing  that  the  tax  was  iUegal.  WiUiamB  v.  Hilton,  35  Me.,  547 ;  Bates  v. 
People's,  etc.,  Ass'n,  42  Ohio  St.,  655. 

iSee  Farber  v.  Purdy,  69  Mo.,  601;  Miller  v.  Corey,  15  la.,  166;  Watson 
V.  Sawyers,  54  Miss.,  64. 

2  RundeLl  v.  Lakey,  40  N.  T. ,  518.  See  ante,  p.  447.  As  to  recovery  by  the 
purchaser  at  a  judicial  sale  of  sums  paid  by  him  for  taxes  previously  as- 
sessed, see  EUis  v.  Foster,  7  Heisk.,  131;  Staunton  v.  Harris,  9  Heisk.,  579; 
Childress  v.  Vance,  1  Bax.,  406.  And  as  to  recovery  by  a  purchaser  whose 
purchase  proves  to  be  void,  of  taxes  paid  while  claiming  under  it,  see  Sims 
V.  Gray,  66  Mo.,  613;  Cogbum  v.  Hunt,  56  Miss.,  718;  Schaefer  v.  Causey,  8 
Mo.  Ap.,  143;  Sivley  v.  Summers,  57  Miss.,  713. 

3  Cairns  v.  Chabert,  3  Edw.  Ch.,  313;  Deraismes  v.  Deraismes,  72  N.  Y., 
154;  Sidenberg  v.  Ely,  90  N.  Y.,  257;  Anderson  v.  Hensley,  8  Heisk.,  835.' 
As  to  payment  in  case  of  a  life  estate  in  a  fund,  see  Spangler  v.  York  Co.,  13 
Pa.  St.,  332. 

4  Pratt  V.  Douglass,  38  N.  J.  Eq.,  516.  See,  further,  Plympton  v.  Boston 
Dispensatory,  106  Mass.,  544. 

5 Davidson  v.  Wallace,  68  Miss.,  475. 
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a  payment  would  not  only  give  the  party  paying  a  right  of 
action  against  the  owner  of  the  land,  but  would  also  give  him 
a  lien  upon  the  land  for  his  security.^  But  there  is  no  general 
rule  to  this  effect,  and  in  the  absence  of  any  statute  on  the 
subject  the  ruhng  of  the  federal  supreme  court  would  be  fol- 
lowed, that  ignorance  of  the  law  in  respect  to  title  and  good 
faith  in  the  payment  of  taxes  will  not  sustain  an  action  where 
the  payment  has  been  volimtary,  Avithout  any  request  from  the 
true  owners  of  the  land  and  Avith  a  fuU  Imowledge  of  all  the 
facts.^ 

Collection  as  between  the  state  and  its  mnnicipalities. 

Where  state  levies  are  collected  through  the  agency  of  county, 
city  or  township  officers,  it  is  competent  for  the  state  to  malce 
the  county  or  other  district  liable  as  principal  debtor  for  the 
quota  of  the  state  tax  assessed  within  it.'  Pro\asions  to  this 
effect  are  common  in  the  statutes.  And  where  the  county 
treasurer  is  required  to  give  bond  to  the  state  for  the  state  taxes 
to  be  received  by  him,  the  failure  to  give  a  sufficient  bond  will 
not  excuse  the  county.  The  state  is  not  to  suffer  from  the 
laches  of  its  agents  in  such  matters.* 

iGoodnow  V.  Moulton,  51  la.,  555;  Goodnow  v.  Litchfield,  63  la.,  375,  and 
cases  cited.  See  Union  R.,  etc.,  Co.  v.  Slvinner,  9  Mo.  Ap.,  189;  Sliaefer 
V.  Causey,  8  Mo.  Ap.,  142;  Ingersoll  v.  Jeffords,  55  Miss.,  37;  Thompson  v. 
Savage,  47  la.,  532. 

2  Homestead  Co.  v.  Valley  E.  E.  Co.,  17  Wall.,  153.  See  Claflin  v. 
McDonough,  33  Mo.,  413. 

3  Schuylkill  County  v.  Commonwealth,  36  Pa.  St.,  524 ;  People  v.  Superris- 
ors  of  St.  Clair,  30  Mich. ,  388 ;  Burlington  v.  Eaikoad  Co. ,  41  la. ,  134 ;  Brown 
V.  Painter,  44  la.  ,368.  "When  the  state  treasurer  charges  over  to  a  county  its 
proportion  of  the  state  tax,  the  county  becomes  debtor,  and  cannot  burden 
the  state  with  any  di'awback  of  percentage.  Multnomah  Co.  v.  State,  1 
Oregon,  358. 

*  See  cases  cited  in  the  preceding  note.  In  Kansas  a  county  is  liable  to 
towns  for  money  collected  by  a  defaulting  county  treasurer.  Potter  County 
V.  Oswayo,  47  Pa.  St.,  163.  But  it  is  not  Uable  to  the  tovm  for  its  quota  until 
the  amount  has  been  actually  collected.  Guittard  v.  Marshall  County,  4 
Kan. ,  388.  In  Michigan  a  county  treasurer  collects  the  liquor  tax  as  agent 
for  the  towns,  and  if  he  becomes  a  defaulter  a  town  cannot  withhold  county 
moneys  to  malce  good  the  loss.  Marquette  v.  Ishpeming,  49  Mich.,  244.  In 
Wisconsin  the  town  treasurer,  after  paying  over  the  state  taxes  collected  by 
him,  if  he  fails  to  collect  all  the  taxes  specified  in  liis  wan-ant,  retains  the 
town  taxes  and  pays  over  the  balance  to  the  county.  Winchester  v.  Tozer, 
24  Wis.,  313.  As  to  the  course  in  New  York,  see  New  York  v.  Davenport, 
93N.  Y.,  604. 
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CHAPTEE  XY. 

THE  SALE  OF  LA>"X>S  FOE  rXPAID  TAXES. 

When  made.  Lands  are  sold  by  the  govenmient  for  taxes. 
either  because  the  assessments  made  upon  them  are  not  paid. 
Tvithin  the  time  allowed  by  law  for  their  voluntary  satisfaction 
by  the  owner,  or  because  a  personal  assessment  against  the 
owner  remains  uncollected  by  the  ordinary  process.  Whether 
the  sale  is  to  be  made  for  the  one  reason  or  for  the  other,  the 
same  principles  will  govern  it,  though  in  some  particulars  the 
proceedings  will  differ. 

The  land  must  be  liable.  As  govermnent  has  no  inherent 
right  to  deprive  the  citizen  of  his  property  except  in  pursuance 
of  regiLiar  and  lawrful  proceedings,  and  for  a  lavrful  demand,  a 
sale  of  lands  wUl  be  void  if  they  were  not  liable  for  the  tax. 
If  by  law  they  were  exempt  from  taxation,  a  sale  will  be  void 
though  for  a  tax  actually  assessed;*  and  so  it  wiU  be  if  made 
for  a  tax  legally  assessed  but  which  in  some  la^vful  manner  has 
been  discharcred.-  The  description  of  the  land  in  the  proceed- 
ings whicli  are  to  result  in  a  sale  should  in  suljstance  at  least 
conform  to  that  in  the  assessment,  and  be  sufficient  far  identi- 
fication,- and  the  statutory  power  must  not,  even  by  a  single 
day,  be  anticipated  in  the  steps  taken.* 

yecessity  for  regnlar  proceedings.  To  the  validity  of  any 
sale  of  lands  for  tax^,  it  is  imperatively  necessary  that  the 

1  Hobson  V.  Dufton,  9  Kan.,  477.  In  general  the  statutes  prescribe  the 
time  after  delinquency  when  a  sale  may  be  made,  and  a  sale  before  the 
time  fixed  would  be  Toid.  In  Kentucky  sale?  are  not  made  imless  the  taxes 
are  delinquent  for  two  years.  Xesbitt  v.  Liggitt,  10  Bush,  137.  Where  a 
precept  is  required  to  be  issued  to  the  officer  as  his  authority  for  making 
sale,  there  can  be  no  valid  sale  without  such  precept.  Langohr  v.  Smith,  bl 
Ind.,  495. 

Statutes  as  a  rule  do  not  require  any  formal  levy  upon  lands  as  a  step  in 
the  proceedings  to  a  sale.  As  to  what  was  sufficient  under  the  federal  rev- 
enue law,  see  United  States  v.  Hess,  5  Sawy.,  533. 

2  Gould  V.  Day,  94  TJ.  S..  405. 

3  Williams  v.  Central  Land  Co.,  32  Minn,,  440. 
<  Gaston  v.  Caston,  60  3Iiss.,  475, 
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land  shall  have  been  subject  to  taxation;  that  it  shall  have 
been  actually  assessed  for  taxation  and  a  tax  levied,  and  that, 
as  to  all  the  oiScial  proceedings  leading  up  to  a  sale,  there 
should  be  at  least  prwna  facie  evidence  of  substantial  com- 
pliance with  the  provisions  of  law  on  the  subject. 

Tax  sales  are  made  exclusively  under  a  statutory  power. 
The  power  which  the  state  confers  to  assess  and  levy  taxes 
does  not  of  itself  include  a  power  to  sell  lands  in  enforcing 
collection,  but  the  power  to  sell  must  be  expressly  given.' 
The  officer  who  makes  the  sale  sells  something  he  does  not 
own,  and  which  he  can  have  no  authority  to  sell  except  as  he 
is  made  the  agent  of  the  law  for  the  purpose.  But  he  is  made 
such  agent  only  by  certain  steps  which  are  to  precede  his  ac- 
tion, and  which,  under  the  law,  are  conditions  to  his  authority. 
If  these  fail  the  power  is  never  created.  If  one  of  them  fails 
it  is  as  fatal  as  if  all  failed.  Defects  in  the  conditions  to  a 
statutory  authority  cannot  be  aided  by  the  courts ;  if  they  have 
not  been  observed  the  courts  cannot  dispense  with  them,  and 
thus  bring  into  existence  a  power  which  the  statute  only  per- 
mits when  the  conditions  have  been  fully  complied  with.^ 
Neither,  as  a  general  rule,  can  the  courts  aid  the  defective 
execution  of  a  statutory  power ;  they  may  do  this  when  the 
power  has  been  created  by  the  owner  himself,  and  when  such 
action  would  presumptively  be  in  furtherance  of  his  purpose  in 
creating  it ;  but  a  statutory  power  must  be  executed  according 
to  the  statutory  directions,  and  presumptively  any  other  exe- 
cution is  opposed  to  the  legislative  wiU,  instead  of  in  further- 
ance of  it.'  It  is  therefore  accepted  as  an  axiom  when  tax 
sales  are  under  consideration,  that  a  fundamental  condition  to 
their  validity  is  that  there  should  have  been  a  substantial  com- 
pliance with  the  law  in  all  the  proceedings  of  which  the  sale 
was  the  culmination.  This  would  be  the  general  rule  in  all 
cases  in  which  a  man  is  to  be  divested  of  his  freehold  by  ad- 
versary proceedings;  but  special  reasons  make  it  peculiarly 
apphcable  to  the  case  of  tax  sales.''    These  reasons  are  thus 

iSee  Mclnery  v.  Reed,  23  la.,  410;  Sibley  v.  Smith,  3  Mich.,  486;  Sharp  v, 
Speir,  4  HiU,  76. 

2  See,  as  to  prerequisites  in  Louisiana,  Succession  of  Trainor,  37  La.  An., 
150. 

3Guisebert  v.  Etchison,  51  Md.,  478. 

*  Dane  v.  Glennon,  73  Ala.,  160. 
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summarized  by  the  supreme  court  of  Maine:  "Sales  of  real 
estate  for  the  non-payment  of  taxes  must  be  regarded  in  a  great 
measure  as  an  ex  parte  proceeding.  The  owner  is  to  be  de- 
prived of  his  land  thereby;  and  a  series  of  acts  preliminary  to 
the  sale  are  to  be  performed  to  authorize  it  on  the  part  of  the 
assessors  and  collector,  to  which  his  attention  may  never  have 
been  particularly  called ;  and  experience  and  observation  ren- 
der it  notorious  that  the  amount  paid  by  purchasers  at  such 
sales  is  uniformly  trifling  in  comparison  with  the  value  of  the 
property  sold.  It  has  therefore  been  held,  with  great  pro- 
priety, that,  to  malie  out  a  valid  title  under  such  sales,  great 
strictness  is  to  be  required ;  and  it  must  appear  that  the  pro- 
visions of  law  preparatory  to  and  authorizing  such  sales  have 
been  punctiliously  complied  with."  ' 

In  Virginia  somewhat  stronger  language  has  been  employed. 
"  These  sales  and  purchases,"  it  is  said,  "  founded  on  forfeitures, 
deserve  no  indulgence  from  the  court.  It  is  therefore  the  well 
settled  law  that  he  who  claims  under  a  forfeiture  must  show 
that  the  law  has  been  exactly  complied  with."  ^  This  language, 
if  strictly  taken,  is  unquestionably  more  exacting  in  its  require- 
ments than  the  authorities  generally  will  justify.  It  is  not  nec- 
essary, we  apprehend,  in  any  proceedings  so  compUcated  as 
those  in  which  lands  are  sold  for  taxes,  that  there  should  be 
shown  an  exact  and  punctilious  compliance  with  all  the  pro- 
visions of  law  before  they  can  be  supported.  With  many  of 
these  provisions,  as  we  have  endeavored  to  show  in  a  precedT 
ing  chapter,  the  party  interested  in  defeating  such  a  sale  could 
have  no  concern  whatever.     They  are  not  made  for  his  protec- 

i  Whitman,  Ch.  J.,  in  Brown  v.  Veazie,  25  Me.,  359,  363.  See,  also,  Keene 
V.  Houghton,  19  Me.,  368;  Smith  v.  Bodfish,  27  Me.,  289;  FUnt  v.  Sawyer, 
30  Me.,  326;  Payson  i;.  Hall,  30  Me.,  319;  Matthews  v.  Light,  32  Me.,  305; 
Howe  V.  Russel,  36  Me.,  115;  Stevens  v.  McNamara,  36  Me.,  176;  Loomis  v. 
Filigree,  43  Me.,  299;  Lovejoy  v.  Lunt,  48  Me.,  377;  Williamsburg  v.  Lord, 
51  Me.,  599;  French  v.  Patterson,  61  Me.,  303;  Donald  v.  McKinnon,  17  Fla., 
746;  Oliver  v.  Robinson,  58  Ala.,  46;  Gilchrist  v.  Shackelford,  73  Ala.,  7. 

-  Carr,  J.,  in  Wilson  v.  Bell,  7  Leigh,  33,  34.  And  see  Yancey  v.  Hopkins, 
IMunf.,  419;  Christy  «.  Minor,  4  Munf.,  431;  Nalle  v.  Fenwick,  4  Rand., 
585;  AHen  v.  Smith,  1  Leigh,  231,  354;  Chapman  v.  Doe,  3  Leigh,  339,  357; 
Jesse  V.  Preston,  5  Grat.,  120;  Martin  v.  Snowden,  18  Grat.,  100.  In  Cali- 
fornia it  has  been  said  that  the  proceedings  in  these  cases  are  striotissimi 
juris.    Ferris  v.  Coover,  10  Cal.,  589,  633;  Kelsey  v.  Abbott,  13  Cal.,  609. 


472  LAW   OF   TAXATION.  [CH.  XV. 

tion  or  benefit,  and  whether  observed  or  not,  they  do  not  affect 
his  interest.  A  failure  to  observe  them  can,  therefore,  furnish 
no  ground  of  complaint  on  his  behalf;  and  it  is  not  perceived 
that  it  can  constitute  for  him  any  just  or  equitable  protection 
against  the  demands  of  the  state  for  its  lawful  revenues.  It  is 
sufficient  for  his  case  if  the  provisions  which  do  concern  him 
have  been  observed ;  and  if  others  which  are  made  in  the  in- 
terest of  the  public  are  overlooked  or  disregarded,  the  public, 
through  its  constituted  authorities,  must  be  the  proper  party  to 
complain.  This  is  but  reasonable,  and  this  is  the  rule  which  is 
laid  down  by  the  authorities. 

Onus  of  proof.  At  the  common  law  it  was  necessary  that 
one  who  claimed  to  have  obtained  title  to  property  of  another, 
under  proceedings  based  upon  a  neglect  of  pubhc  duty,  should 
take  upon  himself  the  burden  of  showing  that  the  duty  existed, 
and  had  not  been  performed,  and  that  in  the  consequent  pro- 
ceedings the  law  had  been  complied  with  by  those  who  had 
had  them  in  charge.  Especially  if  the  proceedings  would 
operate  with  severity,  and  be  in  their  effects  something  in  the 
nature  of  a  forfeiture,  the  law  was  strict  in  its  requirement 
that  his  evidence  should  exhibit  the  proceedings  from  step  to 
step,  and  show  that  each  of  the  safeguards  with  which  the 
statute  had  surrounded  the  dehnquent  for  his  protection  in  this 
very  emergency  had  been  duly  observed.  And  this  tenderness 
for  his  interests  appeared  but  reasonable.  Of  what  service 
could  it  be  that  safeguards  Avere  provided,  if  observance  was 
not  essential ;  if  a  careless  or  incompetent  officer  might  over- 
look or  disregard  them  with  impunity,  and  deal  with  the  prop- 
erty of  the  citizen  as  if  his  position  as  an  officer  of  the 
government  vested  him  with  a  dispensing  authority  over  legis- 
lation, and  authorized  him  to  make,  in  his  discretion,  a  law  for 
the  case  as  he  proceeded? 

This  rule  of  the  common  law  has  not  been  modified  by  decis- 
ions, and  is  still  recognized  and  enforced  where  statutes  have  not 
changed  it.  It  may  consequently  be  said  to  be  the  general  rule 
that  the  party  claiming  lands  under  a  sale  for  taxes  must  show 
affirmatively  that  the  law  under  which  the  sale  was  made  has 
been  substantially  comphed  with,  not  only  in  the  sale  itself,  but 
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in  all  the  anterior  proceedings.'  But  although  the  authorities 
concur  in  this  rule  mth  great  unanimity,  they  are  not  so  entirely 
in  accord  when  the  question  regards  the  strictness  required  in 
the  showing  that  shall  be  made.  On  this  point  some  of  the 
cases,  particularly  those  which  were  decided  at  a  very  early 
day,  have  used  language  importing  a  strictness  greater  than  in 
most  cases  it  would  be  possible  to  comply  with,  and  greater 
than  is  demanded  by  any  considerations  of  pohcy  or  of  justice 
to  the  party  whose  estate  is  in  question.  The  later  cases  lay 
down  a  more  just  and  reasonable  rule,  and  warrant  us  in  say- 
ing that  the  requirement  of  a  compliance  with  the  law,  when 
the  question  arises  as  one  of  title,  is  satisfied  by  obedience  to 
those  provisions  of  the  law  which  are  in  the  nature  of  condi- 
tions to  the  power  to  seU,  and  are  not  merely  directory  under 


1  Stead's  Ex'rs  v.  Course,  4  Cranch,  403 ;  Parker  v.  Rule's  Lessee,  9  Cranch, 
64;  Williams  v.  Peyton's  Lessee,  4  Wheat.,  77;  McClung  v.  Ross,  5  Wheat., 
116;  Thatcher  t).  PoweU,  6  Wheat.,  119;  Games  v.  Stiles,  14  Pet.,  323;  PU- 
low  V.  Roberts,  13  How.,  472;  Moore  v.  Brown,  11  How.,  414;  Early  v.  Doe, 

16  How.,  610 ;  Parker  v.  Overman,  18  How.,  143 ;  Little  v.  Herndon,  10  Wall., 
36;  Hughey's  Lessee  v.  Hon-ell,  3  Ohio,  333;  Holt's  Heirs  v.  Hemphill's 
Heirs,  3  Ohio,  383 ;  LafEcrty's  Lessee  v.  Byers,  5  Oliio,  458 ;  Thomson's  Heirs 
V.  Gotham,  9  Ohio,  170 ;  Kellogg  v.  McLaugMin,  8  Ohio,  114 ;  Polk  v.  Rose, 
35  Md.,  153;  Pope  v.  Headen,  5  Ala.,  433;  Elliott  v.  Eddins,  24  Ala.,  508; 
Garrett  t).  Wiggins,  Sill.,  335;  Fitch  v.  Pinckard,  5  lU.,  69;  Doe  v.  Leon- 
ard, 5  111.,  140;  Wiley  u  Bean,  6  111.,  802;  Irving  v.  BrowneU,  11  111.,  403; 
SpeUman  v.  Curtenius,  13  lU.,  409;  Marsh  v.  Chestnut,  14  111.,  234;  Goewey 
V.  Urig,  18  lU.,  343;  Lane  v.  Bommelmann,  31  HI.,  143;  Charles  v.  Waugh, 
35  lU.,  315;  Non-is  v.  Eusseh,  5  Cal.,  350;  Keane  v.  Cannovan,  21  Cal.,  291 ; 
O'Brien  v.  Coulter,  2  Blackf.,  431 ;  WilUams  v.  State,  6  Blackf .,  36 ;  Wiggins 
V.  HoUey,  11  Ind.,  3:  Gavin  v.  Shuman,  28  Ind.,  33;  Ellis  v.  Kenyon,  35 
Ind.,  134;  Jackson  v.  Shepard,  7  Cow.,  88 ;  Atkins  v.  Kinman,  30  Wend.,  241 ; 
Sharp  V.  Speir,  4  HUl,  7<3 ;  Sharp  v.  Johnson,  4  Hill,  92 ;  NeweU  v.  Wheeler, 
48  N.  Y.,  486;  WestfaU  v.  Preston,  49  N.  Y.,  849;  Hall  v.  Collins,  4  Vt.,  316 ; 
BeUows  V.  Elhott,  13  Vt.,  569;  Brown  v.  Wright,  17  Vt.,  97;  Waldron  v. 
Tuttle,  3  N.  H.,  340;  Cass  v.  BeDows,  31  N.  H.,  501;  Hawley  v.  Mitchell,  31 
N.  H.,  575;  Annan  v.  Balder,  49  N.  H.,  161;  Scott  v.  Young  Men's  Society, 
1  Doug.  (Mich.),  119 ;  Latimer  v.  Lovett,  3  Doug.  (Mich.),  304 ;  Scott  v.  Bab- 
cock,  3  Green  (la.),  133;  Gaylord  v.  Scarflf,  6  la.,  179;  McGahen  v.  Carr,  6 
la.,  331;  Morton  v.  Reads,  6  Mo.,  64;  S.  C,  9  Mo.,  868;  Nelson  v.  Goebel, 

17  Mo.,  161;  Kelly  v.  Medlin,  36  Tex.,  48;  Chimmings  v.  Holt,  56  Vt.,  384; 
Woodbridge  v.  State,  43  N.  J.,  363. 

Where  a  demand  before  sale  is  required  by  statute,  the  fact  of  demand  is 
not  proved  by  the  recitals  in  a  tax  deed.    Lathrop  v.  Hawley,  50  la.,  39. 
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the  rules  laid  down  in  another  chapter.^  To  require  more  than 
this  would  be  needless  for  any  beneficial  purpose,  and  would 
greatly  embarrass,  and  in  ianumerable  cases  defeat,  the  collec- 
tion of  the  revenue. 

The  requirement  that  the  claimant  under  a  tax  sale  should 
show  the  proceedings  to  have  been  regular  was  entirely  accord- 
ing to  the  natural  order  of  evidence.  The  original  owner 
would  show  a  prima  facie  right  by  producing  the  documents 
and  evidence  which  demonstrated  his  original  ownership.  To 
overcome  this,  there  must  be  evidence  of  a  title  overriding  or 
extinguishing  it ;  and  such  a  title  would  not  appear  in  the  tax 
purchaser  until  the  successive  steps,  taken  in  compliance  with 
the  tax  law,  and  ending  in  a  sale  and  conveyance,  had  been 
shown.  To  prove  merely  a  sale  would  be  futile,  unless  the 
power  to  make  the  sale  was  established ;  and  to  prove  merely 

1  See  chapter  EK.  In  reference  to  the  authority  of  a  sheriff  to  sell  lands 
for  taxes  in  North  Carolina,  the  result  of  the  cases  has  been  summed  up  as 
follows : 

"As  a  general  rule,  the  power  of  the  sheriff,  being  a  naked  power  un- 
coupled with  any  estate  of  his  own,  is  strictly  construed,  so  that  he  must 
conform,  in  its  execution,  to  the  terms  of  the  statute  which  creates  and 
confers  it.  But  still  the  main  object  of  the  law  being  to  raise  revenue  for 
the  state,  the  courts  wDl  not  exact  such  a  rigid  observance  of  forms  as  will 
defeat  such  primary  purpose,  but  will  apply  to  sales  for  taxes  the  same 
reasonable  niles  of  construction  as  govern  sales  under  execution  for  private 
debts.  .  .  Innocent  purchasers  are  protected ;  that  is,  those  who  did  not, 
and  could  not,  because  of  their  want  of  opportunity,  know  whether  the 
prerequisites  to  the  sale  had  been  comphed  with  or  not.  But  when  the  vio- 
lation of  the  law  is  known  to  the  purchaser,  and  more  especially  when  he  has 
procured  it,  he  will  receive  no  protection  from  the  law,  and  can  take  no 
benefit  from  his  purchase.  Such  a  person  is  not  permitted  to  say  that  that 
which  the  law  requires  him  to  do  is  unimportant  in  itself,  and  merely  di- 
rectory, but  he  must  do  all  the  law  enjoins  upon  him,  and  do  it  in  the  man- 
ner and  at  the  time  prescribed ;  and  doubly  incumbent  is  this  duty  upon 
him,  if  prejudice  to  another  can  be  the  result  of  failure  or  delay  on  his 
part." 

So  a  failure  to  obey  the  statute  by  the  purchaser  and  to  pay  immediately 
to  the  sheriff  the  purchase  money,  and  to  take  from  him  after  its  registra- 
tion a  receipt,  will  avoid  a  sale.    Hays  v.  Hnnt,  85  N.  C,  303. 

The  holder  of  a  tax  deed  in  Indiana  must  show  that  the  person  liable  for 
the  taxes  had  no  personal  property  to  collect  from.  Pitcher  v.  Dove,  99  Ind., 
175,  citing  TVard  v.  Montgomery,  57  Ind.,  276;  Johnson  v.  Briscoe,  93  Ind., 
367,  and  other  cases. 
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an  instrument  purporting  to  be  a  conveyance  would  be  even 
more  idle. 

Xor  was  there  any  sji^cial  injustice  or  hardship  in  the  rule 
of  the  law  which  required  the  tax  purchaser  to  prove  the  regu- 
larity of  the  proceedings  under  which  he  claimed.  Whether 
the  interest  of  the  state  might  not  be  best  subserved  by  casting 
the  (mij^  of  showing  defects  in  the  title  on  the  adverse  claim- 
ant, and  whether,  therefore,  on  grounds  of  pubUc  pohcy,  it 
might  not  be  advisable  to  change  the  rule  accordingly,  are 
questions  that  stand  quite  apart  from  any  which  concern  the 
claims  or  rights  of  the  purchaser;  but  regarding  his  position 
only,  there  was  no  liardship  in  calling  upon  him  to  give  proof 
of  his  title  by  showing  a  sale  made  Avith  due  authority.  A  tax 
sale  is  the  culmination  of  proceedings  which  are  matters  of  rec- 
ord; and  it  is  a  reasonable  presumption  of  law  that,  where  one 
a42quires  rights  which  depend  upon  matters  of  record,  he  first 
makes  search  of  the  record  in  order  to  ascertain  whether  any- 
thing shown  thereby  would  diminish  the  value  of  such  rights, 
or  tend  in  any  contingency  to  defeat  them.^    A  tax  purchaser 

J  That  the  proceedinifps  on  which  tax  sales  depend  are  to  be  prcfved  by  the 
recordij,  or  \iy  the  originals  from  which  the  records  shxjuld  be  roade  up,  the 
following  ca%s  are  authority,  if  indeed  any  is  necessary:  Job  v.  Tebbette, 
10  HL,  376,  W);  Graves  v.  Bruen,  11  IlL,  431,  442;  Schuyler  v.  Hull,  11  HL, 
462, 465 ;  Boston  v.  Weymouth,  4  Cush.,  538 ;  Bucksport  v.  SiXfSord,  13  Me., 
4S7;  Adanw  v.  Mack,  3  >'.  BL,  493,  499;  Blake  v.  Sturtevant,  13  X.  H.,  567; 
Pitt»field  V.  Bamstead,  40  X.  H.,  477,  493;  MoEory  v.  Manes,  47  Ga.,  90; 
Sheldon's  Lessee  v.  Coats,  10  Ohio,  278 ;  Thovenin  v.  Slocum,  16  Ohio,  519, 
531;  Blodgett  v.  Holbrook,  39  Vt.,  336;  Iverslie  v.  Spaulding,  33  Wis.,  394; 
Gearhart  v.  Dixon,  1  Pa.  St.,  224;  Diamond  Coal  Co.  v.  Fisher,  19  Pa.  St., 
367;  Miner  v.  McLean,  4  McLean,  138;  Games  v..  Stiles,  14  Pet.,  322.  See 
ante,  p.  339.  But  such  records  do  not  import  absolute  verity  like  those  of 
courts,  and  it  may  be  shown  in  contradiction  to  their  recitals  that  the  facts 
were  otherwise  than  as  there  stated.  Diamond  Coal  Co.  v.  Fisher,  19  Pa.  St., 
367,  373;  Boston  v.  Weymouth,  4  Cush.,  538,  541;  Blake  v.  Sturtevant,  13 
N,  H,,  567;  Graves  v.  Bruen,  11  Bl.,  431,  443;  Tebbetts  v.  Job,  11  DL,  453; 
Schuyler  v.  Hull,  11  111.,  463,  465.  Comr^ro  ante,  p.  397.  In  Kellogg  v. 
McLaughlin,  8  Ohio,  114,  116,  the  record  of  tax  proceedmgs  was  held  to  be 
conclusive  against  the  j>arty  claiming  under  a  tax  sale,  but  not  against  the 
party  contesting  it.  In  Miner  v.  McLean,  4  ilcLean,  138,  140,  it  is  said  that 
"  i)arol  evidence  is  not  admissible  to  supply  a  defect  in  the  record.  This 
well  established  rule  can  admit  of  no  excei>tion."  See  Blanchard  v.  Pow- 
ers, 43  Mich.,  619.  In  Coit  v.  Wells,  3  Vt.,  318,  it  was  decided  that  the  rec- 
ords of  the  advertisements  in  the  case  of  road  taxes  were  not  evidence  at 
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consequently  cannot  be,  in  any  strict  technical  sense,  a  hona 
-fids  purchaser,  as  that  term  is  understood  in  the  law ;  because 
a  'bona  fide  purchaser  is  one  who  buys  an  apparently  good  title 
without  notice  of  anything  calculated  to  impair  or  afifeot  it ; 
but  the  tax  purchaser  is  always  deemed  to  have  such  notice 
Avhen  the  record  shows  defects.  He  cannot  shut  his  eyes  to 
what  has  been  recorded  for  the  information  of  all  concerned, 
and,  relying  imphcitly  on  the  action  of  the  officers,  assume 
what  they  have  done  is  legal  because  they  have  done  it.  It  is 
indeed  a  presumption  of  law  that  official  duty  is  performed ; 
and  this  presumption  stands  for  evidence  in  many  cases ;  but 
the  law  never  assumes  the  existence  of  jurisdictional  facts ;  and 
throughout  the  tax  proceedings  the  general  rule  is,  that  the 
taking  of  any  one  important  step  is  a  jurisdictional  prerequisite 
to  the  next ;  and  it  cannot  therefore  be  assumed,  because  one  is 
showu  to  have  been  taken,  that  the  officer  performed  his  duty 
in  taking  that  which  should  have  preceded  it.'  The  tax  pur- 
chaser buys,  therefore,  under  the  operation  of  the  rule  caveat 
emptor,  and  under  common  law  rules  would  get  nothing  unless 
he  got  the  land  itself ;  but  undoubtedly  he  has  an  equity  in  the 
event  of  his  title  failing,  to  be  reimbursed  for  his  expenditure,^ 
and  this  the  legislature  in  a  number  of  the  states  has  deemed 

all  unless  they  contained  all  the  particulars  required  by  the  statute.  These 
cases,  however,  are  not  inconsistent  with  a  resort  to  parol  evidence  as  sec- 
ondary to  that  of  record  when  the  latter  is  lost  or  destroyed. 

1 A  tax  purchaser  comes  strictly  within  the  rule  caveat  emptor.  If  his  title 
fails  because  the  collector  failed  to  give  notice  of  sale,  he  has  no  remedy 
against  the  collector.  Hamilton  v.  Valiant,  30  Md.,  139;  Sullivan  v.  Davis, 
29  Kan.,  28;  Casselbury  v.  Piscataway,  43  N.  J.,  353.  Neither  has  he  for 
any  error  or  irregularity  which  defeats  his  title  a  remedy  against  the  town. 
Lynde  v.  Melrose,  10  Allen,  49.  And  see  Jenis  v.  Wright,  61  Pa.  St.,  410, 
414.  Nor  has  he  a  remedy  against  the  municipality  for  whose  taxes  the  sale 
was  made  when  the  statute  gives  none.  Loomis  v.  Los  Angeles  Co.,  59  Cal., 
456.  Nor  can  he  have  the  defective  tax  proceedings  corrected  in  equity ; 
there  being  no  element  of  contract  in  the  case  as  between  him  and  the  land 
owner.  Cogbm-n  v.  Hunt,  56  Miss.,  718.  See  Logansport  v.  Humphi-ey,  84 
Ind.,  467;  McWhinney  v.  Indianapolis,  98  Ind.,  182.  Lapse  of  time  will  not 
aid  him  unless  he  takes  possession  under  his  purchase.  Coxe  v.  Deringer, 
78  Pa.  St.,  271.  A  special  agreement  made  by  the  board  of  supervisors  at 
the  time  of  a  tax  sale  to  refund  the  money  if  the  sale  proves  defective  is 
ultra  vires  and  void.    Hyde  v.  Supervisors,  43  Wis.,  129. 

^Forqueran  v.  Donnally,  7  W.  Va.,  114. 
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it  proper  to  make  provision  for.     The  provisions  made  differ 
greatly  and  it  is  impracticable  to  state  them  here.^ 


Presumptions  of  regularity.  When  the  tax  purchaser  is 
left  to  make  his  showing,  the  strictness  required  in  the  proof 
may  reasonably  be  made  to  depend,  to  some  extent,  upon  the 
circumstances.  Presumptions  are  indulged  in  every  class  of 
proceedings ;  and  in  some  cases  presumptions  may  give  an  effi- 
cient support  to  evidence  which,  without  them,  would  be  insuf- 
ficient to  establish  the  necessary  facts.  Indeed,  in  some  cases, 
presumptions  may  supply  Mnks  which  appear  to  be  missing  in  the 
testimony.  It  Avas  once  said  by  an  eminent  judge  in  a  tax  case, 
that  "fuU  evidence  of  every  minute  circumstance  ought  not, 
especially  at  a  distant  day,  to  be  required.  From  the  establish- 
ment of  some  facts  it  is  possible  that  others  may  be  presumed, 
and  less  than  positive  testimony  may  establish  facts."  ^  Noth- 
ing, under  some  circumstances,  could  be  more  just  or  reasonable. 
But  when  that  "  distant  day  "  arrives,  Avhen  presumptions  are 
relied  upon,  it  will  be  found  necessary  to  observe,  with  some 
circumspection,  what  has  been  the  position  of  the  parties,  rela- 
tive to  the  property  claimed,  from  the  time  the  sale  was  made. 

1  In  Ohio  a  purchaser  whose  title  fails  is  in  some  oases  given  an  action 
against  the  owner  for  the  tax  for  which  the  land  was  sold  and  for  any  sub- 
sequent taxes  paid.  Chapman  v.  SoUars,  38  Ohio  St.,  378.  But  a  penalty 
cannot  be  recovered.  Johnson  v.  Stewart,  29  Ohio  St.,  498.  In  Michigan 
the  auditor-general  is  authorized  to  refund  the  bids  to  purchasers  in  some 
cases  in  which  titles  prove  defective ;  but  his  right  to  do  so  is  limited  strictly 
to  the  cases  enumerated  in  the  statute ;  the  state  taking  no  responsibility  for 
the  action  of  officers  where  the  purchaser  has  the  same  opportunity  for 
knowing  the  facts  that  the  state  officers  have.  People  v.  Auditor-General, 
30  Mich.,  13.  In  Iowa,  while  a  good  faith  purchaser  from  the  owner  of 
the  tax  title  gets  no  title  if  the  t^:  was  void  for  want  of  levy  (Early  v. 
Whittingham,  43  la.,  163),  yet  he  is  to  be  protected  if  the  tax  is  valid  and 
he  buys  without  notice  of  any  illegality  in  the  sale.  If  there  was  fraud  in 
tJie  sale  the  owner  who  had  the  means  of  discovering  it  should  suffer  there- 
from rather  than  the  subsequent  purchaser  who  had  not  such  means.  Van 
Schaac  v.  Robbins,  36  la.,  301;  Ellis  v.  Peck,  45  la.,  113. 

Where  the  statute  provides  for  refunding  to  a  purchaser  whose  title  fails, 
the  right  as  to  existing  sales  cannot  be  taken  away  by  a  subsequent  statute. 
Fleming  v.  Roverud,  30  Minn.,  373;  State  v.  Foley,  30  Minn,,  350. 

'^Marshall,  Ch.  J.,  in  Stead's  Executors  v.  Course,  4  Crauch,  403.  See,  to 
the  same  effect.  Freeman  v.  Thayer,  33  Me.,  76.  The  fact  that  a  deed  was 
given  may  be  presumed  after  forty  years'  time,  if  the  known  facts  are  con- 
sistent with  it.     See  Earley  v.  Euwer,  103  Pa.  St.,  388. 
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That  position  may  sometimes  very  reasonably  have  a  control- 
ling influence.  If  the  tax  purchaser  has  made  no  claim  under 
his  title,  and  has  left  the  original  owner  to  treat  the  property 
as  his  own,  it  is  difficult  to  understand  on  what  ground  any  pre- 
sumption can  be  built  up  in  aid  of  the  tax  title,  deriving  its 
force  from  the  lapse  of  time.  "The  older  it  is  without  any 
claim  being  made  under  it,  the  weaker  it  is,  and  the  weaker  are 
aU  presumptions  in  its  favor." '  If,  on  the  other  hand,  he  has 
made  claim  in  practical  and  effective  form  by  taking  possession, 
and  especially  if,  after  the  possession  was  taken,  the  other 
party,  with  fuU  knowledge  thereof,  has  neglected  for  any  con- 
siderable period,  to  assert  his  own  rights,  it  must  be  conceded 
that  the  claim  of  the  tax  purchaser  wiU  come  before  the  courts 
under  circumstances  entithng  it  to  much  greater  indulgence. 

The  reasons  for  this  are  manifest.  If  one  who  claims  to  have 
title  to  property  shall  lie  by  for  a  long  term  of  years  without 
asserting  it,  while  another  is  in  the  enjoyment  of  that  which,  if 
the  title  is  valid,  should  be  enjoyed  by  himself,  it  is  not  a  very 
violent  presumption  that  his  supineness  is  because  he  is  well 
aware  of  some  defect  which  would  defeat  his  claim  if  he  were 
to  assert  it  in  legal  proceedings.  The  longer  he  delays  the 
stronger  this  presumption  becomes ;  and  if  the  time  could  ever 
arrive  when,  because  the  claim  is  old,  it  could  be  presumed  with- 
out defects,  it  is  obvious  that  it  could  only  be  on  an  indulgence 
of  presumptions  that  are  opposed  to  reason.  That  he  may  he 
by  because  of  defects,  until  the  time  can  arrive  when,  because 
of  his  lying  by,  it  wiU  be  presumed  that  no  defects  exist,  and 
then  be  put  by  the  law  in  possession  of  that  which  it  is  infer- 
able he  did  not  venture  to  demand  before,  because  he  Imew  or 
had  reason  to  beheve  the  demand  would  be  ineffectual,  is  an  ab- 
surdity so  manifest  that  time  need  not  be  wasted  in  the  attempt 
to  make  it  appear  more  so. 

It  is  different  when  the  tax  purchaser  has  been  in  possession.^ 


1  Alexander  v.  Bush,  46  Pa.  St.,  63.  See,  to  the  same  effect.  Read  v.  Good- 
year, 17  S.  &  E.,  350;  Hole  v.  Eittenhouse,  19  Pa.  St.,  1305;  Worthing  v. 
Webster,  45  Me.,  270;  Richardson  v.  Dorr,  5  Vt.,  9;  Townsend  v.  Downer, 
33  Vt.,  183. 

2  Possession,  recovery  against  the  grantor  of  defendant  in  trespass,  and 
payment  of  taxes,  are  evidence  in  favor  of  a  tax  deed  thirty  years  old  that 
a  surplus  bond,  the  cost  of  vehich  is  receipted  in  the  deed,  was  given,   Lacka- 
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That  fact  is  some  evidence  that  he  at  least  believes  his  title  to 
have  validity ;  and  if  those  who  might  dispute  it  neglect  to  do 
so,  the  inferences  will  be  more  or  less  strong,  according  to  the 
circumstances,  that  their  action  is  attributable  to  the  belief  that 
a  contest  must  be  ineffectual.  It  is  doubted  if  in  any  case,  on 
common  law  principles,  a  tax  title  could  be  presumed  valid  be- 
fore the  full  period  allowed  by  the  statute  of  limitations  for 
bringing  suit  had  expired.  The  court  of  appeals  of  Tirginia 
decided  at  an  early  day  that  it  could  not  be,^  and  no  satisfac- 
tory reason  has  been  suggested  in  any  quarter  to  cast  a  doubt 
upon  the  correctness  of  this  conclusion.  Still,  presumptions 
may  be  very  forcible  in  some  cases,  where,  on  the  evidence,  it 
is  left  in  doubt  whether  the  tax  proceedings  have  or  have  not 
been  conducted  in  conformity  to  law.  If  possession  has  been 
held  under  them  for  a  considerable  period,  though  it  may  not 
have  been  for  a  length  of  time  sufficient  to  bar  suits  for  the  re- 
covery of  lands,  there  may  reasonably  spring  from  such  posses- 
sion an  inference  in  favor  of  legality,  of  sufficient  force  to  turn 
the  scales  on  any  point  left  in  doubt  on  the  proofs,  and  to  jus- 
tify a  jury,  to  whom  the  case  is  submitted,  in  drawing  the  con- 
clusion which  supports  the  possession.  The  longer  the  possession 
has  continued,  the  stronger  should  be  the  intendments  in  favor 
of  the  title  under  which  it  is  held ;  and  although  these  cannot 
make  vahd  that  which  in  itself  is  void,  they  may,  and  should, 
be  allowed  their  weight  when  a  case  is  to  be  determined 
which  the  evidence  has  left  in  doubt.  What  their  weight 
should  be  must  depend  on  the  circumstances;   there  can  be 

wana  Iron  Co.  v.  Fales,  55  Pa.  St.,  90.  As  to  the  force  of  recitals  in  deeds 
generally,  where  there  has  been  possession  under  them,  see  Worthing  v. 
Webster,  45  Me.,  370. 

1  Allen  V.  Smith,  1  Leigh,  331,  355.  The  validity  of  a  tax  sale  is  not  to  be 
presumed  from  the  mere  deed  of  the  collector,  unaccompanied  by  extrinsic 
evidence  that  the  prior  proceedings  were  regular.  Nor,  in  an  action  of 
ejectment,  will  any  presumptions  be  made  in  favor  of  the  validity  of  the 
deed,  merely  because  the  party  claiming  it  proves  a  possession  adverse  to  the 
title  of  another  party,  but  for  a  period  short  of  that  prescribed  by  the  statute  of 
Hmitations.  Townsend  v.  Downer,  33  Vt.,  183.  As  to  the  requisites  of  a 
valid  sale  in  general,  see  Virden  v.  Bowers,  55  Miss.,  1;  Coleman  v.  Shat- 
tuok,  63  N.  Y.,  348;  Kschel  v.  Mercier,  33  La.  An.,  704. 

A  tax  deed  coupled  with  possession  may  be  sufficient  to  preclude  mere 
trespassers  from  contesting  the  right  to  possession.  Van  Auken  v.  Momoe, 
38  Mich.,  735. 
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no  definite  rule  of  law  on  the  subject  which,  can  be  applied  in 
all  cases.^ 

Presumptions  could  in  no  case  supply  the  want  of  a  record 
when  the  law  requires  one,  and  it  has  never  been  made ;  neither 

1  Five  years'  possession  does  not  ■warrant  a  finding  in  favor  of  the  regular- 
ity of  proceedings,  when  tlieir  correctness  is  not  shown  by  the  evidence. 
PhQlips  V.  Sherman,  61  Me.,  548.  See  Pejepscut  Proprietors  v.  Eansom,  14 
Mass. ,  145.  As  to  what  will  be  overlooked  in  Pennsylvania  under  their 
statute,  which  declares  that  no  irregularities  in  the  assessment,  process  or 
otherwise  shall  be  allowed  to  affect  the  title  of  the  purchtiser,  see  Laird  v. 
Hiester,  24  Pa.  St.,  453.  As  to  the  force  of  the  presumption  in  favor  of  the 
correctness  of  ofl&cial  action  under  that  statute,  see  Cuttle  v.  Brockway,  34 
Pa.  St.,  145;  Heft  v.  Gephart,  65  Pa.  St.,  510.  In  Schoff  v.  Gfould,  52  N. 
H.,  512,  the  tax  proceedings  depended  on  the  vote  of  a  meeting,  and  the 
question  was  made  upon  proof  of  the  warrant  for  holding  it.  The  court 
say:  "The  meeting  was  held  in  March,  1841, —  more  than  thirty  years 
ago  —  and  oflicers  were  chosen  who  acted  as  such,  and  the  jury  might  have 
presumed  that  the  warrant  remained  posted  the  requisite  time.  Bishop  v. 
Cone,  3  N.  H.,  513;  Northwood  v.  Barrington,  9  N.  H.,  373;  Petersborough 
V.  Lancaster,  14  N.  H.,  373;  School  District  v.  Bragdon,  23  N.  H.,  514.  In 
Cavis  V.  Robertson,  9  N.  H.,  534,  it  was  held  that  this  rule  did  not  apply  ' 
where  the  facts  were  recent  and  the  records  might  be  amended,  but  would 
apply  where,  from  the  lapse  of  time,  it  may  be  presumed  that  the  officers 
who  made  the  records  are  no  longer  Uving,  or  have  no  recollection  of  the 
facts.  It  does  not  appear  that  the  officers  who  made  the  record  are  dead, 
but  it  is  a  fan-  presumption  that  they  have  lost  recollection  of  the  fact  that 
the  notice  remained  posted." 

Where  an  officer  empowered  to  do  so  has  changed  the  descriptions  of  jirop- 
erty  in  the  assessment  book,  and  the  change  has  been  followed  in  subse- 
quent proceedings,  the  presumption  must  be  that  the  officer's  act  was  war- 
ranted.    Beeson  «.  Johns,  59  la.,  166. 

The  following  cases  are  important,  as  showing  what,  under  their  varying 
circumstances,  was  held  sufficient  evidence  of  an  assessment :  Bratton  v, 
Mitchell,  7  W.  &  S.,  259;  Crum  v.  Burke,  25  Pa.  St.,  377,  881;  Heft  v.  Gep- 
hart, 65  Pa.  St.,  510;  McDermott  v.  Hoffman,  70  Pa.  St.,  31 ;  McEeynolds  v. 
Longenberger,  57  Pa.  St.,  18;  Pittsfield  v.  Bai-nstead,  40  N.  H.,  477.  The 
sale  book  does  not  prove  an  assessment.  Bratton  v.  Mitchell,  1  W.  &  S., 
310.  Neither  do  the  recitals  in  the  tax  warrant.  Hoffer  v.  Matteson's  Ex"rs, 
16  N.  J.  Eq.,  382.  If  the  record  of  a  treasurer's  return  shows  no  verifica- 
tion, and  the  proper  office  contains  no  other  record,  this  is  sufficient  evi- 
dence that  there  was  no  verification.     Cotzhausen  v.  Kaehler,  43  Wis.,  832. 

Where  a  statute  provides  that,  in  the  absence  of  the  township  clerk,  a 
justice  of  the  peace  may  take  his  place  in  certain  tax  proceeding's,  there 
can  be  no  presiimption  that  the  justice  failed  to  make  any  necessary  qual- 
ification for  acting.  First  Nat.  Bank  v.  St.  Joseph,  46  Mich.,  526.  If  par- 
cels of  land  are  omitted  from  the  tax  roll,  and  there  is  no  evidence  how 
they  came  to  be  omitted,  the  presumption  must  be  that  it  was  for  lawful 
reason.    Perkins  v.  Nugent,  45  Mich.,  156. 
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can  they  help  out  a  record  which  is  so  defective  as  not  to  an- 
swer the  requirements  of  the  law.'  But  when  it  has  been  once 
made  to  appear  that  a  record  has  existed  which  is  now  lost  or 
destroyed,  presumptions  may  justly  be  allowed  great  weight  in 
support  of  the  secondary  evidence,  in  proof  of  the  contents  of 
the  record,  and  that  it  was  in  compliance  with  the  law.'' 

Special  authority  to  sell.  The  various  proceedings  which 
usually  are  required  to  precede  a  sale  of  the  lands  have 
been  successively  mentioned.  Whether,  when  these  have  been 
taken,  the  officer  will  require  any  special  warrant  or  process  as 
his  authority  for  proceeding  to  a  sale,  must  depend  upon 
whether  something  of  that  nature  is  provided  for  by  law.  In 
some  of  the  states  a  list  of  delinquent  lands  is  made  out  and 
properly  certified  by  the  state  auditor,  or  some  other  designated 
officer  of  state,  to  whom  the  returns  of  delinquent  taxes  have 
been  maxie,  and  this  list  is  transmitted  to  the  county  or  town- 
ship official  who  by  law  is  intrusted  with  the  duty  of  making 
sales,  and  constitutes  his  warrant  for  doing  so.  In  other 
states,  the  statutes  make  other  special  provisions  for  the  pur- 
pose. Whatever  list,  certificate  or  warrant  is  prescribed  by  the 
statute,  is  to  be  looked  upon  as  in  the  nature  of  process,  and 
it  is  indispensable  that  the  officer  should  have  it  before  taking 
any  steps  towards  making  a  sale.'  And  in  all  his  action  he 
must  keep  within  the  command  of  his  warrant  and  of  the  law ; 
for  his  authority  will  fail  to  support  him  when  he  fails  to  ob- 
serve it.*    If  a  special  demand  for  the  tax  is  required  to  be 

'Coit  V.  Wells,  2  Vt.,  318;  Capron  v.  Raistrick,  44  Vt.,  515;  Kellogg  v. 
McLaughlin,  8  Ohio,  114;  Porter  t;.  BjTne,  10  Ind.,  146;  Iverslie  v.  Spauld- 
ing,  32  Wis,,  394;  Moser  v.  Wlute,  29  Jlich.,  59. 

A  record  in  a  tax  case  not  allowed  to  be  contradicted  to  defeat  a  tax  deed 
which  had  been  on  record  for  nineteen  years.  Blanchard  v.  Powers,  43 
Mich.,  619.    See  Gamble  v.  East  Saginaw,  43  Mich.,  367. 

2  Where  a  record  is  not  found  in  the  proper  office,  and  it  is  not  shown  that 
one  was  ever  in  existence,  there  is  no  presumption  that  one  was  made.  HaU 
V.  Kellogg,  16  Mich.,  185.  See  Cass  v.  BeUows,  31  N.  H.,  501;  Cavis  v. 
Robertson,  9  K.  H.,  524;  Gibson  v.  Bailey,  9  N.  H.,  168. 

'See  Homer  v.  Cilley,  14  N.  H.,  85;  Hannel  v.  Smith,  15  Ohio,  134;  Kel- 
ley  V.  Craig,  5  Ired.,  129;  Gossett  v.  Kent,  19  Ark.,  603;  Miner  v.  McLean,  4 
McLean,  138;  Laugohr  v.  Smith,  81  Ind.,  495;  Succession  of  Trainor,  27 
La.  An.,  150. 

*  "^Vhere  the  statute  requires  the  sale  to  be  made  within  two  years  from 
the  date  of  the  warrant,  a  sale  at  a  later  day  is  void.  Usher  v.  Taft,  33  Me., 
31 
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made  before  a  sale,  such,  demand  must  be  made  to  appear  or  a 
sale  will  be  invalid.' 

Notice  of  sale.  The  first  proceeding  usually  required  of  the 
ofEcer  who  is  to  make  sale  is,  that  he  shaL.  give  pubhc  notice 
of  his  intention  to  do  so.  Under  different  statutes  notices  in 
various  forms  are  required,  as  may  be  thought  most  suitable  to 
the  case.  If  the  statute  fails  to  specify  the  character  of  the 
notice,  doubtless  one  in  writing  must  be  intended ;  ^  but  a  pro- 
vision so  indefinite  will  not  often  be  met  with.  Unusual  care 
is  required  in  obeying  the  directions  of  t'le  statute  regarding 
notice,  as  no  one  who  is  entitled  to  notice  can  be  bound  by  a 
sale  which  has  been  made  without  it.  There  is  no  constitu- 
tional provision  entithng  one  to  notice  in  a  particular  mode ; 
what  the  statute  has  made  sufiicient  must  be  deemed  so.  In 
the  case  of  residents,  personal  notice  is  sometimes  provided 
for ; '  but  for  non-residents,  a  notice  published  in  a  newspaper 

199.  See,  for  the  same  principle,  Avery  v.  Eose,  4  Dev.,  549;  Doe  v.  Allen, 
67  N.  C,  346.  A  sale  preceding  the  day  is  of  course  void.  Conrad  v.  Dar- 
den,  4  Yerg.,  307.     See  Ott  v.  Ti-evacier,  21  la.,  68. 

It  has  been  decided  that  where,  by  the  statute,  the  proceedings  are  differ- 
ent in  the  case  of  non-residents  from  what  they  are  in  the  case  of  residents, 
the  subsequent  proceedings  wiU  be  invalid  unless  they  follow  the  assess- 
ment. Merrick  v.  Hutt,  15  Ai-k.,  331 ;  Kinsworthy  ■;;.  Mitchell,  21  Ark.,  145; 
McDermott  v.  ScuUy,  27  Ark.,  226;  Garabaldi  v.  Jenkins,  27  Ark.,  453. 

1  Lathrop  v.  Hawley,  50  la.,  39. 

2  Pearson  ■«.  Lovejoy,  53  Barb.,  407. 

3  Where  the  statute  required  notice  to  be  given  to  the  occupant,  if  the  land 
was  occupied,  it  was  held  that  one  having  a  paper  title  to  a  lot  of  one  hun- 
dred and  sixty-nine  acres,  and  who,  though  not  on  it,  cultivated  a  small 
piece  of  it,  was  entitled  to  notice,  and  a  sale  made  without  giving  it  was 
void.  Leland  v.  Bemiett,  5  Hill,  386,  citing  Comstock  v.  Beardsley,  15 
Wend.,  348;  Bush  v.  Davison,  16  Wend.,  550.  In  North  Carolina  it  seems 
that  the  mortgagee  is  regarded  as  the  owner  of  land  mortgaged,  so  as  to  be 
entitled  to  the  notice  required  to  be  given  to  the  owner.  Whitehurst  v. 
Gaskill,  69  N.  C,  449;  S.  C,  12  Am.  Rep.,  655.  Where,  in  Illinois,  a  lot  was 
not  assessed  in  any  name,  a  notice  was  held  properly  served  on  the  actual 
occupant.  Gage  v.  Bailey,  102  lU.,  11.  Whei'e  several  own  land  in  com- 
mon, and  the  statute  requires  notice  to  owners,  if  one  is  omitted  a  sale  is 
void.  Thurston  v.  Miller,  10  E.  I.,  358.  If  the  land  is  only  occupied  in 
part  and  not  by  the  owner,  the  statutory  notice  to  the  occupant  must  never- 
theless be  given.  Smith  v.  Gage,  12  Fed.  Eep.,  33.  Leaving  notice  at  one's 
domicile  is  not  personal  service  upon  him.  Peyrie  v.  Schreiber,  66  Mo.,  38. 
See,  fvirther,  Workingmen's  Bank  i'.  Lannes,  30  La.  An.,  871. 
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is  generally  all  that  is  prescribed.^  Sometimes  the  pubHshed 
notice  is  all  that  is  made  requisite  even  in  the  case  of  residents, 
while  other  statutes  direct  that  the  tax  Ust  shall  be  kept  posted 
in  some  public  place  or  places  for  a  certain  period.  Whatever 
the  provision  is,  it  must  be  complied  with  strictly.  This  is  one 
of  the  most  important  of  all  the  safeguards  which  has  been 
deemed  necessary  to  protect  the  interests  of  parties  taxed,  and 
nothing  can  be  a  substitute  for  it  or  excuse  the  failure  to  give 
it.^  The  notice  being  a  prerequisite  to  the  officer's  authority, 
the  fact  that  in  the  particular  case  it  can  be  shown  that  the 
party  concerned  was  fully  aware  of  the  proceedings  will  be  of 
no  avail  in  supporting  them.  He  is  under  no  obhgation  to  take 
notice  of  the  proceedings  unless  duly  notified.  Mere  informal- 
ities or  unimportant  variances  in  an  attempt  to  comply  with 
the  law  may. not  be  fatal,  but  variance  in  substance  cannot  be 
overlooked. 
It  may  be  useful  to  notice  some  of  the  cases  on  the  subject. 

1  The  owner  of  unseated  lands  is  only  entitled  to  such  notice  as  the  statute 
shall  provide  for,  and  he  must  take  notice  of  the  tax  proceedings  at  his 
peril.  Cuttle  v.  Brockway,  33  Pa.  St.,  45.  It  is  said  in  Louisiana  that  it  is 
in  the  power  of  the  legislature  to  determine  what  shall  be  sufficient  to 
bring  parties  into  court  in  tax  cases,  and  if  a  published  notice  is  provided 
for  and  given,  that  is  sufficient.  New  Orleans  v.  Cordeviolle,  10  La.  An., 
732;  Drainage  Co.  Case,  11  La.  An.,  338. 

2  Washington  v.  Pratt,  8  Wheat.,  681;  Early  v.  Doe,  16  How.,  610;  Moul- 
ton  V.  Blaisdell,  24  Me.,  283 ;  Flint  v.  Sawyer,  30  Me.,  226 ;  Hill  v.  Mason,  38 
Me.,  461 ;  Bush  v.  Davison,  16  Wend.,  550;  Alexander  v.  Pitts,  7  Cush.,  503; 
Blalock  V.  Gaddis,  33  Miss.,  452;  Reeds  v.  Morton,  9  Mo.,  868;  Prindle  ij. 
Campbell,  9  Minn.,  212;  Jenks  v.  Wright,  61  Pa.  St.,  410.  A  written  notice 
will  not  answer  where  a  printed  notice  is  required  by  statute.  Lagrone  v. 
Rains,  48  Mo.,  536.  Nor  can  posting  the  list  be  omitted  when  required  by 
statute.  Yenda  v.  Wheeler,  9  Tex.,  408.  See  Pitts  v.  Booth,  15  Tex.,  453; 
Himmelman  v.  Cahn,  49  Cal.,  285;  Brooks  v.  Satterlee,  49  CaL,  289;  Clarke 
V.  Rowan,  53  Ala.,  400. 

Under  a  statute  in  Mississippi  it  seems  that  defects  in  a  notice  of  sale  wUl 
not  defeat  the  sale.    Virden  v.  Bowers,  55  Miss.,  1. 

As  to  the  requisites  of  notice  in  general,  see  Hart  v.  Smith,  44  Wis.,  213; 
Tolman  v.  Hobbs,  68  Me.,  316;  Taft  v.  Barrett,  58  N.  H.,  447.  As  to  time  of 
publication  in  Kansas,  see  Watkins  v.  Inge,  24  Kan.,  612;  City  Railway  Co. 
V.  Chesney,  30  Kan.,  199.  A  notice  of  sale  in  the  name  of  A.  and  B.,  wlien 
the  land  had  always  been  owned  by  A.  alone,  held  void.  Denegre  v.  Gerac, 
35  La.  An.,  952.  When  publication  of  notice  is  requii-ed,  a  publication  on 
Sunday  only  is  insufficient.  Ormsby  v.  Louisville,  79  Ky.,  197.  Compare 
Hastings  v.  Columbus,  43  Ohio  St.,  585. 
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Where  tlie  statute  required  the  notice  to  contain  a  particular 
statement  of  the  taxes  on  each  lot,  a  notice  not  containing  it 
was  held  void.'  So  where  the  notice  was  for  less  than  the 
statutory  time,  thoiigh  but  for  a  single  day,  the  proceeding 
was  held  to  be  as  fatally  defective  as  if  no  notice  at  all  had 
been  given.-  So  where  the  notice  was  required  to  be  published 
for  a  certain  time  in  the  paper  of  the  state  printer,  and  the 
publication  was  duly  begun,  but  before  completion  the  paper 
ceased  to  be  that  of  the  state  printer,  it  was  held  insufficient.' 
So  a  notice  is  defective  if  the  collector  ia  appending  his  name 
fails  to  add  his  name  of  office,  so  that  it  does  not  appear  to  be 
official;*  or  if  given  before  the  person  has  in  fact  been  sworn 
into  office ;  *  or  if  delayed  after  the  time  prescribed  by  law  for 

1  Washington  v.  Pratt,  8  Wheat.,  681.  See  Jenks  v.  Wright,  61  Pa.  St., 
410. 

estate  V.  Newark,  36  N.  J.,  388.  See  Caston  v.  Caston,  60  Miss.,  475.  A 
Btmilar  ruling  was  made  in  Pope  v.  Headon,  5  Ala, ,  433.  And  see  Elliott  v. 
Eddins,  24  Ala.,  508;  Flint  v.  Sawyer,  30  Me.,  220:  Hobbs  v.  Clements,  33 
Me.,  67.  Twelve  weeks'  notice  of  sale  requires  eighty-four  fuU  days.  Early 
V.  Doe,  16  How.,  610.  Where  notice  is  required  to  be  for  ten  days,  Sundays 
excepted,  and  it  is  omitted  two  days,  not  Sundays,  it  is  void.  Haskell  v. 
Bartlett,  34  Cal.,  281.  So  if  it  be  omitted  one  week  day  and  pubhshed  Sun- 
day. San  Francisco  v.  McCain,  50  Cal.,  210;  People  v.  JlcCain,  51  Gal., 
360.  If  the  last  of  the  number  of  days  prescribed  should  be  Sunday,  the 
notice  should  be  published  Monday.  Alameda,  etc.,  Co.  v.  Huff,  57  Cal., 
331.  See  Falch  v.  People,  8  lU.  Ap.,  351.  As  to  what  is  a  publication  three 
times  for  three  successive  weeks,  see  Andrews  v.  People,  83  111.,  539;  Same 
Case,  84  lU.,  28;  Ricketts  v.  Hyde  Park,  85  HI.,  110.  And  as  to  proof  of 
publication,  Fisher  i'.  People,  84111.,  491.  As  to  what  is  a  publication  for 
three  weeks,  see  Loughridge  v.  Huntington,  56  Ind.,  253.  See,  further,  as 
to  time  of  publication,  Kellogg  v.  McLaughlin,  8  Ohio,  114;  Cass  v.  Bel- 
lows, 31  N.  H.,  501;  Moore  v.  Brown,  4  McLean,  211;  S.  C.  in  error,  11 
How.,  414;  Westbrook  v.  WiUey,  47  N.  Y.,  457;  Dubuque  v.  Wooton,  38 
la.,  571;  Clarke  v.  Eowan,  53  Ala.,  400;  Hilgers  v.  Quinney,  51  Wis.,  63; 
Eaton  V.  Lyman,  33  Wis.,  34;  Steuart  v.  Meyer,  54  Md.,  454;  Eenshaw  v. 
Imboden,  31  La.  An.,  661;  PenneU  v.  Monroe,  30  Ark.,  661. 

'Bussey  v.  Leavitt,  12  Me.,  378.  Compare  Pope  v.  Headon,  5  Ala.,  433; 
Lyon  V.  Hunt,  11  Ala.,  295;  Sharp  v.  Johnson,  4  HUl,  92;  Cambridge  v. 
Chandler,  6N.  H.,  271.  A  change  in  the  name  of  the  paper  in  which  the 
notice  is  requii'ed  to  be  published  wiU  not  affect  the  notice.  Isaacs  v.  Shat- 
tuck,  13  Vt.,  668.  Where  a  city  common  council  is  required  to  give  notice 
in  a  paper  to  be  designated,  the  designation  must  be  made  by  the  council. 
Appeal  of  Powers,  29  Mich.,  504. 

4 Spear  v.  Ditty,  9  Vt.,  282.     See  Broughton  v.  Jom-neay,  51  Pa.  St.,  31. 

SLangdon  v.  Poor,  20  Vt.,  13.    See  Hannel  v.  Smith,  15  Ohio,  134. 
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its  publication.!  And  the  notice  is  bad  if  it  differs  from  the 
assessment  in  giving  the  name  of  the  person  to  whom  the  land 
is  taxed  ;^  or  if  it  fails  to  give  the  name  of  the  person  taxed 
when  the  statute  requires  it;'  or  if  the  description  of  the  land 
is  insuificient;  *  or  if  the  place  for  holding  the  sale  is  so  vaguely 
stated  as  not  to  give  the  requisite  information ;  ^  or  if  the  year 
for  which  the  sale  is  to  take  place  is  incorrectly  given." 

As  regards  aU  such  cases,  the  law  is  well  summed  up  in  a 
case  iu  which  the  statute  required  the  notice  to  state  the 
"  amount  of  taxes  assessed,"  and  the  notice  given  was  incorrect 
iu  this  particular.  "The  advertisement  did  not  state  the 
amount  of  the  tax  assessed  on  the  land,  but  stated  a  wholly 
different  amoimt,  and  for  all  legal  purposes  might  as  well  have 
contained  no  statement  whatever  of  the  amount  of  the  tax.  To 
comply  with  the  statute  the  exact  amount  must  be  given.  A 
deviation,  however  small,  must  be  fatal,  because  a  rule  of  law 

iHiU  V.  Mason,  38  Me.,  461.  Compare  Bracket!;  v.  Vining,  49  Me.,  356; 
Kelly  V.  Craig,  5  Ired.,  139;  Magee  v.  Commonwealth,  46  Pa.  St.,  358; 
Pierce  v.  Benjamin,  14  Pick.,  356;  Noyes  v.  HaverhiU,  11  Cush.,  338. 

SBettisonw.  Budd,  31  Ark.,  578,  citing  Wait  v.  GUmore,  3  Yeates,  330; 
Shimmin  v.  Tnman,  26  Me.,  233.  And  see  Alvord  v.  Collin,  30  Pick.,  418; 
"Workingmen's  Bank  v.  Lannes,  30  La.  An.,  871. 

'  Sargent  v.  Bean,  7  Gray,  135 ;  Workingmen's  Bank  v.  Lannes,  30  La. 
An.,  871 ;  Milner  v.  Claxke,  61  Ala.,  358. 

*  Such  a  defect  could  not  be  aided  by  any  information  imparted  by  the 
auctioneer  to  the  bidders  at  the  sale.  Ronkendorf  v.  Taylor,  4  Pet.,  349. 
As  to  the  requisites  of  description  see  Vaughan  v.  Stone,  55  la.,  213;  Gachet 
V.  McCaU,  50  Ala.,  807;  Milner  v.  Clarke,  61  Ala.,  255;  Barton  v.  GUchrist, 
19  W.  Va.,  323;  Poindexter  v.  Doolittle,  54  la.,  53;  Thibodaux  v.  KeUer,  29 
La.  An.,  508;  Garrick  v.  Chamberlain,  97  HI.,  630.  A  description  said  to 
be  bad  "if  from  it  a  purchaser  could  not  obtain  sufficient  knowledge  of 
the  identity  of  the  land  to  form  an  intelligent  judgment  of  its  value."  Nason 
V.  Ricker,  63  Me.,  381. 

In  some  states  the  description  in  the  notice  is  required  to  follow  that  in  the 
assessment.  See  Rougelot  ij.  Quick,  34  La.  An.,  123.  As  to  description  in 
Iowa,  see  Iowa,  etc.,  Co.  v.  County  of  Sac,  39  la.,  134;  Chicago,  etc.,  E.  Co. 
V.  Carroll  County,  41  la.,  153;  Shawler  v.  Johnson,  53  la.,  473. 

5  Workingmen's  Bank  v.  Lannes,  30  La.  An.,  871 ;  Ex  parte  Tax  Sale,  43 
Md.,  196. 

^Knowlton  v.  Moore,  136  Mass.,  33.  It  seems,  however,  that  if  the  notice 
is  for  a  sale  for  the  taxes  of  several  years  when  only  one  year's  tax  was  de- 
linquent, it  may  be  sustained  as  a  good  notice  for  the  one  year.  Thweatt  v. 
Black,  80  Ark.,  733. 
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cannot  be  made  to  fluctuate  according  to  the  degree  or  extant 
of  its  violation."  ^ 

The  most  important  of  the  usual  requisites  of  notice  of  sale 
are  that  it  shall  give  a  proper  description  of  the  land  to  be 
sold,-  and  a  statement  of  the  time  and  place  when  and  where 
the  sale  wiU  be  made.  The  requisites  for  a  description  in  the 
assessment  roll  have  been  heretofore  given.  In  the  notice,  as  in 
the  assessment,  there  is  precisely  the  same  necessity  that  the 
description  shall  be  sufficiently  definite  to  identify  the  land, 
in  order  that  the  owner  may  be  apprised  of  the  peril  to  which 
his  interests  are  exposed.'  What  has  been  said  regarding  the 
description  under  the  head  of  assessment  is  consequently  ap- 
phcable  here.  The  cases  referred  to  in  the  margin  discuss  other 
defects,  or  alleged  defects,  in  notices  of  sale,  and  may  be  useful 
for  reference.*  Consent  of  the  owner  of  land  to  a  defective 
publication  of  notice,  it  has  been  held,  would  not  bind  him,  as 


^Bigelow,  J.,  in  Alexander  v.  Pitts,  7  Gush.,  503.  The  amount  of  the  tax 
was  $3.30;  that  stated  in  the  notice  was  $4.13.  Compare  Clarke  v.  Strick- 
land, 3  Curt.  C.  C,  489.  That  an  immaterial  variation  in  the  notice  from 
that  required  by  the  statute  may  be  overlooked,  see  Ogden  v.  Harrington,  6 
McLean,  418;  Scott  v.  Watkins,  23  Ai-k.,  556;  Hodgson  v.  Burleigh,  4  Fed. 
Eep.,  111. 

2  Where  land  is  not  so  described  in  the  assessment  as  to  be  identified  the 
defect  cannot  be  cured  by  an  accurate  description  in  the  i-eport  of  sale. 
Morristown  v.  King,  11  Lea,  669. 

3  See  Farnum  v.  BufEum,  4  Cush.,  360;  Eastman  v.  Little,  5  N.  H.,  300; 
Williams  v.  Harris,  4  Sneed,  333;  Bidwell  v.  Webb,  10  Minn.,  59;  Bidwell 
V.  Coleman,  11  Minn.,  78;  Hodgdon«.  Burleigh,  4  Fed.  Eep.,  Ill;  Ohver  «. 
Eobinson,  58  Ala.,  46;  Crane  v.  Randolph,  30  Ark.,  579. 

*  Porter  v.  Wliitney,  1  Greenl.,  306 ;  Shimmin  v.  Inman,  36  Me.,  338 ;  Hobbs 
V.  Clements,  33  Me.,  67;  Greene  v.  Lunt,  58  Me.,  518;  Smith  v.  Messer,  17 
N.  H.,  430;  Pierce  v.  Richardson,  37  N.  H.,  306,  314;  Langdon  v.  Poor,  30  Vt., 
18;  Hughey  v.  Horrell,  2  Ohio,  331;  Styles?;.  Weir,  36  Miss.,  187;  Sutton  v. 
Calhoun,  14  La.  An.,  309.  If  the  statute  gives  a  form  for  a  notice,  it  is  suffi- 
cient to  follow  it,  even  though  it  does  not  specially  name  the  place  of  sale ; 
that  being  otherwise  fixed.  Clark  v.  Mowyer,  5  Mich.,  563.  Mr.  Blackwell 
says:  "Where  the  form  is  prescribed  by  the  statute,  that  form  must  be 
strictly  and  literally  followed ;  tlie  court  will  not  admit  the  substitution  of 
a,  different  one."  Blackw.  on  Tax  Titles,  233.  Ti-ue,  if  it  is  different  in 
substance ;  but  to  say  that  the  statute  form  must  be  literally  followed  is 
stating  a  more  strict  rule  of  compliance  than  we  can  find  authorities  to 
justify.  The  pubhcation  of  notice,  not  in  the  regular  issue  of  a  paper,  but 
in  extra  sheets,  is  insufficient,  unless  these  are  sent  to  all  the  subscribers.' 
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he  cannot,  in  that  manner,  confer  an  authority  upon  an  officer 
of  the  law,  nor  can  he  pass  a  title  to  his  freehold  by  mere 
waiver."  Proof  of  giving  the  notice  should  be  duly  made  of 
record,  and  it  ouglat  to  show  what  the  facts  are,  so  that  any  one 
inspecting  the  record  may  know  that  the  statute  has  been  com- 
plied with.  An  affidavit,  or  a  return,  which  undertakes  to  state 
merely  the  legal  conclusion  that  "  due  notice "  was  given,  or 
"  legal  notice,"  or  "  notice  as  required  by  the  statute,"  or  to 
make  any  other  general  allegation  of  a  similar  nature,  ought 
not  to  be  received  as  sufficient  evidence  that  the  law  has  been 
complied  with.  It  is,  in  fact,  evidence  only  of  the  officer's 
opiaion  that  he  has  performed  his  duty.^ 

Time  and  place  of  sale.  The  sale  must  be  made  at  the  very 
time  and  place  provided  by  law  for  that  purjpose.'  In  this  re- 
gard, the  utmost  strictness  is  required,  since  otherwise  the 
whole  purpose  of  the  notice,  both  as  regards  information  to  the 
public  and  protection  to  the  owner  of  the  land,  will  be  de- 
feated. A  sale  inside  a  building,  when  the  law  requires  it  to 
be  at  the  outer  door,  has  been  held  to  be  void.*  So  a  sale 
either  before  or  after  the  time  which  has  been  named  for  the 
purpose  is  wholly  without  warrant  of  law,  and  cannot  be  sus- 


Da-sds  V.  Simms,  4  Bibb,  465;  TuUy  v.  Bauer,  52  Cal.,  487;  Zahradnicek  i;. 
Selby,  15  Neb.,  579. 

An  erroneous  statement  of  the  time  to  redeem,  not  being  required  by  the 
statute,  will  not  invalidate  the  sale.    Ex  parte  Tax  Sale,  43  Md.,  196. 

1  Scales  V.  Alvis,  13  Ala.,  617. 

-'Gilbert  v.  Turnpike  Co.,  3  Johns.  Cas.,  107 ;  Cheatham  v.  Howell,  6  Yerg., 
■Sll ;  Gwin  v.  Vanzant,  7  Yerg.,  143;  Nelson  v.  Pierce,  6  N.  H.,  194;  Wells 
V.  Burbank,  17  N.  H.,  393;  Lovejoy  v.  Lunt,  48  Me.,  377;  Briggs  v.  Whipple, 
7  Vt.,  18;  Fai-num  v.  BufEum,  4  Cush.,  260;  People  v.  Highway  Commis- 
sioners, 14  IMich.,  538 ;  Games  v.  Stiles,  14  Pet.,  332.  As  to  the  strictness  of 
proof  required  in  showing  notice,  see  County  Commissioners  v.  Clarke,  36 
Md.,  206;  Jarvis  v.  Sflliman,  21  Wis.,  607;  Iverslie  v.  Spaulding,  32  Wis., 
394;  Pierce  v.  Sweetzer,  2  Ind.,  649.  Evidence  of  the  officer,  in  general 
terms,  that  a  sale  was  made  in  exact  pursuance  of  the  statute,  is  not  suffi- 
cient without  specifying  what  was  done.     Jesse  v.  Preston,  5  Grat.,  130. 

3 Richards  v.  Cole,  31  Kan.,  305. 

■•  Rubey  v.  Huntsman,  32  Mo.,  501 ;  Yasser  v.  George,  47  Miss.,  713,  731.  See 
State  V.  Rollins,  39  Mo.,  267 ;  McNair  v.  Jenson,  33  Mo.,  312.  As  to  what  is 
to  be  deemed  a  "  pubhc  place  "  for  the  purposes  of  a  sale  in  New  Hampshire, 
see  Gaboon  v.  Coe,  57  N.  H.,  558, 
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tained.'  If,  however,  an  adjournment  from  day  to  day  is  au- 
thorized, in  order  to  complete  a  sale  after  it  has  been  begun, 
perhaps  a  reasonable  presumption  that  the  sale  was  begun  in 
season,  and  adjourned  as  thus  provided,  should  uphold  a  sale 
appearing  to  have  been  made  afterwards,  in  the  absence  of  any 
showing  to  the  contrary.^  Where  it  is  provided  by  statute 
that,  if  lands  duly  advertised  are  not  sold  because  of  restraining 
orders,  they  may,  on  the  dissolution  of  the  orders,  be  sold  on 
ten  days'  notice,  a  deed,  otherwise  regular,  showing  a  sale  made 

iWilkins'  Heirs  v.  Huse,  10  Ohio,  139;  Hope  v.  Sawyer,  14  111.,  254; 
Dougherty  ■«.  Crawford,  14  S.  C,  638;  Plympton  v.  Sapp,  55  la.,  195;  Ver- 
non V.  Nelson,  33  Ark.,  748.  The  sheriflE  has  no  genei-al  power  to  sell  for 
taxes,  but  only  to  sell  at  the  time  and  place  fixed  by  law.  Hogins  v.  Bra- 
shears,  13  Ark.,  242;  Men-ick  ■;;.  Hutt,  15  Ark.,  331;  Bonnell  v.  Eoane,  20 
Ark.,  114.  Where  the  regular  time  for  sale  is  the  first  Monday  of  March, 
but  a  sale  at  another  time  may  be  ordered  by  the  county  court,  a  deed  recit- 
ing a  sale  at  another  time,  but  reciting  no  order,  has  been  held  void  on  its 
face.  McDermott  v.  Scully,  27  Ark.,  226;  Spain  v.  Johnson,  31  Ai-k.,  314. 
So  has  a  sale  not  begun  on  the  day  fixed  by  law.  Prindle  v.  Campbell, 
9  Minn.,  213;  Park  v.  Tinlcliam,  9  Kan.,  615;  EntrekintJ.  Chambers,  11  Kan., 
368 ;  Sheeliy  v.  Hinds,  37  Jlinn,  259.  A  sale  made  before  the  day  fixed  by 
law  is  a  nulhty.  Gomer  v.  Cliaffce,  6  Col.,  314;  Harkreader  u  Clayton,  56 
Miss.,  383;  McGehee  v.  Martin,  53  Miss.,  519.  "  The  proper  time  for  the  sale 
is  the  time  stated  in  the  publication  of  the  delinquent  list  made  in  con- 
formity with  the  statute ; "  and,  if  the  publication  is  illegal,  the  deed  is  void. 
TuUy  i\  Bauer,  52  Cal. ,  487.  As  to  time  for  sale  in  Massachusetts,  see  Kelso 
V.  Boston,  120  Mass.,  297. 

2  See  Burns  v.  Lyon,  4  Watts,  363;  Bestor  v.  Powell,  2  Gilm.,  119;  Lacy  v. 
Davis,  4  Mich.,  140;  Hurley  v.  Street,  29  la.,  439;  Love  v.  Welch,  33  la., 
192;  Easton  v.  Savery,  44  la.,  654.  Where  a  collector's  sale  was  advertised 
at  a  particular  time  and  place,  and  the  collector's  return  states  it  to  have 
been  held  in.  the  town  and  on  the  day  designated,  it  will  be  presumed,  in 
the  absence  of  proof  to  the  contrary,  that  it  was  held  at  the  precise  time 
and  place  specified.  Spear  u.  Ditty,  8  Vt. ,  419.  In  Connecticut,  it  seems,  a 
tax  collector  need  not  specify  in  his  return  the  day  on  which  the  sale  was 
made.  Picket  v.  Allen,  10  Conn.,  146.  In  Iowa  a  tax  deed  showing  that 
the  land  was  sold  at  an  adjourned  sale,  without  reciting  the  causes  justify- 
ing it,  is  at  least  prima  faoie  evidence  that  the  sale  was  properly  held,  and 
that  a  proper  cause  for  adjournment  existed.     Lorain  v.  Smith,  37  la.,  67. 

A  sale  is  void  if  made  after  the  life  of  the  warrant  has  expired.  Kelly  v. 
HerraU,  23  Fed.  Rep. ,  364.  So  it  is  void  if  the  advertisement  of  sale  is  begun 
sooner  than  authorized  by  law.     Person  v.  O'Neal,  33  La.  An.,  238. 

In  Iowa,  by  statute,  a  deed  is  made  conclusive  evidence  of  compliance 
with  the  statute  in  respect  to  time  of  sale.  Shawler  v.  Johnson,  52  la.,  472. 
If  the  sale  is  not  made  when  it  should  have  been  it  may  be  made  afterwards. 
Litchfield  v.  Hamilton  Co.,  40  la.,  66. 
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on  a  day  more  than  ten  days  after  the  first  advertised  day,  is 
prima  facie  given  on  a  sale  duly  made.' 

Competition  at  the  sale.  The  sale  must  be  a  public  sale, 
with  opportunity  for  open  competition.^  This  is  a  universal 
requirement ;  and  it  may  seriously  be  questioned  vphether  the 
legislature  possesses  the  power  to  provide  for  the  extinguish- 
ment of  the  owner's  title  by  a  secret  or  private  sale.  The  sale 
itself  is  a  proceeding  to  perfect  a  statutory  forfeiture.  The 
legislatm-e  has  probably  authority  to  declare  a  forfeiture  of 
property  taxed,  for  delinquency  in  making  payment ;  but  in 
such  an  act  the  sovereign  power  of  the  state  is  pushed  to  the 
very  hmit,  and  it  is  believed  that  a  statute  which  comes  short  of 
such  a  declaration,  and  leaves  the  title  still  in  the  owner,  could 
not  provide  for  divesting  him  of  it  by  means  of  administrative 
proceedings  secretly  taken,  and  of  which  neither  actual  nor  con- 
structive notice  was  to  be  given  him.  A  public  sale  is  the  usual 
and  proper  course ;  and  this,  in  order  to  constitute  any  protec- 
tion to  the  OAvner,  must  be  so  made  as  to  invite  competition. 
And,  as  having  an  important  influence  on  this  subject,  the 
courts  have  been  compelled  to  take  notice  of  fraudulent  prac- 
tices, which  are  almost  as  common  as  tax  sales  themselves. 
"  I  am  aware,"  says  one  learned  judge,  "  that  there  is  much 
management  and  fraudulent  perversion  of  the  law  about  pur- 


1  Patterson  v.  C'amitli,  13  Kan.,  494;  Morrill  v.  Douglass,  17  Kan.,  391; 
Jordan  v.  Kyle,  37  Kan.,  190. 

2  Jenks  V.  Wright,  61  Pa.  St.,  410;  Mailer  v.  Corbin,  46  la.,  150;  Stevens  v. 
Williams,  70  Ind.,  536.  In  Kansas  it  is  held  that  a  payment  by  one  who 
buys  at  private  sale  does  not  divest  the  lien  of  the  tax.  Harris  v.  Drought, 
34  Kan.,  534.  Where  an  officer,  after  amiouncing  that  a  sale  v^ould  be  con- 
tinued from  day  to  day,  failed  to  resume  the  public  sale,  and  only  sold  as 
persons  from  time  to  time  came  to  the  offlce,  and  this  was  continued  during 
eight  months,  held  that  such  sales  were  void  because  essentially  private,  and 
the  deeds  were  not  conclusive  evidence  that  the  sales  were  public  and  legal. 
Butler  V.  Delano,  43  la.,  350;  Chandler  v.  Keeler,  46 la.,  596;  BuUis  v.  Marsh, 
56  la.,  747 ;  Traesdell  v.  Green,  57  la.,  815.  If  in  fact  no  sale  at  all  is  made, 
but  after  adjournment  lands  are  simply  marked  sold  to  purchasers,  the  pro- 
ceeding is  void,  and  a  subsequent  purchaser,  without  knowledge  of  the  in- 
validity, would  nevertheless  get  no  title.  Truesdell  v.  Green,  57  la.,  215. 
If  one  hands  to  the  officer  making  the  sale  a  slip  indicating  the  description 
he  wishes,  and  it  is  privately  entered  as  sold  to  him,  this  is  no  sale.  Young 
V.  Eheineoker,  35  Kan.,  366.    See  Besore  v.  Dosh,  48  la.,  311. 
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chasing  at  treasurer's  sales.    It  is  our  duty  to  discountenance 
it."  ^    "  Over  a  sale  of  this  description,"  says  another,  "  the  owner 
has  no  control ;  he  cannot  refuse  a  bid,  or  adjourn  the  sale,  or 
fix  a  sum  below  which  the  property  shall  not  be  struck  down. 
The  sale  is  managed  by  the  agent  of  the  state.     The  owner  is 
not  consulted.     The  highest  bidder  becomes  the  purchaser,  al- 
though the  sum  bid  be  less  than  a  hundi-edth  part  of  the  value 
of  the  property."  -     Acres  for  cents  is  the  rule ;  the  purchasers 
who  congregate  at  the  sale  are  usually  speculators  anticipating 
enormous  profits  on  theu"  iuvestments ;  and  competition  iu  pur- 
chases is  usually  the  last  thing  they  desire.     The  persons  in 
default  wiU,  in  many  cases,  be  poor  and  friendless ;  at  any  rate 
they  wiU  not  be  present;  and  the  oflicer  will  commonly  be 
found  suificiently  disposed  to  be  complaisant  to  the  interests  of 
those  who  are  at  hand.     It  is  not  surprising,  therefore,  if  in 
some  instances  it  is  discovered  that  he  has  accommodated  them 
to  an  extent  that  practically  excludes  all  competition.''    It  is 
still  more  common,  perhaps,  that  purchasers  in  a  friendly  way 
arrange    among   themselves  that   no  competition  shall  take 
place,  and  that  the  harvest  shall  be  equitably  apportioned  be- 
tween them.     AU  such  arrangements  are  a  fraud  upon  the  law 
and  upon  those  whose  protection  is  had  in  view  when  a  public 
sale  is  provided  for.     "It  is  essential  to  the  vahdity  of  tax 
sales,  not  merely  that  they  should  be  conducted  in  conformity 
with  the  requirements  of  the  law,  but  that  they  should  be  con- 
ducted with  entire  fairness.    Perfect  freedom  from  aU  iuflu- 
ences  hkely  to  prevent,  competition  in  the  sale  should  ia  all 
oases  be  strictly  exacted.     The  owner  is  seldom  present,  and  is 
generally  ignorant  of  the  proceeding  until  too  late  to  prevent 
it.     The  tax  usually  bears  a  very  slight  proportion  to  the  value 
of  the  property ;  and  thus  a  great  temptation  is  presented  to 
parties  to  exclude  competition  at  the  sale,  and  to  prevent  the 
owner  from  redeemiug  when  the  sale  is  made.     The  proceed- 
ing, therefore,  should  be  closely  scrutinized,  and  whenever  it 
has  been  characterized  by  fraud  or  unfairness  should  be  set 

^Bumside,  J.,  in  Donnel  v.  BeUas,  11  Pa.  St.,  341,  351. 

2  Dudley  v.  Little,  3  Ohio,  504. 

3  As  in  Brown  v.  Hogle,  30  111.,  119,  where  the  treasurer,  in  proceeding  to 
make  sale,  permitted  favored  persons  to  go  through  his  list  and  select  out 
in  advance  the  lands  they  would  purchase. 
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aside,  or  the  purcliaser  be  required  to  hold  the  title  in  trust  for 
the  owner."  ^  Such  is  the  language  of  the  supreme  court  of  the 
Union  in  a  case  in  which  the  purchaser  of  land  at  a  tax  sale 
had  contrived  to  prevent  competition  by  the  representation 
that  the  owner  would  defeat  the  sale  by  redemption.  The 
court,  very  properly  and  justly,  held  the  sale  to  be  void  as  a 
fraud,  following  in  this  regard  an  early  case  in  Ohio,  where  a 
combination  between  bidders  to  preclude  competition  was  also 
held  fatal  to  the  sale.^ 

A  sale,  however,  is  not  necessarily  void  because  of  the  ab- 
sence of  competition,  if  it  is  publicly  made  and  no  devices  are 
resorted  to  in  order  to  prevent  bidding.'  And  it  is  not  neces- 
sarily illegal  because  a  principal  and  his  agent  are  both  bidding,'' 
or  because  one  man  is  bidding  for  two  with  an  understanding 
that  bids  for  one  are  not  to  be  bids  against  the  other.'^  But 
any  act  on  the  part  of  the  officer  which  tends  to  prevent  fair 
competition  wiU  be  fatal  to  the  sale,"  and  so  will  the  absence  of 
competition  if  brought  about  by  the  tacit  understanding  of  bid- 
ders,'' or  by  their  agreement  to  take  turns  in  bidding.^  But  the 
invalidity  in  these  cases  is  not  absolute  as  in  case  of  a  sale  with- 
out jurisdiction ;  it  is  rather  a  cause  for  avoiding  the  sale  than 
a  cause  which  ipso  /"acto  defeats  it ;  and  if  before  the  proper 
remedy  is  sought  the  land  comes  to  the  hands  of  a  iona  fids 
purchaser  who  was  ignorant  of  the  fraud,  he  wUl  be  pro- 
tected in  his  title.^  Perhaps  also  the  purchaser  at  the  sale 
should  be  protected  if  he  did  not  participate  in  the  fraud  and 
was  unaware  of  it.'" 

^  Field,  J.,  in  Slater  v.  Maxwell,  6  Wall.,  368,  376.  See,  also,  Kerwer  v. 
Allen,  31  la.,  578. 

2  Dudley  v.  Little,  3  Oliio,  504. 

'Beeson  v.  Johns,  59  la.,  166. 

4  Jury  V.  Day,  54  la.,  57S. 

5 Pearson  v.  Robinson,  44  la.,  413. 

STownsend,  etc..  Bank  v.  Todd,  47  Conn.,  190. 

'Johns  V.  Thomas,  47  la.,  441 ;  Singer  Manuf.  Co.  v.  Yarger,  13  Fed.  Rep., 
487. 

s Springer  v.  Bartle,  46  la.,  688. 

»See  Sibley  v.  BuUis,  40  la.,  439;  "Watson  v.  Phelps,  40  la.,  483;  Huston 
V.  Markley,  49  la.,  163;  Martin  v.  Eagsdale,  49  la.,  589. 

'"In  Case  v.  Dean,  16  Mich.,  13,  it  was  decided  that  such  a  combination  be- 
tween bidders  would  not  defeat  the  title  of  a  pui;chaser  who  was  not  a 
party  to,  nor  shown  to  be  aware  of  it.    See,  also,  Martin  v.  Cole,  38  la.,  141. 
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Officer  not  to  buy.  In  order  that  there  may  be  free  com- 
petition, it  is  essential  that  the  officer  who  makes  the  sale  should 
act  as  salesman  only,  and  not  become  interested  in  the  pur- 
chases. He  cannot  be  allowed  to  occupy  the  inconsistent  posi- 
tions of  purchaser  and  seller,  in  which  his  cupidity  would  draw 
him  in  one  direction  and  his  dut}''  in  another.  The  law  cannot 
safely  intrust  the  securities  which  are  devised  for  the  protection 
of  private  parties  to  the  care  of  those  who  are  interested  to  pre- 
vent their  accomphshing  the  purpose  for  which  they  are  pro- 
vided. ISTo  provision  of  law,  it  is  beUeved,  would  ever  be  made 
which  would  allow  official  integrity  to  be  subjected  to  the  trial 
of  such  conflicts  between  interest  and  duty,  as  would  be  sure  to 
arise  if  the  officer  were  allowed  to  bid  at  a  sale  where  his  duty 
would  be  to  obtain  the  highest  practicable  bid  in  the  interest  of 
another,  whUe  his  interest  would  be  to  so  manage  as  to  obtain  the 
lowest.  For  the  officer  vohmtarily  to  put  himself  in  that  posi- 
tion is  regarded  as  a  fraud  on  his  part  upon  the  law ;  and  on 
grounds  of  general  pubhc  pohcy,  the  sale  which  he  makes  to 
himself  is  void.^  On  no  other  principle  can  integrity  and  good 
faith  be  secured  in  proceedings  of  this  ex  parte  character. 

In  Reeve  v.  Kennedy,  43  Cal.,  643,  it  is  held  that  a  sale  cannot  be  attacked 
collaterally  for  fraud  in  obtaining  it. 

Holders  of  separate  judgment  Hens  upon  the  land  sold,  for  the  purpose  of 
protecting  the  liens  and  preventing  an  adverse  lien  from  attaching,  may 
agree  to  jointly  bid  ofE  the  land.  Such  agreement  does  not  necessarily  pre- 
vent competition  among  bidders  though  there  is  none  between  the  lien 
holders ;  but  for  the  protection  of  theu-  own  interests  they  may  control  com- 
petition between  themselves.  ' '  They  were  under  no  obligation  to  bid  against 
each  other,  and  their  omission  to  do  so,  whether  by  agreement  or  otherwise, 
if  not  done  for  the  purpose  of  preventing  competition  among  bidders,  wiU 
not  unpair  the  validity  of  such  sale.'"  Morrison  v.  Bank  of  Commerce,  81 
Ind.,  335. 

1  Pierce  v.  Benjamin,  14  Pick.,  356;  Clute  v.  Barron,  3  Mich.,  193;  Payson 
V.  HaU,  30  Me.,  319;  Taylors.  Stringer,  1  Grat.,  158;  Chandler  v.  Moulton, 
33  Vt.,  345 ;  McLeod  v.  Burkhalter,  57  Miss.,  65.  In  Fox  v.  Cash,  11  Pa.  St., 
307,  it  is  decided  that  tliis  principle  wUl  not  preclude  a  clerk  in  the  treas- 
urer's ofB.ce  from  becoming  a  purchaser.  To  the  same  effect  is  Wells  v. 
Jackson  Manuf.  Co.,  47  N.  H.,  335,  and  O'EeUly  v.  Holt,  4  Woods,  645.  Or 
a  deputy,  if  he  has  nothing  to  do  with  the  sale.  Hare  v.  Carnall,  39  Ark., 
196.  The  officer  selUng  cannot  act  as  agent  for  others  in  buying ;  though  if 
he  does  so,  and  the  purchase  is  afterwards  set  aside  on  that  ground,  the 
owner  must  refund  to  the  purchaser  what  he  has  paid.  Everett  v.  Besbe,  37 
la.,  453.  In  Kansas  it  is  held  that  an  officer's  payment  under  his  attempted 
purchase  does  not  divest  the  state's  lien,  nor  operate  as  a  payment  for  the 
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Sale  in  separate  parcels.  The  sale  should  also  be  made  of 
the  parcels  of  land  as  they  appear  in  the  Mst.  This  is  the  gen- 
eral rule.'  Exceptions  are  made  by  statutes  for  various  reasons. 
Where  a  tract  is  capable  of  subdivision,  the  statute  may  author- 
ize the  owner  of  a  part  to  relieve  such  part  from  habUity  by 
paying  a  proportionate  part  of  the  tax.^  Under  some  statutes, 
any  one  who  wiU  distinctly  define  any  portion  of  an  unim- 
proved tract  of  land  may  pay  the  tax  upon  that  portion.  So 
statutes  permit  the  owner  or  claimant  of  an  undivided  interest 
to  pay  upon  that  by  itself.'  In  any  of  these  cases  the  part  of 
the  land,  or  the  interest  in  the  land,  upon  which  the  tax  is  not 
paid,  remains  subject  to  sale  and  may  be  sold  by  itself.  But  in 
other  respects  the  hsting  is  to  be  followed  in  the  sale.^    To 

benefit  of  the  lot  owner ;  that  in  fact  what  he  pays  is  forfeited  to  the  state 
while  the  tax  remains  a  charge  as  before.  Haxton  v.  Harris,  19  Kan.,  511. 
See  HaiTis  v.  Drought,  24  Kan.,  534.  It  seems  that  in  Iowa  a  purchase 
made  by  the  officer  or  his  deputy  is  valid  by  statute.  F.llis  v.  Peck,  45  la., 
113.  If  a  sale  made  to  an  officer  is  set  aside  in  Arkansas,  he  is  held  en- 
titled to  be  reimbursed  what  he  paid  and  interest.  Cole  v.  Moore,  34  Ark., 
583.  An  officer  has  no  right  to  buy  for  the  county  when  not  expressly  au- 
thorized by  law.     Wilkins  v.  Benning,  51  Ga.,  9. 

1  Hayden  v.  Foster,  13  Pick. ,  493 ;  Shaw  v.  Kirkwood,  24  Kan. ,  476 ;  Kregelo 
V.  Flint,  25  Kan.,  695;  State  v.  Sargeant,  76  Mo.,  557;  Farnham  v.  Jones,  33 
Minn.,  7. 

2  See  Fellows  v.  Denniston,  23  N.  Y.,  430. 

'  Without  express  statutory  authority,  undivided  interests  cannot  be  sold 
separately  when  the  tract  is  assessed  as  an  entirety.  Roberts  v.  Chan  Tin 
Pen,  23  Cal.,  259 ;  Cragin  v.  Henry,  40  la.,  158.  In  Vermont,  it  appears  that 
a  collector's  deed  of  land  sold  for  taxes,  which  describes  the  land  simply  aa 
so  many  acres  of  a  large  lot,  passes  an  undivided  interest  in  such  lot  equal 
to  the  proportion  which  the  number  of  acres  sold  bears  to  the  whole  num- 
ber of  acres  in  the  lot.  Sheaf e  v.  Wait,  30  Vt.,  735.  Where  a  quarter  sec- 
tion is  wrongly  assessed  as  one  parcel,  the  owners  of  distinct  parcels  of  it 
may  pay  the  taxes  on  their  parcels,  leaving  the  remainder  to  be  sold.  Law- 
rence V.  Miller,  86  lU.,  502 ;  Pennell  v.  Monroe,  30  Ark.,  661.  But  the  officer 
cannot  receipt  as  for  undivided  interests  in  such  a  case,  where  the  ownerships 
are  in  severalty.  Lawrence  v.  Miller,  86  lU.,  503.  Where  the  owner  of  an 
imdivided  interest  is  permitted  to  pay  on  that  interest,  a  sale  of  the  remain- 
ing interest  is  vaUd.    Peirce  v.  Weare,  41  la.,  378. 

^Ballancei;.  Forsyth,  13  How.,  18;  Walker  v.  Moore,  2  DUl.  C.  C,  256; 
Morton  v.  Harris,  9  Watts,  319;  Woodburn  v.  Wireman,  27  Pa.  St.,  18; 
Hayden  v.  Foster,  13  Pick.,  492;  WUley  v.  ScoviUe,  9  Ohio,  43;  Atkins  v. 
Hinman,  2  Gihn.,  437;  Spellman  v.  Curtenius,  12  HI.,  409;  Pitkta  v.  Yaw,  13 
lU.,  251;  Penn  v.  Clemans,  19  la.,  372;  Ware  v.  Thompson,  39  la.,  65; 
Martin  v.  Cole,  38  la.,  141;  Moulton  v.  BlaisdeU,  24  Me.,  283;  Wallingford 
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group  lands  in  the  salo  which  are  assessed  as  scparato  interests 
is  incompetent,  even  though  tlioy  be  owned  by  the  saiiio  per- 
son.' Each  parcel  is  chargeable  with  its  own  ta^xes,  and  is  to 
be  redeemed  by  paying  them ;  but  such  a  joint  sa.lo  charges  it 
with  the  tax  upon  the  other  also,  and  is  like  issuing  one  execu- 
tion u])on  several  judgments,  and  selling  jointly  the  lands 
which  are  charged  witii  sc])arato  liens.-     It  may  or  may  not  bo 

V.  Fiskp,  L'i  Me.,  :1SG;  Andrews  v.  Senter,  33  Mo.,  IIOI  ;  State  v.  Kidiartlson, 
31  Mo.,  430;  Baskins  v.  Wintiton,  34  Miss.,  4;il.  Tliou>j;li  a  n>\.Us  toKcUlicr  of 
several  lots  which  really  collstitutc^  one  tract  may  bo  j.;iio(l,  yet  tliis  c^an  only 
be  BO  when  they  were  assessed  toKctlior,  or  when  thoy  oonatituto  a  dcfinitu 
portion  or  fraction  of  wh.at  was  assessed,  so  that,  by  mere  division  or  suli- 
traction,  the  araoiint  of  tax  chargeable  on  tlie  property  sold  can  bo  detor- 
mincd  from  the  asscssiuent  roll.  McQiiesten  v.  Swopc,  13  Kan.,  83.  In 
Pennsylvania,  the  salo  of  seated  lands  with  unseated  is  void  for  want  of 
jurisdiction.  Dietrick  v.  Mason,  57  Pa.  St.,  40.  Unseiitod  l;!,n(1s  are  sold 
without  regard  to  ownership.  K(>ading  v.  Finney,  78  Pa.  St.,  4.07.  S<>o 
Cuttle  V.  Brockway,  33  Pa.  St.,  45.  In  New  York,  it  is  held  conijietent, 
where  distinct  interests  are  held  subject  to  a  lien  for  taxes,  to  jivovido  by 
statute  for  a  judicial  sale  f>f  the  whole  ft'c,  on  the  iipiilicatioii  of  one  party, 
after  publication  of  notice  to  unknown  owners.  Jackson  v.  iiabeoek,  10  N, 
Y.,  340. 

'Andrews  v.  Sonter,  33  Me.,  3!l1 ;  Woodlmrn  v.  Wirenian,  27  Pa.  St., 
18;  lluyden  v.  Foster,  13  Pick.,  493.  See  Crane  v.  ltiuidol|ih,  31)  Ark.,  570; 
Rankin  v.  Millar,  43  ii.,  11.  In  Minnesota,  when  an  anscsMsnient  is  of  a 
whole  block,  till!  tre;wurer  cannot  sell  in  parcels.  MouIIidi  v.  ]J(]ra,n,  10 
Minn.,  07.  In  Illinois  it  seems  that  if  distinct  tracts  belon^;in,c;  to  one  per- 
son are  offered  separately  and  no  bids  roc'eived,  thi^n  two  may  be  offered 
together,  even  though  not  adjoininL';.  Doathett  ■«.  Kittle,  101  111.,  3511.  To 
sell  one's  "  ri<,'ht,  title  .and  interest"  in  land  is  not  e(piivaleiit  to  a  s.alo  of 
the  land  itself.  Clarke  v.  Strii-kl.and,  3  t'urt.  (!.  ('.,  43!).  When;  the  sale 
was  of  an  undivided  interest  when  all  was  assessisd  tojjetlier,  tlu;  sale  was 
held  void.  Roberts  v.  Chan  Tin  Pen,  33  Cal.,  359.  It  would  bo  otherwise 
if  the  statute  provided  for  the  sale  of  undivid(!il  interests  :il'U;r  the  tax  on 
other  ititerests  had  been  paid.  If  sale  of  part  of  a  ti-aet  is  (enjoined,  the 
roTuainder,  it  seems,  may  be  sold  separately.  Lane  v.  Miiecession  of  March, 
33  I A  An.,  5.54. 

niall  V.  Dodge,  18  Kan.,  377;  Mathews  v.  Buekingham,  33  Kan.,  166. 
Where  a  sale  of  distinct  parc(4s  as  an  entirety  is  invalid,  the  (juestion 
whether  the  land  is  to  be  re,'<a.i-ded  as  one  or  more  jiarcels  is  not  always  dc- 
t(!rndned  merely  by  the  usual  desej-iption  of  the  land.  Its  use  and  nature 
control  the  descripli<jn.  And  lots  deseribed  a,s  lots  3  and  3  in  a  town  may 
be  sold  as  one  parcel  if  inclosivl,  built  upon  and  ocou]iiod  as  one.  Weaver 
V.  Grant,  39  la.,  394.  See  (ireer  v.  Wheehir,  41  la.,  85.  If  a  <leed  sliows 
that  several  parcels  were  sold  to,','ether  in  bulk,  and  that  they  are  separate 
and  distinct  parcels  not  conti,a;Lions  to  each  other,  the  dervl  is  void  on  its 
face.    Cartwright  v.  McFadden,  34  Kan.,  663.     See  Farnham  v.  Jones,  83 
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important  to  the  owner  that  he  have  the  opportunity  of  a  sepa- 
rate redemption,  bnt  the  fact  that  it  possibly  may  be  so  is  snffi- 
cient  reason  why  the  law  shonld  protect  the  right.  Bnt  where 
parcels  are  separately  sold,  there  is  no  objection  to  their  being 
miited  in  one  conYeyance  if  pnrchased  by  the  same  person,  and 
their  being  so  joined  raises  no  presnmption  that  they  were  not 
separately  sold.* 

Surplus  bond.  Tarions  methods  are  adopted  in  different 
states  to  save  something  to  the  ovmer,  if  that  shall  be  possible, 
when  his  land  is  sold  One  of  these  is,  to  hare  the  land  pnt  np 
for  sale  for  what  it  will  bring,  and  if  the  bid  exceed  the  tax, 
with  interest  and  expenses,  require  the  snrplus  to  be  deposited 
in  the  state  or  connty  treasory  for  the  benefit  of  the  party  who 
shall  show  his  right.  Another  is  to  reqnire  a  bond  to  be  given 
by  the  purchaser  to  acconnt  for  the  excess  over  the  taxes  and 
charges,  which  bond  shall  be  a  hen  on  the  land.*    Still  another 

ilinn.,  7.  Where  the  statute  reqaires  a  sale  to  be  in  parcels  not  larger  than 
forty  acres,  it  mnst  be  strictly  followed,  Clarke  v.  Eo-sran,  53  Ala.,  400. 
But  it  seems  that  in  selling  for  a  federal  tax,  if  the  officer  acts  in  good  faith 
the  sale  is  not  Toi  1  because  of  two  parcels  being  sold  jointly.  Springer  r. 
United  States,  102  TJ.  S.,  -iSe.    See  Kecly  v.  Sanndeis,  99  TJ.  S.,  443. 

I  Towle  V.  Holt,  14  Neb.,  221 ;  Watkins  v.  Inge,  24  Kan.,  612.  The  joinder 
of  two  x'arcels  in  one  conveyance  does  not  raise  a  presumption  that  they 
were  scAA  together.  Towle  v.  Holt,  14  Keb.,  221.  And  if  two  tracts  be 
deeded  as  one  parcel,  the  deed  may  be  supported  by  eridoice  that  they  were 
separatdy  scAd,  or  that  they  were  sold  as  one  because  occajaed  as  one. 
Greer  v.  Wheeler,  41  la.,  8.5. 

A  misdescription  of  one  parcel  of  land  in  a  deed  does  not  affect  the  deed 
as  to  tiie  remainder.  Watkins  v.  Inge,  24  Kan.,  613.  In  Arkansas  it  is 
said  that  if  two  parcels  are  sold  separately  they  may  be  embraced  in  the 
same  comreyance,  but  the  deed  ought  to  show  the  separate  sales.  Pack  v. 
Crawford,  29  Ark.,  439;  Pettus  v.  TTaUace,  29  Ark.,  476;  jlontgomery  p. 
Birge,  31  Ark.,  491. 

^Peters  v.  Heakley,  10  Watts,  208 ;  Loud  v.  Penniman,  19  Pick.,  539:  Peo- 
ple V.  Hammond,  1  Dong.  OBch.),  2T6.  The  giving  of  the  surplus  bond  is  a 
condition  precedent  to  the  passing  of  the  title  to  the  purchaser  at  the  tax 
sale.  Sutton  v.  Xelson,  10  S.  &  E.,.238;  McDonald  r.  Mans,  8  Watts,  364: 
Donnel  v.  Bellas,  10  Pa.  St.,  341:  Cuttle  r.  Brockway.  24  Pa.  St.,  14.5.  As 
to  suit  npon  it,  see  Crawford  v.  Stewart,  38  Pa.  St.,  34.  That  there  is  no 
presamxition  such  a  bond  was  given,  whrae  the  tax  purchaser  does  not  take 
possession  or  pay  taxes,  see  Alexander  v.  Bush,  46  Pa.  St.,  62.  As  to  the 
land  owner's  right  to  any  surplus,  see  Workingmen's  Bank  v.  Lannes,  30 
La.  An.,  871. 

If  land  is  sold  to  the  United  States  fai  a  federal  tax  and  bid  in  for  more 


4:96  LAW   OF   TAXATION.  [CH.  XV. 

is  to  require  so  much  of  the  land  to  be  sold  as  may  be  requisite 
to  satisfy  the  tax  and  charges,  either  prescribing  a  general  rule 
as  to  where  the  parcel  sold  shall  be  taken  off,  or  allowing  a 
discretion  to  the  oflBcer  in  that  regard. 

Excessive  sale.  It  has  been  said  that  in  the  absence  of  any 
statute  limitiag  the  officer's  right  to  sell,  to  so  much  as  would 
be  requisite  to  pay  the  tax  and  charges,  a  restriction  to  this  ex- 
tent would  be  intended  by  the  law.^  Whether  this  is  so  or  not  is 
perhaps  not  very  material,  as  it  is  not  for  a  moment  to  be  sup- 
posed that  any  statute  would  be  adopted  without  this  or  some 
equivalent  provision  for  the  owner's  benefit.  And  such  a  pro- 
vision must  be  strictly  obeyed.  A  sale  of  the  whole  when  less 
would  pay  the  tax  would  be  such  a  fraud  on  the  law  as  to  ren- 
der the  sale  voidable  at  the  option  of  the  land  owner,^  and  the 
deed  would  be  void  on  its  face  if  it  showed  the  fact  of  such 
excessive  sale.'  So  a  sale  of  the  remainder  after  the  tax  had 
been  satisfied  by  the  sale  of  a  part  would  also  be  void,  for  the 
very  plain  reason  that  the  power  to  sell  would  be  exhausted  the 
moment  the  tax  was  collected." 

than  is  due,  the  United  States  is  liable  to  the  land  owner  for  the  surplus. 
United  States  v.  Lawton,  110  U.  S.,  146. 

1  O'Brien  v.  Coulter,  2  Blackf.,  421;  Mai-graff  v.  Cunningham's  Heirs,  57 
Md.,  585;  Townsend,  etc.,  Bank  v.  Todd,  47  Conn.,  190.  The  power  to  pro- 
vide by  law  that  the  whole  should  be  sold,  when  not  necessary  to  pay  the 
tax,  was  denied  in  Martin  v.  Snowden,  18  Grat.,  100;  Downey  tJ.  Nutt,  19 
Grat.,  59.  ^ 

2Loomis  V.  Pingree,  43  Me.,  299;  Lovejoy  v.  Lunt,  48  Me.,  377;  French  v. 
Patterson,  61  Me.,  303,  310;  Ainsworth  v.  Dean,  31  N.  H.,  400;  Lyford  v. 
Dunn,  32  N.  H.,  81;  Jaquith  v,  Putney,  48  N.  H.,  138;  Avery  v.  Rose,  4 
Dev.,  549;  Love  v.  Wilbourn,  5  Ired.,  344;  Baskins  v.  Winston,  24  Miss., 
431 ;  CroweU  v.  Goodwin,  3  Allen,  535 ;  Stead's  Executors  v.  Course,  4 
Cranch,  403;  Mason  v.  Fearson,  9  How.,  248;  French  v.  Edwards,  13  Wall., 
506;  Whitmore  v.  Learned,  70  Me.,  276;  Straw  v.  Poor,  74  Me.,  53;  Work- 
Lngmen's  Bank  v.  Lannes,  30  La.  An.,  871.  Where  lands  are  to  be  levied 
upon  for  taxes,  and  an  excessive  levy  is  made  with  the  assent  of  the  owner, 
this  assent  precludes  complaint  on  that  ground  afterwards.  Jones  v,  John- 
son, 60  Ga.,  260. 

3  Allen  V.  Morse,  72  Me.,  502. 

<See  Washington  v.  Pratt,  8  Wheat.,  681;  Mason  v.  Fearson,  9  How.,  348. 
When  the  land  as  assessed  consists  of  several  distinct  pai'cels  constituting 
one  tract,  if  the  several  parcels  are  offered  separately  and  no  bids  obtained, 
the  whole  may  then  be  offered  together.  Slater  v.  Maxwell,  6  Wall.,  268. 
Where  a  quarter  section  contained  several  village  lots,  it  was  held  incompe- 
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It  has  been  shown  in  a  preceding  chapter  that  an  excessive 
levy  is  void,  whether  it  is  made  excessive  by  including  with 
lawful  taxes  those  which  are  unlawful,  or  in  any  other  manner. 
If  the  levy  would  be  void,  there  would  of  course  be  nothing  to 
uphold  a  sale.^  And  if  a  valid  levy  were  to  be  increased  after- 
wards by  xmlawful  additions,  the  sale  would  be  equally  bad. 
The  statutory  power  is  a  power  to  seU  for  lawful  taxes  and 
lawful  expenses,  and  if  it  is  exceeded  by  including  unlawful 
items  of  either  class,  the  power  is  exceeded  and  its  exercise  is 
invahd  in  ioto  from  the  manifest  impossibility  of  saving  the 
sale  in  part  when  the  invalidity  extends  to  the  whole.^  It  is  to 
be  presumed,  when  the  sale  has  been  made  for  a  sum  in  part 
illegal,  that  some  undeiined  and  undefinable  portion  of  the  land 
has  gone  to  satisfy  an  illegal  demand,  and  that  such  part  would 
not  have  been  sold  at  aU  if  only  what  was  lawful  had  been 
called  for.' 

tent  to  sell  off  an  acre  from  one  side  for  the  tax  on  the  whole.  Ballanoe  v. 
Forsyth,  13  How.,  18.  Under  the  Massachusetts  statute  providing  that  if 
an  estate  is  capable  of  division  the  collector  may  sell  so  much  thereof  as 
would  be  sufficient  to  discharge  the  taxes  and  intervening  charges,  it  must 
appear  by  the  collector's  deed,  or  otherwise,  that  the  land  was  so  divided 
that  no  greater  poiiion  was  sold  than  was  necessary  to  satisfy  the  tax  and 
charges,  or  that  it  could  not  be  conveniently  divided  to  that  extent.  Crowell 
V.  Goodwin,  3  Allen,  535.  Undivided  interests  are  not  to  be  sold  under  this 
statute.    WaU  v.  "Wall,  134  Mass.,  65;  Sanford  v.  Sanford,  135  Mass.,  314. 

1  See  ante,  pp.  429^31. 

2McQ-j.ilkin  v.  Doe,  SBlackf.,  581;  Hutchens  v.  Doe,  3  Ind.,  538;  Harden- 
burgh  V.  Kidd,  10  Cal.,  403;  Harper  u.  Rowe,  53  Cal.,  333;  Stockle  v.  Silsbee, 
44  Mich.,  561 ;  Dogan  v.  Griflan,  51  Miss.,  783;  Beard  v.  Green,  51  Miss.,  856; 
Shattuck  V.  Daniel,  53  Miss.,  834;  McCann  v.  Merriam,  11  Neb.,  341 ;  Covell 
V.  Young,  11  Neb.,  510;  Pack  v.  Crawford,  39  Ark.,  489;  Young  v.  JosHn, 
13  E.  I.,  675;  Buttiick  v.  Nashua  I.  &  S.  Co.,  59  N.  H.,  393;  TreadweU  v.. 
Patterson,  51  Cal.,  637.  See  Cuming  v.  Grand  Eapids,  46  Mich.,  150;  Mc- 
Questen  v.  Swope,  13  Kan.,  33.  Sale  void  where  an  iUegal  percentage  is 
added.  Bucknall  v.  Story,  36  Cal.,  67.  Or  illegal  printing  or  other  charges. 
Genthner  v.  Lewis,  24  Kan.,  309.  The  rule  applies  where  the  tax  is  made 
excessive  by  the  levy  of  an  imauthorized  percentage  on  the  valuation.  Wat- 
tles V.  Lapeer,  40  Mich.,  334;  Silsbee  v.  Stockle,  41  Mich.,  615.  The  sale 
being  void,  the  purchaser  has  no  hen  for  the  sum  paid.  Naltner  v.  Blake, 
56  Ind.,  137. 

'Silsbee  v.  Stockle,  44  Mich.,  501.  In  Iowa,  by  statute,  a  sale  made  for 
taxes,  any  one  of  which  is  valid,  is  to  be  sustained.  See  Coming  Town  Co. 
V.  Davis,  44  la.,  633.  There  is  a  similar  statute  in  Michigan.  See  Upton  v. 
Kennedy,  36  Mich.,  315.  If  suit  is  brought  to  recover  taxes,  part  of  which 
are  illegal,  recovery  may  be  had  to  the  extent  that  they  are  legal.  De 
33 
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Sale  to  liighest  bidtTer  and  for  cash.  Wlion  the  law  re- 
quires the  sale  to  be  made  to  the  highest  bidder  that  method 
must  be  adopted,  and  the  officer  has  no  discretion  to  substitute 
any  other.^  And  as  the  conveyance  must  be  in  execution  of  a 
sale  actually  made,  if  the  sale  is  made  to  one  man,  and  by  ar- 
rangement the  deed  is  made  to  another,  such  deed  can  convey 
no  legal  title,  though  it  might,  perhaps,  be  a  basis  for  rehef  in 
equity.^  The  sale  must  be  for  cash.  The  officer  can  give  no 
credit  where  the  statute  provides  for  none.'  The  officer  must 
not  demand  more  than  is  due  and  make  sale  accordingly,  for  if 
he  shall  do  so,  the  sale  will  be  voidable,  as  already  shown.*  If 
the  statute  requires  the  land  to  be  sold  to  the  person  who  will 
pay  taxes,  interest  and  charges  for  the  smallest  portion  of  the 
land,  the  officer  must  sell  accordingly  and  cannot  substitute  a 
different  sale.*  But,  observing  the  statutory  directions  and  pre- 
cautions, and  the  principles  of  the  common  law  and  of  pubhc 

Fremery  v.  Austin,  53  Cal.,  380.  The  sale  should  be  for  all  the  taxes  for 
which  a  sale  is  ordered,  or  it  wiU  be  bad.  Tillotson  v.  Small,  13  Neb.,  202; 
O'Donohue  v.  Hendricks,  13  Neb.,  257;  McGavock  v.  PoUock,  13  Neb.,  536. 
See  Worthen  v.  Badgett,  33  Ark.,  496.  As  to  what  are  legal  costs  in  a  sale, 
see  Harper  v.  Rowe,  53  Cal.,  233.  The  tax  will  be  presumed  legal  if  it  may 
be  so  under  the  statute.     Crooks  v.  Wlutford,  47  Mich.,  283. 

1  See  Cardigan  v.  Page,  6  N.  H.,  183;  Bean  v.  Thompson,  19  N.  H.,  290. 

2  Keene  v.  Houghton,  19  Me.,  368.  But  the  sale  is  not  avoided  by  the  de- 
lay of  the  oiScer  in  executing  papers  if  in  fact  no  credit  was  given.  Maina 
V.  ElUott,  51  Cal.,  8. 

'Cushing  V.  Longfellow,  36  Me.,  306.  In  Longfellow  v.  Quimby,  39  Me., 
196,  it  was  decided  that,  where  the  sale  was  for  cash,  the  giving  of  credit  to 
the  purchaser  afterwards  would  not  defeat  it.  In  Donnel  v.  Bellas,  34  Pa. 
St.,  157,  the  treasurer  took  a  note  from  the  purchaser  instead  of  cash.  The 
sale  was  held  void,  and  incapable  of  being  affirmed  by  the  treasurer  by 
receiviag  payment  after  leaving  office.  See  the  same  case,  10  Pa.  St.,  341; 
11  Pa.  St.,  341. 

4  Peters  v.  Heasely,  10  Watts,  208;  Loud  v.  Penniman,  19  Pick.,  539.  A 
sale  for  the  taxes  of  several  years,  one  of  which  has  been  paid,  is  void. 
ICinsworthy  v.  Mitchell,  31  Ai-k.,  145.  And  see  Douglass  v.  Short,  3  Bev., 
433.  Sale  of  lands  for  the  tax  of  the  wrong  party  is  void.  Gardner  v.  Brown, 
Meigs,  854.  Sale  for  two  taxes,  one  of  which  is  illegal,  also  void.  Elwell  v. 
Shaw,  1  Greenl.,  339 ;  Hardenburgh  v.  Kidd,  10  Cal.,  403.  A  slight  apparent 
excess  will  be  presumed  legal  if  it  may  be  under  the  law.  Drennan  w. 
Beierlein,  49  Mich.,  273. 

5  HeweU  v.  Lane,  53  Cal.,  213 ;  Mora  v.  Nunez,  7  Sawy.,  455 ;  Carpenter  v. 
Gann,  51  Cal.,  193.  In  Louisiana  a  sale  is  bad  if  made  for  less  than  is  due. 
Eenshaw  v.  Imboden,  31  La.  An.,  661.  If  the  whole  land  is  sold,  the  deed 
should  show  that  this  became  necessary.    Brookings  v.  Woodin,  74  Me.,  333. 
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policy,  to  which  reference  has  been  made,  the  officer  may  trans- 
fer to  the  purchaser  the  full  interest  in  the  land  which  has  been 
assessed,  and  may  convey  a  complete  and  perfect  title,  if  such 
is  the  provision  of  the  law  on  the  subject,  as  in  many  states  is 
the  case.'    Inadequacy  of  price  does  not  defeat  such  a  sale ;  if 

lOsterberg  v.  Union  Trust  Co.,  93  U.  S.,  424;  Jones  v.  Randle,  68  Ala., 
268;  Sinclair  v.  Learned,  51  Mich.,  335;  Eaton  v.  North,  29  Wis.,  75;  East- 
man V.  Thayer,  60 N.  H.,  408;  Langley  v.  Chapin,  134  Mass.,  82. 

Where  the  whole  title  is  sold,  it  cuts  oflE  back  taxes,  unless  other  provis- 
ion is  made.  Trego  v.  Huzzard,  19  Pa.  St.,  441 ;  Irwin  v.  Trego,  22  Pa.  St., 
368 ;  Same  v.  Same,  35  Pa.  St.,  9.  In  Indiana  a  tax  sale  does  not  cut  ofiE  any 
existing  right  or  claim  in  the  state.  Eeid  ».  State,  74Ind.,  252;  State  i;. 
Jones,  95  Ind.,  175.  In  some  states  the  sale  is  only  of  the  title  which  the 
person  taxed  had  at  the  time.  Gates  v.  Lawson,  32  Grat.,  12;  Morrow  v. 
Dows,  28  N.  J.  Eq.,  459;  BlaokweU  v.  Pidcock,  43  N.  J.,  165.  In  Tennessee 
the  sale  is  only  of  the  title  ©f  the  owner  in  whose  name  it  was  or  should  have 
been  assessed,  subject  to  existing  Hens  for  taxes.  Nashville  v.  Cowan,  10 
Lea.  209.  Under  a  statute  in  Pennsylvania  a  first  mortgage  is  unaffected 
by  any  tax  on  the  land  which  w^as  not  a  lien  when  the  mortgage  was  re- 
corded. Ehein  Building  Ass'n  v.  Lea,  100  Pa.  St.,  210.  In  Kansas,  if  there 
are  successive  tax  deeds  to  different  persons,  each  of  them  may  be  good  as 
against  the  original  land  owner.  Douglass  v.  Nuzum,  16  Kan.,  515.  In 
Georgia  the  tax  lien  is  paramount  to  all  other  claims,  but  the  officer  in  sell- 
ing may  sell  a  part  or  all  of  the  land,  or  may  sell  subject  to  other  liens. 
Verdery  v.  Dotterer,  69  Ga.,  194.  See,  as  to  preserving  the  statutory  pre- 
cedence, Murray  v.  Bridges,  69  Ga.,  644. 

Statutes  sometim.es  provide  for  selling  a  leasehold  interest  in  lands ;  the 
person  taking  them  who  will  pay  taxes  and  charges  for  the  shortest  term  of 
years.  See  Murphy  v.  Campau,  33  Mich.,  71.  So  land  mortgaged  to  the 
state  may,  under  a  proper  statute,  be  sold  for  taxes  subject  to  the  lien,  but 
cutting  off  the  morgtagor's  title.  Harrison  v.  Williams,  39  Ark.,  315.  See 
StockweU  V.  State,  101  Ind.,  1. 

It  has  already  been  stated  that  the  separate  interests  of  different  owners 
are,  under  some  laws,  assessed  separately.  In  such  a  case,  a  sale  of  the  land 
for  a  tax  assessed  against  one  does  not  cut  off  the  interests  of  others.  Irwin 
V.  Bank  of  United  States,  1  Pa.  St.,  349.  See  Macay,  Ex  parte,  84  N.  C,  63. 
Where  the  sale  is  to  be  of  the  smallest  quantity  of  land,  the  officer  must 
still  seU  an  undivided  interest,  where  such  was  the  interest  assessed.  Harper 
V.  Rowe,  55  Cal.,  132. 

A  trustee,  where  the  trust  estate  has  been  sold  for  taxes,  has  no  superior 
rights  to  those  of  others,  to  be  relieved  against  the  sale.  Dewey  v.  Donovan, 
126  Mass.,  835.  See  Greenwalt  v.  Tucker,  8  Fed.  Rep.,  792.  An  infant's 
land  is  subject  to  tax  sale.    Douglass  v.  Dickson,  31  Kan.,  310. 

Where  the  land  is  to  be  struck  off  to  the  bidder  of  smallest  quantity,  the 
law  commonly  designates  where  the  quantity  bid  shall  be  set  off.  But  in 
Iowa,  by  thus  bidding,  the  purchaser  takes  an  undivided  portion.  Brundige 
V.  Maloney,  52  la.,  218. 

As  to  an  occupant  of  land  relying  upon  outstanding  tax  titles  with 
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it  did,  the  power  to  collect  revenue  by  this  method  would  be 
futile.i 

Who  may  acquire  tax  titles.  Some  persons,  from  their  re- 
lation to  the  land  or  to  the  tax,  are  precluded  from  becoming 
purchasers  on  grounds  which  are  apparent  when  their  relation 
to  the  tax  and  to  the  property  is  shown.  The  title  to  be  given 
on  a  tax  sale  is  a  title  based  on  the  default  of  the  person  who 
owes  to  the  public  the  duty  to  pay  the  tax,  and  the  sale  is  made 
by  way  of  enforcing  that  duty.^  But  one  person  may  owe  the 
duty  to  the  pubhc,  and  another  may  owe  it  to  the  owner  of  the 
land  by  reason  of  contract  or  other  relations.  Such  a  case  may 
exist  where  the  land  is  occupied  by  a  tenant,  who,  by  his  lease, 
has  obhgated  himself  to  pay  taxes.  "Where  this  is  the  relation 
of  the  parties  to  the  land,  it  would  cause  a  shock  to  the  moral 
sense  if  the  law  were  to  permit  this  tenant  to  neglect  his  duty 
and  then  take  advantage  thereof  to  cut  off  his  lessor's  title  by 
bu\-ing  in  the  land  at  a  tax  sale.'  So  the  mortgagor,  remaining 
in  possession  of  the  land,  owes  to  the  mortgagee  a  duty  to  keep 
down  the  taxes;  and  the  law  would  justly  be  chargeable  with 

which  he  is  not  connected,  as  a  defense  in  suits  brought  against  him,  see 
Jeffei-y  v.  Hursh,  45  Jlich.,  60;  Hess  v.  Griggs,  43  Mich.,  .397. 

1  See  Slater  v.  ilaxn-ell,  6  Wall.,  268;  Shackleford  v.  Hooper,  65  Ga.,  366. 

2  That  the  person  taxed  cannot  acquire  a  tax  title  based  on  his  default  in 
paying,  see  Ganvood  v.  Hastings,  38  Cal.,  216 ;  McMinn  v.  Wheelan,  27  CaL, 
3O0.  Whether  this  is  a  universal  rule  will  be  considered  fvirther  on.  One 
who  is  not  in  possession,  and  whose  only  claim  is  under  a  void  tax  deed,  is 
not  precluded  from  buying.     Keal  v.  Frazier,  FiZJa.,  401. 

3Busch  V.  Hviston,  75  111.,  .343;  Bertram  v.  Cook,  33  ilich.,  518.  The  cir- 
cumstances will  sometimes  impose  this  duty  without  any  actual  contract. 
Williamson  v.  Russell,  18  W.  Va.,  613.  In  Kansas  it  seems  a  tenant  not 
bound  to  pay  the  tax€»  may  acquire  the  title  by  purchase.  Weichselbaum 
V.  Curlett,  20  Kan.,  709.  Compare  Keith  v.  Keith,  26  Kan.,  26,  and  Duffit 
r.  Tuhan,  28  Kan.,  292,  which,  under  pecuMax  facts,  hold  the  tenant  not  en- 
titled to  acquire  a  tax  title.  In  Plorida  he  is  held  not  entitled  generally. 
Petty  V.  JIays,  19  Fla.,  652. 

Where  a  receiver  gives  leases,  the  tenants  cannot  make  use  of  their  pos- 
session to  redeem  from  a  tax  sale,  and  thus  acquire  rights  in  themselves  as 
actual  settlers.  Buying  from  the  state  under  such  circumstances,  they  are 
to  be  deemed  trustees  for  the  benefit  of  the  owners  of  the  jjroperty  in  the 
hands  of  the  court,  and  should  be  allowed  the  amount  jiaid.  Waggener  v. 
Mclaughlin,  33  Ark.,  195. 

A  xrarchase  at  tax  sale  by  a  railroad  company  is  not  necessarily  void  on 
the  doctrine  of  ultra  vires.  School  Dist.  v.  Allen  Co.  Com'rs,  23  Kan.,  568; 
Dickinson  Co.  Com'rs  v.  Laud  Co.,  23  Kan,,  196. 
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connivance  at  fraud  and  dishonesty,  if  a  mortgagor  might  be 
suffered  to  permit  the  taxes  to  become  delinquent,  and  then  dis- 
charge them  by  a  purchase  which  would  at  the  same  tune  ex- 
tinguish his  mortgage.  There  is  a  general  principle  apphcable 
to  such  cases  which  maybe  stated  thus:  That  a  purchase  made 
by  one  whose  duty  it  was  to  pay  the  taxes  shall  operate  as  pay- 
ment only;  he  shaU  acquire  no  rights  as  against  a  third  party, 
by  a  neglect  of  the  duty  which  he  owed  to  such  party.  This 
principle  is  universal,  and  is  so  entirely  reasonable  and  just  as 
scarcely  to  need  the  support  of  authority.  Show  the  existence 
of  the  duty,  and  the  disqualification  is  made  out  in  every  in- 
stance.' 

The  cases  to  which  attention  is  called  in  the  margin,  and 
many  others  to  which  they  refer,  will  show  the  apphcation  of 

1  Vamey  v.  Stevens,  23  Me. ,  331 ;  Gardiner  v.  Gerrish,  23  Me. ,  46 :  Fuller  v. 
Hodgdon,  25  Me.,  243;  Mathews  v.  Light,  33  Me.,  305;  Coombs  v.  Warren, 
34  Me.,  89;  WilUams  v.  Hilton,  35  Me.,  547;  Haskell  v.  Putnam,  42  Me., 
244;  Magner  v.  Ins.  Co.,  30  La.  An.,  1357;  Kezer  v.  Clifford,  59  N.  H.,  208; 
Cooper  V.  Jackson,  99  Ind.,  566;  Coxe  v.  Woloott,  27  Pa.  St.,  154;  Coxe  v. 
Gibson,  27  Pa.  St. ,  160 ;  Oldhams  v.  Jones,  5  B.  Monr. ,  458, 467 ;  Blake  v.  Howe, 
1  Aikens,  306;  WiUard  i;.  Strong,  14  Vt.,  532;  Laceyu  Davis,  4  Mich.,  140; 
Taylor  v.  Snyder,  "VVal.  Ch.,  493;  Frye  v.  Bank  of  Ulinois,  11  lU.,  367; 
Prettyman  v.  Walston,  34  111.,  175;  Higgins  v.  Crosby,  40  El.,  260;  Smitli  v. 
Lewis,  20  Wis.,  350;  Avery  v.  Judd,  21  Wis.,  263;  Bassett  v.  Welch,  22  Wis., 
175;  Phelan  v.  Boylan,  25  Wis.,  679;  Edgarton  v.  Schneider,  26  Wis.,  385; 
Brown  t;.  Simons,  44  N.  H.,  475;  McLaughlin  v.  Green,  48  Miss.,  175,  207; 
Carithers  v.  Weaver,  7  Kan.,  110;  Krutz  v.  Fisher,  8  Kan.,  90;  Leppo  v. 
Gilbert,  26  Kan.,  138;  Annely  v.  De  Saussure,  12  S.  C,  488;  Allison r.  Arm- 
strong, 28  Minn.,  276;  Kelsey  ?;.  Abbott,  13  Cal.,  609;  Barrett  v.  Amerein, 
36Cal.,  333;  McMinn  v.  Whelan,  37  Cal.,  300;  Coffinger  v.  Rice,  33  Cal., 
408;  Garwood  v.  Hastings,  38  Cal.,  316;  Savings  and  Loan  Society  u.  Ord- 
way,  38  Cal.,  679 ;  Lambom  v.  County  Courts,  97  U.  S.,  181 ;  Leroy  v.  Reeves, 
5  Sawy.,  103;  WiUiamson  v.  RusseU,  18  W.  Va.,  613;  Foley  v.  Kirk,  33  N. 
J.  Eq.,  170;  Dayton  v.  Rice,  47  la.,  429;  Stears  v.  HoUenback,  38  la.,  550. 
The  purchaser  of  the  equity  of  redemption  is  under  the  same  disability. 
Trav.  Ins.  Co.  v.  Patten,  98  Ind.,  209. 

One  who  takes  title  to  land  subject  to  the  incumbrance  of  a  tax,  and  sub- 
sequently buys  the  tax  title,  acquires  thus  no  additional  title.  Jacks  v.  Dyer, 
31  Ark.,  334.  If  a  mortgagor  has  covenanted  to  pay  the  taxes,  his  tenant 
cannot  set  up  a  tax  title  as  against  the  mortgagee,  derived  from  the  mort- 
gagor's failure  to  pay.  Dunn  v.  SneU,  74  Me.,  33.  One  who  has  acquired 
an  undivided  interest  under  a  quitclaim  deed  purporting  to  convey  the 
whole  is  not  precluded  from  buying  a  tax  title  originating  in  his  grantor's 
default,  and  which  when  he  took  possession  was  held  adversely  to  the  whole 
original  title.    Sands  v.  Davis,  40  Mich.,  14, 
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the  rule  under  a  great  variety  of  circumstances.  It  has  been 
applied  to  cases  where  the  default  was  only  in  part  that  of  the 
purchaser ;  as  where  he  was  tenant  in  common  with  others/  or 
where  his  own  land  was  taxed  as  one  parcel  with  that  of  another, 
and  the  whole  was  sold  together ;  =  to  the  owner  of  a  life  estate 
in  the  land,  who  should  have  paid  the  tax  for  the  protec- 
tion of  the  inheritance ; '  to  one  in  possession  under  a  contract 
whereby  he  has  undertaken  to  pay  the  taxes ;  *  to  an  agent  em- 
ployed to  pay  taxes,  who  made  a  purchase  of  his  principal's 
lands,  assuming  to  justify  himself  on  the  ground  that  his  prin- 
cipal had  neglected  to  supply  him  with  the  means  of  making 
payment.^    In  aL.  such  cases,  and  aU  to  which  the  like  reasons 

1  Lloyd  V.  Lynch,  28  Pa.  St.,  419;  Maul  v.  Eider,  51  Pa.  St.,  377;  Piatt  v. 
St.  Clair's  Heii'S,  6  Oliio,  227;  Page  v.  Webster,  8  Mich.,  263;  Butler  v. 
Porter,  13  Mich.,  262;  Dubois  v.  Campau,  24  Mich.,  360;  Choteau  v.  Jones, 
11  111.,  300,  323;  Brown  v.  Hogle,  30  111.,  119;  Chickering  v.  FaUe,  38  lU., 
342;  State  v.  Williston,  20  Wis.,  240;  Phelan  v.  Boylan,  25  Wis.,  679;  Baker 
V.  Whiting,  3  Sumn.,  475;  Downer's  Adm'r  v.  Smith,  38  Vt.,  464;  Davis  v. 
King,  87  Pa.  St.,  261 ;  Hai'rison  v.  Hai-rison,  56  Miss.,  174 ;  Fallon  v.  Chidester, 
46  la.,  588;  Shell  v.  Walker,  54  la.,  386;  Bracken  v.  Cooper,  80  HI.,  221; 
Conn  V.  Conn,  58  la.,  747 ;  Weaxe  v.  Van  Meter,  42  la.,  128.  That  payment 
by  one  tenant  in  common  inures  to  the  benefit  of  all,  see  Chickering  v.  Faile, 
38  111.,  343 ;  McConnell  v.  Konepel,  46  lU.,  519 ;  Oliver  v.  Montgomery,  42  la., 
36 ;  Wmter  v.  Atkinson,  28  La.  An.,  650.  He  will  simply  hold  for  reimburse- 
ment. AUen  V.  Poole,  54  Miss.,  324.  As  to  what  right  one  might  have  to 
buy  the  interest  of  his  co-tenant  after  paying  his  own  tax,  there  is  some  dis- 
cussion in  Butler  v.  Porter,  13  Mich.,  262.  As  to  the  right  of  one  tenant  in 
common  to  buy  in  a  matured  tax  title,  see  Kirkpatrick  v.  Mathiot,  4  W.  & 
S.,  251;  Eeinboth  v.  Zerbe  Run  Co.,  29  Pa.  St.,  139;  Frentz  v.  Klotsch,  28 
Wis.,  312.  The  rule  that  a  co-tenant  cannot  take  a  deed  which  wiU  cut  off 
his  co-tenant's  title  apphed  to  a  case  where  the  purchase  was  made  before 
the  co-tenancy  began.    Tice  v.  Derby,  59  la.,  312. 

See  Fhnn  v.  McKinley,  44  la.,  68.  The  husband  of  a  tenant  in  common 
is  precluded  from  buying  when  his  wife  is.  Burns  v.  Byrne,  45  la.,  285. 
The  tenure  in  common  being  dissolved  by  a  third  person  obtaining  para- 
mount title,  each  co-tenant  may  buy  of  him  unless  by  reason  of  being  in  pos- 
session when  the  paramount  title  was  obtained  he  is  precluded.  Alexander 
V.  Sully,  50  la.,  192. 

2Cooley  V.  Waterman,  16  Mich.,  866;  Lewis  v.  Ward,  99  lU.,  525. 

3  Olleman  v.  Kelgore,  52  la.,  88. 

^Stinsou  V.  Richardson,  48  la.,  541;  Fitzgerald  v.  Spain,  80  Ark.,  95; 
Harkreader  v.  Clayton,  56  Miss.,  883. 

5  McMahon  v.  McGraw,  26  Wis.,  614.  As  to  the  disqualification  of  the 
agent  to  purchase  his  principal's  land  at  tax  sale,  see,  further,  Oldhams  v. 
Jones,  5  B.  Monr.,  458;  Bartholomew  v.  Leach,  7  Watts,  473;  Matthews  v. 
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apply,  the  purchase,  as  between  the  parties,  is  in  law  a  pay- 
ment only ;  or  if  made  at  second  hand  from  another  who  was 
pm-chaser  at  the  pubhc  sale,  it  is  allowed  to  operate,  for  the 
purposes  of  justice,  only  as  a  redemption,^  and  the  party  mak- 
ing it  may  have  a  remedy  over  for  the  money  paid,  or  for  any 
portion  thereof,  if  in  equity  any  other  person  Avho  is  benefited 
by  the  purchase  ought  to  have  paid  it ;  'otherwise  not.^ 

Some  other  cases  are  not  so  plain,  because  the  duty  as  be- 
tween the  parties  is  not  so  definitely  determined  by  their  con- 
tract or  by  their  legal  relation.  While  a  mortgagor  in  general 
cannot  be  allowed  to  cut  off  his  mortgage,  by  buying  in  the 
land  at  tax  sale,  yet  if  the  mortgagee  were  in  possession,  re- 
ceiving the  issues  and  profits,  and  bound  to  pay  the  taxes  him- 
self, it  might  not  be  so  clear  that  the  mortgagor  should  be 
precluded  from  taking  advantage  of  the  mortgagee's  neglect.  If 
it  were  to  be  so  held,  there  would  seem  to  be  reason  for  hold- 
ing that  the  mortgagee  also,  by  reason  of  his  relation  to  the 
title,  was  precluded  from  becoming  purchaser  of  the  mortgagor's 
interest  at  a  tax  sale,  and  that  his  remedy  would  be  confined  to 
a  payment  for  the  protection  of  his  hen,  with  a  remedy  over 
for  the  amount  paid.    It  cannot  be  said  ia  such  a  case  that 

Light,  32  Me.,  305;  Lindsley  v.  Sinclair,  34  Mich.,  380;  Krutz  v.  Fisher,  8 
Karu,  90;  Schedda  v.  Sawyer,  4  McLean,  181;  Kelsey  v.  Abbott,  13  Cal., 
609;  Bernal  v.  Lynch,  36  Cal.,  135,  146;  Barton  v.  Moss,  33  111.,  50;  Shay  v. 
MacNamara,  54  Cal.,  169 ;  Tapp  v.  Bonds,  57  Miss.,  281 ;  Bowman  v.  Officer, 
53  la.,  640;  Eckrote  v.  Myers,  41  la.,  334.  One  who  has  bargained  for  the 
land,  and  is  in  possession  under  an  agreement  to  purchase,  occupies  a  sim- 
ilar position.  HaskeU  v.  Putnam,  43  Me.,  344;  Voris  v.  Thomas,  13  Dl.,  442; 
OUver  V.  CrosweU,  43  HI.,  41.  See  Cbxe  v.  Wolcott,  37  Pa.  St.,  154;  Quin 
V.  Quin,  37  Wis.,  168.  The  mere  fact  that  one  had  been  an  attorney  for  the 
owner  would  not  preclude  his  buying.  Pack  v.  Crawford,  39  Ark.,  489.  It 
is  otherwise  if  he  is  counsel  in  a  matter  relating  to  the  title.  Wright  v. 
Walker,  30  Ai-k.,  44.  See  Eckrote  v.  Myers,  41  la.,  334;  Conn.  Mut.  L.  Ins. 
Co.  V.  Bulte,  45  Mich.,  113.  The  purchase  by  an  agent,  however,  is  only 
voidable  at  the  option  of  the  principal,  who,  if  he  avoids  it,  must  refund 
what  was  paid.  Ellsworth  v.  Cordrey,  63  la.,  G75;  Conn.  Mut.  L.  Ins.  Co. 
V.  Bulte,  45  Mich.,  113. 

iSee  Shepardson  v.  Elmore,  19  Wis.,  424;  Coxe  v.  Wolcott,  27  Pa.  St., 
154;  Carithers  v.  Weaver,  7  Kan.,  110;  Bernal  v.  Lynch,  36  Cal.,  135,  146. 
One  in  possession  under  a  contract  of  purchase,  though  not  bound  to  pay 
taxes,  will  only,  by  a  purchase,  acquire  a  i-ight  to  be  reimbursed  by  the 
vendor.  Johnston  v.  Smith's  Adm'r,  70  Ala.,  108.  See  Harkreader  v.  Clay- 
ton, 56  Miss.,  383. 

2  See  Conn.  Mut.  L.  Ins.  Co.  v.  Bulte,  45  Mich.,  113. 
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either  mortgagor  or  mortgagee  is  under  no  obligation  to  the 
govermnent  to  pay  the  tax.  On  the  contrary,  the  tax  being 
one  that  purposely  is  made  to  override  the  lien  of  the  one  as 
well  as  the  title  of  the  other,  it  might  well,  as  it  seems  to  us,  be 
held  that  neither  mortgagor  nor  mortgagee  was  at  liberty  to 
neglect  the  payment,  as  one  step  in  bettering  his  condition  at 
the  expense  of  the  other,  but  that  the  presumption  of  law 
should  be  that  the  party  purchasing  did  so  for  the  protection  of 
his  own  interest  merely.  And  so,  in  general,  are  the  author- 
ities.' The  sale  in  such  a  case,  however,  would  not  be  absolutely 
void,  but  only  voidable  at  the  option  of  the  party  who  would 
be  injured  by  it,  and  only  to  the  extent  necessary  for  his  pro- 
tection.^ 

iSee  Fiske  v.  Brunette,  30  Wis.,  102;  Chickering  ■!;.  Failes,  26  HI.,  507; 
Moore  v.  Titman,  44  111.,  367 ;  Brown  i\  Simons,  44  N.  H.,  475 ;  Sohenck  v. 
KeUey,  88  Ind.,  444.  Compare  WiUiams  v.  Townsend,  31  N.  T.,  411 ;  Stur- 
devant  r.  Mather,  20  "Wis.,  576;  Walthall  v.  Eives,  34  Ala,  91;  Harrison  v. 
Roberts,  6  Fla.,  711;  Chapman  v.  Mull,  7  Ired.  Eq.,  292. 

A  mortgagee  who  buys  at  a  tajc  sale  may  add  the  amount  with  interest  to 
his  mortgage  on  foreclosure.  Baker  v.  Clark,  52  Mich.,  32 ;  Young  v.  Bi-and, 
15  Neb.,  601.  But  if  he  forecloses  first  and  then  buys,  he  takes  the  risks  of 
a  purchase,  and  cannot  afterwards  foreclose  again  in  respect  of  his  tax  pur- 
chase. Walton  V.  Hollywood,  47  Mich.,  385.  A  mortgagee  who  has  be- 
come absolute  owner  by  foreclosure,  and  then  buys  at  a  tax  sale,  only  in 
legal  effect  pays  the  tax,  and  has  no  remedy  if  the  tax  is  bad.  Home  Sav. 
Bank  v.  Boston,  131  Mass.,  277.  Where  a  city  buys  at  tax  sale  and  puts  the 
mortgagor  in  possession  as  tenant  at  will,  the  mortgagee  cannot  enter  for 
breach  of  condition,  since  if  the  mortgagor  were  ousted  the  city  would  be 
entitled  to  possession.    Coughlin  v.  Gray,  131  Mass.,  56. 

2  That  the  municipality  cannot  question  the  tax  title  in  such  case,  see 
Home  Sav.  Bank  v.  Boston,  131  Mass.,  277.  In  South  Carolina  it  has  been 
decided  if  a  mortgagee  of  land,  which  is  subject  to  a  mechanic's  lien  junior 
to  the  mortgage,  buys  at  a  tax  sale,  his  mortgage  will  be  merged  in  the 
fee,  the  mortgage  debt  extinguished,  and  the  tax  title  subject  to  the  me- 
chanic's Uen.  Devereux  v.  Taft,  20  S.  C,  555.  But  in  Conn.  Mut.  life 
Ins.  Co.  V.  Bulte,  45  Mich.,  113,  it  was  decided  that  a  first  mortgagee  owed 
no  duty  to  other  lieniolders,  and  may  cut  off  a  second  mortgagee  by  a  tax 
purchase.  But  the  utmost  that  the  second  mortgagee  could  claim,  if  the 
first  mortgagee  did  not  hold  the  title,  would  be  that  the  purchase  inured  as 
a  payment  of  the  tax ;  and  if  he  redeemed  from  the  first  mortgage,  he  must 
pay  this  as  a  part  of  the  first  mortgagee's  hen.  See,  also,  Maxfield  v.  Willey, 
46  Mich.,  252;  Newton  v.  Marshall,  62  Wis.,  8.  In  Hawes  v.  Howland,  136 
Mass.,  267,  it  was  decided  that  one  who  buys  at  a  tax  sale  while  a  suit  is  pend- 
ing to  restore  the  Hen  of  a  mortgage  wUl  take  his  title  subject  to  the  result 
of  the  suit,  whether  he  knew  of  its  pendency  or  not.  In  Maxfield  v.  Willey, 
46  Mich.,  252,  it  was  held  that  neither  party  to  a  mortgage  can  be  suffered 
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It  has  been  very  properly  held  that  one  who  has  conveyed 
lands  with  vrarranty  cannot,  as  against  his  grantee,  acquire  a 
tax  title  for  taxes,  any  part  of  which  were  on  the  land  when 
his  conveyance  was  given.^  So  he  who,  pending  an  injunction 
sued  out  by  himself  to  restrain  the  enforcement  of  a  mechan- 
ic's hen,  obtains  a  tax  title,  will  not  be  allowed  to  make  use  of 
it  to  defeat  the  hen.^    So  a  beneficiary  under  a  trust  deed  can- 

against  the  ■will  of  tlie  other  to  buy  at  a  tax  sale,  and  thereby  cut  ofE  the 
other.  But  either  may  bid  as  a  stranger  to  the  title  if  the  other  does  not 
object.  One  who  has  given  bond  to  indemnify  the  mortgagee  against  a  tax 
title  cannot  buy  it  in  and  set  it  up  against  the  rights  of  the  mortgagee  ac- 
quhed  by  foreclosui-e.  Wyman  v.  Baer,  46  Mich.,  418.  Where  a  mort- 
gagee forecloses  on  land  upon  which  there  are  taxes  due,  but  against  which 
there  are  no  tax  deeds  as  yet,  he  may  pay  the  taxes  and  have  the  amount 
included  in  his  judgment,  or  after  confirmation  of  sale  have  the  sheriff  di- 
rected to  satisfy  aU  tax  hens  from  the  proceeds  of  the  sale ;  but  if  he  delays 
confirming  sale  tOl  after  deeds  have  issued  for  the  taxes,  he  cannot  contest 
them  on  the  ground  that  when  the  deeds  issued  the  land  did  not  belong  to 
the  mortgagor,  and  could  not  be  sold  as  his.  Galbreath  v.  Drought,  29  Kan., 
711.  A  mortgagee  is  not  precluded  from  cutting  off  one  tax  title  by  buying 
at  a  second  sale.  Spratt  v.  Price,  18  Fla.,  289.  Nor  from  acting  as  agent  of 
another  in  a  tax  pm-chase.  Jury  v.  Day,  54  la. ,  573.  It  is  held  that  a  junior 
naortgagee  cannot  cut  off  the  first  mortgage  by  buying  at  a  tax  sale,  nor 
exact  penalties  if  the  first  mortgagee  offers  to  reimburse  him  for  his  pay- 
ment. Garrettson  v.  Scofield,  44  la.,  35.  See  Strong  v.  Burdick,  53  la.,  680. 
The  above  rule  held  apphcable  to  the  case  of  a  judgment  lien  which  was 
subject  to  a  mortgage.  Fair  v.  Brown,  40  la.,  209.  A  mortgagee  held  en- 
titled to  acquire  a  tax  title.  Waterson  v.  Devoe,  18  Kan.,  328.  Junior 
mortgagee  held  not  entitled  to  cut  off  prior  mortgagee  by  buying  a  tax  title. 
Woodbury  «.  Swan,  59  N.  H.,  22.  In  Connecticut  the  general  rule  is  laid 
down  that  one  who  has  a  right  to  redeem  from  a  mortgage,  and  on  redeem- 
ing would  be  required  to  refund  to  the  mortgagee  any  taxes  paid  by  him, 
cannot  be  a  purchaser  of  the  property  if  sold  for  taxes.  This  rule  applied 
to  one  who  had  acquhed  one-eighth  of  the  equity  of  redemption  (Middle- 
town  Bank  v.  Bacharach,  46  Conn.,  518);  and  to  a  second  mortgagee  in  pos- 
session. Goodrich  v.  Kimberly,  48  Conn.,  395.  A  mortgagee  subject  to  a 
rent  charge  cannot  cut  off  the  rent  charge  by  procuring  a  tax  title  of  the 
land.  Homer  v.  DelUnger,  18  Fed.  Rep.,  495.  Where  the  statute  provides 
that  if  a  moi-tgagee  pays  taxes  the  amount  shall  become  part  of  the  amount 
due  on  the  mortgage,  the  mortgagee  cannot,  by  acquiring  a  tax  title,  cut 
off  a  right  of  dower.    Walsh  v.  Wilson,  130  Mass.,  124. 

1  Hannah  v.  CoUins,  94  Ind.,  201.  In  Eapp  u  Dowry,  30  La.  An.,  1272, 
the  same  ruhng  was  had  where  the  conveyance  was  without  warranty. 
A  creditor  in  possession  cannot  buy  to  the  debtor's  prejudice.  Miller  v. 
Kegler,  81  Kan.,  417. 

^McLaughlin  v.  Green,  48  Miss.,  175. 
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not  acquire  a  tax  title  adverse  to  the  trust.^  And  any  purchase 
by  one  who,  by  contract  or  otherwise,  was  under  obligation  to 
pay  the  taxes,  will  be  deemed  a  payment  only.^  But  one  who 
has  been  in  possession  under  a  contract  of  purchase  which  he 
has  surrendered  is  not  precluded  from  buying.' 

Whether  one  should  be  precluded  by  the  naked  fact  that  he 
claims  title  to  the  land,  or  that  he  has  possession  of  it,  from 
maktag  a  purchase  in  extinguishment  of  the  right  of  another 
with  whom  he  stands  in  no  contract  or  fiduciary  relations,  is  a 
question  often  touched  by  the  discussions  of  courts  without 
having  as  yet  been  very  fully  or  comprehensively  examined. 
So  far  as  the  oases  hold  that  one  who  ought,  as  between  himself 
and  some  third  person,  to  pay  the  taxes,  shall  not  build  up  a 
title  on  his  ovm.  default,  the  principle  is  clear  and  well  founded 
in  equity.  But  when  one  owes  no  duty  to  any  other  in  respect 
to  the  land,  it  is  not  so  clear  upon  what  principle  of  equity  or 
of  estoppel  such  other  is  to  set  up,  as  against  him,  his  neglect 
to  perform  iu  due  season  his  duty  to  the  state. 

There  are  some  cases  in  which  it  has  been  distinctly  held  that 
possession,  when  the  tax  was  assessed,  fixed  upon  the  possessor 
the  duty  to  pay,  and  precluded  his  becoming  a  purchaser  at  a 
sale  for  the  taxes  when  they  became  delinquent.  In  the  lead- 
ing case  the  occupant  had  gone  into  possession  under  an  ia- 
vahd  tax  title,  and  by  the  decision  he  was  precluded  from 

1  Frierson  v.  Branoli,  30  Ark.,  453.  The  wife  of  the  grantor  in  a  trust  deed 
is  not  precluded  from  buying,  and  she  may  hold  the  tax  title  against  a  cred- 
itor who  has  foreclosed.    Carter  v.  Bustamente,  59  Miss.,  559. 

2 Martin  v.  Swofford,  59  Miss.,  329;  Hunt  v.  Gaines,  33  Ark.,  367.  The 
facts  in  these  two  cases  were  such  that  the  party  paying  was  entitled  to  re- 
imbursement. See  Langley  v.  Chapin,  134  Mass.,  83.  A  vendee  in  posses- 
sion under  a  contract  for  cutting  timber,  the  title  to  which  was  to  be  in  the 
vendor  until  paid  for,  cannot  avoid  payment  by  buying  the  laud  at  tax  sale. 
Lacy  u  Johnson,  58  Wis.,  414,  citing  Taft  v.  Kessel,  16  "Wis.,  373;  Horton 
V.  Arnold,  18  Wi^.,  213;  Ludlow  v.  Gilman,  18  Wis.,  553;  Mecklem  v.  Blake, 
22  Wis.,  588 ;  Mclndoe  v.  Moorman,  26  Wis.,  588;  Eaton  v.  Lyman,  30  Wis., 
41 ;  Gates  v.  Buckley,  49  Wis.,  593. 

3Shoup  V.  Central,  etc.,  R.  Co.,  24  Kan.,  547.  The  holders  of  judgment 
liens  have  been  held  entitled  to  buy  and  hold  the  title  as  well  against  the 
debtor  as  against  other  creditors.  Morrison  v.  Bank  of  Commerce,  81  Ind. ,  335. 

If  a  tenant  becomes  a  disseizor,  and  the  holder  of  a  tax  title  brings  eject- 
ment against  him,  a  formal  waiver  by  the  landlord  of  his  right  to  object  to 
the  tax  title  will  not  affect  the  tenant.    Beid  v.  Crapo,  133  Mass.,  251. 
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relying  upon  a  second  title  which  accrued  while  he  was  in  the 
occupancy  of  the  land.^  The  subject  is  dismissed  with  very 
brief  mention,  the  court  appealing  to  regard  the  claim  as  ineq- 
uitable and  unjust,  but  for  what  reason  is  not  very  clearly  ex- 
plained. Other  cases  treat  the  point  as  equally  plain.^  But  it 
seems  to  be  very  well  deserving  of  more  consideration  whether, 
where  parties  stand  to  each  other  in  the  position  of  adverse 
claimants  to  land,  either  of  them  can  insist  that  the  other  shall 
discharge  for  his  protection  a  duty  owing  to  the  pubhc. 
There  being  nothing  in  the  relation  of  the  parties  to  each 
other  upon  which  an  estoppel  can  be  raised,  it  is  necessary  to 
look  elsewhere  for  the  disqualification  insisted  upon ;  and  this 
can  only  be  found  in  some  general  rule  of  pubhc  pohcy.  It  is 
certainly  an  imperative  requirement  of  pubhc  policy  that  the 
revenues  of  the  state  shall  be  collected,  and  that  no  one  shall 
be  allowed  to  defraud  the  treasury  of  his  due  proportion ;  but 
in  the  case  where  a  tax  sale  has  been  made  there  is  no  fraud, 

1  Douglas  V.  Dangerfield,  10  Ohio,  152. 

2Choteau  v.  Jones,  11  lU.,  300,  333;  Lacey  v.  Davis,  4  Mich.,  140,  153 
The  doctrine  of  Choteau  v.  Jones,  supra,  was  affirmed  in  Voris  v.  Thomas, 
13  111.,  443,  and  the  same  general  doctrine  is  asserted  in  Smith  v.  Lewis,  SO 
Wis.,  350,  354,  though  there  the  case  was  between  mortgagee  and  the  as- 
signee of  the  mortgage,  and  the  relation  of  the  parties  precluded  a  purchase. 
The  same  remark  may  be  made  of  Dubois  ■;;.  Campau,  34  Mich.,  360.  Bas- 
sett  V.  Welch,  33  Wis.,  175,  goes  the  full  length  of  deciding  that  the  mere 
fact  of  possession  when  the  taxes  are  assessed  is  a  disqualification  to  buy. 
Jones  V.  Davis,  34  Wis.,  339,  was  a  case  where  one  in  possession  of  land  had 
endeavored  to  cut  off  a  judgment  lien  by  a  purchase  at  tax  sale,  correspond- 
ing to  the  case  of  purchase  by  a  mortgagor.  Whitney  v.  Gunderson,  31 
Wis.,  359,  379,  asserts  the  broad  doctrine  that  if  one  was  in  possession  when 
the  tax  was  assessed,  "it  then  became  his  duty  to  pay  the  taxes,  and  he 
could  not  permit  the  lands  to  be  sold  for  such  taxes,  and  obtain  a  tax  deed 
for  the  purpose  of  destroying  an  outstanding  title."  And  see  McMinn  v. 
Whelan,  37  Cal.,  300;  Barrett  v.  Amerein,  36  Cal.,  333;  Christy  v.  Fisher, 
58  Cal.,  356 ;  Guyun  v.  McCauley,  33  Ark.,  97 ;  Blakely  v.  Bestor,  13 lU.,  708 ; 
Keith  V.  Keith,  36  Kan.,  36.  In  Swift  v.  Agnes,  33  Wis.,  338,  it  is  decided 
that  where  one  owning  land,  and  bound  to  pay  taxes  thereon,  permits  them 
to  be  sold  and  deeded  for  such  taxes,  and  then  purchases  the  tax  title,  and 
causes  it  to  be  conveyed  to  a  third  person  for  his  benefit,  he  cannot  set  up 
such  title  as  a  defense  in  ejectment  against  one  who  has  purchased  at  a  sale 
on  execution  against  him  since  the  execution  of  the  tax  deed.  There  is 
nothing  in  the  fact  that  the  owner  of  the  land  has  become  the  purchaser  at 
tax  sale  which  can  estop  him  from  claiming  the  surplus  moneys.  Eussel  v. 
Reed,  37  Pa.  St.,  166. 
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and  the  reTenue  cliargeable  upon  the  land  has  been  received. 
ISTo  wrong  has  consequently  been  done  to  the  state.  There  has 
been  delay  in  payment,  but  it  is  one  for  which  the  state  makes 
ample  provision,  and  for  which  it  charges  and  collects  aU  costs, 
as  weU  as  a  further  sum  under  the  name  of  interest  or  penalty 
sufficient  fully  to  compensate  for  any  public  inconvenience. 
It  is  not  perceived  that  the  state  can  then  have  any  complaint 
to  make,  as  the  duty  owing  to  it,  though  performed  tardily, 
has  been  performed  at  last,  and  the  incidental  inconvenience 
paid  for.  The  state,  then,  not  being  wronged  in  the  purchase, 
it  would  seem  that  if  any  individual  objects  to  it  he  ought 
to  be  able  to  point  out  how  and  in  what  particular  it  wrongs 
him. 

It  is  difficult  to  dispute  the  truth  of  what  is  said  by  the  su- 
preme court  of  Pennsylvania,  that  "  there  is  nothing  in  reason 
or  law  to  prevent  a  man  who  holds  a  defective  title  from  pur- 
chasing a  better  at  a  treasurer's  sale  for  taxes."  ^  As  between 
himself  and  any  adverse  claimant,  the  state  is  not  concerned  to 
inquire  whether  the  one  or  the  other  was  in  possession.  If  the 
state,  in  taxing  land,  takes  any  notice  of  ownership,  it  is  either 
lov  the  convenience  of  the  officers  in  making  collections  or  for 
information  to  parties  concerned.  The  tax  is  upon  every  possible 
interest  in  the  land ;  and  all  parties  having  interests  are  equally 
under  obhgation  to  the  state  to  make  payment.  The  penalty 
for  failure  is  a  forfeiture  or  sale  which  wiU.  cut  them  aU  off; 
and  whUe,  without  doubt,  any  one  may  defeat  such  a  sale  who 
can  give  satisfactory  reasons  for  an  assertion  that  it  would  be 
unjust  to  him  for  the  purchaser  to  be  allowed  to  rely  upon  it, 
it  is  not  perceived  that  any  other  person  can,  upon  plausible 

1  Woodward,  J.,  in  Coxe  v.  Gibson,  27  Pa.  St.,  160,  165.  And  see  Black- 
wood V.  Van  Vleet,  30  Mich.,  118;  Lybrand  v.  Haney,  31  Wis.,  230.  In 
Tweed  v.  Metcalf,  4  Mich.,  579,  it  was  decided  that  one  who  had  bought  at  a 
tax  sale  might  buy  the  same  land  at  a  subsequent  sale  made  at  any  time 
before  redemption  from  the  first  had  expired.  In  Eaton  v.  North,  29  Wis., 
75,  it  was  held  that  one  having  a  tax  title,  but  not  in  possession,  might  buy 
at  a  subsequent  sale.  In  Stubblefield  v.  Borders,  92  lU.,  279,  it  is  said  that, 
where  no  duty  appears  to  rest  on  one  who  claims  title  to  land  to  pay  old 
taxes  assessed  upon  it,  his  purchase  of  an  outstanding  title  for  such  taxes 
will  not  be  held  a  payment,  but  a  purchase.  In  Paul  v.  Fries,  18  Ma.,  573, 
it  is  held  that,  if  one  who  has  an  apparently  valid  tax  title  buys  again,  his 
purchase  is  only  payment. 
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grounds  of  equity,  insist  upon  the  privilege  to  do  so.'  There 
are  decisions  that  the  possession  of  a  mere  intruder  or  trespasser 
will  not  preclude  his  becoming  purchaser  i^  if  this  is  true,  mere 
possession  ought  not  to  be  an  impediment  in  any  case;  for 
the  element  of  wrong  involved  in  the  possession  of  a  trespasser 
cannot,  on  any  grounds  of  equity  or  justice,  be  taken  notice  of 
as  giving  him  a  privilege  denied  to  one  whose  possession  is 
rightful.^ 

In  what  is  said  above  it  must  not  be  understood  that  when 
it  is  said  one  may  rely  upon  a  tax  title,  this  means  that  the  title 
is  to  be  held  vahd  in  his  favor.  In  general,  if  there  are  fatal 
irregularities  or  defects  in  a  tax  title,  any  one  may  r^ly  upon 
them  when  the  tax  title  is  made  use  of  against  him ;  as  they 
go,  or  may  go,  to  the  power  of  the  officer  to  seU  at  aU. 

Bids  Iby  the  state  or  county.  It  is  not  an  uncommon  pro- 
vision that,  if  no  bidders  oif  er  to  take  the  land  and  pay  the  tax, 
it  shall  be  bid  in  for  the  state  or  for  the  county.*    A  purchase 

1  It  is  held  in  California  that  one  in  possession  of  lands,  if  under  no  legal 
or  moral  obligation  to  pay  the  tax,  may  buy  in  the  lands  at  tax  sale.  Moss 
V.  Shear,  25  Cal.,  38.  The  same  ruling  is  made  in  Kansas.  Bowman  v. 
Cookrill,  6  Kan.,  311,  382.  In  Blackwood  v.  Van  Vleet,  30  Mich.,  118,  it  is 
said  that,  "to  preclude  any  person  from  making  and  relying  upon  a  pur- 
chase of  lands  at  tax  sale,  there  must  be  something  in  the  circumstances  of 
the  case  which  imposes  upon  him  a  duty  to  the  state  to  pay  the  tax,  or  some- 
thing which  renders  it  inequitable,  as  between  himself  and  the  holder  of  the 
existing  title,  that  he  should  make  the  purchase."  And  it  is  denied  that  the 
mere  fact  that  one  is  in  possession  of  the  land  when  the  tax  is  levied  should 
preclude  his  becoming  purchaser  when  the  land  is  not  assessed  to  him,  and 
he  is  bound  by  no  contract  relations  to  pay  the  tas. 

2 Buckley  v.  Taggart,  62  Ind.,  236;  Link  v.  Doerfer,  42  Wis.,  391.  In  this 
last  case  it  is  said,  if  no  title  appears,  the  party  presumptively  is  a  mere 
intruder.     See  Read  v.  Crapo,  138  Mass.,  201. 

'  In  Curtis  v.  Smith,  42  la.,  065,  it  is  held  that,  if  possession  is  held  neither 
as  tenant,  nor  trustee,  nor  agent,  of  the  owner,  it  is  no  impediment  to  get- 
ting a  tax  title.  Hence  one  in  possession  who  claims  adverse  to  the  owner 
under  a  void  quitclaim  deed  may  buy.  And  in  Seaver  v.  Cobb,  98  111.,  200, 
it  is  decided  that  one  may  buy  up  a  tax  title,  held  by  a  third  party,  which 
accrued  while  he  occupied  the  land  claiming  that  it  belonged  to  the  United 
States,  and  may  use  such  title  against  an  adverse  claimant. 

*  In  the  absence  of  express  statutory  authority  a  city  or  other  municipal- 
ity cannot  buy  land  at  a  tax  sale.  Logansport  v.  Humphrey,  84  Ind.,  467; 
Champaign  v.  Harmon,  98  HI.,  491.  The  state  has  no  priority  over  county 
or  city  when  the  sale  does  not  produce  enough  to  pay  aU.  NashviUe  v. 
Lee,  12  Lea,  452. 
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on  such  a  bid  would  give  the  state  or  county  the  usual  rights  of 
a  purchaser,  and  no  more.^  Whether  a  deed  would  be  requisite 
to  carry  into  effect  such  a  purchase  must  depend  upon  the  stat- 
ute.* If  by  statute  land  is  to  be  struck  off  to  a  county  without 
its  bidding  in  case  there  are  no  bidders,  a  deed  to  the  county 
which  shows  a  bid  for  it,  and  does  not  show  there  were  no 
other  bidders,  is  void  on  its  face.'  In  general,  it  may  be  said 
that,  when  land  is  struck  off  to  the  state  or  any  of  its  munici- 
pahties  in  pursuance  of  law,  no  better  title  passes  than  would 
pass  on  a  purchase  by  an  individual ;  and  the  title,  when  brought 
in  contest,  must  be  proved  in  the  usual  way  unless  the  statute 
has  made  some  special  ruM  on  the  subject.* 

1  See  Gendrey  v.  Broussard,  33  La.  An.,  924. 

2  Commissioners  authorized  to  bid  the  amount  of  the  tax  on  behalf  of  the 
county,  if  they  bid  more,  may  have  the  land  left  on  their  hands  unless  the 
county  see  fit  to  take  it.  The  bid  cuts  off  the  prior  title.  Eussell  v.  Eeed, 
27  Pa.  St.,  166.  And  see  Cuttle  v.  Brockway,  82  Pa.  St.,  45.  Commission- 
ers authorized  to  bid  off  land  for  the  United  States,  unless  some  person  will 
bid  two-thirds  the  appraised  value,  are  not  compelled  to  do  so,  and  a  sale 
to  another  bidder  for  less  is  not  invalid.  Turner  v.  Smith,  14  Wall.,  553, 
562.  Where  lands  are  bid  in  by  a  county  at  a  tax  sale,  and  the  law  pro- 
vides for  their  being  subsequently  sold  after  a  specified  notice,  a  private  sale 
without  the  notice  is  void.  The  provision  for  such  a  sale  is  to  be  regarded 
as  a  proceeding  to  collect  taxes,  and  must  be  followed.  Jenks  v.  Wright, 
61  Pa.  St.,  410. 

In  Kansas  the  county  treasurer  holds  a  certificate  of  sale  to  the  county 
until  it  can  be  sold  to  an  individual,  and  then  assigns  the  certificate.  The 
county  commissioners  cannot  control  his  action  in  this  regard.  State  v. 
MagUl,  4  Kan.,  415.  In  Nebraska  counties  may  purchase  at  a  tax  sale  when 
there  are  no  private  bidders,  and  may  assign  the  certificate.  Shelley  v. 
Towle,  16  Neb.,  194;  Otoe  Co.  v.  Brown,  16  Neb.,  394. 

3 Norton  v.  Friend,  13  Kan.,  533;  MagiU  v.  Martin,  14  Kan.,  67;  Babbitt 
V.  Johnson,  15  Kan.,  252;  Larkiu  v.  Wilson,  28  Kan.,  513.  Though  it  is 
provided  by  statute  that  lands  struck  off  to  a  county  shaU  not  be  resold 
while  the  county  holds  the  title,  yet  if  its  purchase  was  void  the  statute 
wiU  be  held  not  applicable,  and  the  county  may  acquire  a  subsequent  title 
while  stiU  holding  the  first  deed.  Morrill  v.  Douglass,  17  Kan.,  291.  A 
county  in  Kansas  which  takes  a  tax  title  cannot  seU  for  less  than  the  stat- 
utory cost  of  redemption.  Noble  v.  Cain,  22  Kan.,  493.  See  a  special  case 
as  to  a  sale  by  a  county  of  its  tax  certificates  in  a  lump.  Morrill  v.  Douglass, 
14  Kan.,  293.  If  a  county  is  authorized  by  law  to  bring  suit  for  taxes,  it 
has  authority  to  buy  lands  on  the  judgment.  Douthett  v.  Kettle,  104  HI., 
356. 

*  As  to  proving  the  title  of  the  state  in  Mississippi,  see  Clymer  v.  Cameron, 
55  Miss.,  593;  Vaughan  v.  Swayzie,  56  Miss.,  704;  Weathersby  v.  Thoma,  57 
Miss.,  296;  French  v.  Ladd,  57  Miss.,  678;  Mayson  v.  Bants,  59  Miss.,  447. 
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Different  sales  at  tlie  same  time.  "Where  the  taxes  of  sev- 
eral years  are  deliiiqiient  at  the  same  time,  sales  are  sometimes 
permitted  to  be  made  separately  for  each  year's  tax.  Such 
sales  might  raise  serious  questions  as  between  purchasers,  if  two 
or  more  should  severally  buy  the  land  at  sales  bearing  the  same 
date,  and  subject  to  the  same  redemption.  In  Iowa  it  seems 
that  such  separate  sales  are  unauthorized.^  Such  questions 
might  and  should  be  settled  by  statute. 

Certificate  of  sale.  The  sale  is  usually  accompanied  or  fol- 
lowed by  the  issue  to  the  purchaser  of  a  certificate,  which  re- 
cites the  fact  of  sale,  and  states  the  time  when  the  purchaser 
wiU  become  entitled  to  a  conveyance.^  The  rights  of  the  pur- 
chaser under  such  a  certificate  are  not  uniform  in  the  dif- 
ferent states.  In  some  he  would  perhaps  be  recognized  as 
owner  of  an  estate  subject  to  be  defeated  on  the  statutory  re- 
demption being  made ;  in  others  as  owner  of  an  inchoate  title 
which  would  become  complete  if  the  time  for  redemption 
expired  without  its  being  made.'    In  some  states  the  purchase 

And  a  purchase  from  the  state :  Allen  v.  Poole,  54  Miss.,  323.  In  North  Car- 
oUna  it  is  said  a  tax  title  acquired  by  a  city  is  a  nullity  unless  the  statute 
is  shown  to  have  been  strictly  complied  with.  Busbee  v.  Lewis,  85  N.  C, 
333. 

1  Preston  v.  Van  Gorder,  31  la.,  250;  Shoemaker  v.  Lacey,  38  la.,  277. 
In  Iowa,  where  the  treasurer  on  the  same  day  made  different  sales  of  the 
same  land  for  the  taxes  of  different  years,  and  the  owner,  being  aware  of 
but  one  sale,  had  redeemed  therefrom  in  good  faith,  he  was  held  entitled  to 
redeem  from  the  other  after  the  statutory  time,  by  paying  the  amount  for 
which  the  land  was  sold,  with  legal  interest  and  penalty.  Shoemaker  v. 
Lacey,  38  la.,  277,  citing  Noble  v.  Bulhs,  23  la.,  559.  In  California  it  is  held 
that  a  sale  for  a  city  tax  of  one  year  will  not  cut  off  the  tax  for  the  preced- 
ing year.  Cowell  v.  "Washburn,  22  Cal.,  519.  But  if  sales  are  made  for  the 
taxes  of  two  years  the  title  for  the  last  year  prevails  over  the  other. 
Chandler  v.  Dunu,  50  Cal.,  15. 

Where  by  mistake  a  sale  was  made  for  one  tax  when  it  should  have  in- 
cluded several,  and  the  owner  of  the  record  title  bought  up  the  tax  title, 
held,  this  operated  as  a  redemption  merely.  Bowman  v.  Eckstien,  46  la., 
583,  distinguishing  earlier  cases.  But  in  general  in  Iowa  a  sale  for  taxes  cuts 
off  aU  prior  taxes.     See  Hough  v.  Easley,  47  la.,  330. 

2  The  certificate  is  evidence  of  the  sale,  but  it  is  said  the  record  of  sale  is 
better  evidence.  McCreadyu.  Sexton,  29  la.,  356;  Hendersons.  Oliver,  33 
la.,  512 ;  Clark  v.  Thompson,  37  la.,  536.  In  Louisiana  it  seems  the  registry 
laws  apply  to  tax  certificates.    Meyer  v.  Fountain,  34  La.  An.,  987. 

3  In  Kansas  it  seems  to  be  held  that  title  passes  at  the  sale,  subject  to  be 
defeated  by  redemption.     Stebbins  v.  Guthrie,  4  Kan.,  353.     In  Alabama 
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gives  a  lien  merely,'  and  provision  has  been  made  in  some.cases 
for  a  suit  to  foreclose  this  hen,  in  which  suit  all  questions 
affecting  the  vahdity  of  the  sale  might  be  passed  upon.^  Pend- 
ing the  right  to  redeem,  the  purchaser  would  doubtless  have  the 
same  rights  to  protect  his  interests  which  would  exist  in  analo- 
gous cases  of  purcliases  at  judicial  sales.' 

In  general,  a  right  to  assign  his  certificate  wiU  be  found 
given  by  statute,  and  when  exercised,  the  assignee  becomes  en- 
titled to  all  the  rights  acquired  by  the  purchase ;  to  the  redemp- 
tion money  if  redemption  is  made,  and  to  a  deed  if  it  is  not.'' 
But  he  wiU  acquire  no  rights  superior  to  those  of  his  assignor.' 

the  purchaser  has  no  title  until  he  gets  his  deed.  Johnson  v.  Smith's  Adm'r, 
70  Ala.,  108.  See  to  the  same  effect,  Tilson  v.  Thompson,  10  Pick.,  359; 
High  tower  v.  Freedle,  5  Sneed,  313;  Alexander  v.  Bush,  46  Pa.  St.,  62; 
Stephens  v.  Holmes,  26  Ark.,  48. 

A  statute  making  a  tax  certificate  of  sale  under  a  judgment  prima  facie 
evidence  that  all  the  requhements  of  the  la-w  in  respect  to  the  sale  have 
been  complied  with,  does  not  make  it  evidence  of  the  judgment.  Sanborn 
V.  Cooper,  31  Minn.,  307.  In  Nebraska  the  certificate  is  presumptive  evi- 
dence of  the  regularity  of  all  the  prior  proceedings  (Bryant  v.  Estabrook, 
16  Neb.,  217),  and  it  is  not  invalid  because  of  being  made  out  several  months 
after  the  sale.     Otoe  Co.  v.  Brown,  16  Neb.,  394. 

iSce  PhiUips  v.  Myers,  55  la.,  265;  Spratt  v.  Price,  18  Fla.,  289. 

-SeeManseau  v.  Edwards,  58  Wis.,  457.  The  statutory  suit  may  be  re- 
sorted to  even  though  a  deed  has  been  given,  if  the  deed  proves  to  be  void. 
Potts  V.  Cooley,  56  Wis.,  45. 

3  See  Ferguson  v.  MUes,  3  Gilm. ,  358 ;  Stout  v.  Keyes,  2  Doug.  (Mich.),  184. 
Under  the  Missouri  statute  it  has  been  held  that  the  tax  deed  does  not  relate 
back  to  the  sale,  where  redemption  was  allowed  afterwards.  Donohoe  v. 
Veal,  19  Mo.,  331.  See  Hemingway  u  Drew,  47  Mich.,  554.  A  statute  giv- 
ing a  tax  purchaser  an  action  for  waste  committed  between  the  time  of  the 
sale  and  the  giving  of  the  deed  will  not  entitle  him  to  the  timber  cut  in  that 
period,  but  only  to  damages.  Lacy  v.  Johnson,  58  Wis.,  414,  citing  Nor- 
thrup  V.  Ti-ask,  39  Wis.,  515. 

The  tax  deed  when  given  relates  back  to  the  time  of  sale  for  all  purposes 
of  substantial  justice,  but  the  fiction  of  relation  wUl  not  be  suffered  to  work 
a  wi-ong.     Conn.  Mut.  L.  Ins.  Co.  v.  Bulte,  45  Mich.,  113. 

*See  McCauslin  i\  McGuu-e,  14  Kan.,  234;  Smith  ■;;.  Stephenson,  45  la., 
645.  Wliere  a  tax  certificate  has  been  assigned,  a  second  assignment  by  the 
purchaser  is  void,  and  a  deed  based  thereon  is  void,  even  as  against  the 
original  owner.  Smith  v.  Todd,  55  Wis.,  459,  citing  State  v.  Winn,  19 
Wis.,  301;  Horn  v.  Garry,  49  Wis.,  464. 

5  He  cannot  bring  ejectment  before  obtaining  his  deed.  Hibbard  v.  Brown, 
51  Ala.,  469;  Costley  v.  AUen,  56  Ala.,  198.  Unless  the  statute  expressly 
authorizes  it.  See  BUhngs  v.  McDermott,  15  Fla.,  60.  He  takes  the  certifi- 
cate subject  to  all  infirmities.    Light  v.  West,  42  la.,  188;  Besore  v.  Dosk, 
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Report  of  sale.  A  report  of  the  sale  by  the  officer  who 
has  made  it  is  commonly  provided  for,  sometimes  for  the  pur- 
poses of  a  record  exclusively,  and  sometimes,  also,  because  some 
other  officer  than  the  one  who  made  the  sale  is  to  execute  the 
deed.  The  making  of  this  report  is  important  to  the  land 
owner  if  his  right  to  redeem  is  to  depend  upon  or  to  be  ascer- 
tained by  it,  and  then  the  failure  to  make  it  would  be  fatal.' 
If  made,  it  should  be  filed  in  proper  time,  and  conform  in  its 
recitals  to  the  statutory  requirements,'  and  the  deed,  if  one  is 
subsequently  given,  must  follow  the  report.'  But  where  the 
case  is  such  that  a  report  is  of  no  importance  to  the  land  owner, 
he  would  probably  not  be  heard  to  complain  of  a  failure  to 
make  return,  or  of  errors  or  imperfections  in  it. 

The  deed.  The  deed  is  the  last  act  in  the  execution  of  the 
statutory  power,  and  aU  conditions  precedent  must  be  complied 
with  before  it  can  lawfully  be  given.  One  of  the  most  impor- 
tant of  those  sometimes  provided  for  is,  that  notice  be  served 
upon  the  owner  of  the  record  title;  and  in  respect  to  such 
a  requirement  observance  of  the  statute  must  be  strict  and 
particular.^      The  deed  when  given  must  be  officially  exe- 

43  la.,  311.  It  is  not  good  unless  officially  signed.  Billings  v.  Stark,  15  Fla., 
296.  If  the  tax  purchaser  was  incompetent  to  buy  and  hold  a  tax  title,  he 
cannot  make  a  valid  assignment.  Jackson  v.  Jacksonport,  56  Wis.,  310. 
After  assignment  the  purchaser  cannot  be  reinvested  in  his  ownership  by 
procuring  the  certificate  to  be  redelivered  to  him  and  erasing  the  assign- 
ment. Bird  V.  Jones,  37  Ark.,  195.  But  this  would  probably  not  be  held 
in  all  the  states.  A  tax  deed  issued  to  one  as  assignee  when  he  is  not  is 
void.  Smith  v.  Todd,  .55  Wis.,  459:  Dreutzer  v.  Smith,  56  Wis.,  293.  But 
defects  in  the  assignment  cannot  be  alleged  after  the  statutory  period  of 
limitation  has  run.  Haseltine  v.  Simpson,  58  Wis.,  579.  In  Kansas  a  tax 
deed  to  one  as  assignee  proves  the  assignment,  and  the  land  owner  cannot 
disprove  it.    Gardenhire  v.  Mitchell,  21  Kan.,  88. 

iDe  Quasie  v.  Harris,  16  W.  Va.,  345;  Jones  v.  Dills,  18  W.  Va.,  759; 
Barton  v.  Gilchrist,  19  W.  Va.,  223;  Orr  v.  Wiley,  19  W.  Va.,  150.  See 
Burlew  v.  Quarrior,  16  W.  Va.,  108. 

2  Barton  v.  Gilchrist,  19  W.  Va.,  233;  De  Quasie  v.  Harris,  16  W.  Va., 
345. 

3  Burlew  v.  Quarrier,  16  W.  Va.,  109. 

<  See  Denike  v.  Eourke,  3  Biss.,  39 ;  Potts  v.  Cooley,  51  Wis.,  353 ;  Wilson 
V.  Crafts,  56  la.,  450;  Reed  v.  Thompson,  56  la.,  457;  Le  Blanc  v.  Blodgett, 
34  La.  An.,  107.  Service  upon  an  occupant  of  the  land  is  not  sufficient 
when  personal  notice  is  required.  Gage  v.  Schmidt,  104  111.,  106.  See 
Heaton  v.  Knight,  68  la.,  686;  Blackstone  i'.  Sherwood,  31  Kan.,  35.  If  the 
33 
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cuted ; '  and  a  deed  made  after  the  officer's  term  has  expired  is 
void  unless  expressly  authorized  by  law.^ 

The  tax  deed  should  conform  to  the  statute  in  the  formalities 
of  execution,  such  as  signing,  witnessing  and  acknowledgment,' 
and  it  is  generally  held  that,  if  it  is  defective  or  erroneous  in 
these  or  any  other  particulars,  a  bill  will  not  lie  in  equity  to 
reform  it.*    What  recitals  the  deed  shall  contain  may  or  may 

statute  requires  afSdaYit  of  the  fact  of  uotice  to  be  made  before  the  deed 
issues,  the  affidavit  must  show  the  manner  of  giving  notice.  Price  v.  Eng- 
land, 109  m.,  394. 

K  a  tax  deed  shows  on  its  face  that  it  is  prematurely  executed  it  is  void. 
Neal  V.  Spooner,  20  Fla.,  38.  If  the  statute  provides  that  the  deed  shall  be 
given  on  production  of  the  certificate,  this  production  is  a  condition  prece- 
dent.    Thompson  v.  Merriam,  15  Neb.,  498. 

iln  Nebraska  the  deed  must  be  under  seal:  Reed  ■«.  Merriam,  15  Neb., 
323;  and  this  means  a  i-eal  seal.  Hendrix  v.  Boggs,  15  Neb.,  469.  The  mis- 
take in.  the  date  of  acknowledgment  of  a  deed  will  neither  invalidate  it  nor 
preclude  its  being  recorded.     Yorty  v.  Paine,  62  Wis.,  154. 

The  statute  in  force  when  a  deed  is  given  wiU  determine  its  formal  suffi- 
ciency. McCann  v.  Merriam,  11  Neb.,  241;  Covell  v.  Young,  11  Neb.,  510; 
Baldwin  v.  Merriam,  16  Neb.,  199.  It  will  be  void  if  it  fails  to  show  where 
the  sale  was  made,  and  the  officer  cannot  issue  a  second  deed  on  the  can- 
celed certificate.  Baldwin  v.  Merriam,  16  Neb.,  199.  See  SheUey  v.  Towle, 
16  Neb.,  194. 

2  Hoffman  v.  Bell,  61  Pa.  St.,  444.  It  is  no  objection  that  it  was  executed 
after  the  tax  payer's  death.  Currie  v.  Fowler,  3  A.  K.  Marsh.,  504.  For 
some  peculiar  questions  arising  under  what  was  called  the  Kansas  compro- 
mise act  of  1879,  see  Ide  v.  Finneran,  89  Kan.,  569.  In  general  the  statute 
will  provide  in  what  name  as  grantor  the  deed  shall  be  made.  When  it 
does  not,  a  deed  on  a  sale  for  a  city  tax  should  be  in  the  name  of  the  city. 
Sams  V.  ICing,  18  Fla.,  557. 

STilson  V.  Thompson,  10  Pick.,  859;  Stierlin  v.  Daley,  87  Mo.,  483;  Dalton 
V.  Fenn,  40  Mo.,  109;  Gabe  v.  Boot,  93  Ind.,  256;  Dunlap  v.  Hem-y,  76  Mo., 
106.  See  Little  v.  Herndon,  10  WaU.,  26;  Sibley  v.  Smith,  2  Mich.,  486; 
Elston  V.  Kennicott,  46  111.,  187;  Wetherbee  v.  Dunn,  32  Cal.,  106;  Large  v. 
Fisher,  49  Mo.,  307.  In  McMichael  v.  Cai-lyle,  53  Wis.,  504,  a  tax  deed  was 
held  not  void  for  want  of  a  date.  See  Phelps  v.  Meade,  41  la.,  470.  It  is 
void  without  the  county  seal  when  the  statute  requires  it.  Sutton  v.  Stone, 
4  Neb.,  319.  A  deed  covering  two  sales  may  be  good  if  either  sale  was  good. 
Hunt  V.  Chapin,  42  Mich.,  24.  Where  by  the  statute  the  land  was  to  be 
conveyed,  a  deed  of  the  right,  title  and  interest  of  the  state  was  held  inef- 
fectual.   Hodgdon  v.  Bmleigh,  4  Fed.  Rep.,  111. 

iKeepfer  v.  Force,  86  Ind.,  81 ;  Bowers  v.  Anderson,  52  Miss.,  596. 

Contra,  Hickman  v.  Kempner,  35  Ark.,  505.  The  tax  deed  is  void  if  it 
gives  no  name  of  purchaser.  Knowlton  v.  Moore,  136  Mass.,  32;  Eaton  v. 
Lyman,  33  Wis.,  34.  But  a  deed  to  a  pai-tnerchip  is  not  void  for  that  rea- 
son.   Sherry  v.  Gilmore,  58  Wis.,  324. 
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not  be  determined  by  the  statutes  of  tlie  state.  If  a  form  is 
given  by  statute  and  is  followed,  it  must  be  held  sufficient ; ' 
but  if  none  is  given  enough  should  appear  to  show  that  the 

iBell  V.  Gordon,  65  Miss.,  45;  Bowers  v.  Chambers,  53  Miss.,  259.  Slight 
departures  from  the  statutory  form  will  be  overlooked.  Bowman  v.  Cock- 
rill,  6  Kan.,  311 ;  Haynes  v.  Heller,  13  Kan.,  381 ;  Geekie  v.  Kirby,  etc.,  Co., 
106  U.  S.,  379.  See  Hardie  v.  Chrisman,  60  Miss.,  671 ;  Brigins  v.  Chandler,  60 
Miss.,  862.  But  the  deed  is  void  if  recitals  required  by  statute  are  omitted. 
HaUer  v.  Blaco,  10  Neb.,  36. 

If  the  form  as  given  by  the  statute  contains  recitals  which  would  make 
the  sale  invalid,  they  should  be  omitted.  Magill  v.  Martin,  14  Kan.,  67; 
McCausliu  v.  McGuire,  14  Kan.,  234;  Morrill  v.  Douglass,  14  Kan.,  294.  A 
deed  in  the  statutory  form,  but  containing  recitals  not  required  by  the  stat- 
ute, is  no  evidence  of  the  truth  of  such  recitals.  Millikan  v.  Patterson,  91 
Ind.,  515.  A  deed  of  resident  lands  in  the  form  required  for  non-resident 
lands  held  void.    Jacks  v.  Dyer,  31  Ark.,  334. 

It  has  been  held  in  California  that,  if  the  recitals  in  a  deed  show  the  pro- 
ceedings in  any  part  defective,  the  deed  cannot  be  helped  by  showing  that, 
in  fact,  they  were  good.  Grimm  v.  O'Connell,  54  Cal. ,  523 ;  HubbeU  v.  Camp- 
bell, 56  Cal.,  527.  But  see  Caruthers  v.  McLaren,  56  Miss.,  371.  Recitals  in 
a  deed  not  required  by  statute  to  appear  may  be  treated  as  surplusage. 
Flannagan  v.  Grimmet,  10  Grat.,  421;  Hobbs  v.  Shumates,  11  Grat.,  516; 
Harper  v.  Rowe,  55  Cal.,  132.  Where  the  statute  requires  the  date  of  exe- 
cution or  of  the  order  of  the  county  court  authorizing  3.  sale  for  taxes  to  be 
recited  in  the  deed,  this  must  appear,  or  the  deed  will  be  void.  Williams 
V.  McLanahan,  67  Mo.,  499.  See  Sabattie  v.  Baggs,  55  Ga.,  573;  and,  as  to 
statutory  form  and  compliance  therewith,  Adams  v.  Mills,  136  Mass.,  378. 

Omission  of  recitals  required  by  statute  held  to  avoid  the  deed.  Haller 
V.  Blaco,  10  Neb.,  36;  Lunenberg  v.  Walter,  etc.,  Co.,  118  Mass.,  540;  Reed 
V.  Crapo,  127  Mass.,  39;  Thompson  v.  Merriam,  15  Neb.,  498. 

One  who  claims  under  a  tax  deed  is  concluded  by  its  recitals  as  to  the 
person  to  whom  the  land  was  assessed.  Brady  v.  Dowden,  59  Cal.,  51; 
Grimm  v.  O'CoimeU,  54  Cal.,  522.  Compare  Hickman  i;.  Kempner,  35  Ark., 
505.  In  Arkansas  erroneous  recitals  in  a  tax  deed  may  be  corrected  in 
equity.  Ibid.  But  the  recitals  are  presumptively  true.  Thweatt  v.  Black, 
30  Ark.,  732.  And  so  they  are  in  Kansas.  Hobson  v.  Dutton,  9  Kan., 
477. 

It  seems  to  be  settled  in  Pennsylvania  that  a  deed  of  county  commission- 
ers given  on  a  sale  for  taxes,  reciting  the  facts  which  would  make  ou.t  a  good 
sale,  is  prima  facie  evidence  of  those  facts.  Lee  v.  Jeddo  Coal  Co.,  84  Pa. 
St.,  74,  reviewing  prior  oases.  See,  as  to  New  York;  Rathbone  v.  Hooney, 
58  N.  Y.,  463.  In  Maine  recitals  are  not  evidence  of  the  facts  recited  when 
not  made  so  by  statute.  Nason  v.  Rioker,  63  Me.,  381.  Where  a  deed  is 
made  evidence  only  of  its  own  recitals,  unportant  facts  not  recited  must  be 
proved.  Lawrence  v.  Zimpleman,  37  Ark.,  643.  If  the  deed  recites  that 
the  land  sold  was  offered  separately,  this  in  Iowa  is  conclusive.  Chandler 
v.Keiler,  441a.,  371. 
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deed  is  made  in  execution  of  the  statutory  power.'  Here  again 
description  becomes  important ;  the  description  should,  in  sub- 
stance at  least,  foUow  that  in  the  assessment  when  the  whole 
parcel  assessed  was  sold,  and  if  less  than  the  whole,  then  the 
connection  between  what  was  assessed  and  what  was  sold  should 
appear.^  In  either  case  the  description  should  be  one  that  with 
reasonable  certainty  identiiies  the  land.^  If  the  deed  is  to  one 
as  assignee  of  the  purchaser,  there  must  be  evidence,  by  recital 
therein  or  otherwise,  of  the  fact  of  the  assignment.* 

The  form  of  the  deed  may  be  changed  by  legislation  after 
the  purchase  is  made,  and  the  purchaser  cannot  object  when  it 
does  not  injure  him.' 

'  In  Rhode  Island  it  seems  that  the  facts  going  to  show  a  regular  sale  may 
be  proved  by  parol  if  the  return  of  sale  which  the  statute  provides  for  is  not 
made.  Thurston  v.  Miller,  10  R.  I.,  358.  If  the  recitals  in  the  deed  do  not 
conform  to  the  facts  a  second  and  correct  deed  may  be  given.  Douglass  v. 
Nuzum,  16  Kan.,  515;  Gould  v.  Thompson,  45  la.,  450.  But  when  the  first 
deed  was  right,  a  second  cannot  be  given  to  avoid  the  bar  of  the  statute  of 
limitations.     Cor  bin  v.  Bronson,  28  Kan.,  532. 

2  See  Quivey  v.  Lawrence,  1  Idaho,  313;  Blair  Town,  etc.,  Co.  v.  Scott,  44 
la.,  143.  In  West  Virginia  it  was  held,  if  the  whole  tract  is  reported  sold, 
a  deed  of  a  part  only  is  invalid.  "Williamson  v.  RusseU,  18  W.  Va.,  613.  As 
to  setting  off  the  land  in  that  state  when  only  a  part  is  sold,  see  Delany  v. 
Goddin,  12  Grat.,  266;  Nowlin  v.  BurweU,  28  Grat.,  883. 

3  For  illustrations  see  Wendell  v.  Whitaker,  36  Kan. ,  690 ;  Martz  v.  Newton, 
29  Kan.,  331 ;  Jacks  v.  Chaffin,  34  Ark.,  534;  Judd  v.  Anderson,  51  la.,  345. 
Latent  defects  in  description  may  be  explained  by  parol  evidence.  Brown 
V.  Walker,  11  Mo.  App.,  226;  Nelson  v.  Brodhaok,  44  Mo.,  596;  Judd  v. 
Andersen,  51  la.,  345.  A  tax  deed  of  one  hundred  acres  of  a  tract  of  six 
hundred  is  void,  and  does  not  entitle  the  grantee  to  have  a  hundred  acres 
surveyed  out  as  the  land  granted.     Humphries  v.  Huffman,  33  Ohio  St.,  395. 

4  Florida  Sav.  Bank  v.  Brittain,  20  Fla.,  507. 

SGardenhire  v.  Mitchell,  21  Kan,,  83.  In  Kansas  the  purchaser  is  entitled 
to  his  deed  when  the  regular  time  for  redemption  has  expired,  even  though 
there  may  be  a  contingent  right  to  redeem  by  minors,  but  he  will  take  sub- 
ject to  such  contingent  right.     Ihid. 

The  fact  that  both  parties  in  ejectment  claim  under  the  state  through  suc- 
cessive tax  titles  cannot  preclude  either  from  denying  the  validity  of  the 
other's  deed.    Wadleigh  v.  Marathon  Co.  Bank,  58  Wis.,  546. 

For  cases  passing  upon  particular  defects  as  defeating  or  not  defeating  a 
tax  deed,  see  Wing  v.  Hall,  47  Vt.,  183,  215;  Renshaw  v.  Imboden,  31  La. 
An.,  661;  Madland  v.  Benland,  24  Minn.,  372;  Coxe  v.  Deringer,  83  Pa.  St., 
336;  Austin  v.  Holt,  33  Wis.,  478;  Ly brand  v.  Haney,  31  Wis.,  230;  Cutler 
V.  Hurlbut,  39  Wis.,  153;  Marshall  v.  Benson,  48  Wis.,  558;  Jenkins  v.  Mcln- 
gree,  23  Fed.  Rep.,  148;  Woodward  v.  Sloan,  27  Ohio  St.,  592;  Coleman  v. 
Shattuck,  63  N.  Y.,  348;  Earle  v.  Simons,  94  Ind.,  573. 
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The  tax  deed  as  evidence.  It  has  been  shown  that,  accord- 
ing to  the  principles  of  the  common  law,  the  purchaser  at  a  tax 
sale,  when  he  attempts  to  enforce  rights  under  his  purchase,  is 
under  the  necessity  of  taking  upon  himself  the  burden  of  show- 
ing that  the  purchase  was  made  pursuant  to  law.  To  do  this 
he  must  show  the  substantial  regularity  of  aU  the  proceedings. 
The  deed  of  conveyance  would  not  stand  for  this  evidence.  It 
would  prove  its  own  execution;  nothing  more.  The  power  to 
execute  it  must  be  shown  before  the  deed  itself  could  have  any 
force ;  for  no  officer  can  make  out  his  own  jurisdiction  to  act 
by  the  mere  fact  of  acting.  In  aU  administrative  proceedings 
the  facts  upon  which  jurisdiction  depends  must  always  be  shown 
by  him  Avho  claims  anything  under  its  exercise.  This  principle 
is  undisputed.  It  leads  us  inevitably  to  this  conclusion :  that 
whoever  claims  lands  under  a  sale  for  dehnquent  taxes  must 
take  upon  himself  the  burden  of  proving  that  taxes  were  duly 
assessed,  which  were  a  charge  upon  the  land,  and  that  the  suc- 
cessive steps  were  taken  which  led  to  a  lawful  sale  therefor,  at 
which  he  or  some  one  under  whom  he  claims  became  the  pur- 
chaser.'   And  this  common  law  rule  of  evidence  must  be  apphed 

1  Stead's  Lessee  v.  Course,  4  Cranch,  403 ;  "Williams  v.  Peyton,  4  Wheat., 
77;  McClungr;.  Ross,  5  Wheat.,  116;  Thatcher  v.  Powell,  6  Wheat.,  119; 
Ronkendorff  v.  Taylor,  4  Pet.,  349;  Clarke  v.  Strickland,  2  Curt.  C.  C,  489; 
Minor  v.  McLean,  4  McLean,  138 ;  Moore  v.  Brown,  4  McLean,  311 ;  Same 
Case  in  error,  11  How.,  414;  Mahew  v.  Davis,  4  McLean,  213;  Parker  v. 
Overman,  18  How.,  137;  Brown  v.  Veazie,  25  Me.,  359;  Payson  v.  HaU,  30 
Me.,  319;  Loomis  v.  Pingree,  43  Me.,  299;  Lovejoy  u.  Lunt,  48  Me.,  377; 
WiUiamsburgh  v.  Lord,  51  Me.,  599;  French  v.  Patterson,  61  Me.,  203;  Doe 
V.  Roe,  2  Hawks,  17;  Avery  v.  Rose,  4  Dev.,  549;  Love  v.  Gates,  4  Dev.  & 
Bat.,  353;  Garrett  v.  White,  3  Ired.  Eq.,  131;  .Jordan  u.  Rouse,  1  Jones,  L., 
119;  Yancey  v.  Hopkins,  1  Munf.,  419;  Cliristy  v.  Minor,  4  Munf.,  431;  NaUe 
V.  Fenwick,  4  Rand.,  585 ;  Allen  v.  Smith,  1  Leigh,  231 ;  Chapman  v.  Doe,  3 
Leigh,  329;  Polk  v.  Rose,  25  Md.,  153;  Beatty  v.  Mason,  80  Md.,  409;  Dyer 
V.  Boswell,  39  Md.,  465;  Doe  v.  Insurance  Co.,  8  S.  &  M.,  197;  Natchez  v. 
Minor,  10  S.  &  M.,  246;  Rule  v.  Parker,  Cooke,  278;  Hamilton  v.  Burum,  3 
Yerg.,  355 ;  Pope  v.  Headen,  5  Ala.,  433 ;  Lyons  v.  Hunt,  11  Ala.,  295 ;  Blak&- 
ney  v.  Ferguson,  8  Ark.,  272 ;  Shearer  v.  Wood  burn,  10  Pa.  St.,  511 ;  McRey- 
nolds  V.  Longenberger,  57  Pa.  St.,  13;  Bucknall  v.  Story,  36  Cal.,  67;  Rich- 
ardson V.  Dorr,  5  Vt.,  9;  Fitch  v.  Casey,  2  Greene  (Iowa),  300;  ;Kellog  v. 
McLaughlin,  8  Ohio,  114;  McMillan  v.  Robbins,  5  Ohio,  31 ;  Williams  v.  State, 
6  Blaokf.,  36;  Doe  v.  Flagler,  1  Ind.,  542;  Doe  v.  Sweetzer,  2  Ind.,  649; 
Barnes  v.  Doe,  4  Ind.,  133;  Kyle  v.  Malin,  8  Ind.,  34;  Atkins  v.  Kinman,  20 
Wend.,  241;  Doughty  «.  Hope,  3  Denio,  595;  Waldron  v.  McComb,  1  Hill, 
107;  Shai-p  v.  Spier,  4  HUl,  76;  Tallman  v.  White.,  2  N.  Y.,  66;  Bennett  v. 
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to  tax  conveyances  of  all  descriptions,  where  the  statute  has 
failed  to  prescribe  any  other.^ 

The  difficulty  of  making  the  complete  showing  in  these  cases 
has  been  thought  to  be  so  great  as  to  render  some  modification 
of  the  rule  reasonable,  and  statutes  have  from  time  to  time  been 
made  in  that  direction.  The  early  statutes  were  probably  not 
as  comprehensive  in  their  terms  as  their  authors  intended ;  at 
least,  as  construed  by  the  courts,  they  did  not  change  to  any 
considerable  extent  the  former  rule.  Thus,  a  statute  which  de- 
clared that  the  deed  should  be  evidence  of  the  regularity  of  the 
sale,  was  held  to  prove  only  the  regularity  of  the  proceedings 
at  the  sale,  leaving  the  purchaser  still  under  the  necessity  of 
showing  the  regularity  of  the  prior  proceedings.^  The  decisions 
made  the  statutes  of  little  or  no  moment,  as  whether  the  pro- 
ceedings at  the  sale  were  regular  or  not  was  commonly  proved 

Buffalo,  17  N.  Y.,  383;  Cruger  v.  Dougherty,  43  N.  Y.,  107;  Chicago  v. 
Wright,  32  111.,  193 ;  Scammon  v.  Chicago,  40  lU.,  146 ;  Harkness  v.  Board  of 
Public  Works,  1  MacAi-.,  121;  Minthorn  v.  Smith,  3  Sawy.,  142;  Boykin  v. 
Smith,  65  Ala.,  294;  Cahoon  v.  Coe,  57  N.  H.,  556. 

A  statute  which  makes  the  deed  evidence  of  a  title  in  fee-simiple  in  the 
owner  is  held  to  make  it  evidence  only  of  such  a  title  after  the  right  to  give 
the  deed  has  been  shown  by  the  proof  of  anterior  proceedings  that  support 
it.  This  is  recognized  in  many  of  the  cases  above  cited.  See,  also,  Merrick 
V.  Hutt,  10  Ark.,  331.  A  declaration  in  a  tax  law  that  the  tax  deed  should 
be  "good  and  effectual  both  at  law  and  in  equity  "  gives  no  special  sanction 
to  the  conveyance  beyond  that  derived  from  the  general  principles  of  law. 
The  purchaser  must  show  that  all  prerequisites  were  complied  with.  Had- 
ley  V.  Tankersley,  8  Tex.,  12. 

1  Or,  it  may  be  added,  prescribed  it  imperfectly.  Upton  v.  Kennedy,  36 
IDch. ,  215.  In  Minnesota  it  seems  a  tax  deed  is  only  prima  facie  evidencs 
after  it  has  been  shown  that  the  officer  had  authority  to  make  it.  Shearer 
V.  Corbin,  3  Fed.  Eep.,  705.  A  provision  of  law  that  the  purchaser  in  a 
municipal  tax  lease  ' '  shall  hold  the  land  against  the  owner  and  aU  persons 
claiming  it "  does  not  make  the  lease  prima  facie  evidence  of  the  regularity 
of  the  i^roceedings.  Hilton  v.  Bender,  69  N.  Y.,  75.  Where  a  tax  deed  is 
not  prima  facie  evidence  of  title,  the  destruction  of  the  tax  records  wiU  not 
raise  a  presumption  that  will  support  it.  Rhodes  v.  Gunn,  35  Ohio  St.,  387. 
Neither  will  lapse  of  time  raise  such  a  presumption.  Hilton  v.  Bender,  69 
N.  Y.,  75. 

2Tallmant7.  White,  3  N.  Y.,  66;  Striker  v.  Kelly,  2  Denio,  323;  Doughty 
V.  Hope,  3  Denio,  594;  Beekman  v.  Bigham,  5  N.  Y.,  366;  Westbrook  u 
Willey,  47  N.  Y.,  457;  Rowland  v.  Doty,  Har.  Ch.,  3;  Scott  v.  Young  Men's 
Society,  1  Doug.  (Mich.),  119;  Latimer  r.  Lovett,  2  Doug.  (Mich.),  204;  Ives 
V.  Kimball,  1  Mich.,  .308;  Yenda  v.  Wheeler,  9  Tex.,  408;  Wilson  v.  Lemon, 
33  Ind.,  433. 
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with  little  difficulty.!  Later  statutes  have  gone  further ;  some 
of  them  making  the  tax  deed  prima  facie  evidence  of  the  facts 
recited  in  it ;  others  making  it  prima  facie  evidence  of  the  reg- 
ularity of  all  the  proceedings  to  and  including  the  sale,  and  of 
title  in  the  purchaser,  and  still  others  undertaking  to  make  it 
conclusive  evidence  of  some  or  perhaps  of  all  the  proceed- 
ings. 

Where  the  deed  is  evidence  only  of  the  facts  recited,  if  essen- 
tial facts  are  omitted  they  must  be  proved  before  the  deed  wiU 
become  evidence  of  title  in  the  grantee.^ 

If  the  tax  deed  is  made  prima  facie  evidence  of  the  regu- 
larity of  all  the  proceedings,  and  of  title  in  the  pui'chaser,  this 
effects  an  entire  change  in  the  burden  of  proof,  relieving  the 
purchaser  thereof  and  casting  it  upon  the  party  who  would 
contest  the  sale.  The  purchaser  is  no  longer  under  the  neces- 
sity to  show  the  correctness  of  the  proceedings,  but  the  con- 
testant must  point  out  in  what  particular  he  claims  them  to  be 
incorrect.     The  power  to  enact  such  laws  has  been  denied  in 

iSee  Eobson  v.  Osborn,  13  Tex.,  298.  ' 

2  In  Indiana,  if  the  deed  does  not  show  that  before  sale  of  the  land  there 
was  unsuccessful  search  for  personalty,  that  fact  must  be  proved  aliunde. 
Wardu  Montgomery,  57  Ind.,  376;  Swift  v.  Kyler,  74  Ind.,  575;  Eeld  v. 
State,  74  Ind.,  253;  Woolen  ».  Rockafeller,  81  Ind.,  208.  In  Maine,  if  the 
deed  does  not  show  on  its  face  that  the  tax  had  remained  unpaid  for  the 
statutory  time  before  notice  of  sale ;  that  the  notices  were  legally  posted  and 
personal  notice  given ;  or  if  it  does  show  that  sale  was  made  en  masse  and 
no  offer  made  to  sell  a  fractional  part,  it  is  void.  Wiggin  v.  Temple,  73  Me., 
380.  Where  a  statute  precludes  any  one  from  contesting  a  tax  title  unless 
he  has  title  derived  from  the  state  or  the  general  government,  it  is  not  nec- 
essary for  the  contestant  to  go  farther  back  in  tracing  title  than  to  make 
out  such  prima  facie  x-ight  in  himself  as  will  raise  a  presumption  of  a  grant 
from  the  sovereign  authority.  Gamble  v.  Hoit,  40  Mich.,  561.  Where  by 
statute  a  deed  is  only  to  be  given  if  there  has  been  no  redemption,  the  fact 
of  redemption,  it  is  held,  must  be  affirmatively  shown.  Greve  v.  Coffin,  14 
Minn.,  345.  A  tax  deed  in  Louisiana  is  prima  facie  evidence  of  a  valid  sale, 
but  in  the  absence  of  recitals  in  the  deed  and  of  proof  aliunde  of  the  appoint- 
ment of  a  curator,  and  the  service  of  notice  on  him,  the  sale  of  the  land  of 
a  non-resident  owner  is  void.     Eapp  v.  Lowry,  30  La.  An.,  1373. 

It  seems  that  in  Louisiana  a  tax  deed  cannot  be  collateraly  attacked.  See 
Lannes  v.  Workingmen's  Bank,  39  La.  An.,  113;  Jurey  u.  Allison,  30  La. 
An.,  1234.  In  Iowa  a  purchaser  who  for  eleven  years  fails  to  take  out  a 
deed  will  be  presumed  to  have  abandoned  his  purchase,  and  he  cannot  then 
dispute  the  title  of  grantees  of  the  record  owner.  Ockendon  v.  Barnes,  43 
III.,  615. 
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argument,  but  the  decisions  fully  sustain  them.'  These  decisions 
are  that  the  statutes  take  away  no  substantial  rights ;  they  only 
regulate  the  order  of  proceeding  in  the  legal  tribunals,  in  ex- 
hibiting the  evidence  of  substantial  rights ;  and  they  rest  on  the 
solid  foundation  of  the  supreme  authority  of  the  legislature 
over  the  whole  subject  of  evidence ;  an  authority  which  is  only 
exceeded  when  the  legislature,  going  beyond  all  bounds,  under- 
takes, under  the  pretense  of  prescribing  rules  of  evidence,  to 
take  away  rights  without  opportunity  for  a  hearing.^ 

1  PiUow  V.  Roberts,  13  How.,  473 ;  Williams  v.  Kii-tland,  13  Wall.,  306, 810 ; 
Kelly  V.  Sanders,  99  TJ.  S.  441 ;  SpeiTy  v.  McKjnley,  99  U.  S.,  496;  De  Tre- 
ville  V.  Smalls,  98  U.  S.,  517;  Freeman  v.  Thayer,  33  Me.,  76;  Orono  v. 
Veazie,  57  Me.,  517 ;  Hand  v.  Ballou,  13  N.  Y.,  541 ;  Forbes  v.  Halsey,  36  N. 
Y.,  53;  Jolmson  ■;;.  El  wood,  53  N.  Y.,  435;  Steedman  v.  Planters'  Bank,  7 
Ark.,  434;  Briscoe  v.  Coulter,  18  Ai-k.,  433;  Butts  v.  Francis,  4  Conn.,  424; 
Ray  V.  Murdook,  36  Mss.,  693;  Belcher  v.  Mhoon,  47  Miss.,  613;  Abbott  v. 
Lindenbower,  43  Mo.,  163;  S.  C,  46  Mo.,  391;  Cook  v.  Hackleman,  45  Mo., 
317;  Hoffman  v.  BeU,  61  Pa.  St.,  444;  Delaplaine  v.  Cook,  7  Wis.,  44;  Stew- 
art V.  McSweeney,  14  Wis.,  468;  Whitney  v.  Mar-shall,  17  Wis.,  174;  Smith 
V.  Cleveland,  17  Wis.,  556;  Lumsden  v.  Cross,  10  Wis.,  383;  AUen  u.  Ai-m- 
strong,  16  la.,  508;  Adams  v.  Beale,  19  la.,  61;  Eldridge  v.  Kurhl,  27  la., 
160 ;  Clai-k  V.  Connor,  38  la.,  811,  315 ;  Hurley  v.  Woodruff,  30  la.,  260 ;  Gen- 
ther  V.  Fuller,  36  la.,  604;  Sprague  v.  Pitt,  McCahon,  213;  Sibley  «.  Smith, 
2  Mich.,  480;  Lacey  v.  Davis,  4  Mich.,  140;  Amberg  v.  Rogers,  9  Mich.,  332; 
Wright  V.  Dunham,  13  Mich. ,  414 ;  Groesbeck  v.  Seeley,  18  Mich. ,  339 ;  Stan- 
beryi;.  Sillou,  13  Ohio  St.,  571;  Turney  v.  Yeoman,  14  Ohio,  207;  Smith  IJ. 
Chapman,  10  Grat.,  445;  Sams  v.  ICing,  18  Fla.,  557;  Paul  v.  Fries,  18  Fla., 
573;  Vu-den  v.  Bowers,  55  Miss.,  1. 

As  to  the  evidence  necessary  to  overcome  the  presumption  of  regularity 
which  the  deed  affords,  and  the  presumptions  which  will  be  made  in  its  sup- 
port, see  Colman  v.  Shattuck,  63  N.  Y.,  348;  State  Auditor  v.  Jackson  Co., 
65  Ala.,  143;  Fuller  v.  Ai-mstrong,  53  la.,  683;  Woodbridge  v.  State,  43  N. 
J.,  362 ;  Shackelford  v.  Hooper,  65  Ga.,  366.  As  to  the  effect  as  evidence  of 
a  deed  given  on  a  sale  for  federal  taxes,  see  Brown  v.  Goodwin,  75  N.  Y., 
409,  citmg  Marsh  v.  Brooklyn,  59  N.  Y.,  280. 

It  is  competent  to  make  certificate  of  city  engineer  prima  facie  evidence 
of  the  validity  of  a  charge  against  owners  of  property  for  special  assess- 
ment. St.  Louis  V.  Coons,  37  Mo.,  44;  St.  Louis  v.  Armstrong,  38  Mo.,  29. 
Where  the  tax  deed  is  evidence  of  regularity  the  counter-evidence  should 
be  such  as  to  exclude  any  reasonable  presumption  of  regularity.  Sams  v. 
King,  18  Fla.,  557.  Compare  Bidlemau  v.  Brooks,  28  Cal.,  72;  Ray  burn  v. 
Kuhl,  10  la.,  92 ;  Lacey  v.  Davis,  4  Mich.,  140 ;  Wright  v.  Dunham,  13  Mich., 
414;  Case  v.  Dean,  16  Mch.,  12;  Hall  v.  KeUogg,  16  Mich.,  139;  Ewart  v. 
Davis,  76  Mo.,  139;  Wood  v.  Meyer,  36  Wis.,  308. 

2  In  Alabama  a  tax  deed  is  prima  facie  evidence  that  the  land  was  subject 
to  taxation,  that  the  taxes  were  not  paid  before  sale,  and  that  the  land  had 
not  been  redeemed.    Save  as  to  these  things  the  recitals  in  the  deed  are  not 
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That  a  tax  deed  can  be  made  conclusive  evidence  of  title  in 
the  grantee  we  think  is  more  than  doubtful ;  the  attempt  is  a 
plain  violation  of  the  great  principle  of  Magna  Charta  which 
has  been  incorporated  in  our  bills  of  rights,  and  if  successful 
would  in  many  cases  deprive  the  citizen  of  his  property  by 
proceedings  absolutely  without  warrant  of  law  or  of  justice; 
it  is  not  in  the  power  of  any  American  legislature  to  deprive 
one  of  his  property  by  making  his  adversary's  claim  to  it, 
whatever  that  claim  may  be,  conclusive  of  its  own  validity. 
It  cannot,  therefore,  make  the  tax  deed  conclusive  evidence  of 
the  holder's  title  to  the  land,  or  of  the  jurisdictional  facts 
which  would  make  out  title.^  But  the  legislature  might  doubt- 
evidence,  and  the  onus  is  on  the  pm-chaser  to  prove  their  truth.  Stouden- 
mire  v.  Brovsm,  57  Ala.,  481.  A  provision  making  the  deed  conclusive  evi- 
dence of  the  facts  recited  is  void.  Davis  v.  Minge,  56  Ala.,  121 ;  Oliver  v. 
Robinson,  58  Ala.,  46.  Where  the  deed  is  made  prima  facie  evidence  of 
the  regularity  of  all  proceedings,  it  is  not  defeated  by  showing  facts  which 
merely  raise  doubts,  but  which  are  reconcilable  with  regular  proceedings. 
See  Silsbee  v.  Stockle,  44  Mich.,  561. 

Where  the  statute  provided  that  the  tax  deed  should  be  conclusive  evi- 
dence of  the  truth  of  all  the  facts  recited  therein,  and  vest  in  the  grantee  an 
absolute  title  in  fee-simple,  held,  that  it  vested  such  an  estate  only  in  case 
the  statute  had  been  substantially  complied  with  in  the  tax  proceedings,  and 
that  every  fact  not  recited  in  the  deed,  necessary  to  make  out  a  valid  sale, 
must  be  proved  by  one  claiming  under  it.  Steeple  v.  Downing,  60  Ind.,  478 ; 
Langohr  v.  Smith,  81  Ind. ,  495 ;  Farrar  v.  Clark,  85  Ind. ,  449 ;  Keepf  er  v.  Force, 
86  Ind.,  81.  A  tax  deed,  even  when  founded  on  a  judgment  sale,  cannot  be 
conclusive  against  one  not  a  party  to  the  judgment  and  who  had  actually 
paid  the  tax.  Mayo  u  Haynie,  50  Cal.,  70.  A  tax  deed,  though  made  con- 
clusive evidence  of  the  regularity  of  the  sale,  is  not  conclusive  as  to  the 
publication  of  the  statutory  notice  required  to  cut  off  the  right  of  redemp- 
tion. West  brook  v.  Willey,  47  N.  Y.,  457.  As  to  attacking  a  deed  prima 
facie  valid  in  Louisiana,  see  Hickman  v.  Dawson,  33  La.  An.,  438;  Telle  v. 
Fish,  34  La.  An.,  1243 ;  Delaroderie  v.  HiUen,  28  La.  An.,  537.  A  sale  is  de- 
feated in  Louisiana  by  showing  that  the  land  stood  of  recoi-d  in  the  name  of 
the  owner  and  was  assessed  to  another.  Lague  ■;;.  Boagni,  32  La.  An.,  912 ; 
Guidry  v.  Broussard,  32  La.  An.,  934.  A  tax  deed  held  not  prima  fade 
evidence  of  title  where  it  failed  to  show  the  sale  was  made  for  taxes  due, 
delinquent  and  unpaid.  Sheehyi;.  Hinds,  27  Minn.,  259.  A  tax  deed  prima 
facie  valid  is  not  shown  to  be  invalid  without  a  showing  of  facts  which  are 
necessarily  inconsistent  with  legality.  Wood  v.  Meyer,  36  Wis.,  308;  Upton 
V.  Kennedy,  36  Mich.,  215.  A  necessary  certificate  not  found  in  the  proper 
office  will  still,  in  Michigan,  be  presumed  to  have  been  made.  Silsbee  v. 
Stockle,  44  Mich.,  561.  And  the  aiaount  of  the  tax  will  be  presumed  cor- 
rect when  not  expressly  shown  to  be  -wrong.    Ibid. 

1  Kelly  V.  Herrall,  30  Fed.  Rep.,  364,  368;  Cairo,  etc.,  R.  Co.  v.  Parks,  38 
Ark.,  131;  Diokerson  v.  Aoosta,  15  Fla.,  614. 
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less  make  the  deed  conclusive  evidence  of  the  correct  perform- 
ance of  all  mere  acts  of  routine,  and  of  acts  in  which  the 
pubhc  rather  than  the  tax  payer  was  specially  concerned ;  ia 
short,  of  everything  except  the  essentials.  In  the  margin  are 
given  the  decisions  which  have  a  bearing  upon  this  power.' 

'See  Mon-ill  u.  Douglass,  17  Kan.,  291.  In  Iowa  statutes  are  sustained 
which  make  tax  deeds  conclusive  evidence  of  regulai'ity  in  the  listing  and 
assessment,  and  that  the  property  was  regularly  advertised  and  sold.  Allen 
V.  Armstrong,  16  la.,  508;  McCready  v.  Sexton,  39  la.,  356;  Rima  v.  Cowan, 
31  la.,  125;  Clark  v.  Thompson,  37  la.,  536;  Madson  v.  Sexton,  37  la.,  562; 
Smith  V.  Easton,  37  la.,  584;  Easton  v.  Pen-y,  37  la.,  681;  BulUs  v.  Mai-sh, 
56  la. ,  747 ;  Robinson  v.  Nat.  Bank,  48  la. ,  354.  The  original  owner  may 
still  contest  the  liability  of  the  land  to  any  tax ;  and  it  is  said  in  general 
terms  by  the  court  that  on  all  jurisdictional  questions  the  deed  cannot  be 
made  conclusive.  See  Martin  ■;;.  Cole,  38  la.,  141.  It  is  manifest,  however, 
that  this  word  Jurisdictional  is  not  employed  in  the  same  sense  here  as  it 
often  is  in  tax  cases  —  a  sense  that  makes  each  necessary  step  a  jurisdictional 
requisite  to  the  next ;  for  in  Iowa  some  of  the  most  important  steps  in  the 
proceedings  are  held  to  be  conclusively  established  by  the  deed.  Under  the 
Oregon  statute  makmg  a  tax  deed  conclusive  evidence  of  regularity  save  as 
to  certain  specified  matters,  it  may  be  shown  that  the  sale  was  made  after 
the  warrant  had  expired.  Kelly  ■«.  Herrall,  20  Fed.  Rep.,  364.  It  is  not 
competent  to  make  a  tax  deed  conclusive  evidence  of  an  assessment.  Im- 
megart  v.  Gorgas,  41  la.,  439;  Phelps  v.  Meade,  41  la.,  470;  Nichols  v.  Mc- 
Glathery,  43  la.,  189;  Easton  v.  Savery,  44  la.,  654.  Or  tliat  a  sale  which 
was  in  fact  private,  fraudulent  and  illegal  was  public,  and  legal.  Butler  v. 
Delano,  43  la.,  350;  Thompson  v.  Ware,  43  la.,  455.  Or  that  the  description 
of  land  is  accurate.     Immegart  v.  Gorgas,  41  la.,  439. 

That  statutes  undertaking  to  i^rescribe  conclusive  rules  are  not  to  be  ex- 
tended by  construction,  see  Upton  v.  Kennedy,  36  Mich.,  215.  A  tax  deed 
of  land  exempt  from  taxation  is  void.  If  there  is  any  question  of  the  for- 
feiture of  the  right  of  exemption  it  cannot  be  raised  in  a  suit  between  indi- 
viduals. Mackall  v.  Canal  Co.,  94  U.  S.,  308.  It  may  be  shown  that  the 
land  was  exempt  from  taxation,  though  the  statute  undertakes  to  make  the 
deed  conclusive  evidence  except  as  against  actual  fraud  or  prepayment. 
Quiney  v.  Lawrence,  1  Idaho,  313.  In  Iowa  a  tax  deed  is  not  conclusive  evi- 
dence that  the  notice  was  given  of  the  expiration  of  the  time  in  wliich  to 
redeem.  But  where  there  is  proof  of  notice  and  a  regular  deed,  the  burden 
is  on  a  party  denying  the  sufficiency  of  the  notice.  "Wilson  v.  Crafts,  56  la., 
450.  See  Reed  v.  Thompson,  56  la.,  455.  If  a  deed  on  its  face  shows  an 
illegal  sale,  there  can  be  no  recovery  under  it,  notwithstanding  the  statute 
undertakes  to  preclude  any  defense  against  a  tax  deed  until  it  is  first  shown 
the  taxes  were  paid  or  tendered.  Allen  v.  Morse,  72  Me.,  503;  Wiggin  v. 
Temple,  73  Me.,  380.  See,  for  the  same  principle,  Cooke  v.  Pennington,  15 
S.  C,  185.  In  Mississippi  it  is  held  the  legislature  has  power  to  make  the 
deed  prima  facie  evidence  of  title,  and  to  provide  that  it  shall  not  be  inval- 
idated except  by  proof  of  fraud  or  mistake  in  the  assessment  or  sale,  or  that 
the  taxes  were  paid.     Griffin  v.  Dogan,  48  Miss.,  11;  Virdon  v.  Bowers,  55 
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Special  proceedings.  It  should  be  stated  here  that  statutes 
giving  a  peculiar  effect  to  conveyances  on  sales  made  for  taxes, 
unless  in  express  terms  declared  applicable  to  cases  of  local  and 
special  assessments,  such  as  those  for  paving  streets,  etc.,  do  not 
apply  to  them  at  all,  and  the  purchaser  under  proceedings  of 
that  nature  wiH  be  compelled  to  rely  upon  the  common  law 
rule,  and  prove  regularity.' 

Judicial  sales  for  taxes.  In  some  of  the  states  it  has  been 
deemed  advisable  to  provide  that,  before  sales  shall  be  made  of 
lands  for  the  satisfaction  of  delinquent  taxes,  a  judicial  deter- 
mination of  the  dehnquency  shall  be  had.^  A  judicial  hearing 
ia  such  a  case  may  fairly  be  understood  to  have  in  view,  first. 
the  protection  of  the  parties  taxed,  by  giving  them  the  op- 
portunity to  inspect  the  proceedings  and  make  their  objec- 
tions before  the  final  steps  are  taken  which  might  conclude 

Miss.,  1 ;  Bell  v.  Coats,  54  Miss.,  538.  In  Missouri,  by  act  of  1872,  tax  deeds 
are  conclusive  evidence  that  everything  has  been  done  the  omission  of 
which  would  be  a  mere  irregularity,  and  prima  facie  evidence  of  aU  else. 
See  Ealey  v.  Guinn,  76  Mo.,  263.  A  tax  deed  should  have  the  statutory  ef- 
fect as  evidence,  even  though  taken  out  pending  litigation.  Hart  v.  Smith, 
44  Wis.,  213. 

As  to  what  is  a  mere  irregulai-ity,  see  Phelps  v.  Meade,  41  la.,  470.  If  an 
assessment  was  never  approved  or  acted  upon  by  the  supervisors,  a  tax  title 
based  thereon  must  f  aU,  notwithstanding  the  statute  that  no  title  shall  be 
invalidated  except  on  proof  of  payment  or  tender  of  the  legal  tax.  Davis 
V.  Vanarsdale,  59  Miss.,  367.  As  to  disproving  the  assessment,  see  People  v. 
Lansing,  55  Cal.,  393.  A  statute  making  a  tax  deed  conclusive  after  five 
years  is  valid  at  least  to  the  extent  of  precluding  the  raising  of  any  ques- 
tion of  the  failure  of  the  officer  to  give  bond.     Powers  v.  Penny,  59  Miss.,  5. 

Where  the  statute  makes  provision  for  proceedings  to  enforce  a  hen  for 
the  taxes  when  the  tax  deed  proves  defective,  these  must  be  followed  as  the 
sole  remedy.    Webb  v.  Bidwell,  15  Minn.,  479. 

1  Sharp  V.  Speir,  4  Hill,  76 ;  Bucknall  v.  Story,  36  Cal.,  67 ;  Kelly  v.  Medlin, 
26  Tex.,  48;  Stierlin  v.  Daley,  37  Mo.,  483;  Glass  v.  White,  5  Sneed,  475. 

2  The  present  constitution  of  Illinois  requires  the  legislature  to  provide,  in 
all  cases  where  it  is  necessary  to  sell  real  estate  for  the  non-payment  of  taxes 
or  assessments  for  state,  county  or  municipal  purposes,  that  a  return  shall 
be  made  to  some  general  officer  of  the  county  having  authority  to  receive 
state  and  county  taxes ;  and  such  officer  alone,  upon  the  order  or  judgment 
of  some  court  of  record,  is  to  have  tlie  power  to  sell.  Hills  v.  Chicago,  60 
lU.,  86;  Otis  v.  Chicago,  63  111.,  399;  Webster  v.  Chicago,  63  111.,  303.  But 
this  provision  is  not  retrospective  so  as  to  invalidate  a  sale  made  by  some 
other  officer  for  a  tax  levied  before  the  adoption  of  the  constitution.  Garrick 
V.  Chamberlain,  97  lU.,  630. 
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their  rights  forever;  and,  second,  the  greater  security  of  pur- 
chasers at  the  sales,  which  may  reasonably  be  supposed  to  fol- 
low a  judicial  determination  that  the  proceedings  are  such  as, 
under  the  law,  will  justify  a  sale  being  made.  The  proceeding 
is  not  judicial  in  the  strict  sense ;  it  is  but  a  step  in  an  adminis- 
trative proceeding  in  which  judicial  assistance  is  invoked  as  a 
matter  of  convenience,  and  because  with  its  assistance  the 
rights  of  parties  can  be  most  surely  protected,  and  the  pubhc 
interest  at  the  same  time  conserved.'  The  proceeding  gives  an 
opportunity  for  the  tax  payer  to  be  heard  after  aU  the  steps  to 
estabhsh  his  liability  have  been  taken,  but  before  the  pre- 
sumptions arising  from  a  sale  and  conveyance  have  attached, 
and  when,  if  the  objections  he  takes  to  the  official  action  are 
overruled,  he  may  by  payment  escape  such  loss  of  property  as 
is  inevitable  if  his  land  is  first  sold,  and  a  hearing  upon  the 
legality  of  the  sale  which  results  adversely  to  him  is  had  after- 
wards. The  judicial  proceeding  before  sale  seems,  therefore, 
especially  favorable  to  the  interests  of  tax  payers,  and  deserving 
of  further  adoption  for  that  reason  if  properly  guarded. 

It  has  not  been  deemed  advisable,  in  a  work  so  general  in  its 
plan  as  the  present,  to  enter  at  large  into  an  examination  of 
the  proceedings  for  which  provision  is  made  under  statutes  of 
different  states.  The  same  general  principles  apply  to  them  all. 
In  some  cases  —  usually  cases  of  street  or  other  special  assess- 
ments—  the  judicial  proceedings  begin  when  the  assessors  have 

1  "  When  the  state,  or  a  local  division  of  it  acting  under  a  law  of  the  state, 
seizes  and  sells  lands  for  the  non-payment  of  taxes,  or  of  public  ohaj-ges  in 
the  nature  of  taxes,  imposed  on  such  land,  the  proceeding  is  administrative 
and  not  judicial.  The  legislature  may  or  may  not  make  use  of  judicial 
forms  or  judicial  tribunals,  as  shall  seem  most  convenient,  or  most  conducive 
to  the  object  in  view,  and  most  advantageous  to  the  state  and  to  the  tax 
payers.  The  general  laws  for  the  assessment  and  levying  of  state  and  county 
taxes,  and  the  special  statutes  under  which  assessments  are  laid  and  col- 
lected in  cities  and  villages,  are  examples  of  this  kmd  of  legislation.  No 
judgment  of  a  court  is  ordinarily  required  from  the  commencement  to  the 
conclusion  of  the  process,  and  if  a  judicial  agency  for  some  part  of  the  pro- 
ceeding is  provided  in  particular  cases,  as  in  the  confirmation  of  the  report 
of  commissioners  of  estimate  and  assessment  in  the  city  of  New  York,  it  is 
not  because  the  matter  is  judicial  in  its  nature,  or  because  such  a  mode  of 
determining  questions  is,  in  such  cases,  required  by  any  provision  of  the 
constitution,  but  merely  from  considerations  of  convenience  and  general 
propriety."  Davis,  Ch.  J.,  in  Matter  of  New  York  P*rot.  Epis.  School,  31 
N.  Y.,  574.    See  Pritchard  v.  Madren,  34  Kan.,  486,  491. 
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completed  their  work,  and  the  assessment  is  examined  and  con- 
firmed before  process  for  collection  is  issued ;  or,  if  the  assess- 
ment is  found  to  be  defective,  or  is  beheved  to  be  unjust,  it  is 
set  aside  at  that  stage,  and  the  case  sent  back  to  the  assessors 
for  new  action;  or  the  proceedings  are  simply  quashed,  leaving 
the  authorities  to  begin  anew  if  they  shall  think  it  advisable  to 
do  so.'  The  local  statutes  differ  so  much  in  the  authority  they 
confer  upon  the  courts,  that  the  decisions  made  in  one  state  are 
commonly  of  little  service  as  affording  a  guide  to  the  action 
of  courts  in  other  states.  Under  some  statutes  the  action  of 
the  assessing  boards  is  allowed  to  be  reviewed  on  the  facts  as 
well  as  on  the  law ;  under  others,  only  questions  of  the  regu- 
larity and  legality  of  the  proceedings  are  submitted  to  the 
court.  More  generally  the  court  takes  up  the  case  at  the  point 
where  the  collector  has  demonstrated  his  inabihty  to  collect 
the  tax  from  residents  by  distress  and  sale  of  goods  and  chat- 
tels, and  when  the  tax  upon  non-resident  or  unseated  lands  has 
remained  unpaid,  for  the  period  allowed  by  law  for  making  vol- 
untary payment,  before  compulsory  proceedings  are  suffered  to 
be  resorted  to. 

In  any  judicial  proceeding  the  court  which  assumes  to  act 
must  have  that  authority  of  law  for  the  purpose  which  is  called 
jurisdiction.  This  •consists  in,  first,  authority  over  the  subject- 
matter,  and  second,  authority  over  the  parties  concerned.  The 
first  comes  from  the  statutory  law,  which  designates  the  par- 
ticular proceeding  as  one  of  which  the  court  may  take  cogni- 
zance when  the  parties  are  properly  before  it ;  the  second  comes 
from  the  proper  institution  of  proceedings,  and  the  service 

*  Special  assessments  for  local  improvements  are  required  in  the  state  of 
New  York  to  be  reported  to  a  court  for  confirmation,  and  the  reported  cases 
passing  upon  them  are  so  numerous  that  the  mere  list  would  occupy  several 
pages.  So  far  as  points  decided  are  of  general  interest  they  have  been 
given  in  different  parts  of  this  work.  That  the  court  in  passing  upon  the 
assessment  cannot  review  political  action,  such  as  the  determination  of 
the  necessity  or  propriety  of  opening  the  street,  or  the  proper  limits  of  an 
assessment  district,  see  Matter  of  Albany  Street,  11  Wend.,  149;  Matter  of 
William  and  Anthony  Streets,  19  Wend.,  678;  Matter  of  John  and  Cherry 
Streets,  19  Wend.,  659;  Matter  of  Livingston  Street,  18  Wend.,  556. 

A  statutory  proceeding  is  given  in  Missouri  for  the  collection  of  special 
tax  bills,  in  which  proceeding  judgment  is  taken  against  the  land.  See 
Strassheim  v.  Jerman,  56  Mo.,  105 ;  Carlin  v.  Cavender,  56  Mo.,  386 ;  St.  Louis 
V.  Bressler,  56  Mo.,  350. 
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of  process  upon,  the  parties  concerned,  or  something  which  is 
by  the  statute  made  equivalent  to  such  service.  Concerning 
jurisdiction  of  the  subject-matter,  it  is  only  necessary  to  observe 
that  it  must  come  wholly  from  the  constitution  or  statutes  of 
the  state;  the  common  law  giving  to  the  courts  no  authority  in 
such  cases.  Moreover,  that  which  is  conferred  is  a  special  and 
limited  jurisdiction.  The  importance  of  this  fact  appears  in 
that  familiar  principle  that  nothing  is  taken  by  intendment  in 
favor  of  the  action  of  a  court  of  special  and  limited  jmisdic- 
tion,  but  it  must  appear,  by  the  recitals  of  the  record  itself,  that 
the  facts  existed  which  authorized  the  court  to  act,  and  that  in 
acting  the  court  has  kept  within  the  limits  of  its  lawful  author- 
ity. This  principle  is  applicable  to  the  case  of  a  court  of  gen- 
eral jurisdiction,  which  in  the  particular  case  is  exercising  this 
peculiar  special  and  hmited  authority,  as  well  as  to  the  case  of 
special  com'ts  created  for  such  special  and  limited  authority 
only.' 

Taking  up  the  case  after  a  failure  to  make  collection  is  sup- 
posed to  have  occurred,  the  first  step  commonly  required  to  be 

iJIcClung  V.  Ross,  5  Wheat.,  116;  Thatcher  v.  Powell,  6  Wheat.,  119; 
Francis' Lessee  v.  Washburn,  5  Hayw.,  294;  Tift  v.  Griffin,  5  Ga.,  185; 
Dakiii  V.  Hudson,  6  Cow.,  231 ;  Deming  v.  Corwin,  11  Wend.,  647;  Sheldon 
V.  Wright,  5  N.  Y.,  497;  Bridge  v.  Ford,  4  Mass.,  641;  Smith  v.  Rice,  11 
Mass.,  511;  Barrett  v.  Crane,  16  Vt.,  246;  Jennings  v.  Stafiford,  1  Ired.,  404; 
Harshaw  v.  Taylor,  3  Jones  (N.  C),  513;  Ferrine  v.  Farr,  22  N.  J.,  356;  Piatt 
V.  Stewart,  10  Mich. ,  260 ;  Guisebert  v.  Etchison,  51  Md. ,  478 ;  Graceland,  etc., 
Co.  V.  People,  93  111.,  616;  Frew  v.  Taylor,  106  lU.,  159;  Biggins  v.  People, 
106  111.,  270.  Proceedings  in  these  cases  are  governed  by  the  same  principles 
which  govern  other  judicial  sales.  Jones  v.  Gillis,  45  Cal.,  541;  Eitel  v. 
Foote,  39  Cal.,  439.  See  Ewart  v.  Davis,  76  Mo.,  129.  If  the  court  acquires 
jurisdiction,  a  judgment  will  not  be  void  beor.use  of  being  a  joint  judgment 
against  several  lots,  nor  will  the  deed  be  void  for  following  the  judgment. 
Howard  v.  Stevenson,  11  Mo.  App.,  410;  Brown  v.  Walker,  11  Mo.  App., 
226,  citing  Norton  v.  Quimby,  45  Mo.,  388;  Waddell  v.  WiUiams,  50  Mo.,  316; 
Hewitt  V.  Weatherby,  57  Mo.,  376 ;  Whitman  v.  Taylor,  60  Mo.,.  127.  See  to 
the  same  effect.  Gray  v.  Bolles,  74  Mo. ,  419 ;  Wellshear  v.  Kelley,  69  Mo.,  343. 
But  the  principle  of  these  cases  is  doubted  in  Leroy  v.  Reeves,  5  Sawy.,  103. 

Certain  lands  were  sold  for  taxes.  In  all  the  proceedings,  including  the 
order  of  sale,  the  lands  were  described  as  in  A.  county.  In  point  of  fact  two- 
tliirds  thereof  were  in  B.  county.  Held,  that,  as  to  these  at  least,  the  sale 
was  void.  WUhams  v.  Harris,  4  Sneed,  333.  The  confirmation  of  an  assess- 
ment by  the  court  fixes  the  character  of  the  property  as  resident  or  non- 
resident, and  if  a  resident  becomes  non-resident  afterwards,  the  collector 
wiU  still  proceed  as  against  a  resident.     Gossett  v.  Kent,  19  Ark.,  601. 
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taken  is  the  making  by  the  collector,  or  some  proper  officer,  of 
a  report  to  the  court  showing  that  the  supposed  delinquency 
actually  exists.  This  being  the  document  that  calls  into  activ- 
ity an  authority  of  the  court  before  latent,  it  must  conform  to 
the  law  in  every  substantial  requirement,  or  it  will  fail  entirely 
to  have  any  efBciency  for  the  purpose.' 

The  next  step  will  perhaps  be,  the  giving  of  notice  which 
shall  stand  in  the  place  of  the  process  which  in  ordinary  cases 
brings  the  parties  before  the  court. 

Proceedings  of  this  nature  are  not  usually  proceedings 
against  parties,^  nor,  in  the  case  of  lands  or  interests  in  lands 
belonging  to  persons  unknown,  can  they  be.  They  are  pro- 
ceedings which  have  regard  to  the  land  itself  rather  than  to 
the  owners  of  the  land,  and  if  the  owners  are  named  in  the 
proceedings,  and  personal  notice  is  provided  for,  it  is  rather 
from  tenderness  to  their  interests,  and  in  order  to  make  sure 
that  the  opportunity  for  a  hearing  shall  not  be  lost  to  them, 
than  from  any  necessity  that  the  case  shall  assume  that  form. 
As  in  all  other  cases  of  proceedings  in  rem,  if  the  law  makes 
provision  for  publication  of  notice  in  a  form  and  manner  rea- 
sonably calculated  to  bring  the  proceedings  to  the  knowledge 
of  the  parties  who  exercise  ordinary  diligence  in  looking  after 
their  interests  in  the  lands,  it  is  all  that  can  be  required.' 

We  refer  to  a  few  cases  as  illustrative  of  the  general  imnci- 
ples  on  which  the  judicial  action  must  be  supported.     In  a  lead- 

igee  Marsh  v.  aiestnnt,  14  111.,  323;  Charles  v.  Waiigh,  35  111.,  315;  Mor- 
rill V.  Swartz,  30  HI.,  108;  Fox  v.  Turtle,  55  Dl.,  377;  People  v.  Otis,  7-1  lU., 
384 ;  Andrews  v.  People,  75  HI.,  605.  The  facta  stated  in  the  report  may  be 
shown  to  be  untrue,  but  in  so  far  as  it  is  to  be  made  on  the  collector's  in- 
formation, inquiry  cannot  be  gone  into  as  to  the  soiirces  of  such  informa- 
tion. Andrews  v.  People,  75  111.,  605.  For  immaterial  defects  which  were 
held  not  to  defeat  affidavits  to  a  delinquent  list,  see  Prout  v.  People,  83  111., 
154;  Chicago,  etc.,  R.  Co.  v.  People,  83  lU.,  467.  In  ICansas  errors  in  form 
in  the  petition  are  immaterial  if  the  land  and  taxes  are  correctly  described 
and  legal  service  of  process  is  made.     Pritchard  v.  Madren,  24  Kan.,  486. 

2Parks  V.  MiUer,  48  111.,  360;  Schaeffer  v.  People,  60  HI.,  179.  Where  a 
sale  is  to  be  confirmed  by  a  court,  no  one  is  to  be  heard  to  oppose  it  who  is 
not  adversely  interested.  One  describing  himself  simply  as  "  tenant  in  pos- 
session" shows  no  right  to  be  heard.  Black  v.  Percifield,  1  Ark.,  472.  See 
Senichka  v.  Lowe,  74  111.,  374;  People  v.  Otis,  74  HI.,  384. 

'If  the  statute  requires  an  afiidavit  of  sending  a  certain  notice  by  mail,  a 
copy  of  the  notice  should  be  given  in  fuU  with  the  proof.  Fatch  v.  People, 
8  HI.  Ap.,  851.     As  to  form  of  notice,  see  McCauley  v.  People,  87  HI,,  123. 
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ing  case  in  the  federal  supreme  court  it  appeared  that  the  statute 
under  which  the  proceeding  was  had  required  the  sheriff,  in 
the  event  of  non-payment  of  taxes  by  a  specified  time,  to  levy 
the  same  by  distress  and  sale  of  the  goods  and  chattels  of  the 
person  in  default.  Faihng  thus  to  collect,  he  was  to  report  the 
failure  to  the  county  court,  whose  duty  it  then  was  to  direct  its 
clerk  to  make  out  a  certificate  of  the  lands  liable  for  the  taxes, 
together  with  the  amount  of  the  taxes  and  charges  due  thereon, 
and  to  publish  the  same,  and  if  the  taxes  and  charges  were  not 
then  paid  within  thirty  days  judgment  was  to  be  entered  for 
the  amount  due,  and  execution  to  issue  upon  which  the  land 
might  be  sold  and  conveyed.  The  sheriff  made  no  such  report 
as  the  statute  provided  for,  and  for  want  of  this  it  was  held  that 
the  court  never  obtained  jurisdiction  to  proceed  in  the  case.^ 
Moreover,  the  clerk  never  made  pubhcation  of  the  list,  and  this 
failure  would  have  been  fatal  to  the  proceedings  if  the  proper 
report  had  been  made.^  In  other  cases  the  following  errors  and 
imperfections  have  been  held  to  render  the  judicial  proceedings 
void :  Proceeding  to  judgment  before  the  time  limited  for  vol- 
untary payment  of  the  taxes  had  expired ; '  rendering  the  judg- 
ment in  a  proceeding  not  taken  against   "all  owners  and 

•Thatcher  v.  Powell,  6  Wheat.,  119,  following,  with  approval,  Francis' 
Lessee  v.  Washburn,  5  Hayw.,  294.  To  the  same  effect  is  McClung  v.  Ross, 
5  Wheat.,  116.  And  see  Thacker,  Ex  parte,  3  Sneed,  344;  Spellman  v.  Cui'- 
tenius,  13  HI.,  409;  Mon-ill  v.  Swartz,  39  111.,  108;  Fox  v.  Turtle,  55  lU.,  377; 
Fortman  v.  Ruggles,  58  111.,  207 ;  Schaeffer  v.  People,  60  111.,  179 ;  Mayo  v.  Ah 
lioy,  33  Cal.,  477.  In  Minnesota,  by  statute,  no  defect  in  the  affidavit  veri- 
fying the  list  is  fatal  to  the  jurisdiction  of  the  court.  Mille  Lacs  Co.  Com'rs 
V.  MoiTison,  22  Minn.,  178.  As  to  sufficiency  of  notice  of  sale,  see  Coffin  v. 
Estes,  33  Minn.,  367.  The  judgment  is  not  void  for  including  taxes  which 
should  not  have  been  included.  Kipp  v.  Dawson,  31  Minn.,  373 ;  Stewart  v. 
Coulter,  31  Minn.,  385. 

'^Thatcher  v.  Powell,  6  Wheat.,  119.  See,  also,  Spellman  v.  Curtenius, 
12  m.,  409;  Charles  v.  Waugh,  35  lU.,  315;  McKee  v.  Champaign  County, 
53  111.,  477 ;  Fortman  v.  Euggles,  58  111.,  207 ;  Abbott  v.  Lindenbower,  43  Mo., 
162;  McGahen  v.  Case,  6  la.,  331.  If,  however,  publication  was  in  fact 
made,  the  court  may  allow  proof  thereof  to  be  made  subsequently ;  at  least 
anytime  before  judgment.  MUle  Lacs  Co.  Com'rs  v.  Morrison,  33  Minn., 
178. 

'  WUliams  v.  Gleason,  5  la.,  384.  For  the  same  principle,  see  Pickett  v. 
Hartsock,  15  111.,  379.  Where  a  tax  was  entered  paid  on  the  books,  on  the 
statement  of  an  officer  who  had  nothing  to  do  with  the  collection  that  he 
would  pay  it,  it  was  held  competent  to  proceed  and  disprove  the  payment 
and  take  judgment  for  the  amount.     People  v.  Palmer,  2  111.  Ap.,  295. 
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claimants,"  and  by  service  on  the  land,  as  the  statute  required ; ' 
rendering  judgment  upon  a  coUector's  report  which  failed  to 
show,  as  the  statute  required,  whether  the  delinquent  taxes 
were  state  taxes  or  county  taxes  ;2  applying  for  and  obtaining 
judgment  at  a  different  term  from  that  at  which  the  statute 
required  the  application  to  be  made.'  And  a  judgment  is  void 
which  is  given  in  figures  merely,  with  neither  words  nor  signs 
to  indicate  that  money  is  intended,  or  if  it  is,  what  denomina- 
tion of  money  the  figures  stand  for.* 

The  defects  which  were  held  fatal  in  the  cases  referred  to,  it 
win  be  seen,  were  with  one  exception,  in  which  the  judgment 
was  meaningless,  aU  defects  which  went  to  the  power  of  the 
court  to  act  at  aU.  The  proceeding  to  judgment  and  sale  is  an 
ulterior  proceeding  which,  under  the  law,  must  have  for  its 
antecedents  the  proper  showing  that  an  attempt  to  collect  has 
proved  ineffectual,'  and  that  the  case  has  been  brought  before 
.  the  court  by  proper  notice  and  at  a  proper  time.  Eut  when 
those  facts  appear  by  the  record  of  the  court,  and  the  judg- 
ment has  been  rendered,  aU  questions  of  regularity  in  the  prior 
proceedings  are  foreclosed."  And  not  only  that,  but  irregular 
action  of  the  court  itself  will  not  render  its  judgment  invalid, 
though  it  might  authorize  a  reversal  in  an  appellate  court  if  a 

I  Mayo  V.  Ah  Loy,  33  Cat.,  477. 

8  Mori-m  V.  Swartz,  39  lU.,  108.  See,  also,  Pickett  v.  Hartsock,  15  HI.,  379. 
The  unrebutted  retum,  if  in  due  form,  is  sufl&oient  to  warrant  a  judgment. 
Hosmer  v.  People,  96  111.,  58;  Mix  v.  People,  106  lU.,  435;  Frew  v.  Taylor, 
106  m.,  159. 

3 Brown  u  Hogle,  30  lU.,  119. 

< Lawrence  v.  Fast,  30  lU.,  838 ;  Lane  v.  Bommehnann,  31  HI.,  143 ;  Eppin- 
ger  V.  Kirby,  33  lU.,  531;  Dukes  v.  Rowley,  34  HI.,  310;  Bailey  v.  Doohttle, 
34  m.,  577 ;  Woods  v.  Freeman,  1  WaU.,  398. 

In  Tennessee  the  record  made  up  for  tax  sale  is  not  required  to  show  the 
preliminary  proceedings  necessary  to  vaUd  taxation,  e.  g.,  that  all  property 
was  assessed,  the  assessors  duly  elected  and  qualified,  etc.  Nance  v,  Hop- 
kins, 10  Lea,  508. 

5  It  can  be  no  objection  to  a  judgment  against  the  land  for  taxes,  that  the 
collector  did  not  make  the  tax  out  of  the  personalty,  when  the  collector  did 
distrain  the  personalty,  and  the  objector  replevied  the  same  out  of  the  col- 
lector's hand.  Deerham  v.  People,  67  HI.,  414.  It  is  no  objection  to  an 
appUcation  for  judgment  against  lands  that  the  valuation  is  excessive. 
Spencer  v.  People,  68  111.,  510. 

6  See  Mayo  v.  Foley,  40  Cal.,  381;  Keeve  v.  Kennedy,  48  Cal.,  648;  Jones 
V.  GiUis,  45  Cal.,  541;  Coffin  v.  Estes,  33  Minn,,  367. 
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review  is  allowed  bj^  statute.  It  is  a  principle  of  general  appli- 
cation, that  while  a  judgment  which  has  been  rendered  with- 
out competent  jurisdiction  may  be  treated  as  a  mere  nullity 
everywhere,  yet  that  for  mere  irregularities  it  can  be  assailed 
only  in  a  direct  proceeding  for  that  purpose;  that  is  to  say,  by 
motion  or  petition  in  the  same  case,  or  by  some  proceeding  in 
the  nature  of  a  review  in  error.' 

In  the  proceedings  subsequent  to  judgment  the  rules  which 
govern  ordinary  judicial  sales  are  appLLcable.-  The  deed  given 
by  the  officer  who  seUs  by  virtue  of  such  a  judgment  should 
show,  by  its  recitals,  an  authority  presumptively  sufficient  to 
authorize  it,  and  indeed  this  is  usually  required  by  the  statute, 
which  prescribes  a  form  reciting  the  judgment  and  sale.'  The 
deed  cannot  be  evidence  of  the  regularity  of  the  proceedings 
unless  made  so  by  statute.'' 

1  Chestnut  v.  Marsh,  12  111.,  173,  is  a  leading  case  in  tax  matters  illustra- 
tive of  this  principle.  See,  also,  Atkins  v.  Hiniaan,  3  Gilm.,  437;  Merritt 
.V.  Thompson,  13  El.,  716;  WUkins'  Lessee  v.  Huse,  9  Ohio,  154;  Eitel  v. 
Foote,  39  Cal.,  439;  Ex  parte  Kellogg,  6  Vt.,  509;  Edgarton  v.  Hart,  8  Vt., 
207;  Wall  v.  Trumbull,  16  Mich.,  228;  Daily  v.  Newman,  14  La.  An.,  580; 
Cadmus  v.  Jackson,  53  Pa.  St.,  395;  Wallace  v.  Brown,  22  Ark.,  118;  Carter 
V.  Walker,  3  Ohio  St.,  339.  As  to  the  recitals  necessary  in  such  cases 
see  Atkins  v.  Himnan,  2  Gilm.,  437;  Young  v.  Thompson,  14  HI.,  380;  Dukes 
V.  Rowley,  34  HI.,  310;  Baily  v.  Doolittle,  34  111.,  578;  Dentler  v.  State,  4 
Blaokf.,  258;  WiUiams  v.  State,  6  Blackf.,  36.  In  Cadmus  v.  Jackson,  53 
Pa.  St.,  395,  it  was  held  that  a  tax  sale  under  a  judgment  could  not  be  de- 
feats by  showing  that  the  tax  was  paid  before  judgment.  This  showing 
is  sometimes  permitted  under  statutes.  See  Curry  v.  Hinman,  11  lU.,  430; 
Conway  v.  Cable,  37  lU.,  83. 

2  Jones  V.  GUlis,  45  Cal.,  541. 

3  As  to  the  necessary  recitals  in  the  deeds,  see  McDermott  v.  Scully,  37 
Ark.,  336;  Brown  v.  Hogle,  30  111.,  119;  Weth£rbee  v.  Dunn,  32  Cal.,  106. 
To  give  a  tax  deed  force  as  evidence  in  Illinois  the  judgment  and  precept 
for  sale  on  which  it  is  based  must  appear  in  evidence.  Cottingham  v. 
Springer,  88  HI.,  90;  Gage  v.  Lightburn,  93  HI.,  348;  Eagan  v.  Connolly,  107 
lU. ,  458.  And  if  the  record  upon  which  a  sale  has  been  made  had  no  certifi- 
cate attached,  it  cannot  after  sixteen  years  be  amended  by  order  of  court 
so  as  to  support  a  sale.  Eagan  v.  Connelly,  107  HI.,  458.  In  West  Virginia 
the  tax  purchaser  applies  to  the  court  for  his  deed,  and  must  show  in  his 
petition  all  the  facts  entitling  him  to  it.     Davis  v.  Jackson,  14  W.  Va.,  327. 

i See  Elston  v.  Kennicott,  46  HI.,  187 ;  Little  v.  Herndon,  10  Wall.,  26.  In 
California,  where  lauds  are  assessed  as  an  entirety  to  several,  a  part  of  whom 
pay  portions  of  the  tax,  the  court  in  rendering  judgment  should  ascertain 
what  interests  are  delinquent,  and  exonerate  the  rest.  People  v.  Shimmiiis, 
43  Cal.,  131.    See  Leroy  v.  Reeves,  5  Sawy.,  103. 
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Liens  when  titles  fail.  When  the  tax  title  proves  defect- 
ive, the  purchaser  will  have  no  hen  upon  the  land  for  the  sum 
paid  on  the>  purchase,  unless  the  statute  m  terms  gives  it.  But 
this,  in  some  states,  is  provided  for,  either  generally  or  for  par- 
ticular cases.  In  Indiana  such  a  hen  is  given  where  the  tax 
title  fails  by  reason  of  imperfect  description.^  In  Iowa,  if  the 
tax  deed  is  canceled  as  made  without  authority,  the  purchaser 
has  a  Men ;  ^  and  in  Mississippi  he  may  charge  the  land  in  equity 
with  the  amount  paid.'    So  he  may  in  some  other  states.* 

1  Cooper  V.  Jackson,  71  Ind.,  344;  Sloan  v.  Sewell,  81  Ind.,  180;  Parker  v, 
Goddard,  81  Ind.,  294;  Peckham  v.  MiUikan,  99  Ind.,  353. 

2  0rr  V.  Travacier,  31  la.,  68.  As  to  personal  remedy  against  the  owner 
of  the  land,  see  Claussen  v.  Raybum,  14  la.,  136.  And  for  subsequent  taxes 
paid,  see  Thompson  v.  Savage,  47  la.,  533. 

sCogburn  v.  Hunt,  56  Miss.,  718;  Meeks  v.  Whatley,  48  Miss.,  337. 
4  See,  as  to  Nebraska,  Pettit  v.  Black,  8  Neb.,  53;  Miller  v.  Hurford,  11 
Neb.,  377 ;  Reed  v.  Merriam,  15  Neb.,  338.    And  see  chajfter  XVH. 
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CHAPTER  XVT. 

EEDEMPTION  OF  LAITOS  FROM  TAX  SALES. 

General  policy.  It  is  not  the  policy  of  the  law  that  any 
man  should  forfeit  his  estate  because  from^abUity,  or  even 
from  negligence,  he  has  failed  to  meet  his  engagements  or  to 
perform  his  duties  by  some  exact  day  which  has  been  prescribed 
by  statute.  On  the  contrary,  it  is  for  the  welfare  of  every  com- 
munity that  the  law  should  favor  the  citizen  in  all  reasonable 
measures  for  the  preservation  of  his  estate  ag-ainst  losses  which 
might  result  from  his  misfortunes  or  his  faults,  extending  to 
him  aU  the  liberahty  that  is  consistent  with  justice  to  others 
and  to  a  proper  regard  for  the  interest  of  the  public.  The 
principle  is  recognized  in  the  liberality  shown  to  those  desirous 
to  redeem  from  the  technical  forfeiture  of  mortgage  estates, 
as  well  as  in  the  provisions  made  for  redemption  from  judicial 
sales.  It  is  also  very  properly  recognized  in  the  laws  provid- 
ing for  redemption  from  tax  sales. 

General  rules.  The  statutes  on  this  subject  have  httle  uni- 
formity, but  certain  general  rules  govern  the  right  to  redeem 
imder  them  all ;  and  it  may  be  sufficient  for  our  purposes  to 
give  these  rules,  with  such  illustrations  of  practical  application 
as  may  be  found  in  the  reported  cases. 

1.  Constru<ition  of  Statutes.  The  statutes  which  give  the 
right  are  to  be  regarded  favorably  and  construed  with  liberal- 
ity. Abundant  reason  for  this  is  assigned  in  the  cases  which 
recognize  the  rule.  It  has  been  justly  remarked  that  the  right 
of  the  government  to  sell  lands  for  taxes,  as  it  is  accustomed 
to  do,  can  only  be  maintained  on  "the  absolute  sovereignty  of 
the  state  in  the  exercise  of  its  taxing  power.  But  it  is  a  severe 
exercise  of  power.  To  divest  ownership,  without  personal  no- 
tice and  without  direct  compensation,  is  the  instance  in  which 
a  constitutional  government  approaches  most  near  to  an  unre- 
strained tyranny.  Whatever  tends  to  modify  this  right  is 
favorable  to  the  citizen,  and  ought  to  be  liberally  construed,  on 
the  principle  that  remedial  statutes  are  to  be  beneficially  ex- 
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pounded.     Eedemption  is  the  last  chance  of  the  citizen  to 
recover  his  right  of  property."  ^ 

The  right  of  the  party  cannot  be  defeated  by  any  failure  of 
an  officer  to  make  the  proper  record,  and  sale  after  a  redemption 
■will  be  a  nuUity.^ 

2.  Redemption  a  Statutory  Eight.  But  though  the  statutes 
are  to  be  favorably  construed,  yet  as  the  right  depends  upon 
them,  the  party  coming  to  redeem  must  bring  himself  Avithin 
their  provisions.  He  must  therefore  come  within  the  statutory 
time,'  and  circumstances  of  excuse,  like  the  prevalence  of  civil 
war,  cannot  enlarge  the  time  when  the  statute  does  not  provide 
for  it.^  He  must  also  pay  the  full  amount  of  the  purchase 
money  with  statutory  interest  and  penalty,  if  any,  irrespective 
of  equitable  circumstances  which  might  seem  to  entitle  him  to 


1  Woodward,  J.,  in  Gault's  Appeal,  33  Pa.  St.,  94,  97.  See,  also,  Dubois  v. 
Hepburn,  10  Pet.,  1 ;  Corbett  v.  Nutt,  18  Grat.,  674,  and  10  WaU.,  464;  Pat- 
terson V.  Brindle,  9  Watts,  98 ;  Masterson  v.  Beasley,  3  Ohio,  301 ;  Jones  v. 
Collins,  16  Wis.,  594;  Winchester  v.  Cain,  1  Rob.  (La.),  421 ;  Rice  v.  Nelson, 
27  la.,  148 ;  Schenck  v.  Peay,  1  DiUon,  267 ;  Boyd  v.  Holt,  62  Ala.,  296 ;  Bonds 
V.  Greer,  56  Miss. ,  710 ;  Karr  v.  Washburn,  56  Wis. ,  303 ;  Hale  v.  Penn's  Heirs, 
25  Grat.,  281.  Where  the  deed  was  required  to  lie  twelve  months  in  the 
town  clerk's  office,  during  which  the  party  might  redeem,  it  was  held  that 
it  should  be  deposited  with  all  convenient  speed.  Four  years  after  the  sale 
was  too  late.    Ives  v.  Lyon,  7  Conn.,  504. 

In  California,  where  the  time  allowed  to  redeem  is  six  months  from  the 
sale,  it  is  held  that  if  the  purchaser  delays  to  take  his  certificate  of  purchase 
promptly,  the  land  owner  has  six  months  to  redeem  in  after  the  certificate 
is  taken  out,  but  is  liable  to  lose  his  land  if  the  tax  purchaser  conveys  to  one 
who  buys  bona  fide  after  six  months  from  the  sale  have  expired.  Maina  v. 
Elliott,  51  Cal.,  8.  In  Massachusetts  one  entitled  to  redeem  should  make 
tender  to  the  purchaser,  notwithstanding  he  has  while  disseized  made  con- 
veyance to  another.  Faxon  v.  Wallace,  98  Mass.,  44.  See  Same  v.  Same, 
101  Mass.,  444. 

For  various  questions  as  to  the  right  to  redeem  under  the  statutes  of  Illi- 
nois, see  Stamposki  v.  Stanley,  109  111.,  310. 

^Fenton  v.  Way,  40  la.,  196.  As  to  the  effect  of  officers  allowing  a  right 
to  redeem  when  it  is  disputed,  see  Soutter  v.  Miller,  15  Fla.,  625. 

3 Pearson  v.  Robinson,  44  la.,  413 ;  Scofield  v.  McDowell,  47  la.,  129.  And 
this  even  though  a  deed  to  the  purchaser  is  not  executed.  Ibid.  If  two  years 
are  allowed,  a  tender  on  the  second  anniversary  of  the  sale  is  in  time.  Hare 
V.  Carnall,  89Ark.,196. 

ipinley  v.  Brown,  23  la.,  538,    See  Keeley  v.  Sanders,  99  U.  S.,  441. 
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claim  a  deduction.^  The  same  strict  rules  which  apply  to  others 
apply  to  infants  and  others  mider  disability,  unless  the  statute 
in  terms  makes  exception  in  their  favor/  as  in  some  states  is 
done,  though  the  granting  of  this  favor  to  them  is  far  from 
general.*  Where  the  statute  makes  no  provision  for  the  re- 
demption of  an  undivided  interest,  the  party  owning  such  an 
interest  can  only  redeem  by  paying  the  whole  redemption 
money.* 

1  Towle  V.  Holt,  14  Neb.,  221.    See  Jones  v.  Duras,  14  Neb.,  40. 

Where  the  owner  neglected  to  pay  taxes  or  to  redeem  his  lands  after  sale, 
under  a  belief  that  the  taxes  had  been  paid,  the  mistake  does  not  entitle  him 
to  relief  against  the  consequences  of  the  omission.  Playter  v.  Cochran,  37 
la.,  258.  A  purchaser  of  lands  which  had  been  sold  for  taxes  prior  to  his 
purchase  is  not  entitled  to  redeem  because  of  having,  after  the  purchase, 
inquired  of  the  treasurer  if  there  were  unpaid  taxes,  and  been  told  there 
were  not;  at  the  same  time  making  no  inquiry  for  tax  sales.  Moore  v. 
Hamlin,  38  la.,  483.     Compare  Van  Benthuysen  v.  Sawyer,  36  N.  Y.,  150. 

2McCormack  v.  Russell,  25  Pa.  St.,  185;  Smith  v.  Macon,  20  Ark.,  17; 
Heard  v.  Walton,  39  Miss.,  388. 

3  An  infant  who  has  a  right  to  redeem  may  sell  it  with  the  land.  Stout  v. 
MerriU,  33  la.,  47.  As  to  redemption  by  infants  and  married  women  under 
statutes  making  exceptions  in  their  favor,  see  Jones  v.  Collins,  16  Wis.,  694; 
Dayton  v.  Relf,  34  Wis.,  86;  Lynch  v.  Brudie,  63  Pa.  St.,  206. 

In  Iowa  a  minor  or  his  representative  may  at  any  time  during  his  minor- 
ity redeem  from  a  tax  sale  of  land  devised  to  him.  If  such  land  has  been 
sold  for  taxes  and  the  purchaser  has  quitclaimed  to  another  and  taken  a 
mortgage  back,  by  foreclosing  the  mortgage  he  cannot  get  a  title  which  will 
cut  off  the  minor's  right  to  redeem.     Strang  v.  Burris,  61  la.,  375. 

A  statute  providing  that,  if  a  minor's  land  is  sold,  he  may  redeem  within  a 
year  after  the  removal  of  the  disabUity,  only  applies  to  land  owned  by  the 
minor  when  sold,  not  to  that  owned  by  another  when  sold  and  vesting  in 
the  minor  afterwards.  Stevens  v.  Cassady,  59  la.,  113.  As  to  the  proof  of 
a  minor's  right  to  redeem,  see  Walker  v.  Sargent,  47  la.,  448. 

"Where  the  statute  allowed  to  minors  a  year  after  coming  of  age  in  which 
to  redeem,  it  was  held  that  a  minor  might  redeem  within  that  time  though 
his  interest  was  under  a  parol  trust  which  the  trustee  might  have  refused  to 
recognize.    Karr  v.  Washburn,  56  Wis.,  303. 

^Quinn  v.  Kenney,  47  Cal.,  147;  Peoples.  McEwen,  23  Cal.,  54;  Curli;. 
Watson,  25  la.,  35.  Where  the  statute  permits  redemption  of  an  undivided 
interest,  the  right  may  be  enforced  by  mandamus.  People  v.  Treasurer  of 
Detroit,  8  Mich.,  14.  That  rents  and  profits  received  by  the  tax  purchaser 
cannot  be  applied  by  way  of  equitable  redemption,  see  Spengin  v.  Forry,  37 
la.,  243.  As  to  the  right  of  one  tenant  in  common  who  redeems  for  all  to 
retain  the  land  until  the  others  repay  their  share,  see  Watkins  v.  Eaton,  30 
Me.,  529. 

The  lien  of  one  tax  sale  is  not  removed  by  redeeming  from  a  later  one. 
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3,  Special  Conditions.  A.  very  common  condition  to  re- 
demption is  that  tlie  party  redeeming  shall  pay  a  certain  spec- 
ified interest  on  the  sum  paid  in  the  purchase ;  ^n  interest  so 
large  that  its  exaction  is  in  the  nature  of  a  penalty.  It  is  not 
imposed,  however,  exclusively  as  a  penalty,  but  is  given  as  an 
inducement  to  parties  to  come  forward  as  bidders  at  tax  sales, 
and  thus  make  more  certain  that  the  state  will  receive  the  full 
amount  of  the  taxes  levied  by  making  certain  to  purchasers  a 
reasonable  compensation  for  any  loss  of  bargains.  The  right 
to  exact  such  an  interest  is  undoubted.' 

i.  Judicial  Remedies.  It  follows  from  what  has  been  said 
tbat  the  land  owner  is  not  in  general  entitled  to  relief,  either 
at  law  or  in  equity,  if  for  any  reason  he  has  failed  to  claim  and 
exercise  his  statutory  right.-    A  case  of  fraud,  however,  on  the 

Gray  v.  Coan,  40  la.,  337.  If  a  judgment  creditor  agrees  to  hold  a  tax  deed 
as  security  merely,  others  interested  in  the  debtor's  land  can  redeem  only  on 
complying  \^ith  such  agreement,  by  reason  of  which  alone  their  rights  are 
not  destroyed  by  the  tax  deed.     Jordan  v.  Brown,  56  la. ,  281. 

1  An  interest  of  forty  per  cent,  sustained.  Kettle  v.  Shervin,  11  Neb.,  65. 
And  one  of  fifty  per  cent.  Estes  v.  Stebbins,  25  Kan.,  315.  Where  land 
owned  by  a  resident  who  had  personalty  from  which  a  tax  might  have  been 
collected  is  assessed  as  non-resident,  the  owner  may  redeem  on  paying  the 
tax  and  common  interest.    Lynam  v.  Anderson,  9  Neb.,  367. 

As  to  the  right  to  impose  penalties  on  redemption,  see  Augustine  v.  Jen- 
nings, 42  la.,  198. 

Where  a  municipal  ordinance  provides  that  on  redemption  of  a  lot  sold  for 

city  taxes  the  buyer  shall  be  repaid  his  principal  money  with  ten  per  cent. 

interest,  that  is  his  whole  indemnity,  and  he  is  not  entitled  to  rents  of  the 

'^    '^    lot  after  an  offer  to  redeem  made  in  proper  time.    Jones  v.  Johnson,  60  Ga., 

260. 

2 Redemption  cannot  be  had  in  equity.  Michell  v.  Green,  10  Met.,  101. 
Except  as  it  may  be  permitted  by  statute,  and  then  it  must  be  under  such 
conditions  as  the  statute  may  attach.  Craig  v.  Flanagin,  21  Ark.,  319. 
Where  a  party  by  mistake  redeems  the  wrong  tract,  he  has  no  defense  to  a 
sviit  by  a  purchaser  of  his  own.  HoUinger  v.  DevUng,  105  Pa.  St.,  417.  Mis- 
information by  an  ofiftcer  as  to  the  amount  to  be  paid  on  redemption  is  no 
excuse  for  a  failure  to  make  any  payment  at  all.  Ellsworth  v.  Cordrey,  63 
la.,  675. 

Judgments  for  state  and  county  taxes  and  upon  special  assessments  were 
rendered  at  the  same  term  of  court.  The  sales  were  made  on  them  severally  in 
July,  August  and  September.  Held  that  for  the  purposes  of  redemption 
they  should  be  considered  one  sale,  and  the  purchaser,  when  an  effort  was 
made  to  redeem,  was  not  bound  by  the  clause  of  the  statute  providing  that 
if  he  suffers  the  land  bought  to  be  sold  again  within  two  years  he  should  not 
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part  of  the  purchaser,  or  of  an  officer,  whereby  the  land  owner 
has  been  induced  to  withhold  the  exercise  of  his  right,  or  pre- 
vented fronu  claiming  it,  may  constitute  an  exception  to  this 
general  rule.'  Equity  might  very  justly  relieve  where  the 
charges  demanded  on  redemption  had  been  officially  swelled 
to  illegal  proportions ;  ^  or  where  the  tax  purchaser,  by  deceiv- 
ing the  land  owner  as  to  the  land  sold,  had  prevented  his  re- 
deeming in  due  season,'  or  in  any  other  case  where  the  facts 
are  such  as  to  bring  it  within  any  general  head  of  equity  juris- 
prudence. Equitable  terms  may  be  imposed  in  granting  rehef, 
but  these  will  commonly  be  limited  to  the  payment  of  such 
sum  as  the  purchaser  would  have  been  entitled  to  on  statutory 
redemption.* 

5.  Conditions  Imposed  on  the  Purchaser.  Whatever  the 
statute  may  make  provision  for,  subsequent  to  the  sale,  in  order 
to  the  protection  of  the  interest  of  the  parties  having  the  right 
to  redeem,  must  be  strictly  performed.  The  reasons  which  re- 
quire this  are  the  same  that  render  imperative  a  strict  compli- 
ance with  aU  those  provisions  which  are  to  be  observed  in  the 
interest  of  the  tax  payer  before  the  sale  is  made.  One  of  the 
most  usual  requirements  is  the  publication  of  a  notice  to 
the  tax  payer,  with  perhaps  in  addition  a  personal  service  upon 
the  owner  in  case  he  is  known  and  is  a  resident.    Every  pro- 


be entitled  to  his  deed  for  two  years  longer,  and  if  redemption  is  made  in 
that  time  he  shall  only  be  reimbursed  the  amount  expended  in  the  purchase. 
Gage  V.  Parker,  103  HI.,  528. 

1  See  Harrison  v.  Owens,  57  la.,  314 ;  Laing  v.  MoKee,  13  Mich.,  124.  The 
mere  fact  that  the  land  sold  was  a  trust  estate  does  not  dispense  with  the 
necessity  for  redeeming.  Dewey  v.  Donovan,  126  Mass.,  335.  A  statutory 
bin  to  redeem  is  allowed  in  New  Jersey  for  one  year  from  tlie  time  the  title 
is  perfected.    See  Culver  v.  Watson,  28  N.  J.,  548. 

2  See  Wilder  v.  Cockshutt,  25  Kan.,  504;  Gage  v.  Busse,  103  lU.,  593. 
SKoon  V.  Snodgrass,  18  W.  Va.,  320. 

*  A  tender  of  such  sum  should  be  made  before  bringing  suit.  Blanton  v, 
Ludeling,  80  La.  An.,  12.32.  But  circumstances  may  excuse  a  tendesr.  See 
Wederstrandt  v.  Freyhan,  34  La.  An.,  705 ;  Miller  v.  Montague,  32  La.  An., 
1290.  If  the  tender  is  refused,  relief  will  be  given  as  if  it  had  been  accepted. 
Herzog  v.  Gr^g,  28  Kan.,  726.  The  payment  required  should  include  not 
only  the  taxes  technically  legal,  but  any  payments  which  equitably  should 
be  refunded,  and  especially  any  which  the  state  might  exact  on  reassess- 
ment.   Parks  V.  Watson,  30  Fed,  Rep,,  764 
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vision  of  this  nature  must  be  strictly  complied  with.^  Xothing 
can  be  substituted  for  it  by  the  officers;-  the  right  to  it  cannot 
be  waived  by  one  who  chances  to  be  in  possession  of  the  land 
but  who  has  no  interest  in  it,'  and  the  owner  may  rety  on  his 

1  Thompson  v.  Burhans,  61  N.  Y.,  52 ;  Blackstone  v.  Sherwood,  31  Kan.,  35. 

2  Where  a  leasehoM  interest  was  sold  and  was  to  be  conveyed  at  the  ex- 
piration of  two  years  from  the  sale,  but  the  statute  required  the  corpora- 
tion, at  least  six  months  before  the  expiration  of  two  years  from  the  sale, 
to  cause  an  advertisement  to  be  published  at  least  twice  in  each  week,  for 
six  weeks  successively,  that  unless  the  lands  were  redeemed  by  a  certain 
day  they  would  be  conveyed,  held,  that  this  was  imperative,  and  that  the 
six  weeks  must  be  completed  six  months  before  the  expiration  of  two  years. 
Doughty  V.  Hope,  8  Denio,  594.  See  Jackson  v.  Estey,  7  Wend.,  14S;  Corn- 
stock  V.  Beardsley,  15  Wend.,  348;  Westbrook  v.  WiUey,  47  X.  Y.,  4-57; 
Jenksi;.  Wright,  61  Pa,  St.,  410;  Wilson  v.  McKenna,  53  HI.,  43;  Hendrix 
V.  Boggs,  15  Neb.,  469;  Zahradnicek  v.  Selby,  15  Xeb.,  579;  Seaman  v. 
Thompson,  16  Xeb.,  -546;  Merrill  v.  Dearing,  32  Minn.,  479.  And  compare 
Wright  V.  Sperrj,  21  Wis.,  831.  If  lands  are  improperly  grouped  and  sold, 
this  does  not  affect  the  right  to  redeem  in  parcels.  Penn  v.  Clemans,  19 
la.,  372. 

Where  notice  is  required  to  be  served  on  the  party  in  possession,  if  it  is 
served  on  the  owner,  it  will  be  presumed,  in  the  absence  of  showing,  that  he 
has  jxjssession.  Hall  v.  Guthridge,  52  la.,  408.  See  Ellsworth  v.  Low,  62 
la.,  178.  As  to  what  will  constitute  compliance  with  the  statute  as  to  the 
contents  of  the  notice  in  Kansas,  see  Long  v.  Wolf,  25  Kan.,  522,  limiting 
Sharp  V.  Union,  etc.,  E.  Co.,  24  Kan.,  547;  Watkins  v.  Inge,  24  Kan.,  612. 
Where  proof  of  notice  of  the  expiration  of  the  time  to  redeem  is  required 
to  be  filed  ninety  days  before  such  expiration,  a  deed  given  before  the  ninety 
days  has  expired  is  void.  Swope  v.  Prior,  58  la.,  412 ;  Cummings  v.  Wilson, 
59  la.,  14.  And  the  land  owner  may  rely  on  the  ofl3.cial  entries,  in  the 
absence  of  anything  to  warn  him  of  their  incorrectness  for  the  date  of  the 
expiration  of  the  ninety  days.  Ellsworth  v.  Green,  59  la.,  622.  As  to  the 
proof  of  notice,  see  American,  etc.,  Ass'n  v.  Smith,  59  la.,  704;  Ellsworth 
V.  Cordrey,  63  la.,  675. 

If  a  notice  to  redeem  is  insufficient,  so  that  he  gets  a  void  deed,  he  may 
give  a  new  notice.  If  the  owner  of  the  land  instead  of  redeeming  obtains 
an  injunction  staying  the  issue  of  a  deed  until  the  time  to  redeem  has  ex- 
pired, his  right  to  redeem  is  gone.    Long  v.  Smith,  62  la.,  329. 

'  So  held  under  the  Xew  York  statute.  The  statute  required  notice  to  be 
given  to  the  party  in  possession,  if  any ;  but  it  was  held  that  an  occupant 
who  had  no  interest  in  it  could  not  waive  the  right  to  the  notice.  Jackson 
V.  Estey,  7  Wend.,  148.  As  to  who  is  to  be  deemed  in  possession,  see  Corn- 
stock  V.  Beardsley,  15  Wend.,  348;  Bush  v.  Davison,  16  Wend.,  550.  The 
occupation  intended  by  the  statute  is  that  at  the  time  notice  is  given. 
Hand  v.  Ballon,  12  N.  Y.,  541. 

In  nUnois  notice  to  the  occupant  of  the  date  when  the  right  to  redeem 
expires  Is  a  condition  precedent  to  the  maMng  of  a  valid  deed,  and  a  notice 
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right  to  it,  and  wait  until  he  receives  it  before  taking  proceed- 
ings to  redeem.*  ISTotice,  when  to  be  given  by  an  oificer,  is  an 
official  act,  and  should  be  put  in  writing;  but  whether  in  writ- 
ing or  not  must  be  distinct  and  full,  and  the  evidence  of  giv- 
ing it  should  be  preserved  in  the  proper  office.^ 

6.  Who  May  Bedeem.  The  determination  of  this  question 
may  to  some  extent  depend  upon  the  phraseology  of  the  stat- 
ute. The  general  rule  is,  that  any  one  may  redeem  who  has 
in  the  land  an  interest  which  would  be  affected  by  the  tax  con- 
veyance.' A  statute  giving  the  right  to  redeem  to  the  "  owner  " 
will  be  construed  to  embrace  the  case  of  the  original  owner, 
notwithstanding  there  is  an  outstanding  tax  title.^  It  may 
also  embrace  any  one  who  has  a  substantial  interest  in  the 
premises ;  even  a  wife  having  a  homestead  right  in  her  hus- 


is  fatally  defective  which  states  a  wrong  date  of  the  expiration  of  the  time, 
and  when  it  may  be  by  publication  not  moi-e  than  five  nor  less  than  three 
months  before  the  expiration  of  such  time  if  there  is  no  occupant,  the  prop- 
erty must  appear  to  be  unoccupied  at  the  time  of  publication;  i.  e.,  up  to 
witlun  five  months  of  such  expiration  of  time.   Gage  v.  Bailey,  100  111.,  530. 

1  Arthurs  v.  Smathers,  38  Pa.  St.,  40;  Doughty  v.  Hope,  3  Denio,  594; 
Dentler  v.  State,  4  Blackf . ,  358.  In  Iowa  a  statute  required  notice  to  redeem 
to  be  given  to  the  owner  personally  or  by  pubHcation.  The  land  was  er- 
roneously listed  to  "owners  unknown."  and  notice  given  by  publication 
accordingly.  Held  not  a  good  notice.  Hartley  v.  Boynton,  17  Fed.  Eep., 
873;  S.  C,  5  McCrary,  453.  In  lUinois  it  has  been  decided  that  where  by 
law  notice  to  redeem  was  required  to  be  served  on  the  person  who  was  as- 
sessed, and  the  notice  was  not  given,  the  tax  deed  was  void  even  though  the 
person  assessed  had  no  interest  in  the  land,  and  though  the  purchaser  had 
published  notice  in  a  newspaper  three  months  before  the  time  to  redeem  had 
expired,  describing  the  land,  stating  his  purchase,  and  also  when  the  redemp- 
tion would  expire.  Barnard  v.  Hoyt,  63  HI.,  341.  In  Missouri  the  statute 
required  the  certificate  of  purchase  to  be  recorded,  and  gave  the  owner  two 
years  after  the  sale  in  which  to  redeem.  It  was  held  that  recording  the  cer- 
tificate was  essential.    Morton  v.  Eeeds,  9  Mo.,  868. 

^Broughton  v.  Journeay,  51  Pa.  St.,  31. 

3 Dubois  V.  Hepburn,  10  Pet.,  1 ;  Sohenok  v.  Peay,  1  Dillon,  267;  McBride 
V.  Hoey,  2  Watts,  436.  A  bankrupt  under  the  act  of  congress  has  been  held 
entitled  to  redeem  land  which  belonged  to  him  before  going  into  bankruptcy. 
Hampton  v.  House,  22  Wall.,  268.  One  in  possession  and  to  whom  the  tax 
was  assessed  may  redeem.    Campbell  v.  Packard,  61  Wis.,  88. 

<  Lancaster  v.  County  Auditor,  2  DUl.,  478.  A  mortgagee  held  to  be 
"  owner  "  within  the  meaning  of  such  a  statute.  Alter  v.  Shepherd,  27  La. 
An.,  207. 


CH.  XTI.]  EEDEMPTION   OF   LANDS   FEOM   TAX   SAXES.  539 

band's  lands/  or  a  lien  creditor,^  or  a  purchaser  by  executory 
contract.'  A  purchaser  at  sheriff's  sale  of  the  right  of  one  in 
possession  may  redeem,  though  he  shows  no  title  in  the  occu- 
pant.* And  so  may  a  husband  who  claims  in  right  of  his 
wife;^  or  a  dowress;^  or  a  mortgagee  or  his  assignee;''  or  a 
lessee ;  *  or  a  guardian  or  other  person  acting  for  another  under 
disability.^  It  has  even  been  held  in  a  number  of  cases  that 
one  in  possession  of  land  by  mere  color  of  title  may  redeem ; '" 
but  this  can  hardly  be  universally  true  under  the  statutes  of 
different  states,  which  after  all,  it  must  be  borne  in  mind,  are 
to  control  in  respect  to  the  persons  who  are  to  have  the  priv- 
ilege of  redeeming  as  well  as  in  other  respects.'^  It  is  held  that 
one  interested  in  lands  sold  in  solido  may  redeem  for  aU,'^  and 

1  Adams  v.  Beale,  19  la.,  61. 

2  Schenck  v.  Peay,  1  DiU.,  367 ;  Basso  v.  Benker,  33  La.  An.,  433. 

3 Rich  V.  Palmer,  7  Or.,  133;  Woodward  v.  CampbeU,  39  Ark.,  580.    In 
Massachusetts  it  has  been  held  that  one  who  has  bought  the  land  by  execu- 
tory contract  may  compel  the  purchaser  for  taxes  to  assign  to  him  on  receipt 
of  the  redemption  money.    Rogers  v.  Rutter,  11  Gray,  410. 
'  4  Shearer  v.  Woodburn,  10  Pa.  St.,  511. 

5  Dubois  *.  Hepburn,  10  Pet.,  1. 

6  Rice  V.  Nelson,  37  la.,  148. 

7  Faxon  v.  Wallace,  101  Mass.,  444;  Montgomery  v.  Bm-ton,  31  La.  An., 
830;  Lloyd  17.  Bunce,  41  la.,  660;  Ellsworth  ■;;.  Low,  63  la.,  178;  Duncan  v. 
Smith,  31  N.  J.,  335. 

Where  the  statute  gave  the  right  to  redeem  to  a  "  mortgagee  of  record," 
it  was  held  sufficient  if  the  mortgage  was  on  record  at  the  time  of  the  offer 
to  redeem.    Hawes  v.  Howland,  136  Mass.,  367. 

SByington  v.  Rider,  9  la.,  566. 

9  Witt  V.  Mewhirter,  57  la.,  545. 

w  See  Brown  v.  Day,  78  Pa.  St.,  139 ;  Foster  v.  Bowman,  55  la.,  337. 

The  redemption  will  inure  to  the  benefit  of  the  true  owner,  and  the  party 
paying  cannot  after  the  time  for  redemption  expires  withdraw  the  money. 
Levick  v.  Brotherline,  74  Pa.  St.,  149. 

"In  Mississippi  by  a  recent  statute  "  the  owner  or  any  one  interested  in 
lands  "  sold  for  taxes  is  not  allowed  to  redeem,  but  is  given  the  right  for 
twelve  months,  in  preference  to  aU  other  persons,  to  enter  the  lands  as  pur- 
chaser from  the  holder  of  the  tax  title.  See  Bonds  v.  Greer,  56  Miss.,  710. 
But  this  purchase  is  iu  effect  a  redemption.    Faler  v.  MoRae,  56  Miss.,  337. 

In  Iowa  the  holder  of  any  right  in  lands,  legal  or  equitable,  perfect  or  in- 
choate, may  redeem  from  a  tax  sale,  and  the  officer,  it  seems,  should  receive 
the  money  of  any  one  coming  in  apparent  good  faith  to  make  redemption, 
leaving  the  question  of  liis  right  to  be  determined  afterwards  if  disputed. 
Cummi^ngs  v.  Wilson,  59  la.,  14.     See  Chapin  v.  Curtenius,  15  111.,  437. 

i2Loomis  V.  Pingree,  43  Me.,  399.  When  an  undivided  interest  in  lands 
the  whole  of  which  is  subject  to  a  tax  sale  is  sold  on  execution,  the  sheriff 
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probably  he  would  be  compelled  to  redeem  for  all  unless  the 
statute  under  which  the  sale  was  made  provided  otherwise ;  for 
the  purchaser  seems  to  be  equitably  entitled  to  have  either  all 
the  land  he  bought,  or  aU  the  purchase  money  ref  unded.'  But 
no  one  can  be  entitled  to  go  farther  in  redemption  than  may 
be  necessary  under  the  law  for  the  protection  of  his  interest.^ 

1.  Who  May  Ifot  Redeem.  A  stranger  to  the  title  cannot 
defeat  a  tax  purchase  by  redemption.  The  purchaser  has  ac. 
quired  a  title  which  is  subject  only  to  the  right  of  those  inter- 
ested to  redeem ;  and  no  payment  of  the  amount  by  a  stranger, 
and  no  acceptance  of  it  by  any  official  from  a  stranger,  can 
affect  this  right.'  Probably  the  acceptance  of  the  redemption 
money  by  the  purchaser  himself  would  preclude  his  afterwards 
claiming  rights  under  his  purchase ;  but  nothing  short  of  his 
own  recognition  of  the  unauthoi-ized  act  of  one  who,  if  he  had 
no  interest,  would  be  a  mere  intermeddler,  could  conclude  him 
in  such  a  case.* 

8.  Imperfect  Redemption.  It  has  sometimes  happened  that, 
by  reason  of  fraud  or  other  fault  on  the  part  of  the  officer  or 
purchaser,  a  party  who  has  in  good  faith  attempted  to  redeem, 
and  who  has  done  all  that  was  required  of  him  by  the  party  enti- 
tled to  receive  the  money,  has  nevertheless  failed  in  exact  and 
literal  compliance  with  the  law.  In  such  a  case  equity  will 
take  notice  of  the  facts  as  entitling  the  party  to  relief,  and 

may  pay  the  whole  tax  from  the  proceeds  of  sale.  Dungan's  Appeal,  88  Pa. 
St.,  414 

1  Rich  v.  Palmer,  6  Or.,  339.  It  appears  to  be  the  rule  in  Iowa  that  one 
must  redeem  all  he  has  a  right  to  redeem,  and  cannot  compel  the  purchaser 
to  accept  less.  Curlf).  Watson,  25  la.,  35 ;  Jacobs  v.  Porter,  34  la.,  343,  345. 
The  redemption  by  one  hen  holder  is  redemption  for  all.  EUsworth  v.  Low, 
63  la.,  178.  See  People  v.  McEwen,  23  Cal.,  54.  Part  of  a  parcel  sold  as 
an  entirety  cannot  be  redeemed  separately  without  a  statute  expressly  au- 
thorizing it.  State  V.  Schaack,  28  Minn.,  358.  One  having  only  an  undi- 
vided interest  must  nevertheless  redeem  the  whole  title.  O'Eeilly  v.  Holt, 
4  Woods,  645. 

2  Goodrich  v.  Florer,  37  Minn.,  97;  Lloyd  v.  Bunce,  41  la.,  660. 

3  See  Eaton  v.  North,  35  Wis.,  514;  Cousins  v.  AUen,  38  Wis.,  333. 
^Byington  v.  Bookwalter,  7  la.,  513;  Penn  v.  Clemans,  19  la.,  372.    The 

officer  to  whom  redemption  is  made  need  have  no  proof  that  the  person 
offering  to  make  it  is  authorized  to  do  so,  unless  the  statute  requires  this, 
Chapia  v.  Curtenius,  15  111.,  437. 
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will  hold  the  redemption,  which  has  failed  in  form,  to  have 
been  effected  for  all  purposes  of  protecting  the  estate  against 
a  forfeiture  which,  under  the  circumstances,  the  statute  did 
not  intend,  and  would  not  purposely  have  authorized.^  But  it 
is  very  justly  held  in  all  such  cases,  especially  if  the  party  at- 
tempting redemption  has  not  paid  all  that  was  requisite  to 
complete  the  statutory  right,  he  shall  make  a  clear  showing 
that  no  part  of  the  responsibility  for  the  error  justly  rests 
upon  him.  If  by  the  mutual  mistake  of  the  officer  and  of  the 
party  the  redemption  has  failed,  or  if  it  is  left  in  doubt 
whether  the  officer  was  in  fault  at  all,  the  case  presents  no 
other  ground  of  equity  than  would  exist  in  any  case  where, 
through  inadvertence  or  misapprehension,  the  party  has  failed 
to  assert  his  right  in  due  season ;  and  he  will  be  left  by  the 
law  where  his  own  neghgence  or  inattention  has  placed  him.^ 

9.  Waiver  of  Defects  in  Redemption.  The  holder  of  the  tax 
purchase  may  waive  strict  compliance  with  statutory  condi- 
tions, either  expressly  by  contract  or  indirectly  by  some  act 
which  is  inconsistent  ivith  a  purpose  on  bis  part  to  insist  upon 
his  purchase.  Thus,  if  after  the  time  for  redemption  has  ex- 
pired he  receives  payment,  this  will  be  a  waiver  by  imphcation ; ' 
but  a  tender  of  the  amount  after  redemption  has  expired  will 
be  of  no  force  whatever  unless  the  tender  is  accepted.* 

iSee  Price  v.  Mott,  53  Pa.  St.,  315;  Dietrick  v.  Mason,  57  Pa.  St.,  40; 
Noble  V.  Bullis,  23  la.,  559;  Corning  Town  Co.  v.  Davis,  44  la.,  623;  Rail- 
road Co.  V.  Storm  Lake  Bank,  55  la.,  696;  Gage  v.  Scales,  100  IE.,  218. 

In  Bubb  V.  Tompkins,  47  Pa.  St.,  859,  it  was  decided  that  the  redemption 
was  effectual,  though  by  mistake  of  the  county  treasurer  all  of  the  taxes 
were  not  included  which  should  have  been. 

If  redemption  is  prevented  by  the  officer  refusing  to  give  a  statement 
and  receive  the  amount,  the  title  is  not  cut  off.  Van  Benthuysen  v.  Saw- 
yer, 86  N.  Y.,  150. 

2 Lamb  v.  Irwin,  69  Pa.  St.,  486. 

Where  a  statute  provides  that,  if  land  struck  off  to  a  county  remains  un- 
redeemed for  five  years,  it  may  be  sold,  the  five  full  years  must  elapse  before 
any  steps  can  be  taken  towards  selling  again.  The  officer  cannot  make 
costs  by  advertising  within  the  five  years.     Hier  v.  EuUman,  33  Kan.,  606. 

sCoxe  V.  Woloott,  27  Pa.  St.,  154;  Philadelphia  v.  MiUer,  49  Pa.  St.,  440. 

4  Thweatt  v.  Black,  30  Ark.,  733.  In  Rogers  v.  Johnson,  70  Pa.  St.,  334,  a 
written  agreement  given  by  the  purchaser  to  the  owner,  agreeing  to  convey 
on  being  paid  the  amount  of  the  bid  with  twenty-five  per  cent,  additional, 
was  regarded  as  a  good  redemption.    So  is  a  tender  to  the  purchaser  suffl- 
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10.  Unauthorized  Conditions,  l^feither  the  purcliaser  nor 
the  officer  can  add  conditions  to  the  right  to  redeem.  A  direct 
attempt  to  do  this  would  so  manifestly  be  an  attempt  to  legis- 
late to  the  prejudice  of  the  owner,  that  nothing  could  be  said 
in  justification  of  it.  But  peculiar  cases,  which  would  amount 
to  this  in  legal  effect,  sometimes  require  to  be  tested  by  the 
general  principle.  Thus,  where  the  land  of  one  person  was 
irregularly  sold  with  that  of  others,  but  the  infirmity  in  the 
sale  was  afterwards  cured  by  a  heahng  act,  it  was  held  that 
the  owner  could  not  be  required,  as  a  condition  to  redemption,  to 
pay  any  more  than  the  proportion  of  the  bid  that  was  fairly 
chargeable  to  his  land ;  this  being  all  that  he  could  have  been 
charged  with  had  the  sale  been  regular.'  So  if  the  purchaser 
has  paid  taxes,  subsequently  assessed  upon  the  land,  he  cannot 
demand  these  as  a  condition  to  redemption,  unless  this  is  the 
provision  of  the  statute.^  And,  if  a  resident's  lands  have  been 
assessed  and  sold  as  non-resident,  their  character  has  been  fixed 
for  all  the  purposes  of  that  proceeding,  and  the  owner  cannot 
be  required  to  redeem  on  any  different  terms  from  a  non- 
resident.' 

11.  Rights  Pending  Redemption.  The  purchaser  has  no  title 
to  the  land  until  the  time  for  redemption  has  expired.  He  has 
consequently  no  constructive  possession  of  the  premises,  and 
no  more  right  to  go  upon  and  make  use  of  them  than  any 
stranger  to  the  title  would  have.  His  entry  upon  the  premises 
would  be  a  trespass  upon  the  possession,  actual  or  constructive, 

cient,  though,  under  the  law  redemption  is  to  be  made  to  the  treasurer. 
Broughton  v.  Journeay,  51  Pa.  St.,  31.  And  see  Price  v.  Mott,  53  Pa.  St., 
315.  A  sufficient  tender  always  works  a  redemption.  Burns  v.  Ledbetter, 
54  Tex.,  374;  Basso  v.  Benker,  33  La.  An.,  432;  Sperry  v.  Gibson,  3  W.  Va., 
533;  Brooks  v.  Hardwick,  5  La.  An.,  675.  And  tender  is  an  act  in  pais, 
and  may  be  proved  to  defeat  a  tax  deed.  Cooper  v.  Shepardson,  51  Cal., 
298.  But  a  receipt  by  the  officer  given  after  the  time  to  redeem  has  expired 
is  a  nuUity.    Thornton  v.  Smith,  36  Ark.,  508. 

If  the  purchaser  accepts  a  part  of  the  redemption  moneys,  the  owner  wiU 
be  allowed  to  redeem  from  a  grantee  by  quitclaim  deed  from  the  purchaser. 
Taylor  v.  Courtnay,  15  Neb.,  190. 

1  Dietriek  v.  Mason,  57  Pa.  St.,  40.  As  to  the  right  to  redeem  from  the 
counties  in  Kansas,  see  Tarr  v.  Haughey,  5  Klan.,  635. 

2  Stephens  v.  Holmes,  26  Ark.,  48. 
SGarabaldi  v.  Jenkins,  27  Ark.,  453. 
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of  the  owner,  who  miglit  recover  against  him  for  any  injury 
committed.^ 

12.  Effect  Upon  Title.  Eedemption  gives  no  new  title ;  it 
simply  relieves  the  land  from  the  sale  which  had  been  made. 
And  this  is  true  whether  redemption  is  made  before  the  statu- 
tory time  had  expired,  or  by  consent  of  the  purchaser  after- 
wards.^ If  the  purchaser  had  any  other  title  or  interest  in  the 
land  besides  that  redeemed  from,  it  remains  entirely  unaffected ; 
his  acceptance  of  the  redemption  money  cannot  estop  him 
from  setting  it  up  and  relying  upon  it.' 

This  principle  is  one  of  importance  not  only  as  between  the 
party  redeeming  and  the  purchaser,  but  also  as  between  the 
former  and  any  third  party  who  may  have  an  interest  in 
the  land  that  would  be  affected  by  the  tax  purchase.  As  has 
been  seen,  it  may  often  happen  that  one  to  redeem  his  own  in- 
terest is  compelled  to  redeem  for  others  also,  and  it  may  seem 
reasonable  to  him  that  under  such  circumstances  he  should  ac- 
quire the  title.  But  the  law  which  gives  him  a  privilege  of 
redemption  will  not  suffer  him  to  convert  it  into  a  privilege  of 
purchase ;  and  whatever  form  the  transaction  may  assume  as 
between  him  and  the  tax  purchaser,  the  law  will  hold  it  to  be 
in  fact  a  redemption.^  The  remedy  of  the  party  redeeming 
under  such  circumstances  wiU  be  to  call  upon  the  other  party 
or  parties  interested  for  such  reimbursement  or  contribution 
as  under  the  facts  would  be  equitable.  If,  however,  in  any 
case  the  party  redeeming  would  stand  in  no  such  relation 
to  others,  and  be  under  no  such  restraint  of  an  equitable  nat- 
'  *  ure  as  should  have  precluded  his  becoming  purchaser  of  the 

iShalemiUer  v.  McCarty,  55  Pa.  St.,  186.  See  Gault's  Appeal,  33  Pa.  St., 
94;  Lightner  v.  Mooney,  10  Watts,  407.  This  may  possibly  be  otherwise 
under  some  statutes,  but  there  can  be  no  question  that  the  general  rule  is 
stated  in  ^he  text.  In  Kansas  the  purchaser  has  no  right  to  commit  acts  of 
waste  before  obtaining  his  deed.    Douglass  v.  Dixson,  81  Kan.,  310. 

2Coxe  V.  Wolcott,  37  Pa.  St.,  154.  For  the  general  rule,  see  PhiUips  v. 
Improvement  Co.,  35  Pa.  St.,  56 ;  Cuttle  v.  Brockway,  33  Pa.  St.,  45 ;  Jenks 
V.  Wright,  61  Pa.  St.,  410;  Gray  v.  Coan,  30  la.,  536. 

3  Cooper  V.  Bushley,  73  Pa.  St.,  253. 

4 See  Coxe  v.  SartweU,  21  Pa.  St.,  480;  Coxe  v.  Wolcott,  37  Pa.  St.,  154; 
Steiner  v.  Coxe,  4  Pa.  St.,  13.  A  land  owner  who  buys  in  a  tax  title  he 
knows  to  be  void  will  be  held  to  redeem,  and  to  have  no  claim  upon  tlie 
county  for  reimbursement.    Jones  v.  Miami  Co.,  30  Kan.,  378, 
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land  when  it  was  offered  for  sale  for  the  taxes  for  which  it  was 
actually  sold,  no  reason  will  then  appear  why  he  may  not,  in- 
stead of  redeeming  from  the  tax  title,  buy  and  hold  it  in  his 
own  interest  as  purchaser.  He  would  certainly  have  a  right 
to  do  this  in  any  case  as  to  all  the  world  except  such  persons 
as  could  show  how  they  were  wronged  in  their  own  interests 
by  his  doing  so.  And  as  to  such  persons  it  might  be  held  to 
be  a  redemption  though  as  to  all  others  a  purchase.' 

13.  Legislative  Power  Over  Purchases.  In  the  matter  of 
tax  sales  it  is  important  to  understand  what  authority,  if  any, 
the  legislature  retains  over  them,  especially  in  view  of  the 
very  frequent  and  radical  changes  which  are  made  in  the  law, 
and  which  in  terms,  if  not  in  intent,  apply  to  inchoate  transac- 
tions previously  had,  as  well  as  to  those  which  are  to  take 
place  under  the  new  law.  The  question,  for  instance,  whether 
a  statute  extending  the  right  to  redeem  can  be  applied  to  pre- 
vious sales,  is  one  constantly  liable  to  arise,  and  which,  in  fact, 
has  arisen  in  several  cases. 

If  the  time  to  redeem  has  already  expired  before  the  passage 
of  the  new  law,  it  is  manifest  such  law  can  have  no  effect  upon 
the  sale.  The  title  has  now  become  absolute,  and  the  legisla- 
ture can  no  more  create  rights  in  the  land  in  favor  of  the 
former  owner  than  it  can  in  favor  of  any  other  person.  But 
if  the  time  has  not  expired,  and  redemption  is  still  open  to  the 
owners,  the  want  of  power  is  not  so  entirely  beyond  dispute. 

In  one  case  it  has  been  decided  that  the  time  for  redemption 
might  lawfully  be  extended  from  one  year  to  two,  after  the 
sale  had  taken  place.  The  decision  is  reasoned  on  the  liberal 
construction  which  should  be  put  upon  redemption  laws ;  and 

•  In  a  recent  case  in  Pennsylvania  it  is  said :  "  There  is  no  valid  reason 
wliy  either  the  owner  of  land  sold  for  taxes,  or  a  stranger  to  the  title,  may 
not,  witliin  the  time  allovred  for  redemption,  take  from  the  purchaser  at 
the  treasurer's  sale  a  conveyance  of  his  inceptive  title,  and  hold  the  same 
until  it  ripens  into  a  complete  tax  title.  Where  as  in  this  case  the  considera- 
tion paid  is  more  than  would  be  required  to  redeem  the  land,  and  a  regular 
assignment  of  the  tax  title  is  executed,  it  would  be  unreasonable  to  infer 
that  the  transaction  is  a  redemption  and  not  a  purchase."  Sterrett,  J.,  in 
Arthurs  v.  King,  95  Pa.  St.,  167,  174. 

Where  parties  are  in  litigation  respecting  the  title  to  land,  one  has  no 
right  to  insist  that  the  other  is  under  obligation  to  pay  the  taxes.  See  Barr 
V.  Patrick,  59  la.,  134. 
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the  conclusion  was  just,  if  no  other  considerations  need  be 
taken  into  the  account.'  Other  cases  have  held  the  con- 
trary, and,  as  we  believe,  on  reasons  that  are  conclusive.  They 
plant  themselves  upon  the  principle  that  the  obligation  of  con- 
tracts is  inviolable.  Now  the  purchase  at  a  tax  sale  is  clearly 
a  contract.  It  is  made  under  the  law  as  it  then  exists,  and 
lipon  the  terms  prescribed  by  the  law.  No  subsequent  statute 
can  import  new  terms  into  the  contract,  or  add  to  those  before 
expressed.  If  it  could  be  changed  in  one  particular,  it  could 
be  in  all ;  if  subject  to  legislative  control  at  all,  it  is  wholly  at 
the  legislative  mercy.^  The  same  rule  ought  in  morals  to 
apply  to  a  statute  shortening  the  time  to  redeem ;  as  it  is 
equally  unjust  to  legislate  against  the  owner  of  the  land  in 
such  circumstances  as  in  his  favor.  But  with  him  there  is  no 
contract  when  the  sale  is  made,  and  perhaps  the  remedy  by 
redemption  which  the  statute  gives  him,  like  remedies  in  gen- 
eral, is  subject  to  legislative  discretion.' 

Where  lands  are  struck  off  to'  the  state,  there  is  unquestion- 
able power  in  the  legislature  to  favor  or  relieve  the  owner  of 
the  land  to  any  extent  it  may  see  fit.* 

Foreclosing  redemption.  In  some  states  it  has  been  thought 
proper  to  provide  for  a  foreclosure  of  the  right  to  redeem  in  a 
judicial  proceeding  instituted  by  the  purchaser.  In  such  a  pro- 
ceeding all  questions  of  law  going  to  the  validity  of  the  pro- 
ceedings, as  well  as  all  questions  of  equity  which  should  entitle 
the  land  owner  to  relief,  can  be  considered  and  settled  finally. 

iGanlt's  Appeal,  33  Pa.  St.,  94. 

2 Robinson  v.  Howe,  13  Wis.,  341;  Dikeman  v.  Dikeman,  11  Paige,  484; 
Ooenen  v.  Schroeder,  8  Minn.,  387;  Merrill  v.  Deering,  33  Minn.,  479;  Wolfe 
V.  Henderson,  38  Ark.,  304.  And  see  Cargill  v.  Power,  1  Mich.,  369;  For- 
qiieran  v.  Donnally,  7  W.  Va.,  114;  Sutton  v.  Stone,  4  Neb.,  319.  A  statu- 
tory provision  allowing  the  repayment  of  taxes  to  a  purchaser  if  the  sale 
proves  invalid  is  part  of  the  contract  of  purchase  and  cannot  be  taken 
away  after  the  sale  by  statute.     Morgan  v.  Miami  Co.  Com'rs,  37  Kan.,  89. 

'It  was  so  intimated  in  Robinson  v.  Howe,  13  Wis.,  341,  and  Smith  v. 
Packard,  13  Wis.,  371.  The  right  to  shorten  the  time  to  redeem  from  a 
mortgage  sale  was  affirmed  in  Butler  v.  Palmer,  1  HUl,  334,  but  denied  in 
Cargill  V.  Power,  1  Mich.,  369,  on  the  ground  that  the  right  pertained  to  the 
contract  itself  which  the  parties  had  made,  that  is  to  say,  to  the  mortgage. 
And  see  State  v.  Commissioners  of  School,  etc.  Lands,  4  Wis.,  414. 

*See  Hodgdon  v.  Burleigh,  4  Fed.  Rep.,  111. 
35 
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The  proceeding  is  only  to  be  instituted  at  the  time '  and  in  the 
manner  prescribed  by  law,  and  the  statute  should  be  followed 
strictly.  It  is  to  some  extent  a  proceeding  in  the  nature  of  a 
suit  to  quiet  title,  but  with  more  latitude  of  discretion  in  the 
court  to  adapt  the  relief  to  the  equities  appearing.^ 

Defective  title;  purchaser's  lien.  It  was  shown  in  the  last 
chapter  that  the  rule  of  caveat  emptor  applies  to  tax  purchases. 
The  purchaser  at  a  tax  sale  therefore  either  gets  a  title  to  the 
land  subject  to  the  statutory  redemption,  or  he  gets  nothing. 
If  he  receives  a  deed  which  for  any  reason  is  subject  to  fatal 
infirmity,  he  will  lose  what  he  has  paid.  This  is  the  rule  un- 
less the  statute  shall  recognize  an  equity  in  him  and  provide 
for  it.  Sometimes  the  statute  does  this  by  making  a  provision 
for  the  refunding  of  his  money  from  the  public  treasury.  But 
sometimes  also  statutes  give  him  a  lien  upon  the  land.' 

1  Peet  V.  O'Brien,  5  Neb.,  360;  Dayton  v.  Eelf,  34  Wis.,  86. 

2 See  Dentler  v.  State,  4  Blackf.,  258;  Gaylord  i;.  ScarfE,  6  la.,  179;  Mc- 
Galian  v.  Cai-r,  6  la. ,  330 ;  Byington  v.  Buckwalter,  7  la. ,  512 ;  Abell  v.  Cross, 
17  la.,  171 ;  Carter  v.  Hadley,  59  Miss.,  130 ;  McNish  v.  Perrine,  14  Neb.,  583. 

3  See  Peet  v.  O'Brien,  5  Neb.,  360 ;  CoveU  v.  Young,  11  Neb.,  510 ;  Sullivan 
V.  Merriam,  13  Neb.,  157;  Bryant  v.  Estabrools,  16  Neb.,  217;  McClure  v. 
Wai-ner,  16  Neb.,  447;  Barber  v.  Evans,  27  Minn.,  93;  Sheppard  v.  Clark, 
58  la.,  371;  Whitmore  v.  Learned,  70  Me.,  276;  Stephenson  v.  Martin,  84 
Ind.,  160.  Where  the  statute  gave  a  Hen,  and  also  made  the  "  proprietor" 
personally  Uable,  it  vras  held  that  the  proprietor  intended  was  the  person  on 
whose  default  the  land  was  sold,  but  that  the  land  itself  was  subject  to  the 
lien  in  the  hands  of  a  subsequent  owner.  Hunt  v.  Curry,  37  Ai'k.,  100.  In 
Indiana,  where  the  land  owner  brought  suit  against  the  purchaser  to  quiet 
title,  the  latter  was  held  entitled  to  establish  a  lien  for  the  taxes  by  his  an- 
swer. Reed  v.  Earhart,  88  Ind.,  159.  The  mere  payment  of  taxes  on  an- 
other person's  land  does  not  entitle  the  party  paying  to  a  lien.  Sohn  v. 
Wood,  75  Ind.,  17.  The  tax  purchaser's  lien  is  made  to  include  twenty-five 
per  cent,  interest,  Flinn  v.  Parsons,  60  Ind.,  573;  Duke  v.  Brown,  65  Ind., 
35;  Hosbrook  v.  Schooley,  74  Ind.,  51;  and  it  may  be  foreclosed  in  an  ac- 
tion to  quiet  title  or  recover  possession.  Jenkins  v.  Rice,  84  Ind.,  343;  Bar- 
ton V.  McWhinney,  85  Ind.,  481.  On  the  death  of  the  purchaser  the  hen 
passes  to  his  heir,  Stephenson  v.  Martin,  84  Ind.,  160;  it  may  be  enforced 
though  the  laud  was  assessed  in  the  wrong  name,  Jenkins  v.  Rice,  84  Ind., 
343 ;  but  not  unless  the  land  is  sufficiently  identified,  Sharpe  v.  DUlman,  77 
Ind.,  280;  Ford  v.  Kolb,  84  Ind.,  198;  though  a  merely  imperfect  descrip- 
tion wUl  not  prevent  a  Uen  attaching.  Parker  v.  Goddard,  81  Ind.,  394.  It 
is  immaterial  to  the  hen  that  the  tax  should  have  been  collected  of  person- 
alty. Sloan  V.  S3well,  81  Ind.,  180;  Barton  v.  McWhinney,  85  Ind.,  481. 
See  CreceUus  v.  Mann,  84  Ind.,  149;  McWhinney  v.  Brinker,  64  Ind.,  360. 
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There  is  a  limit  to  state  power  to  gite  sucli  a  lien  whicli  wiU 
be  understood  on  a  perusal  of  the  chapter  respecting  the  cure 
of  defects  in  tax  proceedings.  It  was  there  shown  that  if  a 
tax  was  merely  irregular,  either  in  its  assessment  or  levy,  or  in 
the  steps  taken  for  its  enforcement,  it  was  competent  for  the 

And  as  to  limitation  of  suit  to  enforce  the  lien,  Brown  v.  Fodder,  81  Ind., 
291 ;  Bowen  v.  Striker,  87  Ind.,  317.  In  Iowa,  if  a  tax  deed  is  set  aside,  the 
tax  purchaser  is  entitled  to  be  reimbursed  by  the  owner  such  siim  as  would 
have  been  necessary  to  discharge  the  land  from  taxes  if  they  bad  not  been 
paid  by  the  piirchaser.  Besore  v.  Dosh,  43  la.,  211;  Sexton  ■!;.  Henderson, 
45  la.,  160;  Miller  v.  Corbin,  46  la.,  150;  Springer  v.  Bartle,  46  la.,  688.  He 
is  also  entitled  to  be  reimbursed  for  taxes  subsequently  paid  by  him.  Light 
V.  West,  42  la.,  138;  Thompsons.  Savage,  47  la.,  522.  But  he  must  observe 
the  statutory  conditions  on  the  subject.  Kennedy  v.  Bigelow,  43  la.,  74. 
As  to  how  the  right  to  reimbursement  may  be  aflfected  by  subsequent  trans- 
fers of  title,  see  Forey  v.  Bigelow,  56  Ind.,  381. 

Where  the  title  to  land  is  iu  doubt,  if  one  claimant  pays  taxes  and  after- 
wards is  adjudged  to  have  no  title,  he  cannot  recover  from  the  other  the 
amount  so  paid.     Garrigan  v.  Knight,  47  la.,  525. 

As  to  the  right  to  reimbursement  in  Ijouisiana,  see  Fix  v.  Succession  of 
Dierker,  30  La.  An.,  175;  Person  v.  O'Neal,  32  La.  An.,  228;  Shannon  v. 
Lane,  33  La.  An.,  489;  Davenport  v.  Knox,  34  La.  An.,  409;  Hickman  v. 
Dawson,  35  La.  An.,  1086.  And  in  Texas,  see  CantagreltJ.  Von  Lupin,  58 
Tex.,  570.  And  in  Mississippi,  IngersoU  v.  Jeffords,  55  Miss.,  37;  Cogbum 
V.  Hunt,  56  Miss.,  718;  S.  C,  57  Miss.,  681.  And  in  Wisconsin,  Hart  v. 
Smith,  44  Wis.,  213.  In  Michigan  the  hen  must  be  enforced  in  a  special 
proceeding.  Weimer  v.  Potter,  43  Mich.,  569;  Ellsworth  v.  Freeman,  43 
Mich.,  488.  The  payment  of  taxes  is  not  proved  by  the  mere  receipt  in 
these  cases.  Ibid.  The  right  to  the  lien  will  be  cut  off  by  subsequent  tax 
sales  to  others.  Bobbins  v.  Barron,  33  Mich.,  124;  S.  C,  34  Mich.,  517.  In 
Kansas  a  hen  may  be  established  in  an  action  of  ejectment  in  which  the 
holder  of  the  tax  title  fails  to  recover.  Russell  v.  Hudson,  28  Kan.,  99 ;  Arn 
V.  Hoppin,  25  Kan.,  707;  Fairbanks  v.  WiUiams,  24  Kan.,  16.  But  not  in  a 
suit  to  quiet  title,  the  statute  giving  other  rehef  in  that  case.  Corbin  v. 
Young,  24  Kan.,  198.  See,  further,  Sahne  Co.  Com'rs  v.  Geis,  22  Kan.,  381; 
Lincoln  Co.  Com'rs  v.  Faulkner,  37  Kan.,  164;  Richards  v.  Wyandotte  Co. 
Com'rs,  28  Kan.,  326. 

If  the  tax  was  vicious  in  its  inception  there  can  be  no  lien.  Early  v, 
Whittingham,  43  la. ,  162 ;  Nichols  v.  McGlathery,  43  la. ,  189 ;  Roberts  v.  Deeds, 
57  la.,  330;  Harper  v.  Rowe,  53  Cal.,  233.  The  same  is  true  if  by  law  the 
land  was  exempt  from  taxation.  Sully  v.  Poorbaugh,  45  la.,  453;  Gaither 
V.  Lawson,  31  Ark.,  279;  JefiEries  v.  Clark,  33  Kan.,  448;  Hofifmireu  Rice, 
22  Kan.,  749. 

In  Nebraska  the  purchaser  at  a  tax  sale  may  pay  all  subsequent  taxes  and 
add  the  amount  to  his  lien.  Schoenheit  v.  Nelson,  16  Neb.,  235;  Holmes  v. 
Andrews,  16  Neb.,  296,  and  oases  cited.  This  appUes  to  coxmties  as  pur- 
chasers also.    Otoe  Co.  v.  Brown,  16  Neb.,  394, 
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legislature  to  provide  fol"  its  reassessment  in  a  subsequent  year, 
while  if  it  was  illegal,  the  power  to  reassess  would  be  wanting. 
This  principle  is  applicable  here,  and  whenever  the  state  would 
have  power  to  reassess,  it  may  more  directly,  if  the  land  has 
been  sold  for  the  irregular  tax,  reach  the  same  end,  by  giving 
the  purchaser  a  hen  on  the  land  for  the  sum  justly  payable. 
Such  a  lien  is  a  creature  of  the  statute,  and  governed  and  lim- 
ited by  it. 


CH.  XVII.]       PEOCBEDINGS  TO  EECOVEE  LANDS  SOLD  FOE  TAXES.       549 

CHAPTER  XYII. 

PROCEEDINGS  AT  LAW  TO  RECOVER  LANDS  SOLD  FOR  TAXES. 

General  rule.  Where  lands  have  been  sold  and  conveyed 
in  satisfaction  of  delinquent  taxes,  the  claims  of  the  respective 
parties  to  the  title  are  to  be  determined  in  the  customary 
methods.  The  purchaser,  if  he  finds  the  land  occupied,  may 
bring  ejectment  in  the  common  law  courts  to  obtain  possession, 
and  if,  on  the  other  hand,  he  finds  the  land  unoccupied  and 
takes  possession  without  suit,  the  original  owner  may  have  the 
hke  remedy  against  him.  Though  the  tax  deed  be  made  by 
law  prima  facie  evidence  of  title  in  the  purchaser,  it  is  not 
competent  by  statute  to  provide  for  putting  him  in  possession 
forcibly  and  without  a  judicial  hearing.^  No  entry  is  neces- 
sary before  bringing  suit,^  but  if  the  statute  requires  the  service 
of  written  notice  by  the  tax  purchaser  on  the  adverse  claim- 
ant for  a  certain  length  of  time  before  instituting  proceedings 
to  recover,  the  notice  is  a  condition  precedent,  and  the  giving 
of  it  must  be  proved  by  competent  common  law  evidence.^ 

Special  rule  for  tax  cases.  It  has  in  some  states  been 
thought  proper  to  restrict  the  right  to  contest  a  tax  title  to  such 
persons  as  can  show  an  apparent  title  in  themselves  derived 
either  from  the  state  or  from  the  United  States.  How  far  it 
is  competent  for  the  legislature  to  impose  such  a  restriction,  it 

1  Calhoun  v.  Fletcher,  63  Ala.,  574;  Fisohel  v.  Mercier,  32  La.  An.,  704; 
Mayenno  v.  MiUaudon,  32  La.  An.,  1123.  In  Illinois  a  tax  purchaser  on 
recovering  in  ejectment  does  not  obtain  the  growing  crops.  Brook  v. 
Leighton,  11  lU.  App.,  361. 

-'But  in  "Wisconsin  the  tax  deed  must  be  first  recorded.  Hewitt  v.  Butter- 
field,  52  Wis.,  384;  Hewitt  v.  Week,  59  Wis.,  444.  Probably  this  is  the  rule 
in  some  other  states.  And  doubtless  in  any  state  it  would  be  held  essential 
that  it  be  executed  with  the  statutory  formalities.  See  Bowen  v.  Striker, 
100  Ind.,  45.  In  Pennsylvania,  if  the  land  was  sold  as  unseated,  the  tax 
purchaser  must  prove  that  it  was  so  or  his  purchase  wUl  be  void.  Miller  v. 
MoCuUough,  104  Pa.  St.,  624.  Where  the  certificate  of  purchase  or  the 
deed  is  made  prima  facie  evidence  of  title,  it  is  not  necessary  that  the 
holder  should  prove  that  there  was  no  redemption.  Stewart  v.  Coulter,  31 
Minn.,  385. 

3  People  V.  Walsh,  87.N.  Y.,  481. 
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is  perhaps  not  important  now  to  inquire,  as  a  title  presump- 
tively derived  from  the  state  or  the  United  States  is  shown 
when  a  j^rima  faoie  case  sufficient  under  common  law  rules  is 
made  out,  and  the  right  to  make  the  contest  under  the  statute 
is  thereby  established.^ 

Rejyayment  to  Purchaser.  It  has  also  been  sometimes  thought 
politic  and  just  to  impose  upon  the  owner  of  the  original  title 
an  obligation  to  do  what  is  equitable  under  the  circumstances 
as  a  condition  either  to  the  institution  of  any  suit  as  plaintiff 
for  the  recovery  of  the  land  or  to  any  judgment  in  his  favor 
grounded  on  the  invalidity  of  the  tax  title.  One  of  these,  im- 
posed in  some  states,  is  that,  before  instituting  suit,  the  original 
owner  shall  bring  into  court,  for  conditional  payment  to  the 
tax  purchaser  in  case  his  title  shall  be  held  invalid,  the  amount 
for  which  the  land  was  sold,  with  interest.^  Generally  it  is 
required  also  that  some  further  sum  shall  be  added  which  will 
be  in  the  nature  of  a  penalty  for  failure  to  pay  the  tax  in  due 
season. 

It  has  been  decided  in  one  case  that  an  act  which  provided 
that  "  no  person  shall  be  permitted  to  institute  any  proceedings 
to  set  aside  any  assessment  or  special  tax,  hereafter  levied  or 
assessed  upon  any  lot  or  tract  of  land,  or  to  set  aside  any  deed 
executed  in  consequence  of  non-payment  of  such  taxes,  and  the 
sale  of  the  premises  therefor,  unless  such  person  shall  first  pay 
or  tender  to  the  proper  party,  or  deposit  for  his  use  with  the 
treasurer,  the  amount  of  all  state,  county  and  city  taxes  that 
may  remain  unpaid  upon  such  lot  or  tract,  together  with  the 

1  Gamble  v.  Hoit,  40  Mich.,  561;  Hintrager  v.  Kline,  63  la.,  605.  See 
Chandler  v.  Keeler,  46  la.,  596.  In  a  suit  to  confirm  a  tax  title,  the  ques- 
tion whether  the  United  States  patent  was  not  void  for  fraud  cannot  be 
gone  into.  Chrismau  v.  Currie,  60  Miss. ,  858.  In  Louisiana  a  tax  title  can- 
not be  assailed  collaterally  by  one  claiming  under  a  mortgage  from  the 
former  owner,  but  only  in  a  direct  suit  for  the  purpose.  Ludeling  v. 
McGuire,  35  La.  An.,  893,  citing  Coco  v.  Thieneman,  35  La.,  337;  Hickman 
V.  Dawson,  38  La.  An.,  441,  and  other  oases.  Nor  can  a  creditor  of  the 
former  owner  attack  it  collaterally  if  the  tax  purchaser  is  in  possession. 
LudeUng  v.  McGuire,  supra. 

2  Also  the  taxes  wliich  the  purchaser  has  subsequently  paid,  if  any.  But 
it  has  been  held  in  Missouri  that,  if  one  without  color  of  title  pays  taxes  on 
land,  the  owner  cannot  be  compelled,  as  a  condition  to  recovery  of  posses- 
sion from  him,  to  refund  the  amount  paid.     Napton  v.  Leaton,  71  Mo.,  358. 
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interest  and  charges  thereon,"  Tvas  void  as  being  inconsistent 
with  that  clause  in  the  constitution  that  declares  that  every  per- 
son "  ought  to  obtain  justice  freely  and  without  purchase." ' 
If  this  statute  were  confined  to  the  requirement  of  a  payment 
or  tender  of  legal  taxes  and  costs  for  which  the  sale  may  have 
been  made,  the  soundness  of  the  conclusion  might  well  be  made 
a  question.  No  one  is  denied  a  remedy  in  the  courts  when  he 
is  merely  required  to  submit  to  a  condition  which,  under  the 
circumstances,  is  reasonable.  Conditions  to  the  assertion  of  a 
right  in  court  are  imposed  in  many  cases,  none  of  which  are 
supposed  to  work  to  the  detriment  of  justice.  The  require- 
ment of  security  from  a  plaintiff  in  replevin  or  attachment  are 
instances,  and  the  payment  of  taxes  upon  the  legal  process  or 
upon  the  entry  of  the  suit  is  another.  Courts  of  equity,  on 
general  principles  of  right,  are  frequently  in  the  habit  of  im- 
posing conditions  where  one  seeks  in  equity  to  restrain  a  tax, 
only  a  part  of  which  is  illegal.  The  authority  of  the  legisla- 
ture over  the  whole  subject  of  legal  remedies  is  very  ample, 
and  it  is  not  to  be  supposed  that  any  general  declaration  of  the 
right  of  the  citizen  to  his  day  in  court  was  intended  to  preclude 
the  legislature  from  exercising  its  authority  to  require  him  to 
do  equity  when  he  did  come.  Other  cases  have  distinctly  af- 
firmed the  right  to  require  payment  of  the  taxes  as  a  condition 
precedent  to  a  recovery  of  the  land  from  the  tax  purchaser, 
when  it  was  proposed  to  do  so  on  the  ground  of  the  invalidity 
of  the  tax  proceedings.' 

I  Gonway  v.  Cable,  37  HI.,  83.  In  Nebraska  it  is  held  that  a  short  statute 
of  limitations  for  the  protection  of  tax  purchasers  should  not  apply  to  deeds 
given  before  its  passage.    Sutton  v.  Stone,  4  Neb.,  319. 

2Tliarp  V.  Hart,  3  Sneed,  569 :  Glass  v.  White,  5  Sneed,  475 ;  Craig  v.  Man- 
agin,  31  Ark.,  319;  Popeu  Macon,  33  Ark.,  644;  Coonradt  v.  Myers,  81  Kan., 
30;  Belz  v.  Bird,  31  Kan.,  139;  Lombard  v.  Antiooh  College,  60  Wis.,  459. 
Compare  Wakely  v.  Nicholas,  16  Wis.,  588.  In  Henderson  v.  Staritt,  4 
Sneed,  470,  it  was  decided  that  the  plaiutiff  in  ejectment  to  recover  land 
sold  for  taxes  may  show  that  any  necessary  proceeding  subsequent  to  the 
judgment  and  order  of  sale,  such  as  the  advertisement  of  the  sale  itself,  was 
irregular  and  void,  without  first  being  required  to  show  that  the  taxes  had 
been  paid  anterior  to  such  judgment  and  order  of  sale.  A  constitutional 
provision  that  "  appeals  and  writs  of  error  shall  be  allowed  from  the  final 
determination  of  county  courts  as  may  be  provided  by  law  "  is  not  violated 
by  a  statute  which,  in  tax  cases,  requires  the  appellant  to  deposit  with  the 
county  treasury  the  amount  of  the  judgment.    Andrews  v.  Eumsay,  75  111., 
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These  decisions,  if  limited  in  their  application  to  cases  in 
which  taxes  were  justly  and  equitably  a  charge  upon  the  land, 
and  only  failed  to  become  a  legal  charge  by  reason  of  the  negh- 
gence  or  mistakes  of  officers  in  the  discharge  of  their  duties 
mider  the  tax  law,  may  fairly  be  said  to  rest  upon  sound 
reasons  of  broad  equity,  and  to  be  supported  on  the  same 
grounds  which  support  remedial  laws  in  general.  If  the  tax 
purchaser  has,  by  his  purchase,  paid  a  cbiarge  which  the  state 
might  fairly  and  justly  make  a  legal  one  upon  the  land,  and 
which  the  owner  of  the  land  ought  himself  to  have  paid  to 
the  state,  there  is  no  reason  why  the  state  should  not  give  to 
the  purchaser,  when  he  loses  the  expected  benefit  of  the  pur- 
chase, a  remedy  to  recover  the  amount  of  the  tax  from  the 
party  who  ought  to  have  paid  it.  This  is  the  province  of  reme- 
dial laws;  to  give  new  remedies  where  none  at  all  or  only  in- 
adequate remedies  existed  before.  And  so  favorably  are  such 
laws  regarded  that  they  always  receive  at  the  hands  of  the 
courts  a  benign  and  favorable  construction.' 

But  if  the  tax  itself  were  vicious ;  if  it  were  laid  for  a  pri- 
vate and  not  a  public  purpose ;  if  it  were  a  special  and  arbi- 
trary exaction  from  one  person  while  the  rest  of  the  community 

598,  citing  People  v.  "Wallace,  in  satae  court,  same  term.  A  statute  jHie- 
cluding  the  owner  from  contesting  a  tax  sale,  iiniess  he  has  paid  or  tendered 
the  taxes,  cannot  be  extended  by  construction  to  embrace  the  case  of  laads 
forfeited  to  the  state.  Williamsburg  v.  Lord,  51  Me.,  599.  Nor  can  it  be 
appUed  to  a  case  where  the  owner,  before  the  tax  sale,  went  to  tte  proper 
office  with  his  list  of  lands  and  paid  aU  taxes  except  one  road  tax,  which, 
by  mistake  of  the  qfScer,  was  not  included.  Breisch  v.  Coxe,  81  Pa.  St., 
336. 

A  decree  settling  the  title  to  land  in  the  original  holder,  as  against  a  tax 
purchaser,  does  not  bar  an  action  to  recover  for  taxes  paid  by  the  latter  in 
good  faith  upon  the  land  in  controversy.  Stewart  v.  Corbin,  38  la.,  571. 
As  to  lien  for  taxes  paid  after  the  bar  of  the  statute  of  limitations  has  at- 
tached, see  Brown  v.  Fodder,  81  Ind.,  491. 

1 A  statute  provided  that  the  holder  of  a  tax  title  should  not  be  entitled  to 
possession  as  against  the  holder  of  a  subsequent  tax  deed  nntU  he  should 
have  paid  or  tendered  to  the  latter  the  amount  of  tax  for  which  the  subsequent 
deed  was  given.  3eld,  that  the  subsequent  title  intended  was  not  neces- 
sarily a  legal  title,  though  the  tax  on  wMch  it  was  based  must  not  h^ve 
been  one  that  was  merely  arbitrary^  but  have  some  warrant  in  law.  Sin- 
clair V.  Learned,  51  Mich.,  335. 

Payment  of  an  arbitrary  amount  coTild  not  be  coerced  in  this  indirect  way. 
Ibid. 
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equally  interested  was  not  taxed  at  all,  or  if  for  any  similar 
reason  the  charge  was  not  just  and  equitable  as  a  o;ainst  the 
owner  of  the  land  or  the  land  itself,  so  that  the  legislature 
could  not  have  vahdated  it  retrospectively  by  a  direct  enact- 
ment, it  is  not  perceived  on  what  grounds  an  authority  to  vali- 
date it  by  this  indirect  and  circuitous  method  can  be  supported. 
The  legislature  can  have  no  more  authority  to  compel  the 
land  owner  to  pay  a  lawless  exaction  to  a  third  person  than  it 
has  to  compel  a  like  payment  to  the  state  directly.  The  one 
as  much  as  the  other  would  be  robbery.  If  the  land  owner 
performs  all  his  duty  to  the  state,  nothing  which  the  tax  offi- 
cers can  do  without  his  consent,  and  in  the  direction  of  depriv- 
ing him  of  his  freehold,  can  raise  against  him  an  equity 
requiring  him  to  do  more.  The  rule  ccmeat  emptor  apphes  to 
the  purchaser.  He  takes  all  the  risks  of  his  purchase,  and  if 
he  finds  in  any  case  that  he  has  secured  neither  the  title  he 
bid  for  nor  any  equitable  claim  against  the  owner,  the  state 
may,  if  it  see  fit,  make  reparation  itself ;  but  it  has  no  more 
authority  to  compel  the  owner  of  the  land  to  do  so  than  to 
exercise  the  hke  compulsion  against  any  other  person.^ 

1  This  is  the  substance  of  the  decision  in  Hart  v.  Henderson,  17  Mich.,  218. 
How  far  it  may  be  just,  and  therefore  competent,  to  compel  the  land  owner, 
iu  cases  where  the  tax  was  just  but  the  proceedings  to  make  it  a  charge  on 
person  or  property  void,  to  pay  the  cost  of  such  void  proceedings,  is  a  ques- 
tion that  wiU  be  very  likely  at  some  time  to  come  up  for  determination.  It 
is  certainly  difificult  to  perceive  how  any  equitable  claim  can  exist  against 
any  one  for  the  post  of  void  proceedings.  See  Sinclair  v.  Learned,  51  Mich., 
335.  The  Illinois  statute  of  1889  provided  that  "no  person  shall  be  per- 
initted  to  question  the  title  acquired  by  a  sheriff's  deed  without  first  show- 
ing that  he  or  she,  or  the  person  under  whom  he  or  she  claims  title,  liad  title 
to  the  land  at  the  time  of  the  sale,  or  that  the  title  was  obtained  from  the 
United  States  or  this  state  after  the  sale,  and  that  all  taxes  due  upon  the 
land  have  been  paid  by  such  person  or  the  person  under  whom  he  claims 
title  aforesaid."  It  has  been  decided  that  notwithstanding  this  statute,  the 
party  defendant  may  contest  the  tax  title,  if  the  taxes  due  to  the  state  have 
been  paid,  no  matter  by  whom.  Curry  v.  Hinman,  11  111.,  430.  See  Con- 
way V.  Cable,  37  IU.,  82.  Also  that  if  one  was  in  possession  of  the  land 
claiming  title  when  the  sale  was  made,  that  is  sufficient  evidence  of  title. 
Luskv.  Harber,  8  IU.,  158;  Curry  v.  Hinman,  11  IU.,  430.  The  foUowing 
cases  throw  light  on  the  construction  of  this  statute :  Hinman  v.  Pope,  6 
LI.,  131, 138;  Bestor  v.  Powell,  7  IU.,  119;  Atkins  v.  Hinman,  7  IU.,  487,  453; 
Spellman  t;.  Curtenius,  12  IU.,  409;  Hope  v.  Sawyer,  14  IU.,  354;  BiUings  v. 
Detten,  15  IU.,  218;  PoUi  v.  HiU,  15  IU.,  130;  Chapin  v.  Curtenius,  15  IU., 
427,  433.    In  Wisconsin  it  is  held  that  the  requirement  of  payment  of  the 
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"WTiat  is  said  above  regarding  lawless  exactions  is  applicable 
in  full  force  to  a  case  in  which  the  sum  demanded  may  be  law- 
ful in  part,  but  is  swelled  by  unjust  and  illegal  additions.' 

Payments  for  Betterments.  Another  common  provision  is 
that  the  owner  of  the  original  title,  in  the  event  of  his  estab- 
lishing his  title  to  the  land,  shall  pay  to  the  tax  purchaser  the 
enhanced  value  of  the  land  in  consequence  of  the  expenditures 
the  latter  has  made  upon  it.  The  requirement  that  payment 
shall  be  made  of  the  fair  value  of  betterments  which  an  ad- 
verse claimant  has  made  in  good  faith  upon  the  land,  and  which 
the  party  making  them  must  now  lose,  is  one  that,  under  ordi- 
nary circumstances,  is  eminently  just  and  proper.  No  serious 
question  of  the  right  of  the  legislature  to  make  such  require- 
ments can  well  arise,  and  if  it  could,  it  must  now  be  considered 
as  conclusively  settled  by  the  decisions  in  its  favor.'  The  re- 
quirement is  at  this  time  very  generally  made. 

tax  before  the  original  owner  can  contest  the  tax  title  can  only  be  applied 
to  oases  where  the  tax  is  irregular,  and  not  to  those  where  the  objections 
go  to  the  groundwork  of  the  tax.  Philleo  v.  Hiles,  43  Wis.,  537;  Marsh  v. 
Supervisors,  42  Wis.,  503;  Plumer  v.  Supervisors,  46  Wis.,  163;  Tierney  v. 
Lumbering  Co.,  47  Wis.,  248. 

1 A  provision  that  before  any  person  claiming  title  to  real  property  sold  for 
taxes  shall  be  entitled  to  prosecute  or  defend  any  suit  against  any  person 
claiming  such  property  under  any  tax  sale,  he  shall  deposit  double  the  pur- 
chase money,  and  all  taxes  and  interest  since  sale,  the  value  of  improve- 
ments and  probable  costs  of  suit,  is  an  unreasonable  condition  attached  to 
the  right  to  suit  and  is  therefore  unconstitutional.  Lassetter  v.  Lee,  68  Ala., 
267. 

2  Brown  v.  Storm,  4  Vt. ,  37 ;  Whitney  v.  Richardson,  31  Vt. ,  300,  306 ;  Arm- 
strong V.  Jackson,  1  Blackf.,  374;  Fowler  v.  Halbert,  4  Bibb,  53,  54;  Bracket 
V.  Norcross,  1  Me.,  89,  93;  Withington  v.  Corey,  3  N.  H.,  115;  Hunt's  Lessee 
V.  McMahan,  5  Oliio,  133 ;  Longworth  v.  Wolfington,  6  Ohio,  9,  10 ;  Bacon  u. 
CaUender,  6  Mass.,  303;  Jones  v.  Carter,  13  Mass.,  314;  Scott  v.  Mather,  14 
Tex.,  235;  Saunders  v.  Wilson,  19  Tex.,  194;  Cliilds  v.  Shower,  18  la., 
261;  Pacquettei).  Pickness,  19  Wis.,  219;  Coney  v.  Owen,  6  Watts,  435; 
Steele  v.  Spruance,  33  Pa.  St.,  256;  Lynch  v.  Brudie,  63  Pa.  St.,  206;  Doth- 
age  V.  Stuart,  85  Mo.,  351 ;  Fenwick  v.  Gill,  38  Mo.,  510;  Craig  v.  Flanagin, 
31  Ark.,  319;  Pope  v.  Macon,  33  Ark.,  644;  Marlow  v.  Adams,  34  Ai-k.,  109; 
King  V.  Harrington,  18  Mich.,  313;  Howard  v.  Zeyer,  18  La.  An.,  407;  Love 
V.  Shartzer,  31  Cal.,  487;  Stebbins  v.  Guthrie,  4  Kan.,  353;  Haney  u  Cole, 
28  Ark.,  299 ;  Smith  ii.  Smith,  15  Kan.,  290 ;  Clewis  v.  Hartmam,  71  Ga.,  810. 

Some  of  the  statutes  give  the  value  of  the  improvements  to  those  only 
who  have  been  in  possession,  claiming  title  in  good  faith.  In  Texas  it  has  been 
held  that  the  tax  purchaser  is  not  a  possessor  in  good  faith,  and  conse- 
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Short  Statutes  of  Limitation.  It  has  also  been  thought  wise 
in  some  states  to  prescribe  a  short  time  within  which  actions 
may  be  brought  by  oAvners  of  the  original  title  to  test  the  valid- 

quently  not  entitled  to  compensation  for  improvements,  if  his  deed  was 
void  for  vs^ant  of  authority  in  the  officer  to  sell,  and  hy  proper  diligence  he 
might  have  known  the  fact.  Eobson  ■«.  Osborn,  13  Tex.,  298,  307.  In  Indi- 
ana the  claimant  must  have  had  at  least  color  of  title.  Cain  v.  Hunt,  41 
Ind.,  466.  But  in  Pennsylvania,  and,  perhaps,  in  most  of  the  states,  the 
owner,  recovering  his  lands,  may  have  judgment  against  him  for  improve- 
ments, though  the  tax  proceedings  were  wholly  void.  Gilmore  v.  Thomp- 
son, 3  "Watts,  106  (where  the  tax  had  been  paid  before  sale) ;  Coney  v.  Owen, 
6  Watts,  435  (where  the  land  was  exempt  from  taxation) ;  Lynch  v.  Brudie, 
63  Pa.  St.,  206.  See  Zweitusoh  v.  Watkins,  61  Wis.,  615 ;  Hickman  v.  Dawson, 
35  La.  An. ,  1086,  citing  several  cases.  But  it  would  be  otherwise  if  the  lands 
were  seated  so  that  the  sale  would  be  void,  not  because  of  defective  proceed- 
ings, but  because  of  the  absence  of  jurisdiction  to  proceed  at  all.  See  Lam- 
bertson  v.  Hogan,  3  Pa.  St.,  23,  and  cases  cited.  In  Rogers  v.  Johnson,  67 
Pa.  St.,  43,  47,  Agnew,  J.,  gives  the  explanation  of  the  difference :  "The 
distinction  between  a  sale  absolutely  void,  from  want  of  jurisdiction  to  sell, 
and  one  merely  void  because  of  a  fatal  defect  in  the  proceedings,  is  palpable. 
Thus  in  McKee  v.  Lamberton,  2  W.  &  S.,  107,  114,  and  Cranmer  v.  Hall,  4 
W.  &  S. ,  36,  where  the  land  was  seated  and  the  treasurer  had  no  authority 
to  sell,  it  was  held  that  the  purchaser  was  not  entitled  to  be  compensated 
for  his  improvements ;  while  in  Coney  v.  Owen,  6  Watts,  435,  and  Gilmore 
V.  Thompson,  3  Watts,  106,  where  the  lands  were  unseated  and  the  treasurer 
had  general  jurisdiction,  but  the  sales  were  void  because,  in  the  first  place, 
of  exemption  from  taxation,  and  in  the  second,  because  of  a  prior  payment 
of  the  taxes,  the  purchaser  was  held  to  be  entitled  to  his  improvements. 
There  are  other  cases,  even  where  the  irregularity  has  deprived  the  owner 
of  his  surplus  bond,  where  the  sales  have  been  sustained.  Thus,  the  sales 
w^ere  supported  in  Gibson  v.  Robbins,  9  Watts,  156,  where  the  treasurer 
charged  too  much  costs  and  appropriated  the  whole  bid,  where  a  surplus 
would  have  existed  for  which  a  bond  should  have  been  taken ;  and  in  Peters 
V.  Heasley,  10  Watts,  208,  and  Russell  v.  Reed,  27  Pa.  St.,  166,  where  the 
commissioners  of  the  county  bid  more  than  the  taxes  and  costs,  and  the 
owner  was  thereby  deprived  of  his  security  for  the  surplus.  So,  also,  the  sale 
was  supported  in  Frick  v.  Sterrett,  4  W.  &  S.,  269,  where  the  treasurer,  by 
mistake,  took  the  bond  for  less  than  the  true  surplus.  To  these  cases  may 
be  added  Bayard  v.  Inglis,  5  W.  &  8.,  465,  and  Burdu.  Patterson,  22  Pa.  St., 
319,  where  no  bonds  were  given  when  the  sale  was  made  and  deed  deUvered. 
In  the  former  the  bond  was  not  given  until  nearly  two  years  afterwards,  and 
it  was  never  filed." 

Betterments,  made  before  the  tax  title  accrued,  cannot  be  recovered  for. 
Wheeler  v.  Merriman,  30  Minn.,  373:  Jacks  v.  Dyer,  31  Ark.,  334.  Nor  can 
those  which  were  made  only  in  part  under  the  tax  title.  Sands  v.  Davis,  40 
Mich.,  14.  Nor,  if  they  were  made  while  the  land  belonged  to  the  United 
States,  can  a  purchaser  from  the  United  States  be  required  to  pay  for  them, 
Gaither  v.  Lawson,  31  Ark.,  379. 
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ity  of  tlie  tax  deed,  and  to  bar  them  of  all  remedy  if  the  time 
is  suffered  to  elapse  without  suit.  Such  statutes  are  enacted 
under  the  sovereign  power  of  the  state  to  limit  within  reason- 
able bounds  the  time  for  which  its  courts  shall  remain  open  for 
the  adjustment  of  controversies,  and  when  the  time  is  not  un- 
reasonably short  they  are  grounded  in  sound  policy.  But  like 
every  other  power  of  government,  the  power  to  lunit  the  time 
for  bringing  suits  is  not  altogether  arbitrary  and  unrestricted, 
and  it  is  not  unlikely  that  it  will  be  found  to  have  been  in  some 
cases  exceeded  in  the  enactment  of  laws  not  warranted  by  con- 
stitutional principles. 

The  most  common  limitation  of  time  for  actions  for  the 
recovery  of  land  is  twenty  years  from  the  time  when  the  right 
of  action  accrued,  and  the  right  of/  action  at  the  common  law 
accrues  when  adverse  possession  begins.  But  this  period  the 
legislature  has  undoubted  right  to  shorten,  either  generally  as 
to  all  classes  of  cases,  or  specially  as  to  some  classes,  as  in  its 
wisdom  shall  be  deemed  just  and  politic.  Having  this  author- 
ity it  has  in  some  cases  been  persuaded  to  so  exercise  it  for  the 
special  class  of  land  controversies  in  which  tax  titles  are  brought 
in  question,  as  to  reduce  the  time  for  contesting  the  validity  of 
a  tax  title  to  five  years,  or  even  to  a  still  shorter  period.  The 
statutes  to  this  effect  have  not  always  been  couched  in  the  ordi- 
nary terms  of  statutes  of  limitation ;  they  have  not  been  simply 
statutes  limiting  a  time  for  the  bringing  of  suits  after  cause  of 
action  has  accrued,  but  if  literally  interpreted  they  have  seemed 
to  fix  a  time  after  the  lapse  of  which,  irrespective  of  possession 
or  other  circumstance,  the  tax  title  should  be  deemed  legal,  and 
not  be  open  to  question.  This  feature  of  such  statutes  has 
raised  serious  doubts  whether  the  legislature  in  adopting  it  has 
not  exceeded  its  constitutional  power.  The  short  period  of 
limitation  it  is  entirely  competent  for  the  legislature  to  pre- 
scribe,^ but  it  may  be  questioned  whether  an  act  which  merely 
Umits  a  time  within  which  a  bad  title  may  ripen  into  a  good 

1  Thomas  t).  Stickle,  33  la.,  71  (citing  Henderson  v.  Oliver,  38  la.,  20;  EI- 
dridge  v.  Kuehl,  37  la.,  160);  Sliiek  v.  McElroy,  20  Pa.  St.,  25;  Edgerton  v. 
Bird,  6  Wis.,  527,  532;  Spreckerij.  Wakeley,  11  Wis.,  432.  The  short  statute 
of  Umitation  can  have  no  application  in  a  case  in  which,  though  a  tax  deed 
was  given,  there  was  in  fact  no  tux  laid.  Florida  Sav.  Bank  v.  Brittain,  20 
Fla,,  507. 
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one  is,  either  in  spirit,  purpose  or  effect,  an  act  in  the  nature  of 
an  act  of  limitation. 

Three  different  classes  of  cases  may  be  affected  by  such 
statutes:  1.  Those  in  which  the  owner  of  the  original  title 
remains  in  possession  after  the  tax  sale.  2.  Those  in  which  the 
land  is  then  and  remains  afterward  unoccupied.  3.  Those  in 
which  the  tax  purchaser  enters  and  holds  possession  claiming 
title. 

In  the  third  class  of  cases  there  can  be  no  suflBcient  reason 
why  the  holder  of  the  original  title  should  not  be  required  to 
bring  suit  in  a  time  less  than  twenty  years.  By  the  adverse 
possession  he  is  excluded  from  the  enjoyment  of  any  right  he 
may  claim,  and  public  policy  no  less  than  justice  to  the  tax  pur- 
chaser requires  that  he  should  bring  his  suit  within  a  reasonable 
time,  in  order  that  all  contested  questions  may  be  put  at  rest 
while  the  facts  are  recent  and  presumably  susceptible  of  proof. 
And  it  cannot  be  said  that  five  years,^  or  perhaps  even  three 
years,^isnot  a  reasonable  time  for  the  institution  of  such  a  suit. 

In  the  first  class  of  cases  it  would  be  manifest  and  most  gross 
injustice  to  make  lapse  of  time  alone  extinguish  the  title  of  the 
original  owner.  Being  in  the  full  possession  of  his  rights,  it  is 
the  adverse  claimant  and  not  himself  who  seems  to  be  negli- 
gent in  not  bringing  suit.  And  it  is  not  surprising  that,  under 
such  circumstances,  question  should  be  made  whether  it  is  com- 
petent to  limit  a  period  at  the  expiration  of  which  the  tax  title 
shall  become  a  perfect  title  and  not  open  to  controversy  or  dis- 
pute.' If  distinct  notice  Avere  required  to  be  given  to  the  orig- 
inal owner  that  title  was  claimed  under  the  tax  deed,  and  a 

1  Lassitter  w.  Lee,  68  Ala.  ,287.  A  statute  fixing  a  five-year  limitation  should 
be  strictly  construed,  and  it  will  not  be  applied  to  an  equitable  action  to 
quiet  title  claimed  to  be  clouded  by  a  tax  deed.  Farrar  v.  Clark,  85Ind., 
469;  Gabe  v.  Root,  93  Ind.,  256. 

2  A  Kansas  statute  required  the  holder  of  a  tax  title  to  bring  suit  within 
two  years  from  the  recording  of  his  deed.  He  delayed  to  record  it  for  eight 
years.  Held  that  he  then  had  two  years  in  which  to  bring  suit.  Estes  v. 
Stebbins,  25  Kan.,  315.  In  Minnesota  a  statute  required  that  proceedings  to 
test  the  vaUdity  of  a  tax  title  should  be  brought  within  three  years.  Tins 
being  afterward  repealed,  it  was  held  that  actions  might  then  be  brought  ia 
cases  in  which  the  time  had  fuUy  run  before  the  repeal.  Kipp  v.  Johnson, 
31  Minn.,  360.     Compare  Taylor  v.  Courtnay,  15  Neb.,  190. 

SQroesbeck  v.  Seeley,  13  Mich.,  329.  See  Conway  v.  Cable,  37  Dl.,  83; 
Case  V.  Dean,  16  Mich.,  12;  Wain  v.  Shearman,  8  S.  &  R.,  357. 
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reasonable  opportunity  afforded  for  contesting  the  title  in  some 
convenient  form  of  proceeding  tliereafter,  there  would  be  less 
reason  for  criticism  of  such  a  law;  but  the  notice  most  com- 
monly provided  for  is  such  constructive  notice  as  is  derived 
from  the  recording  of  the  tax  deed;  which  notoriously  is  of 
little  value. 

In  the  second  class  of  cases  the  proper  rule  is  not  so  clear. 
If  no  provision  is  made  by  statute  under  which  ejectment  can 
be  brought  in  the  case  of  a  vacant  possession,  it  would  seem 
that  neither  claimant  could  be  considered  in  law  negligent,  so 
as  to  render  his  claim  the  proper  subject  of  a  statute  of  repose, 
until  possession  was  taken  by  his  adversary;  but  if  ejectment 
is  allowed  in  such  cases,  then  it  may  possibly  be  within  the 
power  of  the  legislature  to  declare  that  the  title  of  that  one  of 
the  parties  who,  constructively,  is  to  be  regarded  as  in  posses- 
sion, shall  become  absolute  if  not  questioned  by  suit  within  the 
time  by  the  statute  limited  for  that  purpose. 

The  Pennsylvania  statute  of  1804  declared  that  no  action 
for  the  recovery  of  lands  sold  under  the  act  should  lie,  unless 
brought  within  five  years  after  the  sale.  But  this  the  courts 
refused  to  apply  Uterally,  because,  in  the  case  of  a  vacant  pos- 
session, it  would  cut  off  the  original  owner  without  giving  him 
the  opportunity  to  contest  the  title ;  there  being  no  statute  per- 
mitting ejectment  in  such  cases.  They  therefore  held  that  the 
statute  began  to  run,  not  from  the  sale,  but  from  the  time  of 
possession  taken  under  it.'  Subsequently,  when  the  right  to 
maintain  ejectment  for  an  unoccupied  tenement  had  been  con- 
ferred by  the  statute,  it  was  held  that  the  statute  began  to  run 
in  favor  of  the  tax  purchaser  at  the  time  the  sale  was  perfected 
by  deed,  he  being  constructively  in  possession  of  the  unoccu- 
pied premises  from  that  time.^     These  decisions  have  perhaps 

1  Wain  V.  Shearman,  8  S.  &  R. ,  357 ;  Cranmer  v.  Hall,  4  W.  &  S. ,  36.  See 
also,  Baker  v.  Kelly,  11  Minn.,  480;  Boeck  v.  Merriam,  16  Neb.,  199.  See 
Dreutzer*.  Baker,  60  Wis.,  179. 

2  "  It  was  argued  that  the  limitation  in  the  act  of  1804  does  not  apply  to  a 
case  where  the  owner  is  in  possession.  That  is  true,  as  was  determined  in 
Bigler  v.  Karnes,  4  W.  &  S.,  137,  and  Shearer  v.  Woodburn,  10  Pa.  St.,  511. 
But  that  is  where  the  possession  is  acttiM,  and  the  owner  is  thus  daily  and 
hourly  challenging  the  validity  of  the  tax  title.  It  is  not  so,  however,  in 
any  other  case,  and  it  is  settled  that  in  all  other  cases  the  limitation  runs 
from  the  time  of  the  sale,  and  not  from  the  time  when  possession  is  taien 
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given  effect  to  the  statute  as  nearly  as  was  possible,  consistent 
"with  fundamental  rules  of  right.' 

The  "Wisconsin  statute  provides  that  "  any  suit  or  proceeding 
for  the  recovery  of  lands  sold  for  taxes,  except  in  cases  where 
the  taxes  have  been  paid  or  the  lands  redeemed  as  provided 
by  law,  shall  be  commenced  within  three  years  from  the  time 
of  recording,  the  tax  deed  of  sale,  and  not  thereafter."  That 
this  statute  is  valid  does  not  seem  to  have  been  very  seriously 
questioned.^    That  it  applies  against  the  holder  of  the  tax  title 

by  the  purchaser.  Parish  v.  Stevens,  3  S.  &  E.,  898,  the  first  case  decided 
under  the  act  of  1804,  on  this  point,  was  overruled  by  Wain  v.  Shearman,  8 
S.  &  R.,  357,  on  the  ground  that  an  ejectment  would  not  lie  against  a  vacant 
possession.  But  the  act  of  39th  March^  1824,  having  provided  a  remedy  for 
the  owner  in  the  case  of  a  vacant  possession,  this  court  returned  to  the  doc- 
trine of  Parish  v.  Stevens,  and  it  is  now  held  that  the  limitation  runs  frona 
the  time  of  the  sale,  and  not  of  possession.  Robb  v.  Bowen,  9  Pa.  St.,  71 ; 
Sheik -u.  McElroy,  30  Pa.  St.,  35;  Burdu.  Patterson,  33  Pa.  St.,  319;  Stewart 
V.  Ttevor,  56  Pa.  St.,  874.  In  the  last  case.  Justice  Strong,  summing  up  the 
cases,. says:  '  Since  the  act  of  39th  March,  1834,  the  limitation  is  perfect  at 
the  end  of  five  years  from  the  delivery  of  the  deed  to  the  'purchaser,  with- 
out regard  to  possession.' "  Agnew,  J.,  in  Rogers  v.  Johnson,  67  Pa.  St.,  43, 
48.    See,  also,  to  the  same  effect,  Johnston  v.  Jackson,  70  Pa.  St.,  164. 

1 A  statute  providing  that  no  action  for  the  recovery  of  land  sold  for  taxes 
shall  lie,  "  unless  brought  within  five  years  after  the  sale  thereof  for  taxes, 
as  aforesaid,"  wiU  not  benefit  the  holder  of  the  tax  title  when  suing  as 
plaintiff ;  and  if  he  sues  after  five  years  he  must  show  a  valid  title.  Bigler 
V.  Karnes,  4  W.  &  S.,  137;  Shearer  v.  Woodburn,  10  Pa.  St.,  511;  Hole  v. 
Rittenhouse,  19  Pa.  St.,  305;  McReynolds  v.  Longenberger,  57  Pa.  St.,  13. 
It  has  been  decided  in  Pennsylvania  that,  as  against  a  mere  intruder,  the  tax 
deed,  with  evidence  of  title  out  of  commonwealth,  is  sufficient.  Crum  v. 
Burke,  35  Pa.  St.,  377,  381,  citing  Foust  v.  Ross,  1  W.  &  S.,  501 ;  Foster  v. 
McDivitt,  9  Watts,  344 ;  Dikeman  v.  Parrish,  6  ?a.  St.,  310.  And  see  Shearer 
V.  Woodburn,  10  Pa.  St.,  511;  Troutman  v.  May,  33  Pa.  St.,  455;  Wheeler 
V.  Winn,  53  Pa.  St.,  133;  Hess  v.  Herrington,  73  Pa.  St.,  438. 

2  For  decisions  sustaining  like  statutes  where  the  tax  purchaser  has  been 
in  possession,  see  Pillow  v.  Roberts,  13  How.,  473;  Vancleave  v.  MUliken,  13 
Ind.,  105;  Doe  v.  Hearick,  14  Ind.,  342;  Gofer  v.  Brooks,  30  Ark.,  543; 
Sprague  v.  Pitt,  McCahon,  813;  Bowman  v.  CockriU,  6  Kan.,  311.  See  De 
Graw  V.  Taylor,  37  Mo.,  310;  Pease  v.  Lawson,  33  Mo.,  35;  McNamara  v. 
Estes,  38  la.,  346;  Eldredge  v.  Kuehl,  37  la.,  160;  Henderson  v.  Oliver,  38 
la.,  30;  Case  of  Albee,  38  la.,  377;  MoOready  v.  Sexton,  39  la.,  356;  Henley 
u.  Street,  39  la.,  439;  Thomas  v.  Stickle,  33  la.,  71;  Douglass  v.  TuUock,  34 
la.,  262;  Jeffreys.  Brokaw,  35  la.,  505.  The  three-year  limitation  applies 
though  the  land  is  unoccupied.  Hiles  v.  La  Flesh,  59  Wis.,  465.  After  the 
three  years  has  run  the  tax  deed  cannot  be  impeached  by  proof  that  there 
was  no  valid  assessment.     Oconto  Co.  v.  Jerrard,  46  Wis.,  317,  citing  Marsh 
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as  well  as  in  his  favor  has  been  the  conclusion  of  the  courts, 
and  it  therefore  cuts  off  either  the  original  owner  or  the  tax 
purchaser,  if  the  adverse  claimant  has  been  in  the  occupation 
of  the  land  for  the  period  named.^  It  is  also  decided  that, 
when  the  land  is  unoccupied,  the  holder  of  the  tax  title  has 
constructive  possession,  and  if  the  owner  of  the  original  title 
does  not  bring  ejectment  (which  the  statute  permits  in  such 
case)  within  the  three  years  he  is  barred,^  but  that  if  the  tax 
deed  is  void  on  its  face,  the  grantee  in  it  has  no  constructive 
JDOSsession,  and  in  such  case  the  statute  does  not  run  in  his 
favor,'  though  it  would  do  so,  even  under  a  void  deed,  if  his 
possession  were  actual,  open  and  notorious.*    On  the  other 

V.  Supervisors,  42  Wis.,  503;  Lawrence  v.  Kenney,  33  Wis.,  381;  Wood  v. 
Meyer,  36  Wis.,  308.  Nor  because  in  the  sum  for  which  sale  was  made  a 
revenue  stamp  was  included.    Milledge  v.  Coleman,  47  Wis.,  184. 

lEdgarton  v.  Bird,  6  Wis.,  537;  Sprecher  u.  Wakeley,  11  Wis.,  433;  Knox 
V.  Cleveland,  13  Wis.,  245;  Jones  v.  Collins,  16  Wis.,  594;  Parish  v.  Eager, 
15  Wis.,  533;  Whitney  u.  Marshall,  17  Wis.,  174.  These  decisions  held  ap- 
pUcable  to  the  lo^a  statute.  Brown  v.  Painter,  38  la.,  456;  Laverty  v.  Sex- 
ton, 41  la.,  435;  Peck  v.  Sexton,  41  la.,  566;  Wallace  v.  Sexton,  44  la.,  357; 
Barrett  v.  Holmes,  103  U.  S.,  651.  In  Mississippi  the  running  of  the  statute 
in  favor  of  the  original  owner  is  not  affected  by  the  pendency  of  statutory 
proceedings  by  the  tax  purchaser  to  confirm  his  title.  BeU  v.  Coats,  56 
Miss.,  776.  Under  a  similar  Indiana  statute  it  is  held  that  a  purchaser  who 
has  been  prevented  by  htigation  from  asserting  his  rights  tUl  after  five 
years  may  then  have  relief  in  equity.  Union,  etc.,  Ins.  Co.  v.  Dice,  14  Fed. 
Eep.,  523. 

2 Gunnison  t\  Hoehne,  18  Wis.,  368;  Lawrence  v.  Kenney,  33  Wis.,  281. 
See  HiU  v.  Kricke,  11  Wis.,  443;  Dean  v.  Earley,  15  Wis.,  100. 

3  Lain  v.  Shepardson,  18  Wis.,  59 ;  Cutler  v.  Hurlbut,  39  Wis.,  153.  To  the 
same  eiiect  are  Taylor  v.  Miles,  5  Kan.,  498;  Shoat  v.  Walker,  6  Kan.,  65. 
See  Leffingwell  v.  Warren,  3  Black,  599;  HaU  v.  Dodge,  18  Kan.,  377. 

The  rule  was  laid  down  in  Sydnor  v.  Palmer,  39  Wis.,  336,  that,  under 
statutes  of  limitations,  "evidence  of  adverse  possession  is  always  to  be 
strictly  construed,  and  every  presumption  is  to  be  made  in  favor  of  the  true 
owner."  In  Wilson  v.  Henry,  35  Wis.,  341,  345,  this  rule  is  explained  as 
applying  to  the  holder  of  the  tax  title  when  he  claims  by  constructive  pos- 
session, and  the  "  true  owner  "  is  in  such  case  to  be  regarded  as  the  original 
owner,  notwithstanding  any  technical  defects  that  may  be  found  in  his 
claim  of  title.     See  Dreutzer  v.  Baker,  60  Wis.,  179. 

*  Lindsay  v.  Fay,  35  Wis. ,  460.  On  this  point,  see  also  Cof er  v.  Brooks,  20 
Ark.,  542;  Hoffman  v.  Harrington,  28  Mich.,  90;  Washburn  v.  Cutter,  17 
Minn.,  361.  The  statute  does  not  apply  to  a  tax  title  fraudulently  obtained, 
as,  for  example,  by  an  agent  who  bought  in  his  principal's  land  when  he 
should  have  paid  the  tax.    McMahon  v.  McGraw,  36  Wis.,  614,    And  see 


* 
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hand  a  similar  possession  on  tlie  part  of  the  original  owner 
would  interrupt  the  running  of  the  statute  against  him,  not- 
withstanding the  tax  deed  is  recorded.^ 

In  Iowa  the  decisions  under  a  statute  corresponding  to  that 
of  Wisconsin  have  been  essentially  the  same  as  in  the  latter 
state.  The  statute  begins  to  run  as  against  the  owner  of  the 
tax  title  as  soon  as  his  right  to  a  deed  becomes  complete,  and 
he  cannot  by  his  own  act  prevent  it ;  but  as  against  the  owner 
of  the  original  title,  it  dates  from  the  recording  of  the  tax 
deed.^  Irregularities  in  the  assessment  or  in  the  subsequent 
proceedings  will  not  preclude  the  five  years  bar  in  favor  of  the 

Carithers  v.  Weaver,  7  Kan.,  110.  Nor  does  it  apply  where  the  tax  sale  was 
based  upon  an  assessment  made  by  a  town  having  no  jurisdiction  of  the 
land.  Wadleigh  v.  Marathon  Co.  Bank,  58  Wis.,  546,  citing  Smith  v.  Sherry, 
54  Wis.,  114. 

1  Lewis  V.  Disher,  33  Wis.,  504;  Wilson  v.  Henry,  35  Wis.,  341,  and  40 
Wis.,  594;  Coleman  v.  Eldred,  44  Wis.,  310;  Smith  v.  Ford,  48  Wis.,  115; 
Stephenson  v.  Wilson,  50  Wis.,  95 ;  Haseltine  v.  Mosher,  51  Wis.,  443;  Smith 
V.  Sherry,  54  Wis.,  114.  This  is  but  just,  as  untU  the  tax  purchaser  takes 
possession  ejectment  cannot  be  maintained  against  him.  Lombard  v.  Cul- 
bertson,  59  Wis.,  433. 

The  special  statute  of  limitations  in  tax  deed  cases  must  be  pleaded  (Mor- 
gan V.  Bishop,  56  Wis.,  384),  provided  there  is  opportunity  for  it.  Dreutzer 
V.  Baker,  60  Wis.  ,179.  But  the  plaintiff  may  give  in  evidence  any  facts 
which  would  defeat  the  deed  without  pleading  them.  Morgan  v.  Bishop, 
56  Wis.,  284,  citing  Kent  v.  Agard,  34  Wis.,  378;  McMahon  v.  McGraw,  36 
Wis.,  614;  Nielson  v.  Sohuckman,  53  Wis.,. 638.  The  recording  of  a  tax 
deed  by  one  in  possession  at  the  time  must  be  deemed  for  the  purposes  of 
the  statute  of  limitations  a  new  entry.     Link  v.  Doerfer,  43  Wis.,  391. 

Under  a  statute  which  made  the  time  for  limitation  of  action  to  contest 
a  tax  title  run  from  the  filing  an  affidavit  that  the  land  was  unoccupied, 
an  affidavit  was  made  by  one  having  no  knowledge  of  the  fact,  but  the 
land  was  in  truth  unoccupied.  Held  that  the  want  of  affiant's  knowledge 
would  not  prevent  running  of  statute.  McDonald  v.  Daniels,  58  Wis.,  426. 
As  to  the  requisites  of  such  an  affidavit,  see  Dreutzer  v.  Smith,  56  Wis.,  393 ; 
Howe  V.  Genin,  57  Wis.,  368. 

As  to  the  possession  which  would  be  sufficient  to  interrupt  the  running  of 
the  statute  as  against  the  tax  title,  see  Lewis  v.  Disher,  33  Wis.,  504;  Wilson 
V.  Henry,  40  Wis.,  594;  Coleman  v.  Eldred,  44  Wis.,  310;  Smith  v.  Ford, 
48  Wis.,  115;  Stephenson  u  Wilson,  50  Wis.,  95;  Haseltine  v.  Mosher,  51 
Wis.,  443. 

^Hintrager  c,  Hennessy,  46  la.,  600.     See  Bailey  v.  Howard,  55  la.,  290; 
Thornton  v.  Jones,  47  la.,  397;  Barrett  v.  Holmes,  103  U.  S.,'651.    As  to  the 
effect  of  disability  of  infancy,  see  Gibbs  v.  Sawyer,  48  la.,  443. 
86 
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tax  purchaser  ;i  but  if  there  is  neither  a  valid  assessment  nor 
levy,  the  statute  has  no  application;-  neither  has  it  when  the 
tax  title  is  held  by  agreement  as  security  merely,'  nor  when 
the  person  against  whom  action  is  brought  is  a  stranger  to  the 
patent  title,  and  was  not  in  possession  when  the  tax  deed  was 
made ;  *  nor  when  the  holder  of  the  tax  title  is  tenant  in  com- 
mon with  the  other  party,  and  as  such  would  not  be  entitled 
to  cut  off  the  right  of  the  other  by  buying  at  a  tax  sale.'  The 
statute  runs  against  a  city  or  county  as  well  as  against  natural 
persons.*  Where  the  owner  of  the  patent  title  has  retained 
possession  until  the  tax  purchaser  is  barred,  he  may  bring  suit 
in  equity  to  remove  the  cloud  upon  his  title ; '  and  the  tax  pur- 
chaser, if  in  possession,  has  a  corresponding  right.^  An  assi^ee 
has  no  better  right  than  his  assignor ;  and  a  tenant  or  licensee 
in  possession  cannot,  by  becoming  assignee  of  a  tax  title  al- 
ready barred,  make  defense  under  it  to  a  suit  to  quiet  title.^ 
The  rule  that  the  owner  of  the  tax  title  is  deemed  to  be  con- 


1  Pierce  v.  Weare,  41  la.,  378;  Bullis  v.  Marsh,  56  la.,  747;  Monku.  Cor- 
bin,  58  la.,  503. 

2 Early  v.  Whittingham,  43  la.,  163;  Patton  v.  Luther,  47  la..  236. 

3  Jordan  v.  Brown,  56  la.,  281. 

•Lockridge  v.  Daggett,  47  la.,  679;  S.  C,  54  la.,  383. 

6  Austin  V.  Barrett,  44  la.,  488. 

6 Burlington  v.  Eaih-oad  Co.,  41  la.,  134;  Brown  v.  Painter,  44  la.,  368. 
As  to  what  will  constitute  actual  possession  within  the  meaning  of  the  stat- 
ute, see  Forey  v.  Bigelow,  56  la.,  381.  The  purchaser  from  a  minor  is 
allowed  five  years  from  the  date  of  his  purchase  in  which  to  bring  an  action 
to  recover  the  land  as  against  the  holder  of  the  tax  title,  but  the  latter  has 
no  extension  of  time  by  reason  of  the  minor's  disability.  McCaughan  v. 
Tatman,  53  la.,  508.  The  tax  purchaser  whose  title  fails  may  bring  suit  to 
recover  taxes  paid  within  five  years  from  the  purchase,  but  not  afterwards. 
Sexton  V.  Peck,  48  la.,  350. 

"Peck  V.  Sexton,  41  la.,  566;  Tabler  v.  Callanan,  49  la.,  363;  Patton  v. 
Luther,  47  la.,  236. 

sShawler  v.  Johnson,  52  la.,  473. 

3 Keokuk,  etc.,  R.  Co.  v.  lindly,  48  la.,  11.  And  this  notwithstanding 
any  defects  in  the  title  of  the  complainant.     Ibid. 

While  equity  will  usTially  follow  the  statutes  of  limitation,  it  will  not,  in 
any  case,  cut  off  the  rights  of  parties  to  relief  within  a  time  shorter  than 
that  prescribed  by  the  statute  for  bringing  actions  at  law,  unless  the  other 
party  is  shown  to  have  been  prejudiced  by  delay  in  some  manner,  which 
would  render  it  inequitable  to  grant  the  relief  sought.  Light  v.  West,  43 
la.,  138. 
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structively  in  possession  is  applied  in  Iowa  as  well  as  in  Wis- 
consin, and  it  is  held  that  he  need  not  bring  action  to  vindicate 
his  title  until  actual  hostile  possession  is  taken  by  another,  and 
the  bar  of  the  statute  will  be  complete  in  his  favor  after  five 
years  if  such  hostile  possession  is  not  taken.^  But  if  actual 
possession  is  taken  within  the  five  years  by  the  owner  of  the 
patent  title,  he  will  be  deemed  to  have  claimed  title  from  the 
time  the  right  of  the  tax  purchaser  accrued,  and  the  right  of 
the  latter  will  be  barred  when  the  five  years  are  completed, 
as  it  would  have  been  if  the  hostile  possession  had  cov- 
ered the  whole  period.^  In  Maryland  a  short  statute  of 
limitations  for  cases  in  which  lands  have  been  sold  for  taxes 
is  held  not  applicable  to  the  case  of  a  sale  for  non-payment 
of  an  assessment  for  paving  a  street.'  In  Arkansas  a  stat- 
ute that  "all  suits  brought  to  avoid  the  sale  of  land  for 
taxes  shall  be  commenced  within  two  years  from  the  date 
of  sale "  does  not  prevent  a  defense,  after  the  two  years, 
to  a  suit  in  ejectment  brought  by  the  tax  title  purchaser.'' 
In  Louisiana  a  statute  which  precludes  taking  advantage 
of  irregularities  in  tax  proceedings  after  the  lapse  of  five 
years  will  not  apply  to  oases  in  which  the  assessment  is  rad- 
ically defective;*  nor  to  cases  where,  by  the  recitals  of  the 
.tax  deed  or  otherwise,  it  appears  that  the  tax  sale  was  not 
legal.^  But  the  statute  covers  all  cases  of  mere  informalities.' 
In  Alabama  it  is  said  the  purpose  of  the  five  years'  statute  of 
Mmitations  is  to  give  repose  to  the  title  of  the  tax  purchaser, 
if  in  possession,  and  to  quiet  all  litigation  if  he  is  not  in  pos- 
session,^ and  the  statute  runs  from  the  time  the  tax  deed  is  ex- 

iMoingona  Coal  Co.  v.  Blair,  51  la.,  447;  Lewis  v.  Soule,  53  la.,  11;  Mo- 
Caughan  v.  Tatman,  53  la.,  508;  Gosler  v.  Tearney,  53  la.,  455;  BuUis  v. 
Marsh,  56  la.,  747;  Monk  v.  Corbin,  58  la.,  503.  In  case  of  unoccupied  land 
the  true  owner  may  bring  trespass,  though  the  defendant  has  a  tax  title  fair 
on  its  face.  Wadleigh  v.  Marathon  Co.  Bank,  58  Wis.,  546,  citing  Austin  v. 
Hold,  33  "Wis.,  478. 

2 Barrett  v.  Love,  48  la.,  103;  McCaughan  v.  Tatman,  53  la.,  508. 

s  Gould  V.  Baltimore,  59  Md.,  378;  Moore  v.  Baltimore,  61  Md.,  334. 

*  Cairo,  etc.,  R.  Co.  v.  Parks,  33  Ark.,  131. 

■'Davenport  v.  Knox,  34  La.  An.,  407;  Wederstrandt  v.  Freyhan,  34  La, 
An.,  705;  Person  v.  O'Neal,  33  La.  An.,  338. 

« Person  v.  O'Neal,  33  La.  An.,  338.     . 

'Roberts  v.  Zansler,  34  La.  An.,  305. 

sPugh  V.  Youngblood,  69  Ala.,  396. 
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ecuted.i  In  Michigan  the  short  statute  of  limitation  does  not 
apply  in  f  avoi-  of  one  who  was  in  possession  under  another 
claim  at  the  time  of  acquiring  his  tax  deed.^  In  Kansas  one 
out  of  possession  claiming  under  a  tax  deed  must  bring  action 
within  two  years  after  the  deed  is  recorded,  and  one  out  of 
possession  holding  the  record  title  must  bring  action  against 
the  tax  purchaser  A^ithin  five  years  from  the  recording  of  the 
tax  deed.'  But  the  statute  limiting  the  owner  of  the  record 
title  to  five  years  is  mandatory  only  when  he  is  out  of  posses- 
sion ;  it  is  permissive  only  as  to  one  in  possession,  since  the  ini- 
tiative in  respect  to  htigation  does  not  lie  with  him.^  If  the 
land  is  unoccupied  during  the  two  years  from  the  recording  of 
the  tax  deed,  and  the  owner  of  the  record  title  takes  posses- 
sion afterwards,  the  tax  purchaser  is  not  barred  by  the  previ- 
ous lapse  of  time.'  The  statute  wiH  not  apply  in  favor  of  the 
tax  title  if  the  deed  is  void  on  its  face,^  but  a  showing  of 
irregularities  will  not  defeat  it  if  there  was  an  actual  sale;' 
not  even  so  serious  an  irregularity  as  that  the  description  was 
fatally  defective  in  the  assessment  roll  and  certificate  of  sale.' 
In  Colorado  the  statute  does  not  run  in  favor  of  a  tax  pur- 
chaser whose  deed  is  void  on  its  face  unless  he  is  in  actual 
possession.^ 

These  references  will  be  sufficient  to  exhibit  the  general  cur- 
rent of  decision  under  these  short  statutes  of  limitation. 

1  Jones  V.  Randle,  68  Ala.,  258;  Pugh  v.  Youngblood,  69  Ala.,  396. 

^Gilman  v.  Eiopelle,  18  Mich.,  145.  A  person  claiming  under  a  tax  title 
is  a  proper  party  to  an  action  of  ejectment,  though  not  in  possession.  An- 
derson V.  Courtright,  47  Mich.,  161. 

3Thomburgh  v.  Cole,  27  Kan.,  490. 

<  Myers  v.  Coonradt,  28  K&n.,  211. 

s Myers  v.  Coonradt,  28  Kan.,  311. 

sWaterson  v.  Devoe,  18  Kan.,  223. 

7  Jordan  v.  Kyle,  27  Kan.,  190. 

s"If  the  proceedings  must  be  so  regular  as  to  make  a  valid  sale  before 
the  statute  of  limitations  will  start  to  run  upon  a  tax  deed  good  upon  its 
face,  then  the  statute  would  be  of  little  value  in  these  cases  as  a  statute  of 
repose,  for  upon  a  vahd  sale  a  vaUd  deed  can  be  compelled,  and  the  statute 
wiU  rarely  be  involied  except  in  cases  where  it  is  not  needed."  Maxson  v. 
Huston,  22  Kan.,  643.  See  Geskie  v.  Kirby,  etc.,  Co.,  106  U.  S.,  379,  for  the 
same  ruling. 

^Gomer  v.  Chaffee,  6  Col.,  314.  Qucere,  whether  it  would  then?  Com- 
pai-e  Waterson  v.  Devoe,  18  Kan.,  323.  And  see  Geskie  v.  Kixhj,  etc.,  Co., 
106  TJ.  S.,  379. 
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Oonstructive  Possession.  There  is  serious  objection  in  point 
of  policy  to  making  the  tax  deed  give  constructive  possession  of 
the  land,  with  the  consequences  that  have  been  made  to  follow, 
whether  there  are,  or  are  not,  any  impediments  in  point  of  law. 
The  principal  hardships  perhaps  under  any  system  of  tax  sales 
spring  from  the  fact  that,  in  a  considerable  portion  of  the  cases 
in  which  valuable  lands  are  lost  to  the  owners  from  delin- 
quency, it  is  not  so  much  in  consequence  of  culpable  neglect  of 
the  owners  themselves  as  through  the  negligence  of  agents,  or 
through  circumstances  which  have  cast  the  ownership  upon 
children  or  other  persons  unaccustomed  to  business,  who  are 
f oimd  to  be  in  default  before  they  have  fully  become  possessed 
of:  a  knowledge  of  either  their  rights  or  their  duties.  In  all 
these  cases  the  tax  purchaser  knows  that  he  has  bought  a  title 
which,  if  legal,  is  to  dispossess  some  title  previously  valid; 
while  the  adverse  claimant  frequently  does  not  know  or  sus- 
pect that  he  or  his  land  has  been  proceeded  against  for  dehn- 
quency,  and  he  may  for  a  series  of  years  thfereafter  continue  to 
pay  taxes  without  any  suspicion  that  he  is  paying  upon  the 
land  of  another.  ISTo  man  thinks  of  making  periodical  visits  to 
the  records,  in  order  to  see  that  his  land  is  clear  of  liens,  when 
he  is  not  conscious  of  any  default ;  and  to  allow  the  tax  pur- 
•chaser  to  lie  by  under  such  circumstances,  without  asserting  a 
claim,  by  entry  or  notice,  until,  by  the  lapse  of  a  few  years,  his 
deed  shall  ripen  into  an  indisputable  title,  is  to  encourage  him 
to  commit  what,  in  morals  at  least,  in  many  cases  becomes 
fraud  upon  the  original  o\vner.  And  the  wrong  is  still  more 
gross  and  palpable  if,  in  point  of  fact,  the  original  owner  was 
not  at  all  in  default,  and  his  land  has  been  sold  and  conveyed 
in  consequence  of  the  carelessness,  incompetency  or  fraud  of 
public  officers.  ISTevertheless  these  considerations  appeal  to 
the  legislature  rather  than  to  the  courts ;  for  it  probably  cannot 
be  said  that  it  is  beyond  the  constitutional  power  of  the  legis- 
lature to  give  the  recorded  tax  deed  conclusive  effect  as  evi- 
dence of  title  after  the  lapse  of  five  years'  time,  in  any  case 
where  the  adverse  claimant  has  no  actual  possession.^ 

J  A  statute  which  bars  the  remedy  of  the  tax  purchaser  in  five  years  from 
the  recording  of  liis  deed  is  constitutional,  he  being  at  liberty  to  sue  within 
that  time  wheth'er  the  land  is  occupied  or  not.  The  tax  purchaser  knows 
the  effect  of  the  deed,  and  "what  he  must  do  to  protect  his  title  under  it, 
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Possession  of  a  vacant  tenement  is  and  must  be  purely  a 
matter  of  fiction.  Constructive  possession  is  recognized  for 
some  purposes,  because,  under  our  peculiar  forms  of  action,  it  is 
found  necessary  in  order  to  the  protection  of  the  rights  of  the 
owner  against  trespassers.  The  fiction  is  accepted,  as  all 
fictions  in  the  law  are,  for  the  sake  of  justice ;  never  to  do  in- 
justice.' But  if  one's  freehold  has  been  illegally  sold  under 
adverse  proceedings,  there  is  no  justice  in  resorting  to  a  fiction 
of  law  in  order  to  sustain  the  sale.  What  equity  could  exist 
in  such  a  case,  if  one  has  honestly  paid  all  that  was  demanded 
of  him,  or  all  that  he  has  any  reason  to  believe  he  owed? ^ 

In  the  very  worst  Ught  in  which  the  equities  of  the  original 
owner  may  be  viewed,  they  are  at  the  least  equal  to  those  of 
the  tax  purchaser ;  and  to  make  a  fiction  the  instrument  by 
which  he  is  to  be  debarred  of  his  rights  is  a  very  severe,  if  not 
excessive,  exercise  of  authority,  where  the  legislature  had 


for  all  this  is  plainly  written  in  the  law.  .  .  He  took  the  risk  of  being 
able  to  make  his  deed  effectual  under  the  rules  prescribed  by  the  legislature. 
He  gets  all  he  bargained  for.  So  that  when  the  statute  of  limitation  cuts 
him  off,  he  having,  as  he  imagined,  been  unable  to  bring  his  suit  for  want 
of  a  party  in  adverse  possession,  he  has  been  deprived  of  no  right  which  he 
ever  possessed."  Barrett  v.  Holmes,  103  XJ.  S.,  651. 

iTruett  V.  The  Justices,  20  Ga.,  102;  Low  v.  Little,  17  Johns.,  346;  John- 
son V.  Ballou,  28  Mich.,  379,  396.  In  Taylor  v.  Miles,  5  Kan.,  498,  in  which 
it  is  held  that  the  recording  of  a  void  tax  deed  cannot  be  made  the  date 
from  which  the  statute  of  Umitations  shall  run,  Valentine,  J.,  says  (p.  515): 
"  First.  A  statute  of  limitations  can  only  be  applied  where  one  person  has 
received  or  suffered  some  injury  from  another  person,  either  in  contract  or 
tort.  It  must  operate  to  bar  a  cause  of  action,  for  it  seems  absurd  to  say 
that  a  cause  of  action  can  be  barred,  if  no  cause  of  action  has  ever  accrued. 
Second.  Every  statute  of  limitation  must  give  the  injured  party  a  reason- 
able time  in  which  to  commence  his  action,  or  the  statute  itself  is  void, 
tending  to  disturb  vested  rights.  Third.  When  the  statute  has  run  its 
full  time,  the  effect  is  to  leave  the  parties  in  possession  of  just  what  they 
had  before,  nothing  more  and  nothing  less,  and  neither  party  has  a  right  of 
action  against  the  other ;  the  injured  party  has  lost  his  remedy."  Compare 
Bowman  v.  Cockrill,  6  Kan.,  311. 

2 The  language  here  employed  is  that  of  Agnew,  J.,  ia  Brown  v.  Hays,  66 
Pa.  fSt.,  339,  236.  The  case  was  one  in  which  a  single  warrant  of  one  thou- 
sand and  twenty-six  acres  had  been  assessed  as  two  of  seven  hundred  and 
twenty-six  and  three  hundred,  respectively,  and  the  ovra.er  had  paid  the 
assessment  on  the  warrant  by  the  number.  Held,  that  the  assessment  of 
the  warrant  at  seven  hundi-ed  and  twenty-six  acres  was  not,  by  implication, 
notice  to  him  that  the  three  huudi-ed  acres  were  assessed  separately. 
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already  put  him  quite  sufficiently  at  disadvantage.  Rules  of 
evidence  are  subject  to  legislative  control ;  and  therefore  the 
legislature  may  make  the  tax  deed  evidence  of  title.  Rules  of 
limitation  are  also  subject  to  its  control,  and  therefore  the 
statute  may  quiet  an  open  and  public  exercise  of  a  right  which 
remains  unchallenged ;  but  a  purely  nominal  and  fictitious  ex- 
ercise of  a  right  by  means  of  the  recording  of  a  paper,  or  even 
without  that,  if  the  legislature  shall  think  proper  to  dispense 
with  it,  is  a  very  unsubstantial  basis  for  a  conclusive  muniment 
of  title  to  land.  Constructive  possession  in  any  case,  it  would 
seem,  should  be  in  the  party  having  the  legal  title ;  and  this 
would  leave  questions  of  title  open  so  long  as  actual  possession 
was  had  by  no  one.' 

Claim  or  Color  qf  Title.  Peculiar  questions  arise  under 
some  statutes  regarding  the  nature  of  the  claim  under  which 
possession  is  held.  The  Illinois  statute  of  1839  declared  the 
person  in  possession  of  land  "  under  claim  and  color  of  title," 
who  should  continue  in  possession  for  seven  years,  and  pay  all 
taxes,  should  be  held  and  adjudged  the  legal  owner,  "  to  the 
extent  and  according  to  the  purport  of  his  or  her  paper  title." 
Here  was  a  distinct  requirement  of  a  paper  title  of  some  kind, 
and  of  one  also  that  should  give  "  color  "  of  title.  Where  the 
tax  deed  is  jnajA-Q  prima  facie  evidence  of  title,  it  is  plain  that 
it  gives  color  of  title ;  and  the  decisions  have  been  that  the 
seven  years'  possession  under  the  circumstances  required  by  the 
statute  was  sufficient  with  such  a  conveyance.^    The  same  de- 

1  Possession  and  cultivation  of  a  few  acres  cannot  be  constructive  posses- 
sion of  a  v^hole  tovrnship.  Chandler  v.  Spear,  33  Vt.,  388.  Neither  the  fact 
that  one  is  assessed  for  the  land,  or  that  he  has  paid  taxes  for  a  series  of 
years  thereon,  is  sufficient  proof  that  he  is  in  the  adverse  possession  of  it. 
McDermott  v-  Hoflfman,  70  Pa,  St.,  31,  54;  Chapman  v.  Templeton,  58  Mo., 
463.  And  merely  cutting  timber,  without  actual  possession,  cultivation  or 
inclosure,  is  not  adverse  possession,  but  a  mere  trespass  on  the  constructive 
possession  of  the  owner.  Washburn  v.  Cutter,  17  Minn.,  361;  Safford  v. 
Basto,  4  Mich.,  406;  Rivers  v.  Thompson,  46  Ala.,  33^. 

2Dawley  v.  Van  Court,  31  111.,  460;  Fell  v.  Cessford,  36  HI.,  523,  535;  Hal- 
loway  V.  Clark,  37  DL,  483;  Bride  v.  Watt,  33  111.,  507;  Webster  v.  Webster, 
55  ni.,  335;  Wettig  v.  Bowman,  47  III.,  17";  Morrison  v.  Norman,  47  lU., 
477;  Dickerson  v.  Breeden,  30  111.,  379,  335;  Hardin  v.  Crate,  60  lU.,  315.  To 
constitute  color  of  title  it  is  only  necessary  that  the  deed  purports  to  convey 
title,  and  has  been  received  in  good  faith.     Winstanlay  v.  Meacham,  58  lU., 
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cisions  hold,  however,  that  the  deed  must  be  one,  not  by  reason 
of  defects,  or  of  its  recitals,  void  on  its  face.'  But  in  Wiscon- 
sin even  a  deed  void  on  its  face,  with  possession  under  it,  is 
sufficient  for  the  purposes  of  such  a  statute.- 

In  Iowa  the  statutes  protect  the  occupant  who  has  been  in 
possession  under  "  claim  "  of  title  for  the  requisite  period,  and 
this  may  be  with  or  without  a  deed  or  other  documentary  evi- 
dence giving  color  of  right  to  the  claim.*  And  probably  in 
any  state  a  tax  deed  based  upon  an  actual  sale,  and  not  void 
upon  its  face,  would  be  held  sufficient  color  of  right  for  the 
purposes  of  the  statute.* 

97.  See  HaUoway  v.  Oai-k,  27  m.,  483,  486,  per  Walker,  J.;  Dalton  v. 
Lucas,  63  111.,  387.  But  where  he  goes  into  possession  and  continues  to  hold 
the  land  and  pay  taxes  for  seven  years,  he  will  be  protected,  although  the 
deed  is  void  on  its  face ;  and  good  faith  will  be  presumed,  but  the  contraiT' 
may  be  shown.  Dalton  ?;.  Lucas,  63  111.,  337.  An  instrument  which  merely 
purports  to  contain  an  agreement  to  convey  title  at  a  future  time  cannot 
constitute  color  of  title.  Osterman  v.  Baldwin,  6  Wall.,  116.  "What  is 
meant  by  color  of  title  f  It  may  be  defined  to  be  a  writing,  upon  its  face 
professing  to  pass  title,  but  which  does  not  do  it,  either  from  want  of  title 
in  the  person  making  it,  or  f f om  the  defective  conveyance  that  is  used  —  a 
title  that  is  imperfect,  but  not  so  obviously  that  it  would  be  apparent  to 
one  not  skilled  in  the  law;"  per  Lumpkin,  J.,  in  Beverly  v.  Burke,  9  Ga., 
440,  443.  A  void  tax  deed  held  to  give  color  of  title.  Stovall  v.  Fowler,  73 
Ala.,  77. 

•  See,  besides  the  Illinois  cases  above  referred  to,  Shoat  v.  Walker,  6  Kan., 
65 ;  Carithers  v.  Weaver,  7  Kan.,  110;  Sapp  v.  MorriU,  8  Kan.,  677;  Wofford 
V.  McKinna,  33  Tex.,  36;  Kilpatrick  v.  Sisneras,  33  Tex.,  114;  Cain  v.  Hunt, 
41  Ind.,  466.  A  tax  deed  which  does  not  show  that  the  land  it  purports  to 
convey  was  sold  for  dehnquent  taxes  is  void  on  its  face ;  and  where  the 
holder  of  such  deed  has  not  been  in  actual  possession  of  the  property,  the 
statute  of  limitations  will  not  run  so  as  to  bar  the  right  to  bring  an  action 
in  two  years  to  have  the  deed  declared  void.  Hubbard  v.  Johnson,  9  Kan., 
682.  In  Wisconsin  a  deputy  of  the  county  clerk  may  execute  the  tax  deed 
in  his  own  name.    GUkey  v.  Cook,  60  Wis.,  133. 

2Edgarton  v.  Bird,  6  Wis.,  527;  Sprecher  v.  Wakeley,  11  Wis.,  433;  land- 
say  V.  Fay,  25  Wis.,  460;  Oconto  Co.  v.  Jerrard,  46  Wis.,  317;  McMillan  v. 
Wehle,  55  Wis.,  685.  See  Cutler  v.  Hurlbut,  29  Wis.,  152;  North  v.  Ham- 
mer, 34  Wis.,  433;  Cowley  v.  Monson,  10  Biss.,  182. 

3  Hamilton  v.  Wright,  30  Iowa,  480.  And  see  Taylor  t;.  Buckner,  2  A.  K. 
Marsh.,  18;  McCall  v.  Neeley,  3  Watts,  69,  72. 

*  See  Dillingham  v.  Brown,  38  Ala.,  311 ;  Rives  v.  Thompson,  43  Ala.,  633, 
641;  Ladd  v.  Dubroca,  61  Ala.,  35;  Stovall  v.  Fowler,  72  Ala.,  77;  Stubble- 
field  V.  Borders,  93  111.,  379;  Gofer  v.  Brooks,  30  Ark.,  542;  Pleasants  v. 
Scott,  81  Ark.,  370,  374;  Chapman  ■;;.  Templeton,  58  Mo.,  463;  King  ■;;.  Har- 
rington, 18  Mich.,  313;  Moore  v.  Brovro,  4  McLean,  311;  S.  C.  in  error,  11 
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It  is  a  principle  of  the  law  that  where  the  statute  of  hmita- 
tions  has  run  in  favor  of  any  party,  this  perfects  his  right,  and 
he  may  make  it  the  ground  of  affirmative  proceedings  there- 
after. This  principle  appUes  in  favor  of  the  tax  title,  and  dis- 
penses with  any  necessity  for  proof  of  the  proceedings  when 
the  title  is  subsequently  brought  in  question,  and  precludes  its 
being  attacked.' 

How.,  414;  Pillow  v.  Roberts,  13  How.,  473;  Flannagan  v.  Guinmet,  10  Grat., 
431 ;  Wheeler  v.  Merriman,  30  Minn.,  373.  But  a  tax  deed  not  authenticated 
by  the  seal  of  the  county  as  required  by  the  statute  is  not  color  of  title. 
Sutton  V.  Stone,  4  Neb.,  319.  The  same  is  true  of  one  whose  description  is 
■void  for  indefiniteness.     Humphries  v.  HufEroan,  33  Ohio  St.,  395. 

The  statute  of  limitations  in  force  when  a  sale  is  made  does  not  make  part 
of  the  contract  of  sale,  and  that  statute  may  be  repealed  and  one  extending 
the  time  against  the  interest  of  the  purchaser  may  be  enacted  without  vio- 
lating the  constitution.  Keith  v.  Keith,  26  Kim.,  26.  But  in  the  absence 
of  any  provision  saving  rights  of  action  already  accrued,  or  words  to  give  it 
retrospective  effect,  a  statute  passed  in  1873  will  not  bar  an  action  brought 
in  1875  on  a  sale  made  in  1869,  although  only  five  years  are  allowed  from  the 
date  of  sale  in  which  to  sue.    Dale  v.  Frisbie,  69  Ind.,  530. 

1  Sprecher  v.  Wakeley,  11  Wis.,  482;  Knox  v.  Cleveland,  13  Wis.,  345,  249; 
Pleasants  v.  Eohrer,  17  Wis.,  557;  Lawrence "•«.  Kenney,  32  Wis.,  281 ;  Mor- 
ton-u.  Sharkey,  MoCahon,  113;  McKinney  v.  Springer,  8  Blackf.,  506;  Stipp 
V.  Brown,  3  Ind.,  647;  Lewis  v.  Webb,  3  Me.,  336;  Atkinson  v.  Dunlap,  50 
Me.,  Ill ;  Thompson  v.  Caldwell,  3  Lit.,  137;  Couch -y.  McKee,  1  Eng.  (Ark.), 
484,  495;  Girdner  v.  Stephens,  1  Heisk.,  380;  S.  C,  3  Am.  Eep.,  700;  Brad- 
ford V.  Shine,  13  Fla.,  393;  S.  C,  7  Am.  Eep.,  239;  Holdenu.  James,  11 
Mass.,  396;  Wright  v.  Oakley,  5  Met.,  400;  Woart  v.  Winnick,  3  N.  H.,  473; 
Martin  v.  Martin,  35  Ala.,  560 ;  Briggs  v.  Hubbard,  19  Vt.,  86 ;  Wires  v.  Farr, 
25  Vt.,  41;  Davis  v.  Slinor,  1  How.  (Miss.),  183;  Moore  v.  Luce,  29  Pa.  St., 
260 ;  Hinchman  v.  Whetstone,  33  111.,  185 ;  Chiles  v.  Davis,  58  lU.,  411 ;  Tay- 
lor V.  Courtnay,  15  Neb.,  190.  Kipp  v.  Johnson,  31  Minn.,  360,  seems  to  lay 
down  a  different  doctrine. 
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CHAPTER  XYITL 
TAXATION  OF  BUSINESS  AND  PRIVILEGES. 

The  general  right.  It  has  been  seen  that  the  sovereignty 
may,  in  the  discretion  of  its  legislature,  levy  a  tax  on  every 
species  of  property  within  its  jurisdiction,  or,  on  the  other 
hand,  that  it  may  select  any  particular  species  of  property,  and 
tax  that  only,  if  in  the  opinion  of  the  legislature  that  course 
will  be  wiser.  And  what  is  true  of  property  is  true  of  privi- 
leges and  occupations  also ;  the  state  may  tax  all,  or  it  may 
select  for  taxation  certain  classes  and  leave  the  others  untaxed. 
Considerations  of  general  pohcy  determine  what  the  selection 
shall  be  in  such  cases,  and  there  is  no  restriction  on  the  power 
of  choice  unless  one  is  imposed  by  constitution.'  In  another 
chapter  it  has  been  shown  that  constitutional  provisions  requir- 
ing the  taxation  of  property  by  value  have  no  apphcation  to 
the  taxation  of  other  subjects,  and  do  not,  therefore,  by  impli- 
cation, forbid  the  taxation  now  under  consideration.^ 

Federal  taxation.  The  government  of  the  United  States 
has  general  power  to  levy  taxes  on  aU  the  subjects  of  taxation 
within  the  several  states  and  territories,  and  in  the  District  of 
Columbia.'  The  exceptions  to  this  general  power  have  been 
mentioned  in  preceding  pages  *  and  need  not  be  repeated.  But 
although  it  has  this  general  power,  its  exercise  is  commonly 
hmited  to  comparatively  few  subjects,  and  the  govenunent 

1  Butler's  Appeal,  73  Pa.  St.,  448,  451,  per  Mereur,  J.,  citing  Durach's  Ap- 
peal, 6-2  Pa.  St.,  491.  See  Rome  v.  ilcWiUiams,  52  Ga.,  351;  Decker  v. 
McGowan,  59  Ga.,  805. 

-  Chapter  VI.  It  is  competent  for  a  state  to  require  the  vendor  of  an 
article  to  take  out  a  lioense,  notwithstandiug  its  invention  is  patented  under 
the  laws  of  the  rnited  States.  Webber  v.  Virginia,  103  U.  S.,  344,  and  33 
Grat.,  898.  See  Patterson  v.  Kentucky,  97  U.  S.,  501;  People  v.  Russell, 
49  Mich.,  617.  Persons  engaged  in  hiring  laborers  within  a  state  to  be  em- 
ployed outside  of  it  may  be  required  to  take  out  a  license  for  the  privilege, 
and  this  violates  no  constitutional  principle.  Shepperd  v.  Sumter  C!o. 
Gom'rs,  59  Ga.,  535. 

3  Loughborough  v.  Blake,  5  Wheat.,  317. 

*  See  chapter  m. 
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reTenues  are  collected  in  the  main  from  taxes  levied  in  raiions 
forms  upon  bnsiness. 

Customs  duties  are  levied  bj  the  United  States  exdusiTelT, 
but  internal  taxes  on  business  may  be  laid  by  the  states  as  well 
as  bv  the  general  goTemment ;  and  what  is  said  in  this  chapter 
is  applicable  to  taxation  by  both,  where  the  contrary  is  not  in- 
dicated. 

The  methods  in  which  business  shall  be  taxed  are  also  in  the 
l^islatiTe  discretion.  The  taxes  which  are  most  customary 
are:  1.  On  the  piiTil^e  of  carrying  on  the  business.  2.  On 
the  amount  of  bnsiness  done.  3.  On  the  gross  profits  of  the 
busane^  i.  On  the  net  profits  or  profits  divided.  But  the 
tax  may  be  measured  by  other  standards  prescribed  for  the  pur- 
pose as  well  as  by  these.' 

It  has  been  seen  that  it  is  no  conclusiTe  objection  to  any  such 
tax  that  it  duplicates  the  burden  to  the  person  who  pays  it. 
To  tax  a  merchant  upon  his  stock  as  property,  and  also  upon 
his  gross  sales,  may  seem  burdensome,  but  it  is  not  unconstitu- 
tional when  the  people  have  not  seen  fit  expressly  to  forbid  it.* 
The  two  taxes  are  not  identical,  and  though  it  may  operate 
unjustly  in  individual  cases  to  impose  both,  such  will  not  be  a 
necessary  result,  and  it  is  always  to  be  presumed  that  aD.  the 
burdens  of  taxation  have  been  distributed  by  the  l^islature 
with  due  r^ard  to  eqnality  in  the  final  results  of  collection. 
A  tax,  therefore,  which  at  first  blush  appears  to  be  invidious 
and  partial  may  nevertheless  in  its  ultimate  results  prove  to  be 
as  jnst  and  equal  as  any. 

Taxes  on  privileges.  The  foOowing  of  one  of  the  ordinary 
employments  of  life  is  not  to  be  regarded  as  a  privilege  unle^ 
expressly  made  so  by  statute;  and  anthority  conferred  by  a 
municipal  charter  to  tax  privil^es  could  not,  therefore,  with^ 
out  further  designation,  be  held  to  embrace  such  employments.* 

1 A  law  which  pacoTides  thai  occnpaticm  lasES  diaQ  be  placed  bj- flie  conntj- 
tzeasarer  to  the  credit  of  the  contingent  fond  o£  the  townsfaipi,  <atj-  or  Til- 
lage \rhere  collected.  saSciait^  meets  a  constitntional  leqniienient  for  a 
^lecificatMHi  of  the  porpose  to  -which  they  are  to  he  ^pUed.  Westing- 
hansen  r.  Pie<qple,  44  Mich..  3^ 

*See "Washington  r.  Sfcite.  13  Ark.,  152:  Stranb  r.  Gcidon,  -37  Ark..  S35; 
jJatay  r.  Tarrer,  1  Hnmph.,  9t;  JJefwdlen  r.  Lockhazts,  21  Gcai.,  570. 

*  See  CUumbia  r.  Gne*,  3  Head,  413;  CSiad^ton  v.  (Mra,  16  S.  C,  i~. 
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And  when  employments  are  expressly  permitted  to  be  taxed  as 
privileges,  the  burden  is  usually  restricted  to  those  which  in 
some  particular  are  exceptional,  either  because  they  are  thought 
to  be  specially  profitable,  or  because  they  require  special  regu- 
lations, or  because  the  privilege  is  in  the  nature  of  a  franchise, 
or  because  they  supply  a  general  demand,  so  that  the  burden 
imposed  wiU  be  generally  distributed.  But  no  employment  is 
absolutely  exempt  from  the  liability  to  be  taxed.  The  neces- 
sities of  the  government  may  require  that  the  lowest  employ- 
ment as  well  as  the  most  lucrative  shaU  conti^ibute  to  its  support, 
and  if  any  is  exempted,  motives  of  policy  will  govern  the  dis- 
crimination.' 

"When  the  tax  takes  the  form  of  a  tax  on  the  privilege  of  fol- 
lowing an  employment,  convenience  in  collection  will  commonly 
dictate  the  requirement  of  a  license,  and  the  person  taxed  wiU 
be  compelled  to  pay  the  tax  as  a  condition  to  the  right  to  carry 
on  the  business  at  all."  In  such  a  case  the  business  carried  on 
without  a  hcense  will  be  illegal,  and  no  recovery  can  be  had 
upon  contracts  made  in  the  course  of  it.'  This  distinguishes 
such  a  case  from  one  of  neglect  to  pay  taxes  in  general ;  for 
except  where  payment  is  thus  made  a  condition  to  the  right  to 
transact  business,  a  default  therein  cannot  affect  the  vahdity 
of  business  transactions.''  But  hcense  and  tax  do  not  neces- 
sarily go  together ;  a  hcense  may  be  required  when  no  tax 
is  imposed,  and  an  unconditional  hcense  does  not  exempt  the 

1  The  legislature  has  general  power  to  tax  occupations  and  to  authorize 
municipalities  to  do  so.  San  Jose  v.  Railway  Co.,  53  Cal.,  475;  Albrecht  v 
State,  8  Tex.  Ap.,^  316;  Siebenhauer,  Ex  parte,  14  Nev.,  365. 

If  the  state  taxes  an  occupation  by  license  tax,  e.  g.,  the  keeping  of  a  gam- 
ing table,  it  is  precluded  from  treating  it  as  a  misdemeanor.  Overby  v. 
State,  18  Ma.,  178.  Under  the  proper  legislation  the  payment  of  privilege 
taxes  may  be  compelled  under  criminal  penalties.  St.  Louis  v.  Sternberg, 
69  Mo.,  289;  St.  Louis  v.  Green,  70  Mo.,  563;  State  v.  Hayne,  4  S.  C,  403. 

2  License  Tax  Cases,  5  Wall.,  462.  As  to  the  nature  of  licenses  as  taxes, 
see  Lucas  v.  Lottery  Commissioners,  11  GiU  &  J.,  490. 

3  Bancroft  v.  Dumas,  21  Vt.,  456;  Alexander  v.  O'Doimell,  12  Kan.,  608. 
See  Andingu.  Levy,  57  Miss.,  51;  DeceU  i).  Lewenthal,  57  Miss.,  331;  Page 
V.  State,  11  Ala.,  849;  Doran  v.  Phillips,  47  Mich.,  228. 

*  Lamed  v.  Andrews,  106  Mass.,  435,  citing  Smith  v.  Mawhood,  14  M.  & 
W.,  452.  Where  a  privilege  tax  is  payable  before  the  business  is  begun,  no 
formal  assessment  is  requisite.  Texas  Banking,  etc.,  Co.  v.  State,  43  Tex., 
636;  Blessing  v.  Galveston,  42  Tex.,  641. 
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licensee  from  being  taxed  upon  the  privilege  it  gives  him.  In 
this  particular  all  valuable  privileges  stand  upon  the  same 
footing;  they  are  all  liable  to  taxation  at  the  will  of  the  state, 
unless  the  state  has  bargained  to  exempt  them.  As  is  said  in 
one  case,  "  there  is  a  clear  distinction  recognized  between  a 
license  granted  or  required  as  a  condition  precedent,  before  a 
certain  thing  can  be  done,  and  a  tax  assessed  on  the  business 
which  that  hcense  may  authorize  one  to  engage  in.  A  license 
is  a  right  granted  by  some  competent  authority  to  do  an  act 
which,  without  such  authority,  would  be  illegal.  A  tax  is  a 
rate  or  sum  of  money  assessed  upon  the  person,  property,  etc., 
of  the  citizen."  ^  The  privilege  obtained  by  the  license  may 
therefore  be  taxed  in  consideration  of  the  property  value  it 
possesses,^  and  this  not  only  by  the  state  directly,  but  by  the 
county  and  town  also,  if  proper  authority  has  been  conferred 
upon  them  for  the  purpose.' 

^Trippe,  J.,  in  Home  Ins.  Co.  ■;;.  Augusta,  50  Ga.,  530,  537.  And  see 
Savannah  v.  Charlton,  36  Ga.,  460;  Burch  v.  Savannah,  43  Ga.,  596;  Robin- 
son V.  The  Mayor,  etc.,  of  Franklin,  1  Humph.,  156;  Ould  v.  Elchmond, 
33  Grat.,  464;  Drexel  v.  Commonwealth,  46  Pa.  St.,  31;  Eeed  v.  Beall,  43 
Miss.,  473. 

^See  authorities  cited  in  last  note.  Also  Coulson  v.  Harris,  43  Miss.,  738, 
in  which  a  license  for  which  a  large  sum  was  paid  was  held  taxable  as  prop- 
erty.   Also  Drysdale  v.  Pradat,  45  Miss.,  445. 

3  Where  one  is  licensed  by  the  state  to  carry  on  any  particular  business,  a 
county,  city  or  town  cannot  compel  him  to  take  out  a  further  Hcense  as  a 
condition  of  doing  business  within  it.  Dunham  v.  Rochester,  5  Cow.,  463 ^ 
Ould  V.  Richmond,  33  Grat.,  464;  Napier  t).  Hodges,  31  Tex.,  387;  Floyd  w. 
Eatonton,  14  Ga.,  354;  Cuthbert  v.  Conly,  33  Ga.,  311 ;  Savannah  u.  Charlton, 
36  Ga.,  460 ;  Burch  v.  Savannah,  43  Ga.,  596 ;  Ordinary  v.  Retailers  of  Liq- 
uors, 43  Ga.,  335;  Home  Ins.  Co.  v.  Augusta,  50  Ga.,  530.  So  a  town  can- 
not defeat  a  county  license  by  requiring  a  town  license  in  addition.  Dunham 
V.  Rochester,  supra;  Rome  v.  Lumpkin,  5  Ga.,  447.  But  these  several  cases 
recognize  the  right  of  the  state  to  give  to  the  municipalities  the  authority 
to  tax  occupations  Ucensed  by  the  state.  And  see  Siebenhauer,  Ex  parte, 
14  Nev.,  365.  In  Heise  v.  Columbia,  6  Rich.,  404,  it  was  decided  that  a 
license  granted  by  the  state  could  not  be  forfeited  by  a  municipal  corpora- 
tion for  breach  of  condition,  any  more  than  could  any  other  thing  of  value. 
Where  a  state  occupation  tax  is  required  to  be  paid  before  a  town  license 
issues,  although  the  statute  does  not  direct  to  whom  the  payment  shall  be 
made,  by  implication  it  is  to  be  made  to  the  body  granting  the  hcense. 
WiUiams  v.  Commonwealth,  13  Bush,  304.  Collection  of  a  license  tax  by 
suit  may  be  authorized.    Los  Angeles  v.  Railroad  Co.,  61  Oal.,  59. 
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Construction  of  mnnicipal  powers.  The  general  rule  that 
the  powers  of  a  municipal  corporation  are  to  be  construed  with 
strictness  is  peculiarly  applicable  to  the  case  of  taxes  on  occu- 
pations/ and  the  authorities  concur  in  holding  that  if  it  is  not 
manifest  that  there  has  been  a  purpose  by  the  legislature  to  give 
authority  for  collecting  a  revenue  by  taxes  on  specified  occupa- 
tions, any  exaction  for  that  purpose  wiU  be  illegal.^  If  a  min- 
imum tax  is  prescribed  by  statute,  one  measured  by  the  business, 
and  which  may  exceed  the  sum  named,  is  unauthorized  and 
void; '  but  where  a  discretionary  power  is  conferred,  its  exercise 
win  not  be  interfered  with,  unless  it  clearly  appears  to  have 
been  abused.* 

iLatta  V.  Williams,  87  N.  C,  136;  New  Iberia  Trustees  v.  Migues,  33  La. 
An.,  933. 

ii  See  Kip  v.  Patterson,  26  N.  J.,  398,  in  which  the  requirement  of  a  fee  of 
five  cents  from  every  person  selling  hay  or  other  produce  within  the  city 
was  held  unauthorized,  the  power  to  tax  in  that  manner  not  having  been 
conferred,  and  the  requirem^ent  not  appearing  to  be  made  as  a  police  regula- 
tion. For  the  general  principle,  see  Robinson  v.  Franklin,  1  Humph.,  156; 
St.  Louis  V.  Laughlin,  49  Mo.,  559;  Dubuque  v.  Life  Ins.  Co.,  29  la.,  9.  A 
charter  vested  a  city  with  "  fuU  power  and  authority  to  make  such  assess- 
ments on  the  inhabitants,  or  those  who  hold  taxable  property  within  the 
same,  for  the  safety,  convenience,  benefit  and  advantage  of  the  said  city  as 
shall  appear  to  them  expedient."  Held  to  give  no  power  to  impose  license 
taxes  on  business.     Charleston  v.  OUver,  16  S.  C,  47. 

3  Kniper  v.  Louisville,  7  Bush,  599.  On  the  principle  of  a  strict  construc- 
tion of  powers,  it  was  held  in  Butler's  Appeal,  73  Pa.  St.,  448,  that  the  au- 
thority to  impose  a  license  fee  did  not  carry  with  it  authority  to  punish  the 
failure  to  pay  the  fee  by  fine  and  imprisonment.    See  ante,  p.  458. 

Authority  given  in  the  charter  of  a  city  to  raise  money  for  its  purposes  by 
taxes  and  assessments  in  such  manner  as  the  common  council  shall  deem  ex- 
pedient in  accordance  with  the  laws  of  the  state  and  of  the  United  States 
will  authorize  license  fees.  Ould  v.  Richmond,  23  Grat.,  464;  W.  U.  Tel. 
Co.  V.  Same,  36  Grat.,  1. 

*  Burlington  v.  Putnam  Ins.  Co.,  31  la.,  103;  Kniper  •;;.  Louisville,  7 
Bush,  599,  citing  Mason  v.  Lancaster,  4  Bush,  406.  It  was  decided  in  the 
case  first  named,  that  the  city  might  graduate  the  rate  of  licenses  when  not 
restricted  in  that  regard.  And  see  East  St.  Louis  v.  Wehrung,  46  lU.,  393. 
Authority  "  to  make  such  assessment  on  the  inhabitants  of  Augusta,  or  those 
who  hold  taxable  property  within  the  same,  as  may  seem  expedient,"  will 
warrant  a  tax  on  a  foreign  insurance  company  doing  business  within  the 
city.  Home  Ins.  Co.  u.  Augusta,  50  Ga.,  530.  See  Commonwealth  v.  Mil- 
ton, 12  B.  Monr.,  312.  That  special  powers  conferred  upon  towns  to  charge 
license  fees  are  valid,  though  the  like  licenses  are  not  allowed  by  the  general 
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Customary  business  taxes.  If  taxes  were  levied  on  any 
■well  matured  or  intelligible  system,  it  might  be  practicable  to 
classify  those  wbicli  are  levied  upon  business,  with  reference  to 
the  special  reasons  which  have  induced  the  selection  of  particular 
branches  of  business  for  taxation,  and  the  exemption  of  others. 
But  this  is  wholly  impracticable.  Many  impohtic  taxes  are  laid, 
and  many  unjust  taxes,  without  any  purpose  to  do  what  is  not 
for  the  pubhc  interest,  or  Avhat  is  unfair  and  unequal.  A  vast 
number  of  subjects  are  sometimes  selected  for  taxation,  because 
it  is  supposed  justice  requires  it,  when,  had  the  same  burden 
been  laid  upon  a  few,  it  would  have  been  quite  as  just,  quite  as 
equally  distributed,  and  the  tax  collected  with  greater  economy. 
Classification  will,  therefore,  not  be  attempted,  but  some  refer- 
ence may  be  made  to  those  occupations  which  are  most  often 
selected  for  taxation. 

It  may  be  remarked  in  passing  that  if  one  person  is  found 
carrying  on  two  or  more  distinct  kinds  of  business,  he  is  taxable 
in  respect  to  each;^  and  if  a  copartnership  is  conducting  a 
business,  the  privilege  tax  in  respect  of  the  business  may  be 
levied  on  the  members  severally.^ 

Bankers.  It  has  been  shown  in  another  chapter  that  there 
are  various  methods  of  taxing  the  business  of  banking.  When 
it  is  carried  on  under  corporate  powers  the  franchise  is  some- 
times subjected  to  a  specific  tax;  but  taxes  are  also  imposed 
which  are  measured  by  the  business  done,  the  deposits  received, 
the  profits  made,  etc.  Brokers  are  taxed  after  similar  stand- 
ards.' 

laws  of  the  state,  see  Woodward  v.  Tumbull,  3  Scam.,  1 ;  Ottawa  v.  La  Salle, 
12  lU.,  339;  Byers  v.  Olney,  16  HI.,  35. 

1  Savannali  v.  Feeley,  66  Ga.,  31 ;  KeUy  v.  Atlanta,  69  Ga.,  583;  "Wilder  v. 
Savannah,  70  Ga.,  760;  Hirsh  v.  Commonwealth,  21  Grat.,  785.  Whether  an 
occupation  is  to  be  deemed  single  or  not  —  e.  g.,  when  one  is  commission 
merchant  and  factor,  and  is  also  agent  for  steamboats  and  other  vessels  —  may 
depend  on  practice  and  general  understanding.  _Wilder  v.  Savannah,  supra. 

2  Wilder  v.  Savannah,  70  Ga.,  760. 

3  As  to  definition  of  bankers  and  brokers  under  the  federal  revenue  laws, 
see  Northrup  v.  Shook,  10  Blatch.,  343;  V.  S.  v.  Cutting,  3  Wall.,  441;  U. 
S.  V.  Ksk,  3  Wall.,  445.  Of  cattle  brokers,  see  IT.  S.  v.  Kenton,  2  Bond,  97. 
Of  brokers.  State  v.  Field,  49  Mo.,  370.  As  to  tax  on  real  estate  and  insur- 
ance brokers,  see  Braun  v.  Chicago,  110  HI.,  186.  An  institution  is  a  bank, 
within  the  meaning  of  the  law  imposing  a  license  tax  on  banks,  if  it  receives 
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Carriers  of  Goods  and  Persons.  "While  railway  corporations 
are  generally  taxed  upon  their  property,  they  are  also  some^ 
times  taxed  in  other  modes.  In  some  states  they  are  taxed  a 
specific  rate  on  their  capital,  in  others  the  franchise  is  taxed, 
in  others  the  business  or  profits.^  The  vehicle  by  means  of 
which  the  business  is  carried  on  may  also  be  taxed,  when  the 
tax  does  not  amount  to  a  regulation  of  interstate  commerce.^ 

Members  of  Learned  Professions.  Practitioners  of  law  and 
medicine  are  not  uncommonly  taxed  a  specific  sum  upon  the 
privilege  of  pursuing  their  calling  for  a  year  or  other  specified 
time.  Such  a  tax  is  not  a  poU  tax,  and  may  therefore  be  levied 
when  poU  taxes  are  forbidden.'  Sometimes  the  tax  is  grad- 
uated by  the  supposed  value  of  the  privilege.* 

deposits,  allows  interest  thereon  and  makes  loans.  New  Orleans  v.  Savings 
Inst.,  32  La.  An.,  527.  A  statute  of  Tennessee  required  those  buying  notes 
at  a  greater  shave  than  six  per  cent,  to  take  out  a  license,  make  a  statement  of 
the  amount  employed  in  the  business  the  preceding  year,  and  pay  thereon 
a  tax  of  five  cents  on  each  $100.  The  penalty  for  a  failure  to  comply  with 
it  was  $500.  This  act  enforced.  Young  v.  The  Governor,  11  Humph.,  147. 
Bankers  whose  whole  capital  is  invested  in  government  securities  held  not 
taxable  as  such.  Chicago  v.  Lunt,  52  111.,  414.  Under  a  power  to  tax  all 
persons  exercising  any  trade,  calling  or  business  whatever,  a  city  may  tax 
the  business  of  a  chartered  bank  as  well  as  that  of  a  private  banker.  Macon 
V.  Savings  Bank,  60  Ga.,  133;  Johnston  v.  Macon,  62  Ga.,  645.  The  pay- 
ment of  a  tax  as  banker  does  not  authorize  doing  business  as  a  pawnbroker 
without  further  license.  New  Orleans  v.  Metropolitan,  etc.,  Bank,  31  La. 
An.,  310. 

'  See  State  Tax  on  Gross  Receipts,  15  Wall.,  284. 

2  See  ante,  p.  96.  A  wharfage  tax  may  be  levied  by  a  city  as  a  tax  on  all 
vessels  touching  at  its  wharves.  Marshall  v.  Vicksburgh,  15  "Wall.,  146. 
As  to  duties  on  tonnage,  see  ante,  p.  91. 

SEgan  V.  County  Court,  3  H.  &  McH.,  169.  Authority  to  tax  "trades, 
occupations  and  professions "  does  not  authorize  a  tax  on  notaries  public. 
New  Orleans  v.  Bienvenu,  28  La.  An.,  710. 

<See  Simmons  v.  State,  12  Mo.,  268;  Ould  v.  Richmond,  23  Grat.,  464.  A 
tax  on  the  "privilege"  of  a  lawyer  may  be  enforced  (under  proper  legisla- 
tion) by  levy  on  the  body.  Stewart  v.  Potts,  49  Miss.,  749.  See  Jones  v. 
Page,  44  Ala.,  657;  Cousins  v.  State,  50  Ala.,  113;  McCaskeU  v.  State,  53 
Ala.,  510;  Montgomery  v.  Knox,  64  Ala.,  463.  Where  the  charter  of  a  city 
enumerated  certain  classes  that  should  be  compelled  to  take  out  a  license 
before  exercising  their  vocation  in  the  city,  and  then  followed  with  these 
words,  "  and  aU  other  business,  trades,  avocations  or  professions  whatever," 
it  was  held  that  if  the  profession  of  '-'•  law"  was  not  specifically  enumerated 
in  the  section  that  the  city  had  no  power  to  lay  a  license  tax  on  lawyers. 
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The  right  to  impose  an  occupation  tax  on  practitioners  of  law 
has  been  much  contested,  as  being  in  effect  a  tax  on  the  privi- 
lege of  seelcing  justice  in  the  courts;  but  it  has,  nevertheless, 
been  sustained  with  only  faint  dissent.'  As  well  might  it  be 
said  that  a  tax  on  physicians  was  a  tax  on  the  privilege  of  pre- 
serving the  health. 

Clergymen  are  sometimes  subjected  to  an  occupation  tax,^ 
and  so  are  college  professors  and  other  teachers.' 

Auctioneers  and  Commission  Dealers.  These  are  commonly 
taxed  either  a  specific  sum  periodically,  or  a  sum  measured  by 
the  extent  of  their  dealings.*    It  has  been  held  that  a  tax  "  on 

The  rule  is,  where  general  words  follow  particular  ones,  to  construe  them 
as  applicable  only  to  persons  or  things  of  the  same  general  character  or 
class.     City  of  St.  Louis  v.  Laughlin,  49  Mo.,  559.   ' 

lOuld  V.  Eichmond,  33  Grat.,  464;  Cousins  v.  State,  50  Ala.,  113;  Gold- 
thwaite  v.  Montgomery,  50  Ala.,  486;  State  v.  Hayne,  4  S.  C,  403;  Stewart 
V.  Potts,  49  Miss.,  749;  LanguUle  v.  State,  4  Tex.  Ap.,  313;  St.  Louis  v. 
Sternberg,  69  Mo.,  389,  and  4  Mo.  Ap.,  453;  Young  v.  Thomas,  17  Fla.,  169; 
Holland  I'.  Isler,  77  N.  C,  1;  Wilmington  «.  Macks,  86  N.  C,  88;  Lanier  v. 
Macon,  59  Ga.,  187.  A  power  in  a  city  to  tax  inhabitants  who  transact  busi- 
ness therein  will  support  a  tax  on  the  business  of  lawyers.  Savannah  v. 
Hiues,  53  Ga.,  616.  If  the  state  licenses  a  practitioner  a  city  cannot  make 
the  payment  of  a  city  tax  a  condition  to  practicing,  but  it  may  nevertheless 
assess  a  city  tax  and  collect  it  by  suitable  methods.  Wright  v,  Atlanta,  54 
Ga.,  645.  See  McOaskell  v.  State,  53  Ala.,  510;  Siebonhauer,  Ex  parte,  14 
Nov.,  365. 

2 Miller  v.  Kirkpatrick,  29  Pa.  St.,  826. 

s  See  Union  County  v.  James,  31  Pa.  St.,  535.  That  it  is  admissible  to  tax 
the  professions  generally,  see  State  v.  Hayne,  4  S.  C,  403 ;  Cousins  v.  State, 
50  Ala.,  113. 

*Moseley  v.  Tift,  4  Fla.,  403;  Paddleford  v.  Savannah,  14  Ga.,  438.  In 
Pearcev.  Augusta,  37  Ga.,  597,  it  was  decided  that  a  general  authority  to 
levy  taxes  on  taxable  property  would  support  a  tax  on  the  amount  of  gross 
sales  and  on  the  commissions  received.  In  Lott  v.  Ross,  88  Ala.,  156,  it  was 
held  that  a  tax  on  "  tlie  gross  amount  of  sales  of  merchandise  "  is  not  a  prop- 
erty tax,  but  an  occupation  or  privilege  tax,  the  amount  being  regulated  by 
the  extent  to  which  the  privilege  has  been  enjoyed.  (Citing  Moseley  v.  Tift,  4 
Fla.,  403;  State  v.  Stephens,  4  Tex.,  137;  State  v.  Bock,  9  Tex.,  369;  De  Witt 
V.  Hays,  3  Cal,,  468;  Nathan  v.  Louisiana,  8  How.,  80.)  Such  a  tax  would 
therefore  not  be  leviable  under  a  power  to  levy  a  tax  "  not  exceeding  twenty 
cents  upon  each  hundred  dollars  of  taxable  property "  within  the  county. 
Ibid.  A  tax  on  auctions  of  $5  a  day  sustained  though  the  party  was  taxed 
as  a  merchant  also.  The  one  tax  applies  to  the  party  who  has  goods  to  be 
sold,  the  other  to  the  party  making  the  auction  sale.  FretweU  v.  Troy,  18 
Kan.,  371. 
37 
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the  gross  amount  of  auction  sales  made  in  and  during  the  tax 
year  "  is  to  be  assessed  against  and  paid  by  the  auctioneer,  and 
not  by  the  owner  of  property  sold.^  This  is  doubtless  correct, 
though  in  the  end  such  a  tax  is  paid  by  the  employer.  Where 
a  city  is  given  power  to  tax,  license  and  regulate  the  business 
of  auctioneers,  aU  means  used  to  carry  out  the  power  must  be 
reasonable.  "  The  city  may  not  directly  prohibit  the  business, 
nor  can  it  adopt  such  unreasonable  regulations  as  would  produce 
such  results,  or  even  be  oppressive  and  highly  injurious  to  the 
bushiess."  But  an  ordinance  imposing  a  license  tax  of  $200  a 
year,  requiring  the  giving  of  a  bond  for  the  proper  performance 
of  duty,  and  empowering  the  mayor  to  revoke  the  license  for 
misconduct,  is  not  unreasonable.^ 

Merchants.  This  class  of  persons  is  often  selected  for  taxa- 
tion.' The  fact  that  they  pay  taxes  on  their  stock  in  trade  as 
property  does  not  preclude  their  occupation  being  specially 
taxed.*    If  a  merchant,  paying  a  tax  as  such,  adds  to  the  occu- 

1  State  V.  Lee,  38  Ala.,  233. 

2  Wiggins  V.  Chicago,  68  111. ,  372.  In  this  case  as  in  many  others  the  prin- 
ciple is  recognized  that  the  imposition  of  a  state  tax  upon  an  occupation  is 
not  inconsistent  with  a  municipal  tax  also.  See  Decker  v.  McGowan,  59  Ga., 
805.  Where,  however,  the  general  law  provided  that  every  drummer  who 
sold  goods  must  obtain  a  state  license,  and  that  no  county  should  tax  him  on 
his  sales,  it  was  held  that  this  excluded  a  further  license  tax  by  a  town. 
Latta  V.  WiUiams,  87  N.  C,  136. 

3  As  to  what  constitutes  a  "merchant,"  see  State  v.  Whittaker,  83  Mo., 
457;  State  v.  West,  34  Mo.,  424.  What  a  "dealer  in  tobacco,"  Carter  u 
State,  44  Ala.,  29.  Right  to  tax  merchants  unquestionable.  Conunon- 
wealth  V.  Moore,  35  Grat.,  951.  A  merchant's  license  is  not  a  contract,  and 
the  rate  of  taxation  upon  it  may  be  changed  at  the  pleasure  of  the  state. 
Kelly  V.  Bwyer,  7  Lea,  180. 

^Woolman  v.  State,  2  Swan,  353;  State'  v.  Stephens,  4  Tex.,  187;  State  t). 
Bock,  9  Tex.,  369;  Albertson  v.  Wallace,  81  N.  C,  479;  State  v.  Cohen,  84 
N.  C,  771.  A  merchant  selling  drugs  in  connection  with  hi-  merchandise 
may  be  required  to  pay  both  a  merchant's  and  a  druggist's  license.  State  i). 
Holmes,  28  La.  An.,  765. 

As  to  taxes  on  merchants  in  general,  see  Wilmington  v.  Boby,  8  Ired., 
350;  Commissioners  v.  Patterson,  8  Jones'  L.,  183;  Cousins  v.  Common- 
wealth, 19  Grat.,  807;  French  v.  Baker,  4  Sneed,  193.  A  statute  required 
a  license  to  be  obtained  by  every  person  selling  goods  by  sample  who  was 
not  a  "  resident  merchant."  jETeZd,  that,  as  a  man  may  be  a  resident  citizen 
and  not  a  resident  merchant,  and  the  reverse,  there  was  no  discrimination 
in  favor  of  citizens  of  the  state,  and  therefore  the  statute  was  constitutional. 


CH.  XVIII.J       TAXATION   OF  BUSINESS  AND  PEIVILEGES.  579 

pation  that  of  a  junk  dealer,  he  may  be  taxed  for  that  also ;  ^ 
but  a  municipality  having  power  to  tax  merchants  cannot  by 
definition  bring  persons  within  the  power  whose  occupation  is 
not  that  of  a  merchant  as  the  term  is  popularly  understood 
and  applied.^ 

Peddlers  and  transient  dealers  are  commonly  taxed  a  specific 
sum  by  the  year,  because  they  are  likely  to  escape  any  other.' 
A  peddler's  tax  is  on  the  occupation,  not  the  goods,  and  one 
who  engages  in  the  business,  whether  as  agent  or  owner,  must 
pay  it.*    It  is  held  in  Louisiana  that  the  license  tax  may  be  im- 

Such  a  statute  is  not  a  regulation  of  commerce  between  the  states.  Speer 
■0.  Commonwealth,  23  Grat.,  935;  S.  C,  14  Am.  Rep.,  164. 

The  Singer  Manufacturing  Co.  pays  license  in  Richmond  as  a  merchant, 
and  by  law  has  a  right  to  sell  by  sample  in  other  counties.  But  this  does 
not  authorize  it  to  take  its  wares  into  other  counties  for  sale  without  taking 
out  merchant's  license  there.    Webber  v.  Commonwealth,  33  Grat.,  898. 

The  tax  may  be  graded  by  the  amount  of  sales.  Gatlin  v.  Tarboro,  78  N. 
C,  J19;  State  v.  Chapeau,  4  S.  C,  378.  Or  by  the  amount  of  purchases. 
Albertson  v.  Wallace,  81  N.  C,  479;  State  v.  Cohen,  84  N.  C,  771. 

License  fees  imposed  upon  persons  carrying  on  the  business  of  selling 
goods,  wares,  etc.,  at  a  fixed  place  in  a  certain  county  are  a  tax  within  that 
provision  of  the  California  constitution  which  denies  to  the  legislattu-e  the 
power  to  impose  taxes  upon  municipalities,  or  their  inhabitants,  for  local 
purposes.    People  v.  Martin,  60  Cal.,  153. 

iHirsh  V.  Commonwealth,  31  Grat.,  785;  New  Orleans  v.  Kaufman,  29 
La.  An.,  283. 

2  Mays  V.  Cincinnati,  1  Ohio  St.,  268  (case  of  a  tax  on  hucksters).  A 
planter  is  held  not  liable  to  a  merchant's  tax  who  sells  goods  on  his  planta- 
tion to  employees  only,  to  promote  the  better  administration  of  his  own 
business.  Luling  v.  Labranohe,  30  La.  An.,  972.  As  to  when  an  auctioneer 
must  take  out  license  as  a  commission  merchant  also,  see  Neal  v.  Com- 
monwealth, 21  Grat.,  511;  Fretwell  v.  Troy,  18  Kan.,  371. 

3 For  definition  of  "  peddler,"  see  State  v.  Hodgdon,  41  Vt.,  139.  The  fol- 
lowing are  cases  of  such  taxes :  Wynne  v.  Wright,  1  Dev.  &  Bat.,  19 ;  Cowles 
■0.  BrittaiQ,  2  Hawks,  204;  Wfimington  v.  Roby,  8  Ired.,  350;  Whitfield  v. 
Longest,  6  lied.,  268;  Plymouth  v.  Pettijohn,  4  Dev.,  591;  State  v.  City 
Council,  10  Rich.,  240;  State  v.  Pinckney,  10  Rich.,  474;  City  CouncU  v. 
Ahrens,  4  Strob.,  241 ;  Keller  v.  State,  11  Md.,  525 ;  MorriU  v.  State,  38  Wis., 
428.  For  case  of  a  tax  on  those  canvassing  to  buy  or  actually  buying  means 
of  subsistence,  see  Sledd  v.  Commonwealth,  19  Grat.,  813.  For  taxes  on 
drummers,  see  Robinson,  Ex  parte,  12  Nev.,  263;  Latta  v.  Williams,  87  N. 
C,  136. 

<  Temple  v.  Sunmer,  51  Miss.,  13.  The  license  fee  required  of  peddlers  in 
Wisconsin  is  held  to  be  imposed  under  the  police  power.  MorriU  v.  State, 
88  Wis.,  438. 
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posed  on  peddlers  upon  the  boats  navigating  the  pnblic  waters 
of  the  state.' 

Butchers.  A  privilege  tax  on  butchers,  including  oflSces  and 
stores  for  the  sale  of  meat,  is  payable  by  a  grocer  who  sells 
meat  at  retail,  though  only  for  a  small  part  of  the  year.^ 

Manufacturers  and  Dealers  in  Liquors.  This  is  a  class  of 
dealers  commonly  selected  for  exceptional  taxation.  Their 
occupation  is  sometimes  taxed  for  federal,  state  and  municipal 
purposes,  though  their  stocks  are  taxed  as  property,  and  what- 
ever has  been  imported  has  paid  a  heavy  duty.  The  right  to 
levy  these  several  taxes  has  almost  ceased  to  be  contested.' 

1 "  Tlie  state,"  says  the  cotirt,  "  may  not  levy  a  tax  on  goods  merely  pass- 
ing through  to  an  ultimate  destination,  or  sent  here  for  sale ;  nor  on  im- 
ports ;  but  he  who  pm-sues  the  business  of  selling  such  goods,  come  -whence 
they  may,  can  claim  no  exemption  from  the  general  laws  of  the  state,  which 
impose  the  same  license  taxes  upon  all  who  pursue  that  business,  citizen  of 
this  state  or  of  any  other  state,  or  unnaturalized  foreigner."  Oole  v.  Ran- 
dolph, 31  La.  An.,  535.  See,  also.  Steamer  Block,  v.  Richland,  36  La.  An., 
643.  As  to  who  are  itinerant  traders,  see  Burr  v.  Atlanta,  64  Ga.,  225; 
Gould  V.  Atlanta,  55  Ga.,  678.  Whether  a  tax  measured  by  sales  is  a  tax  on 
property,  query?    Gould  v.  Atlanta,  55  Ga.,  678. 

2  Eastman  v.  Jackson,  10  Lea,  162.  It  is  competent  to  require  a  license  of 
private  market  men,  even  though  it  is  not  required  of  persons  keeping  stalls 
in  a  public  market.  New  Orleans  v.  Dubarry,  33  La.  An.,  481.  A  butcher 
living  outside  a  city,  but  having  his  place  of  sale  within  it,  may  be  required 
to  take  out  a  license  in  it  for  his  cart,  though  he  is  taxed  for  it  as  property 
in  the  county.     Frommer  v,  Richmond,  31  Grat.,  646. 

A  butcher  who  kills  his  animals  and  sells  the  meat  is  not  a  dealer  who 
"buys  and  sells  goods,"  within  the  statute  imposing  a  privilege  tax  upon 
such  a  dealer.  State  v.  Yearby,  83  N.  0.,  561.  The  payment  to  the  city  by 
the  occupant  of  a  market  stall  of  a  certain  price  per  day,  and  a  certain  sum 
on  each  animal  offered  for  sale,  is  rent  and  not  an  occupation  tax.  Barthel 
V.  New  Orleans,  26  La.  An.,  340.  Exemption  of  agricultural  products  from 
taxation  for  three  months  after  arrival  in  the  city  wUl  not  preclude  taxa- 
tion of  the  business  of  bringing  meat  within  the  city  for  sale  within  two 
weeks  after  killing.  Davis  v.  Macon,  64  Ga.,  128.  The  power  to  collect 
a  tax  on  all  kinds  of  business  is  broad  enough  to  cover  retailing  meat  by  a 
non-resident  butcher  who  deUvers  meat  to  his  customers  from  his  wagon. 
He  may  be  taxed  on  his  business,  and  his  wagon  may  be  taxed  as  a  means 
of  carrying  on  his  business.     Davis  v.  Macon,  64  Ga.,  138. 

3  See  Durach's  Appeal,  62  Pa.  St.,  491;  Aulanier  v.  The  Governor,  1  Tex., 
653;  Baker  v.  Panola  County,  80  Tex.,  86;  Kitson  v.  Ann  Arbor,  26  Mich., 
325 ;  Block  v.  Jacksonville,  36  Dl.,  301.  Such  taxes,  when  laid  by  munici- 
palities, are  not  void  because  of  their  discriminating  as  between  different 
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Kegulation  is  generally  had  in  view  in  such  taxes,  and  they 
will  be  referred  to  again  in  the  next  chapter.  Some  of  the 
cases  which  have  considered  taxes  of  this  nature  are  referred 
to  in  the  note.^  A  right  to  sell  hquors  is  not  covered  by  a 
Ucense  to  carry  on  a  confectioner's  business,  even  though  a  cus- 
tom prevails  for  a  confectioner  to  sell  them  to  his  customers.^ 

Theatrical  Exhibitions  and  Shows.  These  are  a  very  proper 
subject  for  special  taxation,  and  are  commonly  charged  either 
a  specific  tax  by  the  year  or  for  single  representations.     Such 

localities  therein.  East  St.  Louis  v.  "Wehning,  46  lU.,  393.  The  power  in  a 
city  to  tax  cajinot  be  delegated  to  its  mayor.  Eanmundy  v.  Mahan,  73  111., 
463.  License  cannot  be  refused  to  one  who  comes  within  the  statutory  con- 
ditions. Zanone  v.  Mound  City,  103  HI.,  553.  As  to  the  difference  between 
a  manufacturer  and  a  dealer,  see  Commonwealth  v.  Campbell,  33  Pa.  St., 
380. 

1  It  was  once  a  question  whether  license  to  keep  a  tavern  included  author- 
ity to  seE  liquors,  and  the  following  cases  have  considered  it,  or  points  bear- 
ing upon  it:  Hirn  v.  State,  1  Ohio  St.,  15;  Page  v.  State,  11  Ala.,  849; 
Commissioners,  etc.,  v.  Jordan,  18  Pick.,  338.  Compare  State  v.  Chamblyss, 
1  Cheves,  330;  Commissioners  of  Eoads  v.  Dennis,  1  Cheves,  339.  As  to 
tavern  hcenses,  see  further.  State  v.  Prettyman,  3  Harr.,  570;  Bonner  v. 
Welborn,  7  Ga.,  396;  Hannibal  v.  Guyott,  18  Mo.,  515;  St.  Louis  v.  Siegrist, 
46  Mo.,  593;  Commonwealth  v.  Thayer,  5  Met.,  346;  Overseers  of  Crown 
Point -u.  Warner,  3  HUl,  150.  That  under  the  power  to  "tax"  and  also  to 
"restrain"  the  liquor  traffic,  a  town  may  license  it,  see  Mt.  Cai'mel  v. 
Wabash  County,  50  111.,  69.  A  liquor  license  fee  held  not  to  be  a  tax.  Lov- 
ingston  v.  Trustees,  99  lU.,  564.  The  conductor  of  a  Pullman  palace  car 
licensed  as  a  hotel  car  sold  intoxicating  drinks  therein  without  paying  the 
occupation  tax  as  a  dealer  in  liquors.  Held,  that  his  license  did  not  protect 
him.  La  Norris  v.  State,  13  Tex.  Ap.,  33.  But  a  boat  plying  upon  naviga- 
ble waters  between  different  states  cannot  be  considered  as  conducting  or 
doing  business  at  each  and  every  point  where  she  touches,  so  as  to  become 
subject  to  taxation  at  each  of  such  points  in  respect  to  sales  of  hquor  at 
its  bar.  State  v.  Frappart,  31  La.  An.,  340.  The  "Bell-punch  law''  held 
constitutional.  Albreoht  v.  State,  8  Tex.  Ap.,  316.  And  as  to  the  constitur 
tionaUty  of  taxation  of  hquor  dealers,  see,  further,  Harris  v.  State,  4  Tex. 
Ap.,  131;  Langmlle  v.  State,  4  Tex.  Ap.,  313;  ToneUa  v.  State,  4  Tex.  Ap., 
335;  Carr  v.  State,  5  Tex.  Ap.,  153;  Youngblood  v.  Sexton,  33  Mich.,  406. 
A  saloon  license  tax  may  be  imposed,  though  the  sale  of  hquors  is  illegal. 
Wolf  V.  Lansing,  53  Mich.,  367.  See,  on  this  subject,  the  cases  of  State  v. 
Hipp,  38  Ohio  St.,  199;  King  v.  Cappeller,  43  Ohio  St.,  318;  Butzman  v. 
Whitbeck,  43  OHo  St.,  323. 

2  New  Orleans  v.  Jane,  34  La.  An.,  667.  A  retail  grocer,  however,  is  not,, 
in  Louisiana,  liable  to  a  license  tax  as  a  liquor  dealer,  unless  he  sells  by  the 
glass,  to  be  drunk  on  the  premises.    State  v,  Sies,  30  La.  An,,  918, 
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taxes  call  for  little  remark.^  The  business  of  a  traveling  cir- 
cus is  not  a  trade,  so  as  to  be  exempt  from  a  carriage  tax  im- 
posed in  respect  of  "  carriages  used  solely  for  the  conveyance 
of  any  goods  or  burden  in  the  course  of  trade."  "^ 

Eachnen,  Draymen,  etc.  While  these  classes  of  persons  are 
usually  required  to  take  out  a  license  for  purposes  of  regulation, 
they  are  also  sometimes  charged  a  substantial  sum  for  revenue 
purposes.  A  few  cases  are  referred  to  ia  which  the  license  fee 
was  construed  to  be  a  tax.'  It  is  competent  to  lay  the  tax  in 
proportion  to  the  number  of  vehicles  employed  by  the  persons 
licensed  respectively.*  But  one  cannot  be  taxed  ia  respect  of 
a  carriage  used  only  in  his  own  business  under  an  authority  in . 
a  city  charter  to  tax  the  vehicles  used  by  common  carriers  for 
hire.'  Nor  does  a  fanner  by  hauling  two  loads  of  flour  into  a 
city  for  a  miller  render  himself  liable  to  the  city  tax  imposed 
on  carters  and  draymen.'^  And  where  a  livery-stable  and  the 
hacks  in  it  are  taxed  as  property  and  the  owner  has  paid  a 
license  tax  as  keeper  of  a  livery-stable,  he  cannot  be  compelled 
to  pay  in  addition  a  license  tax  on  the  several  hacks  he  owns 
and  uses  in  his  business,  since  the  occupation  tax  covers  the 
right  to  use  such  vehicles.'' 

iSeeMabryi).  Tarver,  1  Humph.,  94,  98;  Trapp  v.  White,  35  Tex.,  387; 
Orton  V.  Brown,  35  Miss.,  426;  Germania  v.  State,  7  Md.,  1.  The  license  fee 
not  a  tax  on  property.  Orton  v.  Brown,  supra.  See  Baker  v.  Cincinnati, 
11  Ohio  St.,  534. 

2  Speak  V.  Powell,  L.  E.,  9  Exch.,  25.  A  company  maintaining  a  driving 
park  where  horse  races  are  held  annually  is  not  liable  to  a  tax  as  holding  an 
exlaibition  of  feats  of  horsemanship,  or  as  keeping  a  show  open  to  the  pubUc 
for  pay,  within  the  act  of  congress  of  1864.  United  States  v.  Buffalo  Park, 
16  Blatch.,  189. 

3 Bennett?;.  Birmingham,  31  Pa.  St.,  15;  Commonwealth  v.  Stodder,  3 
Cush.,  562.  For  some  special  questions  the  following  cases  may  be  con- 
sulted: St.  Charles  v.  Nolle,  51  Mo.,  122;  Gartside  v.  East  St.  Louis,  43  lU., 
47;  Snyder  I).  North  Lawrence,  8  Kan.,  82;  Cincinnati  ■«.  Bryson,  15  Ohio, 
625. 

^Goodwin  v.  Savannah,  53  Ga.,  410;  Johnston  v.  Macon,  62  Ga.,  645; 
Howland  v.  Chicago,  108  111.,  496. 

5  Joyce  V.  East  St.  Louis,  77  lU.,  156;  FarweU  v.  Chicago,  71  HI.,  269.  See 
Johnston  v.  Macon,  62  Ga.,  645. 

sCoUinsviUe  v.  Cole,  78  111.,  114. 

?  Williams  v.  Garignes,  80  La.  An.,  1094.  But  where  one  has  paid  a  prop- 
erty tax  on  his  vehicle  where  he  hves,  he  may  be  required  to  pay  a  tax  on 
it  as  an  instrument  of  business  in  the  city  where  he  conducts  such  business. 
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Hotels.  License  taxes  on  hotels  may  be  proportioned  to  the 
number  of  the  rooms,  irrespective  of  the  question  whether  the 
rooms  are  actually  used.^ 

Taxes  on  Manufactures.  These  are  generally  excise  taxes. 
For  a  time,  during  the  civil  war,  nearly  aU  manufactures  were 
taxed  by  the  federal  government,  but  only  a  few  kinds  are  now 
taxed,  either  by  the  nation  or  by  the  states.  Any  or  all  may 
be  taxed  by  both.^ 

Taxes  on  Offices.  The  United  States  may  tax  the  salaries  or 
compensation  of  its  officers,  and  the  states  may  tax  those  of 

Davis  V.  Macon,  64  Ga.,  138.  See  Johnston  v.  Macon,  63  Ga.,  645.  A  livery- 
man who  has  taken  out  a  license  to  let  out  horses  and  vehicles  except  drays 
cannot  be  compelled  to  take  out  a  drayman's  license  for  occasionally  hiring 
out  a  wagon  by  the  day  to  haul  freight.     Griffin  v.  Powell,  64  Ga.,  635. 

If  it  does  not  appear  that  the  business  of  keeping  a  public  stable  neces- 
sarily includes  running  omnibuses  and  hacks  to  trains,  the  imposition  of  a 
license  tax  on  keeping  a  pubUc  stable  does  not  prevent  the  imposing  of  a 
separate  license  tax  upon  persons  engaged  in  running  omnibuses  and  hacks 
to  railroad  depots.    Mayor,  etc.,  of  Savannah  v.  Feeley,  66  Ga.,  31. 

Under  a  power  to  regulate  the  proper  government  of  carts,  drays,  etc., 
and  to  require  that  the  owners  shall  take  a  license,  and  to  fix  fees  and 
charges  of  all  vehicles  kept  for  hire,  a  city  cannot,  in  addition  to  a  tax  on 
the  business,  require  the  owner  to  pay  for  a  pair  of  license  plates,  costing 
twenty  cents,  to  be  tacked  to  his  vehicle,  fees  of  from  |5  to  |20.  Say  the 
court:  "The  city  may  —  for  purposes  of  identification  and  inspection — re- 
quire that  plates  be  attached  to  vehicles  kept  for  hire,  and  prescribe  the  form 
of  those  plates;  but  it  cannot  —  under  the  pretense  of  securing  that  dis- 
tinctive mark —  impose  on  an  already  taxed  and  legitimate  industry  an  ex- 
action which,  by.  whatever  name  it  maybe  called,  is  but  a  disguised  and 
additional  license."    Wallcer  v.  New  Orleans,  31  La.  An.,  838. 

Sprinkling  carts  are  taxable  as  "  public  vehicles."  St.  Louis  v.  "Woodruff, 
71  Mo.,  93. 

iSt.  Louis  V.  Biroher,  7  Mo.  Ap.,  169.  What  is  a  "hurdygurdy"  house, 
see  State  v.  Tilley,  9  Or.,  135. 

2  See  Commonwealth  v.  Byrne,  30  Grat.,  165.  A  gas  company  is  a  "man- 
ufacturing company."  Commonwealth  ■«.  Lowell  Gas  Light  Co.,  13  Allen, 
75.  But  an  aqueduct  company  is  not.  Dudley  v.  Jamaica  Pond  Aqueduct 
Co.,  100  Mass.,  183.  One  who  buys  timber  and  manufactures  it  into  lumber 
and  boards  is  a  manufacturer  and  taxable  as  such,  but  he  is  not  a  trader. 
A  trader  buys  and  sells  without  altering  in  substance  the  form  of  goods 
bought.  State  u  Chadbourne,  80  N.  C,  479.  A  confectioner  is  not  a  manu- 
facturer so  as  to  be  exempt  from  paying  a  confectioner's  license  tax.  New 
Orleajis  v.  Mannessier,  33  La.  An.,  1075.  One  who  converts  hogs  into  bacon, 
lard  and  cured  meat  is.     Engle  v.  Sohn,  41  Ohio  St.,  691. 
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the  state  officers,  thoiigli  neither  can  tax  the  compensation  re- 
ceived by  the  officers  of  the  other."  And  the  state  may  au- 
thorize its  subdivisions  to  ta,x  state,  county  or  township  offices 
if  it  shall  be  deemed  proper  to  do  so.' 

Other  ^^ Privilege"  Taooes.  Where  "privileges"  are  taxed, 
any  occupation  which  is  not  open  to  all,  but  can  only  be  exer- 
cised under  hcense  from  some  constituted  authority,  is  to  be 
regarded  as  a  privilege.'  The  keeptag  of  a  ferry  may  there- 
fore be  taxed  imder  state  authority,  as  an  occupation,  even 
though  the  ferry  be  upon  navigable  waters  and  from  a  town  iu 
one  state  to  a  town  in  another.*  So  may  the  operating  of  a 
railway  in  a  city.^  And  succession  to  an  inheritance  may  be 
taxed  as  a  privilege,  notwithstanding  the  property  of  the  estate 
is  taxed,  and  taxes  on  property  are  required  by  the  constitution 
of  the  state  to  be  uniform.^  Where  a  tax  is  laid  on  aU  "  pur- 
suing any  occupation,  trade  or  profession,"  one  keeping  a 
biUiard-table  for  profit  is  included;  though  if  he  kept  it  for 
amusement  merely  he  would  not  be.'  It  is  no  objection  to  a 
tax  on  a  business  that  it  operates  iadirectly  as  a  tax  on  the  con- 
sumer.* That  may  perhaps  be  the  very  reason  why  it  has  been 
deemed  desirable  to  levy  it. 

A  tax  on  a  business  should  be  laid  where  the  business  is 
carried  on ;  not  where  the  party  has  his  residence,  if  it  is  else- 
where.'   But  if  only  the  property  employed  iu  the  busiuess 

1  Collector  v.  Day,  11  Wall.,  113;  ante,  p.  84.  The  compensation  of  a 
clerk  in  a  postoffioe  is  taxable  by  the  state.    Melcher  v.  Boston,  9  Met.,  73. 

2Gilkeson  v.  The  Fredei-ick  Justices,  13  Grat.,  577. 

3  French  u  Baker,  4  Sneed,  193,  195. 

^  Conway  v.  Taylor,  1  Black,  603 ;  Wiggins  Ferry  Co.  v.  East  St.  Louis, 
107X1.  S.,  365;  Chilversu  People,  11  Mich.,  43;  Marshall  u  Grimes,  41  Miss., 
27.  A  license  fee  imposed  on  the  keeper  of  a  ferry  held  not  to  be  imposed 
under  the  taxing  power.    Wiggins  Ferry  Co.  v.  East  St.  Louis,  103  El.,  560. 

^San  Jose  v.  Railway  Co.,  53  Cal.,  475;  Los  Angeles  v.  Sou.  Pac.  R'y  Co., 
61  Cal.,  59;  State  v.  McFetridge,  56  Wis.,  256. 

6 Eyre  v.  Jacob,  14  Grat.,  423. 

■'Tarde  v.  Benseman,  31  Tex.,  377.  The  business  tax  maybe  imposed 
though  the  property  is  taxed  also.    LeweUen  v.  Lockhaxts,  21  Grat.,  570. 

"Wiley  V.  Owens,  39  Ind.,  439. 

9 Bates  V.  Mobile,  46  Ala.,  158.  See  Miner  v.  Fredonia,  37  N.  Y.,  155;  Gar- 
diner, etc.,  Co.  V.  Gardiner,  5  Greenl.,  133.  For  other  cases  of  business  or 
occupation  taxes,  see  Simmons  v.  State,  12  Mo.,  268;  St.  Louis  v.  Laughlin, 
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were  taxed,  the  owners  respectively  might  be  assessed  for  their 
interests  at  their  places  of  residence.' 

49  Mo.,  559;  CarroU  v.  Tuscaloosa,  12  Ala.,  173;  Gunter  v.  Leckey,  30  Ala., 
691;  Portland  v.  O'NieU,  1  Or.,  218. 

A  provision  in  a  city  charter  that  its  taxes  should  "  be  apportioned  in  the 
same  manner  as  the  state  tax  "  would  preclude  its  discriminating  against  an 
occupation  in  a  degree  beyond  that  made  against  that  occupation  by  the 
state.    Marshall  v.  Snediker,  25  Tex.,  460. 

A  lumber  yard,  used  for  storing  the  owner's  lumber,  is  not  subject  to  a 
license  tax  laid  upon  a  "  cotton  or  lumber  yard  or  other  place  of  storage  for 
hii-e."    State  v.  Walker,  28  La.  An.,  636. 

iSee  Gardiner,  etc.,  Co.  v.  Gardiner,  5  Greenl.,  183. 
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OHAPTEE  XIX. 

TAXES  UNDER  THE  POWER  OF  POLICE. 

Taxation  and  regulation  compared.  There  are  some  cases 
in  whicli  levies  are  made  and  collected  under  the  general  des- 
ignation of  taxes,  or  under  some  term  employed  in  revenue 
law?  to  indicate  a  particular  class  of  taxes,  where  the  imposi- 
tion of  the  burden  may  fairly  be  referred  to  some  other  author- 
ity than  to  that  branch  of  the  sovereign  power  of  the  state 
under  which  the  public  revenues  are  apportioned  and  collected. 
The  reason  is,  that  the  imposition  has  not  for  its  object  the 
raising  of  revenue,  but  looks  rather  to  the  regulation  of  rela- 
tive rights,  privileges  and  duties  as  between  individuals,  to  the 
conservation  of  order  in  the  pohtical'  society,  to  the  encourage- 
ment of  industry,  and  the  discouragement  of  pernicious  'em- 
ployments.^ Legislation  for  these  purposes  it  would  seem 
proper  to  look  upon  as  being  made  in  the  exercise  of  that 
authority  which  is  inherent  in  every  sovereignty,  to  make  aU. 
such  rules  and  regulations  as  are  needful  to  secure  and  preserve 
the  public  order,  and  to  protect  each  individual  in  the  enjoy- 
ment of  his  own  rights  and  privileges  by  requiring  the  observ- 
ance of  rules  of  order,  fairness  and  good  neighborhood,  by  all 
around  him.  This  manifestation  of  the  sovereign  authority  is 
usually  spoken  of  as  the  pohce  power: 

The  distinction  between  a  demand  of  money  under  the 
pohce  power,  and  one  made  under  the  power  to  tax,  is  not  so 
much  one  of  form  as  of  substance.  The  proceedings  may  be 
the  same  in  the  two  cases,  though  the  purpose  is  essentially 
different.  The  one  is  made  for  regulation  and  the  other  for 
revenue.^   If,  therefore,  the  purpose  is  evident  in  any  particular 


1  Mr.  "Walker,  in  his  Science  of  "Wealth,  adds  this  to  Adam  Smith's  four 
cardinal  rules  of  taxation:  "  V.  The  heaviest  taxes  should  be  imposed  on 
those  commodities  the  consumption  of  which  is  especially  prejudicial  to  the 
interests  of  the  people." 

2  Under  a  power  to  license,  taxes  cannot  be  imposed,  and  the  power  to  tax 
does  not  confer  the  authority  to  license  —  the  objects  to  be  attained  in  the 
exercise  of  the  two  powers  not  being  the  same.  Burlington  v.  Bumgardner, 
43  la.,  673.    A  license  fee  of  |300  cannot  be  imposed  on  auctioneers  under 
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instance,  there  can  be  no  difficulty  in  classifying  the  case  and 
referring  it  to  the  proper  power.  But  in  what  has  been  said 
regarding  the  apportionment  of  taxes,  it  has  been  seen  that 
other  considerations  than  those  which  regard  the  production  of 
a  revenue  are  admissible,  and  that  regulation  may  be  kept  in 
view  when  revenue  is  the  main  and  primary  purpose.  The 
right  of  any  sovereignty  to  look  beyond  the  immediate  purpose 
to  the  general  effect,  neither  is  nor  can  be  disputed ;  the  gov- 
ernment has  general  authority  to  raise  a  revenue  and  to  choose 
the  methods  of  doing  so ;  it  has  also  general  authority  over 
the  regulation  of  relative  rights,  privileges  and  duties,  and  there 
is  no  rule  of  reason  or  policy  in  government  which  can  require 
the  legislature,  when  making  laws  with  the  one  object  in  view, 
to  exclude  carefully  from  its  attention  the  other.  Neverthe- 
less, cases  of  this  nature  are  to  be  regarded  as  cases  of  taxa- 
tion. Eevenue  is  the  primary  purpose,  and  the  regulation 
results  from  the  methods  of  apportionment  that  are  resorted 
to  in  obtaining  the  revenue.  Only  those  cases,  where  regula- 
tion is  the  primary  purpose,  can  be  specially  referred 'to  the 
police  power. 

Custom  has  much  to  do  in  determining  vfhether  certain 
classes  of  exactions  are  to  be  regarded  as  taxes  or  as  duties 
imposed  for  regulation.  If  by  the  common  understanding  and 
general  custom  of  the  country,  a  particular  duty  is  regarded 
as  being  imposed  upon  certain  individuals,  not  as  their  propor- 
tionate share  in  the  burdens  of  government,  but  because  of 
some  special  relation  to  property  peculiarly  located,  or  to  busi- 
ness pecuharly  troublesome  or  dangerous,  so  that  a  require- 
ment that  the  duty  shall  be  performed  by  such  individuals  is 
usually  regarded  as  only  in  the  nature  of  regulation  of  relative 
obHgations  and  duties  through  the  neighborhood  or  the  munic- 
ipality, there  is  no  sufficient  reason  why  this  may  not  be  con- 
sidered a  mere  police  regulation,  though  the  proceedings 
assume  the  form  of  taxation,  and  are  even  designated  by  that 
name.  The  summoning  of  the  people  once  a  year  to  put  the 
highways  of  their  neighborhood  in  order  has  sometimes  been 
looked  upon  as  a  case  of  this  description ;  to  some  extent,  at 

the  police  power,  nor  can  they  be  taxed  by  license  witbout  clear  authority. 
Mankato  v.  Fowler,  33  Minn.,  364,  citing  St.  Paul  v.  Traeger,  25  Minn., 
248. 


588  LAW   OF  TAXATION.  [CH.  XIX. 

least,  in  the  nature  of  a  police  regulation,'  notwithstanding 
that,  on  a  failure  to  obey  the  summons,  the  value  of  the  labor 
is  collected  in  money.  A  pubhc  purpose,  such  as  is  usually 
accomplished  by  an  expenditure  of  public  moneys,  is  indeed 
had  in  view  in  such  a  case ;  but  the  custom  of  requiring  high- 
way labor  seems  to  have  come  down  to  us  from  a  period  when 
.  regular  taxes  were  unknown  or  only  collected  in  kind,  and 
when  it  was  looked  upon  as  a  neighborhood  duty  to  keep  the 
roads  in  order,  as  it  was  also  to  prevent  riots  and  arrest  crim- 
inals, or  make  compensation  for  their  offenses.  A  like  practice, 
based  upon  a  similar  idea,  has  prevailed  in  other  countries.^ 

Sidewalk  assessments.  The  cases  of  assessments  for  the 
construction  of  walks  by  the  side  of  the  streets,  in  cities  and 
other  populous  places,  are  more  distinctly  referable  to  the 
power  of  pohce.  These  foot  walks  are  not  only  required,  as 
a  rule,  to  be  put  and  kept  in  proper  condition  for  use  by  the 
adjacent  proprietors,  but  it  is  quite  customary  to  confer  by  the 
municipal  charters  full  authority  upon  the  municipalities  to 
order  the  walks  of  a  land  and  quality  by  them  prescribed  to 
be  constructed  by  the  owners  of  adjacent  lots  at  their  own  ex- 
pense, Avithin  a  time  Umited  by  the  order  for  the  purpose,  and 
in  case  of  their  failure  so  to  construct  them,  to  provide  that  it 
shall  be  done  by  the  public  authorities,  and  the  cost  collected 
from  such  owners,  or  made  a  Hen  upon  their  property.  "When 
this  is  the  law  the  duty  must  be  looked  upon  as  being  enjoined) 
as  a  regulation  of  pohce,  because  of  the  peculiar  interest  such] 
owners  have  in  the  walks,  and  because  their  situation  gives 
them  peculiar  fitness  and  ability  for  performing,  with  prompt- 
ness and  convenience,  the  duty  of  putting  them  in  proper  state, 
and  of  afterwards  keepiag  them  in  a  condition  suitable  for 

'See  State  v.  Halifax,  4  Dev.  Law,  345;  Sawyer  v.  Alton,  3  Scam.,  127, 
180;  Pleasant  v.  Kost,  29  111.,  490;  Overseers  of  Amenia  v.  Stamford,  6 
Johns.,  92;  Draining  Company  Case,  11  La.  An.,  338,  373. 

2  A  license  fee  for  the  right  to  collect  tolls  for  the  use  of  one's  own  wharf 
is  in  a  large  sense  a  tax,  "  as  being  a  charge  or  burden  imposed  upon  per- 
sons, property  or  business  to  raise  money  for  public  purposes."  Santa 
Barbara  v.  Stearns,  51  Cal.,  499. 

Where  a  city  has  granted  the  privilege  to  supply  water  to  its  people  with- 
out let  or  hindrance,  the  water-works  are  taxable  as  property,  but  a  license 
fee  cannot  then  be  imposed  on  the  privilege  of  supplying  the  water.  Stein 
V.  MobUe,  49  Ala.,  363;  MobUe  v.  Stein,  54  Ala.,  33. 
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use.    Upon  these  grounds  the  authority  to  establish  such  regu- 
lations has  been  supported  with  little  dissent.' 

No  doubt  this  requirement  is  sometimes  in  a  measure  oppres- 
sive, since  the  actual  cost  may  exceed  the  pecuniary  advantages 
to  the  lot  owner ;  ^  but  this,  in  the  case  of  police  regulations, 
is  never  a  conclusive  objection.  It  has  been  held  competent  to 
order  a  sidewalk  constructed  on  one  side  of  a  street  when  none 
is  ordered  on  the  other  ;^  and  to  order  it  even  though  the 
street  is  not  as  yet  graded ;  ^  and  to  collect  the  cost  before  the 
walk  is  built.^  And  the  owner  of  a  corner  lot  may  be  required 
to  pave  the  sidewaUc  on  each  of  the  streets.'*  In  New  Jersey 
it  is  held  that  the  lot  owner,  in  case  the  street  is  unpaved,  may 
be  required,  as  a  part  of  the  expense  of  the  walk,  to  construct 
a  gutter  necessary  for  its  security.'' 

J  The  leading  case  is  Godard,  Petitioner,  16  Pioli.,  504,  where  the  subject 
is  examined  at  length.  The  following  cases  support  the  same  view :  Lowell 
V.  Hadley,  8  Met.,  180;  Paxson  v.  Sweet,  13  N.  J.,  196;  Wasliington  v. 
Nashville,  1  Swan,  177;  Whyte  v.  Nashville,  2  Swan,  364;  Franklin  v.  May- 
berry,  6  Humph.,  368;  Bonsall  v.  Lebanon,  19  Ohio,  418;  Debloisw.  Barker, 
4  E.  I.,  445;  O'Leary  v.  Sloo,  7  La.  An.,  25;  Hart  v.  Brooklyn,  36  Barb., 
226;  Buffalo  City  Cemetery  Co.  v.  Buffalo,  46  N.  Y.,  503;  Greensburg  v. 
Young,  58  Pa.  St.,  280;  Hydes  v.  Joyes,  4  Bush,  464;  Macon  v.  Patty,  57 
Miss.,  378;  Pahner  v.  Way,  6  Col.,  106;  White  v.  People,  94  lU.,  604,  ex- 
plaining Ottowa  V.  Spencer,  40  lU.,  311.  And  see  Hudler  v.  Golden,  36  N. 
Y.,  446;  Woodbridge  v.  Detroit,  8  Mich.,  274,  309. 

2  In  New  Jersey,  where  it  is  held  that  the  assessment  for  an  improvement 
on  the  adjoining  land  owners  must  not  exceed  the  actual  benefit  conferred 
by  such  improvement,  it  is  also  held  that  the  whole  expense  of  a  sidewalk 
may  be  assessed  upon  the  lot  in  front  of  which  it  is  constructed,  regardless 
of  absolute  benefits.    Van  Tassel  v.  Jersey  City,  37  N.  J.,  128. 

3 State  V.  Portage,  13  Wis.,  562. 

4  Parker  v.  Challiss,  9  Kan.,  155;  S.  C,  11  Kan.,  384. 

5  Mix  V.  Shaw,  106  111.,  425. 

eSands  v.  Richmond,  31  Grat.,  571.  See  Wolf  v.  Keokuk,  48  la.,  139. 
In  Twycross  v.  Fitchburg  R.  R.  Co.,  10  Gray,  293,  295,  a  lessee's  covenant  to 
pay  "  aU  taxes  or  duties,"  levied  or  to  be  levied  on  the  premises  during  the 
term,  was  held  not  to  apply  to  an  assessment  for  paving  the  sidewalk  ia 
front ;  that  not  being  a  tax  or  duty  levied  or  to  be  levied  on  the  premises 
demised.  "It  is  a  permanent  improvement  of  the  estate,  the  benefit  of 
which  is  to  be  found  in  the  increased  value  of  the  estate,  and  in  the  in- 
creased rent  which  it  would  permanently  command."  Per  Thomas,  J.  In 
Illinois  it  is  held  not  competent  to  make  the  cost  of  the  sidewalk  a  personal 
charge  against  the  own.er.  Craw  v.  Tolono,  96  111.,  355;  Virginia  v.  HaU, 
96  111.,  378. 

"Robins  v.  New  Brunswick,  44  N.  J.,  116.  In  WiUiams  v.  Bruce,  5  Conn., 
190,  it  was  decided  that  the  building  of  a  railing  on  the  inner  side  of  a 
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Sewer  assessments.  There  seems  to  be  no  legal  impedi- 
ment to  a  requirement  under  the  pohce  poATer  that  lot  owners 
in  cities  and  villages  shall  be  at  the  expense  of  constructing 
that  portion  of  the  public  sewer  in  front  of  their  respective 
premises.  It  is  true,  that  the  levies  for  the  purpose  of  con- 
structing sewers  and  of  keeping  them  in  repair  are  commonly- 
spoken  of  as  taxes;  •  but,  as  has  been  justly  remarked,  there  is 
as  much  reason  to  subject  the  owners  of  land  abutting  to  con- 
tribution to  their  expenditure,  as  there  is  to  oblige  them  to  pave 
the  footways  in  front  of  their  grounds,  or  to  keep  the  same  in 
repair,  when  the  city  shall  pave  the  streets  adjoining.  It  should 
be  a  charge  on  the  land,  just  as  is  the  requisition  on  the  own- 
ers of  land  abutting  on  the  streets  to  clear  away  the  snow  at 
their  o^vn  expense,  which  has  been  determined  to  be  a  reason- 
able provision.  It  is  a  charge  upon  real  estate  thus  situated, 
and  requisite  for  the  comfort  and  convenience  of  all  the  citi- 
zens.^ By  this  is  not  meant  that  the  expense  of  sewers  may  not 
be  borne  by  general  tax,  as  indeed  is  often  done;  what  is 
meant  is  only  this :  that  the  purpose  to  be  accomplished  is  of 
that  peculiar  nature  that  the  duty  to  provide  for  it  seems  inti- 
mately associated  with  the  ownership  of  adjacent  property,  the 
value  pf  which  will  be  increased  and  the  use  facilitated  by 
means  thereof ;  and  it  is  therefore  within  the  competency  of 
the  legislature  to  impose  upon  the  owners  of  such  property  the 
duty  to  make  provision  for  it. 

Levee  assessments.  Assessments  for  the  construction  of  em- 
bankments or  levees,  to  protect  from  overflow  and  desti'uction 


sidewalk  could  not  be  compelled  under  a  general  authority  to  require  the 
sidewalk  to  be  constructed.  In  Wright  v.  Briggs,  3  Hill,  77,  it  was  held 
that  authority  to  a  village  counoU  to  require  adjoining  owners  to  construct 
sidewalks  in  front  of  their  premises  would  not  warrant  imposing  upon 
them  a  tax  for  improving  the  street.  A  power  in  a  municipal  charter  to 
"regulate  and  improve"  sidewalks  does  not  authorize  an  assessment  for 
their  construction.     Fairfield  v.  Eatchife,  20  la.,  396. 

1  See  Philadelphia  v.  Tryon,  35  Pa.  St.,  401 ;  Stroud  v.  Philadelphia,  61  Pa. 
St.,  255;  Boston  v.  Shaw,  1  Met.,  180;  Hildreth  v.  LoweU,  11  Gray,  345; 
Cone  V.  Hartford,  38  Conn.,  363 ;  State  v.  Jersey  City,  29  N.  J.,  441 ;  State  v. 
Charleston,  13  Rich.,  702,  733. 

^Putnam,  J.,  in  Boston  v.  Shaw,  1  Met.,  130,  138.  In  this  case  it  is  de- 
cided that  the  levy  of  a  sewer  rate  by  the  value  of  estates  is  void,  as  it  could 
not  be  equal  or  just. 
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large  tracts  of  country,  are  commonly  levied  on  the  owners  of 
lands  bordering  on  or  lying  near  the  streams  or  bodies  of  water 
from  which  the  danger  is  anticipated,  and  are  generally  looked 
upon  as  a  species  of  local  tax.^  But  if  it  should  be  imposed  as 
a  duty  upon  residents  or  property  owners  in  the  neighborhood 
of  such  a  danger,  that  they  should  turn  out  periodically,  or  in 
emergencies,  and  give  personal  attention  and  labor  to  the  con- 
struction of  the  necessary  defenses  against  overflow  and  inun- 
dation, it  is  not  perceived  that  there  could  be  any  difficulty  in 
supporting  such  a  requirement  as  one  of  police,  or  of  resting  it 
upon  the  same  grounds  which  sustain  the  regulations  in  cities, 
by  which  duties  are  imposed  on  the  occupants  of  buildings  to 
take  certain  precautions  against  fires,  not  for  their  own  benefit 
exclusively,  but  for  the  protection  of  the  public.^ 

Drainage  laws.  Similar  considerations  apply  in  the  case  of 
drainage  laws,  which  are  enacted  in  order  to  relieve  swamps, 
marshes  and  other  low  lands  of  the  excessive  waters  which 
detract  from  their  value  for  occupation  and  cultivation,  and 
perhaps  rendw"  them  worthless  for  use,  and  are  likely  at  the 
same  time  to  diffuse  through  the  neighborhood  a  dangerous 
nuisance.  If  these  may  be  drained  at  the  expense  of  the 
owner,  by  special  tax,  there  can  be  no  doubt  of  the  right  of  the 
state  to  make  it  his  duty  to  drain  them,  as  a  matter  of  pohce 
regulation ;  the  state  coming  forward  to  perform  the  duty  at 

1  Crowley  v.  Cropley,  2  La.  An.,  329.  See  Sessions  v.  Cronklinton,  20 
Ohio  St.,  349;  Egyptian  Levee  Co.  v.  Hardin,  27  Mo.,  495;  Yeatman  v. 
Crandall,  11  La.  An.,  220;  Wallace  v.  Shelton,  14  La.  An.,  498;  Bishpp  i;. 
Marks,  15  La.  An.,  147;  Richardson  v.  Morgan,  16  La.  An.,  429;  McGehee 
V.  Mathis,  21  Ark.,  40;  Jones  v.  Boston,  104  Mass.,  461. 

2  It  is  said  by  Elmer,  J.,  in  State  v.  Newark,  27  N.  J.,  185, 194,  that  "  laws 
for  the  drainage  and  embanking  of  low  grounds,  and  to  provide  for  the  ex- 
pense for  the  mere  benefit  of  the  proprietors,  without  reference  to  the  public 
good,  are  to  be  classed,  not  under  the  taxing,  but  the  police,  power  of  the 
government;  and  so  also  the  regulation  of  fences  and  party  waUs."  To  the 
same  effect  is  Boi-o  v.  PMUips  Co.,  4  Dill.,  216.  In  that  case  the  acts  in  ques- 
tion provided  for  paying  for  all  levee  work  by  assessment  on  the  land  bene- 
fited, and  declared  that  other  lands  and  property  in  the  county  should  not 
be  taxed  for  the  purpose.  Held  that  the  county  at  large  was  not  liable 
though  the  county  court  had  failed  in  its  duty-to  levy  a  tax  upon  the  bene- 
fited lands  to  pay  for  work  done.  The  liability  rests  solely  on  the  levee 
districts. 
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his  expense,  in  case  of  its  not  being  suitably  or  expeditiously 
performed  by  himself.^ 

It  is  not  to  be  doubted  that  other  cases  which  may  not  have 
yet  been  the  subject  of  judicial  consideration  would  f aU  within 
the  same  reasons ;  but  it  might  be  presumptuous  to  attempt 
an  enumeration  of  them,  especially  as  there  can  be  little  or  no 
occasion  for  doing  so,  when  the  taxing  power  is  commonly 
sufficient  to  meet  aR  their  requirements.  A  safer  ground  will 
be  occupied  in  the  consideration  of  those  cases,  so  often  the 
subject  of  judicial  review,  in  which  burdens  in  the  shape  of 
license  fees  have  been  imposed  upon  business,  trades  or  occu- 
pations. 

License  fees  in  general.  License  fees  may  be  imposed: 
1.  For  regulation.  2.  For  revenue.  3.  To  give  monopolies. 
4.  For  prohibition.  The  third  purpose  is  inadmissible  in  any ' 
free  government,  and  has  not  avowedly  been  had  in  view  at 
any  time  in  this  country,  nor  in  England  since  the  period  im- 
mediately preceding  the  revolution  of  1688,  so  fruitful  of  arbi- 
trary exactions  of  every  available  nature.^    The  fourth  purpose 

'In  State  v.  Charleston,  13  Rich.,  702,  733,  the  power  to  require  sewers, 
drains  and  sidewalks  to  be  constructed  by  the  owners  of  the  property  ad- 
jacent is  plainly  referred  to  the  police  power.  "  From  a  very  early  period 
sewers  and  pavements  have  constituted  exceptional  subjects  in  reference 
to  assessments.  Statutes  of  drains  and  sewers  were  knovsnti  before  the  time 
of  Henry  VIII.,  v.-hcn  the  general  statutes  on  the  subject  were  enacted,  and 
the  mode  of  assessment  prescribed.  In  like  manner  the  act  of  1764  pro- 
vided for  assessments  for  drains  or  sewers  and  sidewalks.  Various  reasons 
have  been  assigned  for  these  exceptions.  Among  others,  it  has  been  plainly 
urged  that,  as  a  sanitary  regulation,  and  under  the  power  to  abate  nuisances, 
the  corporation  might  require  every  citizen  to  drain  his  own  lot,  or,  in  case 
of  neglect,  exact  a  penalty;  and  so  by  the  old  act  of  1698  (7  Stat.,  12),  every 
inhabitant  of  Charleston  was  required  to  mend  and  raise  the  sidewalk  in 
front  of  his  house  in  the  manner  and  to  tlie  dimensions  therein  prescribed, 
on  penalty  of  forfeiting  for  each  house  a  penalty  to  be  collected  under  the 
warrant  of  a  justice  of  the  peace.  In  order  the  better  to  carry  into  eflfeot 
these  objects,  and  to  do  what  each  individual  might  be  required  to  do  for 
himself,  the  act  of  1764  authorized  the  commissioners  of  streets  to  construct 
drains  and  level  and  pave  the  footways,  etc.,  and  to  assess  the  proprietors 
of  lands  and  houses  fronting  on  the  street,"  etc.  Dunkin,  Chancellor, 
p.  733. 

2  Taxation  for  the  benefit  of  individuals  is  compared  to  monopolies  by 
Lowrie,  Ch.  J.,  in  Philadelphia  Association,  etc.,  v.  "Wood,  39  Pa.  St.,  67,  82. 
The  very  heavy  license  fees  exacted  from  pawnbrokers  in  Dublin  are  said  to 
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is  entirely  admissible  ia  the  case  of  pursuits  or  indulgencies 
which  in  their  general  effect  are  believed  to  be  more  harmful 
than  beneficial  to  society,  and  which,  consequently,  the  public 
interest  requii-es  should  be  put  an  end  to.  A  case  of  this  nat- 
ure is  that  of  heavy  fees  imposed  on  the  keepers  of  imple- 
ments of  gaming.i  When,  however,  prohibition  is  the  object, 
the  end  may  generally  be  more  directly  accomplished  by  legis- 
lation which  in  its  terms  is  prohibitory,  than  by  the  circuitous 
method  of  imposing  a  burden  diificult  or  impossible  to  be  borne ; 
and  the  direct  method  is  consequently  the  one  usually  adopted- 
But  it  is  often  found  that  the  prohibition  of  an  occupation 
which  excites  or  gratifies  the  vices  or  passions  of  large  numbers 

owe  their  origin  to  a  purpose  to  give  a  monopoly  of  the  business  to  a  few- 
favored  retainers  of  the  court.  Of  cx)urse  the  weight  of  such  fees  rests 
finally  on  the  persons  whose  necessities  make  them  the  pawnbroker's  cus- 
tomers. A  power  to  hcense  and  regulate  wUl  not  warrant  the  conferring  of 
a  hcense  upon  one  person  to  carry  on  a  business  to  the  exclusion  of  all 
others.  But  a  power  to  license  and  refuse  licenses  wUl.  Logan  v.  Pyne,  43 
la.,  524;  Burlington  v.  Davis,  48  la.,  133.  The  legislature  may  give  a  city 
the  right  to  grant  an  exclusive  f  eiTy  hcense.    Ibid. 

1  State  V.  Doon,  E.  M.  Charlt.,  1.  The  fee  in  this  case  was  of  $1,000,  and 
it  was  sustained,  although  it  was  manifestly  imposed  for  the  purposes  of  pro- 
hibition, and  its  ]payment  would  not  give  to  the  owner  of  the  table  the  priv- 
ilege of  making  use  of  it,  which  was  illegal  under  another  statute.  The 
constitution  of  Arkansas  of  1868  provided  that  "  the  general  assembly  shall 
tax  aU  privileges,  pursuits  and  occupations  that  are  of  no  real  use  to  soci- 
ety; all  others  shall  be  exempt."    Art.  10,  §  17. 

Two  constitutional  provisions  were  as  follows : 

"  No  political  corporation  shall  impose  a  greater  license  than  is  imposed 
by  the  general  assembly  for  state  purposes." 

"  The  regulation  of  the  sale  of  alcoholic  or  spirituous  hquors  is  declared  a 
pohce  regulation,  and  the  general  assembly  may  enact  laws  regulating  their 
sale  and  use." 

A  parish  had  undertaken  to  require  a  higher  license  fee  from  a  liquor 
seher  than  had  the  state,  on  the  ground  that  such  larger  fee  was  as  a  police 
regulation.  Held,  that  the  second  provision  quoted  did  not  relate  to  the 
sale  of  liquors  but  only  to  such  regulations  as  the  preservation  of  order,  etc., 
may  require,  and  that  the  action  of  the  parish  was  not  warranted.  State  v. 
Chase,  33  La.  An.,  287. 

Under  authority  to  a  municipahty  to  impose  a  license  tax  on  a  coffee 
house  where  theatrical  plays  are  performed,  the  amount  of  the  tax  is  a  ques- 
tion of  expediency  and  police  regulation  of  which  the  municipal  authorities 
are  sole  judges.  A  tax  of  $2,500  sustained.  The  keeper  of  the  house  has 
a  right  to  require  only  that  all  who  pursue  the  same  business  shall  pay  the 
same  amount  of  tax.  Goldsmith  v.  New  Orleans,  31  La.  An.,  646. 
38 
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of  people  is  met  by  a ,  resistance  so  steady  and  powerf ul  as  to 
render  the  law  wholly  ineffectual,  when  a  heavy  tax  might  lessen 
the  evils  and  possibly  in  the  end  make  the  occupation  un- 
profitable. A  belief  that  this  might  be  the  result  has  influenced 
many  persons  to  favor  a  repeal  of  the  prohibitory  liquor  laws, 
and  the  substitution  therefor  of  laws  for  the  regulation  and 
taxation  of  the  traffic.  And  this  is  held  to  be  competent  even 
when  the  business  taxed  is  one  the  legislature  is  forbidden  by 
the  constitution  to  license ;  the  tax  not  necessarily  implying 
either  protection  to  the  business  by  the  state  or  consent  to  its 
being  carried  on.^ 

1"  The  popular  understanding  of  the  word  license  undoubtedly  is  a  per- 
mission to  do  something  which,  without  the  license,  would  not  be  allowable. 
This,  we  are  to  suppose,  was  the  sense  in  which  it  was  made  use  of  in  the 
constitution ;  but  this  is  also  the  legal  meaning.  The  object  of  a  license, 
says  Mr.  Justice  Manning,  is  to  confer  a  right  that  does  not  exist  without  a 
license.  Chilvers  v.  People,  11  Mich.,  43,  49.  Within  this  deiinition  a  mere 
tax  upon  the  traffic  cannot  be  a  license  of  the  traffic,  unless  the  tax  confers 
some  right  to  carry  on  the  traffic  which  otherwise  would  not  have  existed. 
"We  do  not  understand  that  such  is  the  case  here.  The  very  act  which  im- 
posed this  tax  repealed  the  previous  law  which  forbade  the  traffic  and 
declai-ed  it  illegal.  The  trade  then  became  lawful  whether  taxed  or  not; 
and  this  law  in  imposing  the  tax  did  not  declare  the  trade  illegal  in  case  the 
tax  was  not  paid.  So  far  as  we  can  perceive,  a  failure  to  pay  the  tax  no 
more  renders  the  trade  illegal  than  would  a  like  failure  of  a  farmer,  to  pay 
the  tax  on  his  farm,  render  its  cultivation  illegal.  The  state  has  imposed 
the  tax  in  each  case,  and  made  such  provision  as  has  been  deemed  needful 
to  insure  its  payment ;  but  it  has  not  seen  fit  to  mate  the  failure  to  pay  a 
forfeiture  of  the  right  to  pursue  the  calling.  If  the  tax  is  paid  the  traffic  is 
lawful,  but  if  not  paid  the  traffic  is  equally  lawful.  There  is  consequently 
nothing  in  the  case  that  appears  to  be  in  the  nature  of  a  license.  The  state 
has  provided  for  the  taxation  of  a  business  which  was  found  in  existence, 
and  the  carrying  on  of  which  it  no  longer  prohibits ;  and  that  is  all. 

' '  But  it  is  urged  that  by  taxing  the  business  the  state  recognizes  its  la,wf  ul 
character,  sanctions  its  existence  and  participates  in  its  profits,  all  of  which 
is  within  the  real  intent  of  the  prohibition  of  license.  The  lawfulness  of  the 
business,  if  by  that  we  understand  it  is  no  longer  punishable,  and  is  capable 
of  constituting  the  basis  of  contracts,  was  undoubtedly  recognized  when  the 
prohibitory  law  was  repealed ;  but  as  the  illegality  of  the  traffic  depended  on 
the  law,  so  its  lawfulness  now  depends  upon  its  repeal.  The  tax  has  noth- 
ing to  do  with  it  whatever.  Now  it  is  not  claimed,  so  far  as  we  are  aware, 
that  the  repeal  of  the  prohibitory  law  was  incompetent ;  and,  if  not,  mere 
recognition  of  the  lawfulness  of  the  trafiBc  cannot  make  the  tax  law  or  any 
other  law  invalid.  It  is  only  the  recognition  of  an  existing  and  a  conceded 
fact ;  and  the  courts  could  not  refuse  to  recognize  it  if  they  would. 

"  The  idea  that  the  state  lends  its  countenance  to  any  particular  traffic  by 
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In  general,  however,  prohibition  is  not  the  purpose  in  mind 
when  hcense  fees  or  similar  burdens  are  imposed;  but  the 
state  has  in  view  either  the  regulation  of  that  in  respect  of 
which  the  exaction  is  made,  or  it  contemplates  a  revenue 
therefrom;  and  it  ma/ intend  both  regulation  and  revenue. 
The  requirement  of  a  license  fee,  as  a  condition  to  carrying  on 
an  occupation  requiring  regulation,  cannot  be  objected  to  as  a 
restraint  of  trade,  however  necessary  may  be  the  employment ; 

taxing  it  seems  to  rest  upon  a  very  transparent  fallacy.  It  certainly  over- 
looks or  disregards  some  ideas  that  must  always  underlie  taxation.  Taxes 
are  not  favors;  they  are  burdens.  They  are  necessary,  it  is  true,  to  the 
existence  of  government ;  but  they  are  not  the  less  burdens,  and  are  only 
submitted  to  because  of  the  necessity.  It  is  deemed  advisable  to  make  care- 
fid  provision  to  preclude  these  burdens  becoming  needlessly  oppressive ;  but 
it  is  conceded  by  all  the  authorities  that  under  some  circumstances  they 
may  be  carried  to  an  extent  that  will  be  ruinous  to  individuals.  It  would 
be  a  remarkable  proposition,  under  such  circumstances,  that  a  thing  is  sanc- 
tioned and  countenanced  by  the  government,  when  this  burden,  which  may 
prove  disastrous,  is  imposed  upon  it,  while  on  the  other  hand  it  is  frowned 
upon  and  condemned  when  the  burden  is  withheld.  It  is  safe  to  predict 
that  if  such  were  the  legal  doctrine,  any  citizen  would  prefer  to  be  visited 
with  the  untaxed  frowns  of  government  rather  than  with  testimonials  of 
approval,  which  are  represented  by  the  demands  of  the  tax-gatherer. 

"  It  may  be  supposed  that  some  idea  of  special  protection  is  involved  when 
a  business  is  taxed ;  taxation  and  protection  being  reciprocal.  If  the  tax 
upon  any  particular  thing  was  the  consideration  for  the  thing  given  to  the 
owner  in  respect  to  it,  this  might  be  so ;  but  the  maxim  of  reciprocity  in 
taxation  has  no  such  meaning.  No  government  ever  undertakes  to  tax  all 
it  protects.  If  the  government  were  to  levy  only  poU  taxes,  it  would  not  be 
on  the  idea  that  it  was  to  protect  only  the  persons  of  its  citizens,  leaving 
their  property  open  to  rapine  and  plunder.  In  this  state  our  taxes  are  de- 
rived mainly  from  real  estate ;  but  it  has  never  been  suggested  that  real 
estate  was  entitled  to  special  consideration  in  consequence.  In  Great  Britain, 
real  estate  pays  a  relatively  insignificant  portion  of  the  taxes,  although  in 
the  social  and  political  state  it  is  more  important  than  any  other  property. 
As  a  general  fact  the  United  States  has  not  taxed  real  property,  and  though 
during  the  recent  rebellion  it  taxed  most  kinds  of  business  for  war  pur- 
poses, the  number  of  subjects  taxed  has  been  several  times  reduced  by  legis- 
lation since,  and  may  reasonably  be  expected  to  be  further  reduced  here- 
after. But  the  business  taxed  is  no  more  protected  than  the  business  not 
taxed ;  and  the  fisheries  which  are  favored  by  bounties  are  as  much  pro- 
tected as  either.  All  this  is  only  an  apportionment  of  taxation  by  the  selec- 
tion of  subjects  which,  under  all  the  circumstances,  it  is  deemed  wise  and 
politic  to  subject  to  the  burden.  Whether  a  person  in  respect  to  his  prop- 
erty or  his  occupation  falls  within  the  category  of  taxables,  or  not,  is  imma- 
terial as  affecting  his  claim  to  protection  from  the  government.  It  is 
enough  for  him  that  the  government  has  selected  for  itself  its  own  subjects 
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and  the  legislature  must  be  the  judge  when  regulation  is 
needful.^ 

A  license  is  a  privilege  granted  by  the  state,  usually  on  pay- 
ment of  a  valuable  consideration/  though  this  is  not  essential. 
To  constitute  a  privilege  the  grant  must  confer  authority  to  do 
something  whicli  without  the  grant  would  be  illegal ;  for  if 
what  is  to  be  done  under  the  license  is  open  to  every  one  with- 
out it,  the  grant  would  be  merely  idle  and  nugatory,  conferring 
no  privilege  whatever.'    But  the  thing  to  be  done  may  be  some- 

foi-  taxation,  and  prescribed  its  own  rules.  It  is  his  liability  to  taxation  at 
the  will  of  the  government  that  entitles  him  to  protection,  and  not  the  cir- 
cumstance of  his  being  actually  taxed ;  and  the  taxation  of  a  thing  may  be, 
and  often  is,  when  police  purposes  are  had  in  view,  a  means  of  expressing 
disapproval  instead  of  approbation  of  what  is  taxed.     .     . 

"  Taxes  upon  business  are  usually  collected  in  the  form  of  Ucense  fees; 
and  this  may  possibly  have  led  to  the  idea  that  seems  to  have  prevailed  in 
some  quarters,  that  a  tax  impUed  a  license.  But  there  is  no  necessary  con- 
nection whatever  between  them.  A  business  may  be  Ucensed  and  yet  not 
taxed,  or  it  may  be  taxed  and  yet  not  licensed.  And  so  far  is  the  tax  from 
being  necessarily  a  hcense,  that  provision  is  frequently  made  by  law  for  the 
taxation  of  a  business  that  is  canied  on  under  a  license  existing  independent 
of  the  tax. 

"  Such  is  the  case  where  cities  under  pi'oper  legislative  authority  tax  occu- 
pations that  are  carried  on  under  Ucenses  from  the  state.  Ould  v.  Richmond, 
23  Grat.,  464;  Napier  v.  Hodges,  31  Tex.,  387;  Cuthbert  v.  Conley,  33  Ga., 
211;  Wendover  v.  Lexington,  15  B.  Monr.,  258.  The  Hcense  confers  the 
privilege,  but  it  is  not  perceived  why  a  privilege  thus  conferred  should  not 
be  taxed  as  much  as  any  other.  The  federal  laws  give  us  illustration  of  the 
taxation  of  illegal  traffic.  A  case  in  point  was  that  of  the  taxation  of  the 
liquor  trafifio  in  the  state  previous  to  the  repeal  of  the  prohibitory  law ;  the 
federal  law  found  a  business  in  existence,  and  it  taxed  it  without  undertak- 
ing to  give  it  any  protection  whatever.  McGuire  v.  Commonwealth,  3 
Wall. ,  387 ;  Purvear  v.  Commonwealth,  5  Wall.,  475."  Youngblood  v.  Sexton, 
33  Mich.,  406.  Compare  State  v.  Hipp,  38  Ohio  St.,  139;  Butzman  v.  Whit- 
beck,  43  Oliio  St.,  333;  State  v.  Sinks,  42  Ohio  St.,  345.  And  see  Eichland 
County  V.  Richland,  18  N.  W.  Rep.,  497.  The  Civil  Damage  Act,  allowing 
the  recovery  of  damages  for  injuries  resulting  from  the  sale  of  liquor,  is  not 
repugnant  to  a  law  taxing  the  sale.    Kehrig  v.  Peters,  41  Mich.,  475. 

1  Brooklyn  v.  BresUn,  57  N.  T.,  591,  case  of  a  city  cartman. 

2Heise  v.  Columbia,  6  Rich.,  404. 

sChilversi).  People,  11  Mich.,  43,  49;  Home  Ins.  Co.  v.  Augusta,  BOGa., 
530.  The  imposition  of  a  Hcense  tax  is  in  the  nature  of  a  sale  of  a  benefit 
or  privilege  to  a  party  who  would  not  otherwise  be  entitled  to  the  same. 
Leavenworth  i;.  Booth,  15  Kan.,  637. 

Where  a  municipal  corporation  has  power  to  prohibit  the  doing  of  a  thing 
and  also  the  power  to  Ucense  the  same  thing  to  be  done,  the  Ucense  fee  de- 
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thing  lawful  in  itself,  and  only  prohibited  for  the  purposes  of 
the  license ;  that  is  to  say,  prohibited  in  order  to  compel  the 
taking  out  of  a  license.^  This  is  always  the  case  where  that 
which  is  licensed  was  not  unlawful  at  the  common  law. 

The  grant  of  a  license  may  be  made  by  the  state  directly,  or 
it  may  be  made  indirectly  through  one  of  the  municipal  cor- 
porations of  the  state.  Of  the  indirect  grant  it  is  to  be  ob- 
served that  a  municipal  corporation  as  such  has  no  inherent 
power  to  grant  licenses  or  exact  license  fees ;  it  must  derive  all 
its  authority  in  this  regard  from  the  state,  and  the  power  must 
come  by  direct  grant  and  cannot  be  taken  by  implication.^ 

Fees,  when  a  tax.  The  terms  in  which  a  mujiicipaUty  is 
empowered  to  grant  licenses  will  be  expected  to  indicate  with 
sufficient  precision  whether  the  grant  is  conferred  for  the  pur- 
poses of  revenue,  or  whether,  on  the  other  hand,  it  is  given 
for  regulation  merely.  It  is  perhaps  impossible  to  lay  down 
any  rule  for  the  construction  of  such  grants  that  shall  be  gen- 
eral and  at  the  same  time  safe ;  but  as  all  delegated  powers  to 
tax  are  to  be  closely  scanned  and  strictly  construed,  it  would 
seem  that  when  a  power  to  license  is  given,  the  intendment 
must  be  that  regulation  is  the  object,  unless  there  is  something 
in  the  language  of  the  grant,  or  in  the  circumstances  under 
which  it  is  made,  indicating  with  sufficient  certainty  that  the 
raising  of  revenue  by  means  thereof  was  contemplated.  If  a 
revenue  authority  is  what  seems  to  be  conferred,  the  extent  of 
the  tax,  when  not  limited  by  the  grant  itself,  must  be  under- 

manded  by  ordinance  for  the  doing  of  suoli  thing  is  not  a  tax  but  a  price 
paid  for  the  privilege,  and  funds  raised  from  such  fees  may  be  applied  to 
schools  if  the  corporation  shall  so  determine,  though  by  the  constitution 
municipal  taxes  are  required  to  be  applied  to  municipal  purposes.  Esist  St. 
Louis  V.  Trustees  of  Schools,  103  lU.,  489. 

1  How  far  the  grant  of  a  patent  by  the  United  States  precludes  state  regu- 
lations in  respect  to  the  sale  of  the  patented  article,  see  Patterson  v. 
Kentucky,  97  U.  S.,  501;  Helm  u  National  Bank,  43  Ind.,  167;  Cranston 
V.  Smith,  37  Mich.,  309;  HoUida  v.  Hunt,  70  lU.,  109;  Crittenden  v.  White, 
23  Mann.,  24. 

2  A  daily  charge  of  twenty-five  cents  for  keeping  a  private  butcher  shop  is 
a  license  tax,  and  the  right  to  impose  it  exists  only  when  there  is  express 
power  granted  to  lay  a  revenue  license  tax.  Delcambre  v.  Clere,  34  La.  An., 
1050.  Neither  a  power  to  tax  nor  a  power  to  regulate  gives  authority  to 
license.    Burlington  v.  Bumgardner,  42  la.,  673. 
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stood  to  be  left  to  the  judgment  and  discretion  of  the  munic- 
ipal government,  to  be  determined  in  the  usual  mode  in  which 
its  legislative  authority  is  exercised ;  but  the  grant  of  author- 
ity to  impose  fees  for  the  purposes  of  revenue  would  not  war- 
rant their  being  made  so  heavy  as  to  be  prohibitory,  thereby 
defeating  the  purpose.' 

"Where  the  grant  is  not  made  for  revenue,  but  for  regulation 
merely,  a  much  narrower  construction  is  to  be  applied.  A  fee 
for  the  license  may  still  be  exacted,  but  it  must  be  such  a  fee 
only  as  will  legitimately  assist  in  the  regulation ;  and  it  should 
not  exceed  the  necessary  or  probable  expense  of  issuing  the 
license  and  of  inspecting  and  regulating  the  business  which  it 
covers.^  If*  the  state  intends  to  give  broader  authority,  it  is  a 
reasonable  inference  that  it  will  do  so  in  unequivocal  terms. 
But  the  limitation  of  the  license  fee  to  the  necessary  expenses 
mil  still  leave  a  considerable  field  for  the  exercise  of  discretion 
when  the  amount  of  the  fee  is  to  be  determined.  The  fee,  of 
course,  must  be  prescribed  in  advance,  and  when  it  cannot  be 

^  Ex  parte  Burnett,  30  Ala.,  461;  Craig  v.  Burnett,  33  Ala.,  738;  Burling- 
ton V.  Insurance  Co.,  31  la.,  103 ;  Kitson  v.  Ann  Arbor,  36  Mich.,  335 ;  Mason 
V.  Lancaster,  4  Bush,  408 ;  Kuiper  v.  Louisville,  7  Bush,  599. 

-  Freeholders  ;,'.  Bai-ber,  7  N.  J.,  64;  Kip  v.  Patterson,  36  N.  J.,  398;  State 
V.  Hoboken,  33  N.  J.,  380;  State  v.  Roberts,  11  GUI  &  J.,  506;  Boston  v. 
Sohaffer,  9  Pick.,  415;  Commonwealth  v.  Stodder,  3  Cush.,  563;  Mobile  v. 
Yuille,  3  Ala.,  137;  Bennett  v.  Birmingham,  31  Pa.  St.,  15;  Cincinnati 
V.  Bryson,  15  Ohio,  635 ;  Mays  v.  Cincinnati,  1  Ohio  St.,  368;  Baker  v.  Cincin- 
nati, 11  Ohio  St.,  534;  Cincinnati  Gas  Light  Co.  v.  State,  18  Ohio  St.,  337; 
Chilvers  v.  People,  11  Mich.,  43;  Ash  v.  People,  11  Mich.,  347;  Collins  v. 
Louisville,  3  B.  Monr.,  134;  St.  Louis  v.  Boatman's  Ins.  &  Trust  Co.,  47  Mo., 
150;  State  v.  Herod,  39  la.,  133;  Burlington  v.  Insurance  Co.,  31  la.,  103; 
Ward  V.  Maryland,  13  Wall.,  439 ;  Dillon,  Mun.  Corp.,  §  609.  The  fact  that 
the  license  fee  is  payable  into  the  treasury  of  the  municipality,  provided  the 
fee  be  a  reasonable  one,  does  not  impress  it  with  the  character  of  a  tax. 
Fi-ankford,  etc.,  R.  R.  Co.  v.  Philadelphia,  58  Pa.  St.,  119;  Johnson  i;.  Phil- 
adelphia, 60  Pa.  St.,  445;  State  v.  Herod,  39  la.,  133.  Upon  the  question 
when  a  license  fee  imposed  on  the  cars  of  street  railways  is  a  tax  and  when 
not,  the  following  cases  may  be  consulted  with  profit  in  connection  with 
the  Pennsylvania  cases  above  cited :  New  York  v.  Second  Avenue  R.  R. 
Co.,  33  N.  Y.,  361;  Louisville  City  R.  R.  Co.  v.  Louisville,  4  Bush,  478;  S. 
C,  3  Withrow's  Corp.  Cases,  358. 

It  has  been  held  in  Arkansas  that  if  a  police  regulation  is  directed  to  the 
end  of  raising  a  revenue,  a  court  of  equity  may  declare  it  void  to  the  extent 
that  it  imposes  fees  which  exceed  reasonable  costs  and  expenses.  Taylor  v. 
Pine  Bluff,  34  Ark.,  603. 
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determined  with  any  accuracy  what  the  cost  of  regulation  is 
to  be:  it  must  therefore  be  based  upon  the  estimates,  with 
more  or  less  probability  that  the  result  will  fail  to  come  any- 
thing near  a  verification  of  the  calculations.  Moreover,  in  fixing 
upon  the  fee,  it  is  proper  and  reasonable  to  take  into  account 
not  the  expense  merely  of  direct  regulation,  but  all  the. inci- 
dental consequences  that  may  be  liliely  to  subject  the  public  to 
cost  in  consequence  of  the  business  licensed.  In  some  cases 
the  incidental  consequences  are  much  the  most  important,  and, 
indeed,  are  what  are  principally  had  in  view  when  the  fee  is 
decided  upon.  The  regulation  of  the  business  of  huckster,  for 
instance,  could  seldom  be  troublesome  or  expensive,  but  that 
of  the  manufacture  and  sale  of  intoxicating  drinks  could  not 
be  measured  by  anything  like  the  same  standard.  The  busi- 
ness is  one  that  affects  the  public  interest  in  many  ways,  and 
leads  to  many  disorders.  It  has  a  powerful  tendency  to  in- 
crease pauperism  and  crime.  It  renders  a  large  force  of  peace 
officers  essential,  and  it  adds  to  the  expenses  of  the  courts,  and 
of  nearly  all  branches  of  civil  administration.  It  cannot  be 
questioned,  therefore,  if  it  is  to  be  licensed  by  the  public  au- 
thorities, that  it  is  legitimate  and  proper  to  take  into  the  ac- 
count aR  the  probable  consequences,  or  that  the  payment  to  be 
exacted  should  be  sufficient  to  cover  all  the  incidental  expenses 
to  which  the  public  are  hkely  to  be  put  by  means  of  the  busi- 
ness being  carried  on.  And  all  reasonable  intendments  must 
favor  the  fairness  and  justice  of  a  fee  thus  fixed ;  it  wiU  not  be 
held  excessive  unless  it  is  manifestly  something  more  than  a 
fee  or  regulation.' 

•See  Johnson  v.  Philadelpliia,  60  Pa.  St.,  445;  Ash  v.  People,  11  Mich., 
347 ;  Burlington  v.  Ins.  Co.,  31  la.,  102;  People  v.  Van  Baalen,  40  Mich.,  258; 
People  V.  Russell,  49  Mich.,  617.  In  Burch  v.  Savannah,  42  Ga.,  596,  598, 
the  following  remai-ks  are  made  by  McKay,  J. .  "  The  license  fee  for  retail- 
ing liquors  is  in  no  proper  sense  a  tax.  Its  object  is  not  to  raise  revenue. 
It  has  for  many  years  been  thought  that  this  business  was  one  dangerous  to 
the  public  peace  and  public  morals,  and  it  has  been  the  uniform  practice  of 
the  country  to  subject  it  to  regulation,  require  license  from  some  public 
functionary  before  it  is  engaged  in,  and  to  punish  as  a  crime  the  pursuit  of 
it  without  a  license.  The  license  is  part  of  the  public  regulations  of  the 
country,  and  the  fee  is  intended  rather  to  prevent  the  indiscriminate  open- 
ing of  such  establishments  than  to  raise  the  revenue  by  taxation."  And  see 
Thomasson  v.  State,  15  Ind.,  449;  Commonwealth  v.  Byrne,  30  Grat.,  165; 
Straub  V.  Gordon,  27  Ark.,  625;  Falmouth  v.  Watson,  5  Bush,  660.    An  ob- 
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What  may  toe  licensed.  Upon  this  subject  it  would  not  be 
safe  to  venture  upon  laying  down  any  rule  whatever,  as  one 
of  limitation.  "Where  revenue  is  the  purpose,  enough  has  been 
said  in  other  parts  of  the  present  work  to  show  that  there  is 
practically  no  limitation  whatever.  When  the  license  is  for 
regulation  merely,  the  limitation  is  one  of  discretion  and  policy, 
and  the  question  presented  is,  whether  the  business  or  occupa- 
tion is  one  rendering  special  I'egulation  important  for  any  pur- 
pose of  protection  to  the  public,  or  to  guard  individuals  against 
frauds  and  impositions.  Employments  the  most  necessary  and 
commendable  may  sometimes  need  regulations  for  one  or  the 
other  of  these  purposes,  and  so  may  the  most  dearly  prized 
and  most  essential  of  fundamental  rights  or  privileges.  On 
this  point  no  illustration  could  be  more  appropriate  than  that 
of  the  marriage  relation.  Marriage,  between  persons  of  suit- 
able age  and  discretion,  and  under  proper  circumstances,  should 
be  esteemed  a  natural  right ;  but  what  are  suitable  age  and 
discretion,  and  what  are  the  circumstances  which  should  allow 
or  forbid  it  ?  There  are  some  cases  in  which  it  is  as  manifestly 
unlit  and  pernicious  as  in  others  it  is  proper  and  suitable;  and 
obviously  legislation  is  essential.  In  most  countries  the  rela- 
tion has  always  been  subjected  to  regulations  more  or  less 
stringent,  among  which  has  been  the  requirement  of  a  license. 
Such  a  license  has  commonly  for  its  purpose  to  prevent  mar- 
riages between  persons  disqualified  by  immaturity  or  mental 
infirmity,  or  against  the  will  of  those  standing  in  such  relation 
to  the  parties  as  to  render  it  proper  and  reasonable  that  they 
should  be  consulted. 

Public  amusements  may  also  be  forbidden  with  entire  pro- 
jection to  a  license  fee  exacted  of  saloon-keepers,  etc.,  that  it  is  unequal  and 
invidious,  because  the  rest  of  the  community  are  not  required  to  pay  similar 
fees,  has  no  force.  Durach's  Appeal,  63  Pa.  St.,  491.  Neither  has  an  objec- 
tion that  those  taxed  are  not  assessed  according  to  the  business  done. 
Youngblood  v.  Sexton,  32  Mich.,  406. 

To  determine  whether,  by  the  terms  "  license  and  regulate  "  in  a  municipal 
charter,  it  was  intended  to  authorize  licenses  for  the  pm-pose  of  raising  rev- 
enue, the  whole  charter  and  the  general  legislation  of  the  state  upon  the 
subject  must  be  considered.  Ex  parte  Frank,  53  Cal.,  608 ;  San  Jose  v.  EaU- 
way  Co.,  53  Cal.,  476.  A  license  fee  of  |40  on  hackmen,  not  being  for  ex- 
pense, etc.,  of  regulation,  must  be  deemed  a  tax.  Jackson  v.  Newman,  59 
Miss.,  385. 


OH.  XIX.]  TAXES   UNDEE   THE   POWEE   OJT   TOLIOE.  601 

priety  except  whea  licensed,  inasmuch  as  everything  of  that 
nature  has  some  tendency  to  disorder  and  to  increased  neces- 
sity for  poUce  supervision.'  Perhaps  those  private  amusements 
in  which  chance  is  one  of  the  elements  of  interest,  and  which 
for  that  reason  may  beget  a  desire  for  gaming,  and  thus  lead 
to  disorders,  might  also  be  subjected  to  regulations  of  a  hke 
nature.  The  whole  subject  must  be  one  which  presents  ques- 
tions of  legislative  policy,  rather  than  of  strict  law.^ 

Lotteries,  where  permitted,  are  usually  licensed,  and  some- 
times the  state  which  grants  the  permission  and  receives  a  fee 
therefor  permits  its  municipalities  to  exact  a  license  fee  also. 
This  it  has  an  undoubted  right  to  do,  vmless  the  privilege  was 
obtained  from  the  state  on  the  payment  of  a  bonus,  and  under 
legislation  which,  in  terms  or  by  fair  construction,  would  pre- 
clude any  municipal  regulations  or  exactions.'  G-ames  of 
chance  or  hazard  of  every  description,  when  made  lawful  at 
all,  are  usually  made  so  under  licensed  regulations.^  And 
though  a  tax  is  sometimes  levied  for  revenue  upon  the  keepers 
of  dogs,  it  is  more  usual  to  require  the  keeping  to  be  licensed ; 
the  principal  object  being  to  have  some  person  responsible  for 
every  animal  of  the  kind  that  is  protected  by  the  law.' 

'See  Sears  v.  West,  1  Murphy,  391;  The  Germania  v.  State,  7  Md.,  1; 
Orton  V.  Brown,  35  Miss.,  436;  Mabry  v.  Tarver,  1  Humph.,  94;  Hodges  v. 
Nashville,  3  Humph.,  61;  Eobertson  v.  Heneger,  5  Sneed,  357. 

2 In  Stevens  v.  State,  3  Ark.,  391,  it  was  held  that  the  keeper  of  a  biUiard 
table  could  not  be  required  to  pay  a  fee  as  for  a  privilege.  But  tliis  was  put 
on  the  wholly  untenable  ground  that  it  was  unequal,  because  he  was  taxed 
on  the  table  as  property ;  and  it  was  overruled  by  Washington  v.  State,  13 
Ark.,  573.  And  see  Sti-aubu  Gordon,  37  Ark.,  635.  The  f ee  f or  the  Hcense 
of  a  place  of  amusement  may  well  be  graduated  by  the  population  of  the 
town.    State  v.  O'Hara,  36  La.  An.,  93. 

^Wendoverv.  Lexington,  15  B.  Monr.,  358.  Where  one  holds  a  license 
from  the  state  or  county,  he  cannot,  without  legislation  expressly  permit- 
ting it,  be  compelled  to  take  out  a  license  in  a  city  as  a  condition  of  doing 
business  within  the  city  limits.  Robinson  v.  Franklin,  1  Humph.,  156; 
Hannibal  v.  Guyott,  18  Mo.,  515.  But  where  the  state  law  permits  it,  or 
where  at  the  time  of  granting  the  county  or  state  license  a  valid  city  ordi- 
nance required  a  city  license,  it  may  be  exacted.  See  Napier  v.  Hodges,  31 
Tex.,  387;  Independences.  Noland,  31  Mo.,  394. 

*  See  Washington  v.  State,  13  Ark.,  753;  LeweUenv.  Lockharts,  31  Grat., 
570;  Tanner  v.  Albion,  5  HOI,  131;  State  v.  Hay,  39  Me.,  457;  State  v.  Free- 
man, 88  N.  H.,  436;  Commonwealth  v.  Colton,  8  Gray,  488. 

sSee  Carter  v.  Dow,  16  Wis.,  398;  Tenney  v.  Lenz,  16  Wis.,  567;  Blair  v. 
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Of  the  occupations  upon  which  license  fees  are  usually  im- 
posed, the  most  conspicuous  has  already  been  mentioned ;  that, 
namely,  of  the  manufacture  and  vending  of  spirituous  and 
malt  liquors.'  Few  persons  dispute  the  necessity  for  the  regu- 
lation by  law  of  this  business ;  when  the  legislation  has  gone  to 
the  extent  of  the  entire  prohibition,  the  judiciary  has  not 
deemed  itself  competent  to  interfere.^ 

Illustrations  of  other  occupations  which  are  commonly  sup- 
posed to  require  special  regulations  are  those  of  hackmen,  dray- 
men, hawkers,  auctioneers,  etc'  A  hcense  fee  imposed  upon 
"  aU  transient  persons  keeping  stores "  in  the  town  imposing 
it  has  been  sustained  as  a  poHce  regulation,  though  called  a  tax 

Forehand,  100  Mass.,  136;  Morey  v.  Brown,  43  N.  H.,  373;  MitcheU  v.  WiU- 
iams,  27Ind.,  63. 

For  a  construction  of  the  Indiana  statute  for  the  taxing  of  dogs,  see 
Shelby  v.  Randies,  57  Ind.,  390.  A  specific  tax  for  the  privilege  of  keeping 
dogs  may  be  imposed,  and  it  may  be  provided  that,  on  failure  to  pay,  the 
dog  may  be  killed. 

That  a  constitutional  provision  for  the  taxation  of  property  by  value  will 
not  preclude  a  per  capita  tax  on  dogs,  see  Hoist  v.  Eoe,  39  Ohio  St.,  340; 
Van  Horn  v.  People,  46  Mich.,  183;  Cole  v.  Hall,  103  111.,  30;  WooK  v. 
Chalker,  31  Conn.,  131;  Ex  parte  Cooper,  3  Tex.  Ap.,  489,  and  the  cases 
above  cited.  Contra,  Washington  v.  Meigs,  1  MacAr.,  53;  Mowery  v.  Sahs- 
bury,  82  N.  C,  175. 

'In  Keller  v.  State,  11  Md.,  535,  an  act  requiring  manufacturers  of  beer 
to  take  out  a  license  for  retailing  was  objected  to  as  compelling  them  to 
pay  more  than  their  fair  proportion  towards  the  expense  of  the  government ; 
but  the  court  say,  "the  system  of  legislation  to  which  this  act  belongs  may 
be  vindicated  on  the  plainest  grounds  of  public  policy."  As  to  the  right  in 
general,  see  Perdue  v.  EUis,  18  Ga.,  586;  Thomasson  v.  State,  15  Ind.,  449; 
Aulanier  v.  Governor,  1  Tex.,  653;  Smith  v.  Adrian,  1  Mich.,  495;  Gardner 
V.  People,  30  lU.,  430;  License  Cases,  5  How.,  504;  License  Tax  Cases,  5 
WaU.,  473. 

2  It  has  been  held  in  Illinois  that  the  corporate  authorities  of  towns,  when 
empowered  by  their  charters  to  suppress  the  sale  of  intoxicating  liquors, 
might  declare  the  unlicensed  selling  a  nuisance.  Goddard  v.  Jacksonville, 
15  DI.,  588;  Byers  v.  Olney,  16  lU.,  35;  Jacksonville  v.  HoUand,  19  El., 
371;  Pekin  v.  Smelzel,  31  Dl.,  464;  Block  v.  Jacksonville,  36  HI.,  301.  In 
Texas  a  fee  of  §250  required  of  retailers  of  liquors  has  been  sustained 
as  only  a  regulation  of  poUce,  and  not  a  tax.  Baker  v.  Panola  County,  30 
Tex.,  86. 

3  Cincinnati  v.  Bryson,  15  Ohio,  625;  Nightingale's  Case,  11  Pick.,  168; 
White  V.  Kent,  11  Ohio  St.,  550;  Adams  v.  Somervihe,  3  Head,  363;  State  v. 
Crawford,  3  Head,  460;  Buffalo  v.  Webster,  10  Wend.,  99;  Brooklyn  v.  Bres- 
lin,  57  N.  T.,  591. 
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in  the  legislation  which  permitted  it.^  The  license  of  street 
railway  cars  has  been  supported  under  the  pohce  power  ;'^  and 
so  has  been  the  licensing  of  insurance.'  Inspection  fees  are  to 
be  referred  to  the  same  authority,  and  are  not  taxes.* 

Issuing  the  license.  This  is  usually  done  by  some  adminis- 
trative officer  or  board  under  general  regulations.  It  has  been 
held  in  Georgia  that  one  applying  for  a  license  is  entitled  to  it 
of  right  if  he  complies  with  the  statutory  conditions.*  But 
this  cannot  be  universally  true.  In  some  cases  the  purpose  of 
the  legislation  is  to  limit  the  number,  and  then  a  discretion  wiU 
be  allowed  to  grant  or  refuse,  just  as  is  done  in  England  in  the 
case  of  appHcants  for  license  to  sell  liquors.  In  others  the  reg- 
ulations are  often  made  exceedingly  stringent.  In  addition  to 
the  payment  of  the  tax  a  bond  for  good  behavior  is  often  re- 

1  Wilmington  v.  Eoby,  8  Ired.,  250.  See  Wilmington  v.  Patterson,  8  Jones, 
Law,  182.  A  statute  forbidding  sales  by  sample  in  the  city  of  LouisvUle 
•without  a  license  was  sustained  against  an  objection  on  constitutional 
grounds  in  Commonwealth  v.  Smith,  6  Bush,  303 ;  Mork  v.  Commonwealth, 
6  Bush,  397. 

2Franldofd,  etc.,  E.  R.  Co.  v.  Philadelphia,  58  Pa.  St.,  119;  Johnson  v. 
Philadelphia,  60  Pa.  St.,  445;  State  v.  Herod,  39  la.,  133.  Railroad  com- 
panies may  be  i-equired  to  light  such  part  of  their  track  as  is  within  a  city 
or  village,  and  on  faUixre  the  cost  may  be  made  a  hen  on  their  real  estate. 
Cincinnati,  etc.,  R.  Co.  v.  Sullivan,  33  Oliio  St.,  153. 

3  Fire  Department  v.  Helfenstein,  16  Wis.,  136.  An  ordinance  prpvided 
for  a  license  fee  of  $100  to  be  paid  by  every  person  or  company  doing  an  in- 
surance business  in  the  city.  Held  that  although  more  than  the  cost  of 
issuing  the  license  the  amount  was  collectible.  Leavenworth  v.  Booth,  15 
Kan.,  637.  Where  the  law  imposes  a  special  tax  on  foreign  insurance  com- 
panies, and  a  tax  on  all  insurance  companies,  the  two  taxes  may  be  collected 
from  the  former  class.    Leavenworth  v.  Booth,  supra. 

4  Charleston  v.  Rogers,  3  McCord,  495;  O'Maley  v.  Preeport,  96  Pa.  St.,  34. 
It  was  decided  in  East  St.  Louis  v.  Wider,  46  lU.,  351,  that  a  license  fee  re- 
quii-ed  of  merchants  could  not  be  discharged  by  a  tender  of  evidences  of 
indebtedness  of  the  police  commissioners,  though  that  indebtedness  was 
made  receivable  for  taxes.  A  license  tax  on  a  business  in  a  city  for  the  ben- 
efit of  the  county  in  which  it  is,  if  regarded  as  a  police  regulation,  may  be  up- 
held though  not  uniform  throughout  the  district,  since  the  price  of  the  license 
may  be  graduated  by  the  populousness  of  the  community  or  by  the  profit- 
ableness of  the  business  licensed.  Ex  parte  Marshall,  64  Ala.,  366.  A  city 
may  be  empowered  to  exact  a  license  from  every  meat-packing  establish- 
ment in  it  or  within  a  mile  of  its  Umits.  Chicago  Packing,  etc.,  Co.  v.  Chi- 
cago, 88  lU.,  331. 

estate  v.  Justices,  15  Ga.,  408;  Hill  v.  Decatur,  33  Ga.,  203. 
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quired,  and  sometimes  a  satisfactory  showing  of  good  moral 
character.' 

Recalling  licenses.  Under  some  statutes  licenses  are  per- 
mitted to  be  recalled  or  revoked  for  the  misbehavior  of  those 
Avho  hold  them.  This  in  some  cases  is  a  very  salutary  power. 
They  are  subject  also,  like  all  other  statutory  privileges,  to  be 
terminated  by  changes  in  the  laws ;  as  a  retailer's  license,  for 
instance,  is  terminated  by  a  law  totally  prohibiting  sales.^ 

Collection  of  license  fees.  What  has  already  been  said  re- 
garding the  collection  of  taxes  will  preclude  the  necessity  for 
any  extended  remarks  regarding  the  collection  of  these  fees. 
As  has  been  remarked,  the  payment  is  usually  required  in  ad- 
vance. If  they  are  not  paid,  and  the  privilege  is  nevertheless 
exercised,  the  statute  or  ordinance  imposing  the  fee  will  deter- 
mine what  the  consequence  shall  be,  and  what  proceedings, 
shall  be  taken.  It  has  been  decided  that  a  municipal  corpora- 
tion epipowered  to  grant  licenses  and  to  impose  a  fee  therefor 
may  lawfully  make  the  failure  to  take  out  a  license  and  pay 

'In  WMtten  v.  Covington,  43  Ga.,  431,  a  requii-ement  that  the  applicant 
for  a  license  to  sell  liquor  should  produce  the  recommendation  of  four  of 
liis  nearest  neighbors  was  sustained ;  a  requirement  not  always  possible  to, 
be  complied  with. 

The  order  of  a  county  com-t  to  its  clerk  to  issue  license  to  retail  spirituous 
liquors  to  an  applicant  does  not,  of  itself,  authorize  the  applicant  to  retail, 
but  only  authorizes  the  issuance  of  the  license  to  do  so  after  the  applicant 
has  compUed  with  all  the  prerequisites  of  the  law.  Brown  v.  State,  27 
Tex.,  335. 

2  On  this  subject,  see  Calder  v.  Kurby,  5  Gray,  597 ;  Brimmer  v.  Boston, 
102  Mass.,  19;  Commonwealths.  Brennan,  103  Mass.,  70;  Bakers.  Boston, 
13  Pick.,  184;  Brick  Presb.  Church  v.  New  York,  5  Cow.,  538 ;  VanderbUt  v. 
Adams,  7  Cow.,  585;  People  v.  Morris,  13  Wend,,  335;  Board  of  Excise  v. 
Ban-ie,  34  N.  Y.,  657;  State  v.  Holmes,  38  N.  H.,  235;  Hu-n  v.  State,  1  Ohio 
St.,  15;  Fi-eleigh  v.  State,  8  Mo.,  606;  State  v.  Sterling,  8  Mo.,  697;  Gatz- 
weller  v.  People,  14  111.,  143;  Phalen  v.  Virginia,  8  How.,  163;  Butler  v. 
Pennsylvania,  10  How.,  403.  Some  courts  have  been  inclined  to  hold  that  a 
license,  unless  for  misconduct,  cannot  be  revoked  except  on  a  return  of  the 
fee:  see  Adams  v.  Hackett,  37  N.  H.,  389,  394;  State  v.  Phalen,  3  Han-., 
441 ;  Boyd  v.  State,  46  Ala.,  339 ;  and  certainly  repayment  would  generally 
be  equitable. 

When  a  city  has  power  to  suppress  the  sale  of  liquors,  it  may  revoke  a 
license  for  failure  to  observe  an  ordinance.  Schwuohow  v.  Cliicago,  68  111., 
444. 
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the  fee  subject  the  offender  to  the  penalty  of  fine  and  impris- 
onment.^ 

Federal  licenses.  The  licenses  issued  by  the  federal  govern- 
ment for  revenue  purposes  do  not  supersede  state  regulations, 
and  consequently  must  be  received  subject  to  all  such  require- 
ments of  license  fees  as  the  state  may  have  seen  fit  to  impose.^ 
The  federal  government  does  not  issue  licenses  under  the  police 
power,  but  may  do  so  in  some  cases  under  the  power  to  regu- 
late commerce,  and  in  the  exercise  of  other  federal  powers ;  but 
such  cases  seem  to  call  for  no  special  remark. 

iSee  Cincinnati  v.  Buckingham,  10  Ohio,  257;  "White  v.  Kent,  11  Ohio  St., 
550;  Vandine,  Petitioner,  6  Pick.,  187;  Nightingale,  Petitioner,  11  Pick., 
168;  Shelton  v.  Mobile,  80  Ala.,  540;  Chilvers  v.  People,  11  Mich., 43;  Brook- 
lyn i;.  Cleves,  Lalor,  231;  Buffalo  v.  Webster,  10  Wend.,  99.  Contra,  But- 
ler's Appeal,  73  Pa.  St.,  448. 

2McGuire'y.  Commonwealth,  3  Wall.,  387;  Purvear  v.  Commonwealth,  5 
Wall.,  73;  Commonwealth  v.  ThornHey,  6  AUen,  445;  Commonwealths 
Holbrook,  10  Allen,  200 ;  Commonwealth  v.  Keenan,  11  Allen,  363 ;  Black  v. 
JefEersonville,  36  lU.,  301;  State  v.  Carney,  30  la.,  83;  State  v.  Stutz,  20 
la,,  488. 
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CHAPTER  XX. 

TAXATION  BY  SPECIAL  ASSESSMENT. 

A.  very  important  species  of  taxation  is  tliat  which  is  laid 
in  the  form  of  special  assessments.  This  is  done  upon  a  system 
the  general  principles  of  which  have  long  been  recognized  and 
acted  upon  in  England,  though  perhaps  not  to  so  great  an  ex- 
tent, nor  with  such  distinct  recognition  of  the  proper  sphere 
for  its  application,  as  they  now  are  in  the  American  states. 

It  will  be  convenient  to  consider  the  general  subject  of 
special  assessments  under  the  following  heads: 

1.  The  principles  which  underlie  them. 

2.  The  cases  in  which  it  is  customary  to  levy  them. 

3.  The  objections  which  are  made  to  them  in  point  of  pohoy. 

4.  The  objections  which  constitutional  principles  or  provis- 
ions are  sometimes  thought  to  oppose. 

5.  The  principles  of  apportionment. 

6.  The  proceedings  in  levying  and  collecting  them. 

1 .  The  principles  underlying  them.  Special  assessments 
are  a  peculiar  species  of  taxation,  standing  apart  from  the  gen- 
eral burdens  imposed  for  state  and  municipal  purposes,  and 
governed  by  principles  that  do  not  apply  universally.  The 
general  levy  of  taxes  is  understood  to  exact  contributions 
in  return  for  the  general  benefits  of  government,  and  it  proin- 
ises  nothing  to  the  persons  taxed,  beyond  what  may  be  antic- 
ipated from  an  administration  of  the  laws  for  individual 
protection  and  the  general  public  good.  Special  assessments, 
on  the  other  hand,  are  made  upon  the  assumption  that  a  por- 
tion of  the  community  is  to  be  specially  and  pecuharly  bene- 
fited, in  the  enhancement  of  the  value  of  property  pecuharly 
situated  as  regards  a  contemplated  expenditure  of  pubUo 
funds ;  and,  in  addition  to  the  general  levy,  they  demand  that 
special  contributions,  in  consideration  of  the  special  benefit, 
shall  be  made  by  the  persons  receiving  it.  The  justice  of  de- 
manding the  special  contribution  is  supposed  to  be  evident  in 
the  fact  that  the  persons  who  are  to  make  it,  while  they  are 
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made  to  bear  the  cost  of  a  public  work,  are  at  the  same  time 
to  suffer  no  pecuniary  loss  thereby ;  their  property  being  in- 
creased in  value  by  the  expenditure  to  an  amount  at  least  equal 
to  the  sum  they  are  required  to  pay.^  This  is  the  idea  that 
underlies  all  these  levies.  The  distinction  between  them  and 
ordinary  taxation  has  thus  been  pointed  out  in  a  recent  case : 
"  A  local  assessment  can  only  be  levied  on  land ;  it  cannot,  as  a 
tax  can,  be  made  a  personal  liability  of  the  tax  payer ;  it  is  an 
assessment  on  the  thing  supposed  to  be  benefited.  A  tax  is 
levied  on  the  whole  state  or  a  known  poHtical  subdivision,  as  a 
county  or  a  town.  A  local  assessment  is  levied  on  property 
situated  in  a  district  created  for  the  express  purpose  of  the 
levy,  and  possessing  no  other  function,  or  even  existence, 
than  to  be  the  thing  on  which  the  levy  is  made.  A  tax  is  a 
continuing  burden  and  must  be  collected  at  stated  short  inter- 
vals for  all  time,  and  without  it  government  cannot  exist ;  a 
local  assessment  is  exceptional  both  as  to  time  and  locahty, — 
it  is  brought  into  being  for  a  particular  occasion,  and  to  accom- 
plish a  particular  purpose,  and  dies  with  the  passing  of  the 
occasion  and  the  accomplishment  of  the  purpose.  A  tax  is 
levied,  collected  and  administered  by  a  public  agency,  elected 
by  and  responsible  to  the  community  upon  which  it  is  imposed ; 
a  local  assessment  is  made  by  an  authority  ai  extra.  Yet  it  is 
like  a  tax  in  that  it  is  imposed  under  an  authority  derived  from 
the  legislature,  and  is  an  enforced  contribution  to  the  pubhc 
welfare,  and  its  payment  may  be  enforced  by  the  summary 
method  allowed  for  the  collection  of  taxes.  It  is  hke  a  tax 
in  that  it  must  be  levied  for  a  public  purpose,  and  must  be  ap- 
portioned by  some  reasonable  rule  among  those  upon  whose 
property  it  is  levied.  It  is  unlike  a  tax  in  that  the  proceeds 
of  the  assessment  must  be  expended  in  an  improvement  from 
which  a  benefit  clearly  exceptive  and  plainly  perceived  must 
inure  to  the  property  upon  which  it  is  imposed."  ^  I^ot  all  these 
differences  are  necessarily  existent  in  every  case,  but  in  the 
main  the  characterization  is  accurate  as  it  is  forcible. 
It  will  sometimes  happen  in  the  case  of  special  assessments, 

1  Brooks  V.  Baltimore,  48  Md.,  265. 

2  George,  Cli.  J.,  in  Macon  v.  Patty,  57  Miss.,  378,  386.  And  see  Matter  of 
Market  St.,  49  Cal.,  546,  per  Wallace,  J. ;  State  v,  Elizabeth,  37  N.  J.,  330; 
DaJrymple  v.  Milwaukee,  53  Wis.,  178. 
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as  it  does  occasionally  with  all  other  taxation,  that  the  expend- 
itiire  will  fail  to  reahze  the  expectation  on  which  the  lery  is 
made ;  and  it  may  thus  appear  that  a  special  assessment  has 
been  laid  when  justice  would  have  required  the  levy  of  a  gen- 
eral tax;'  but  the  hability  of  a  principle  to  erroneous  or  de- 
fective appUcation  cannot  demonstrate  the  unsoundness  of  the 
principle  itself ;  and  that  which  supports  special  assessments  is 
beheved  to  be  firmly  based  in  reason  and  justice.^ 

1  See  Lohrum  v.  Eyermann,  5  Mo.  Ap.,  481 ;  Rogers  v.  St.  Paul,  23  Minn., 
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-Kirby  v.  Shaw,  19  Pa.  St.,  258.  "  The  principle  upon  which  rests  that 
numerous  class  of  statutes  which  charge  lots  of  ground  with  the  expense  of 
grading  and  paving  the  streets  in  front  of  them  is,  that  the  value  of  the 
lots  is  enhanced  by  the  public  expenditure."  Strong,  J.,  in  Schenley  v.  Com- 
monwealth, 36  Pa.  St.,  29,  57.  The  principle  is  that,  "when  certain  per- 
sons are  so  placed  as  to  have  a  common  interest  amongst  themselves,  but  in 
common  with  the  rest  of  the  conomunity,  laws  may  be  justly  made  provid- 
ing that,  under  suitable  and  equitable  regulations,  those  common  interests 
shall  be  so  managed  that  those  who  enjoy  the  benefits  shall  equally  bear  the 
burden."  Shaw,  Ch.  J.,  in  Wright  v.  Boston,  9  Cush.,  333,  341  — a  draui 
case.  "  All  these  municipal  taxes  for  improvement  of  streets  rest  for  their 
final  reason  upon  the  enhancement  of  private  properties."  Woodward,  J., 
in  McGonigle  v.  Allegheny  City,  44  Pa.  St.,  118,  121.  And  see,  per  Coulter, 
J.,  in  Pray  v.  Northern  Liberties,  31  Pa.  St.,  69.  The  principle  is  "  that  the 
territoiy  subjected  thereto  would  be  benefited  by  the  work  and  charge  in 
question."  Grover,  J.,  in  Litchfield  v.  Vernon,  41  N.  Y.,  133,  183.  ''That 
principle  of  local  taxation  which  is  undisputed,  which  assesses  on  the  prop- 
erty benefited,  or  its  owner,  a  tax  in  proportion  to  the  superadded  value  of 
the  properly  c;j,u3ed  by  the  local  improvement,  of  which  this  property  has  a 
peculiar  advantage  beyond  that  of  others  not  in  like  circumstances."  Agnew, 
J.,  in  the  case  of  Washington  Avenue,  69  Pa.  St.,  353,  360.  See,  also,  Lock- 
wood  V.  St.  Louis,  24  Mo.,  20 ;  Matter  of  Opening  of  Streets,  20  La.  An.,  497 ; 
Allen  V.  Drew,  44  Vt.,  174,  187.  "To  pay  for  the  opening  of  a  street  in  the 
ratio  to  the  benefit  or  advantage  derived  from  it  is  no  burthen."  Oreen,  Ch.  J. , 
in  Patterson -u.  Society,  etc.,  34  N.  J.,  400,  quoting  with  approval.  Matter  of 
Mayor,  etc.,  11  Johns.,  80.  It  is  said  by  Beck,  J.,  in  Momson  v.  Hershire, 
32  la.,  271,  276,  that  "the  power  of  the  city  to  perform  the  work  does  not 
depend  upon  the  benefits  to  be  derived  by  property  owners.  [Citing  War- 
ren V.  Henly,  31  la.,  31.]  The  work  is  done  for  the  benefit  of  the  pubUc; 
the  assessment  for  its  payment  is  levied  upon  the  abutting  lots,  not  because 
of  any  special  benefit  their  owners  derive  from  the  improvement,  but  be- 
cause the  public  good  demands  it,  and  the  law  authorizes  special  taxation 
for  such  objects."  In  contrast  with  this  may  be  cited  Lodi  Water  Co.  v. 
Costar,  18  N.  J.  Eq.,  519,  cited  with  approval  in  Matter  of  Drainage  of  Lands, 
35  N.  J.,  497,  in  which  it  was  decided  that  where  the  cost  of  drainage  is 
assessed  upon  lands  without  reference  to  the  fact  whether  they  are  benefited 
to  that  extent  or  not,  this  constitutes  an  appropriation  of  private  property 
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Special  authority  requisite.  Assessments  being  a  peculiar 
species  of  taxation,  there  must  be  special  authority  of  law  for 
imposing  them.  The  ordinary  grant  to  a  municipal  corpora- 
tion of  power  to  levy  taxes  for  municipal  purposes  will  not 
justify  any  other  than  the  ordinary  taxes.  This  would  follow 
from  the  general  rule  which  requires  a  strict  construction  of 
aU  such  grants ;  but  the  principle  has  peculiar  force  when  ap- 
pUed  to  powers  in  themselves  exceptional.'  And  it  is  always 
held  that  such  a  power,  when  plainly  granted,  is  to  be  construed 
with  strictness,^  and  as  strictly  pursued  by  the  authorities  who 
are  to  levy  the  tax.' 

2.  Cases  for  assessments.  No  decision  has  ever  undertaken 
to  enumerate  the  cases  in  which  special  assessments  are  admis- 

ta  public  uses.  The  same  principle  underlies  tlie  decisions  in  Matter  of  Al- 
bany Street,  11  Wend.,  149,  and  Louisville  v.  Rolling  Mill  Co.,  3  Bush,  416. 
And  see  Van  Tassel  v.  Jersey  City,  37  N,  J.,  128.  In  Illinois,  to  assess  with- 
out reference  to  actual  benefits  is  held  to  be  unconstitutional.  St.  John  v. 
East  St.  Louis,  50  lU.,  92.  And  see  Lee  v.  Ruggles,  63  lU.,  437;  111,  Cent. 
R.  R.  Co.  V,  Bloomington,  76  111.,  447.  In  Palmer  v.  Stumph,  29  Ind.,  339, 
an  assessment  is  spoken  of  as  being  the  adjustment  of  the  shares  of  a  con- 
ti-ibution  to  be  made  by  several  towards  a  common  object,  according  to  the 
benefit  received.  Taxes,  it  is  said,  are  impositions  for  purposes  of  general 
revenue ;  assessments  are  special  and  local  impositions  upon  property  in  the 
immediate  vicinity  of  an  improvement,  laid  with  reference  to  the  special 
benefit  which  such  property  derives  from  the  expenditure.  In  Hale  v.  Ke- 
nosha, 29  Wis.,  599,  an  assessment,  as  distinguished  from  other  kinds  of 
taxation,  is  defined  in  similar  language.  And  see  Bridgeport  v.  N.  Y.  &  N. 
H.  R.  R.  Co.,  36  Conn.,  255;  Alexander  v.  Baltimore,  5  GiU,  383.  It  is  said, 
in  Hagar  v.  Reclamation  District,  111  U.  S.,  701,  that  in  laying  special  assess- 
ments, "  If  no  direct  and  invidious  discrimination  in  favor  of  certain  per- 
sons to  the  prejudice  of  others  be  made,  it  is  not  a  valid  objection  to  the 
mode  pursued,  that,  to  some  extent,  inequalities  may  arise." 

A  law  for  an  assessment  for  paving  and  grading  a  street,  and  imposing 
one-third  the  cost  on  the  adjacent  property,  is  not  to  be  regarded  as  a  law 
laying  a  tax,  and  is  not  forbidden  by  the  requirement  that  taxation  shall 
be  by  value.     Hayden  v,  Atlanta,  70  Ga.,  817. 

•  See  Sharp  v.  Speir,  4  Hill,  76 ;  Firat  Presbyterian  Church  v.  Fort  Wayne, 
86  Ind.,  338;  Appeal  of  Powers,  29  Mich.,  504;  Hitchcock  v.  Galveston,  96 
U.  S.,  341. 

2  Reed  v.  Toledo,  18  Ohio,  161 ;  AUentown  v.  Henry,  78  Pa.  St.,  404.  It  is 
as  competent  to  provide  for  laying  an  assessment  for  a  work  already  done 
in  good  faith  as  for  one  to  be  done  in  the  future.  Rioketts  v.  Hyde  Park, 
85  ni.,  110. 

8  Smith  V.  Davis,  30  Cal.,  536;  Taylor  v.  Downer,  31  Cal.,  480. 
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sible.  The  reserve  m  this  regard  is  wise,  as  it  is  obviously  im- 
possible to  anticipate  all  the  cases  in  which  it  might  be  equitable 
and  proper  to  levy  them ;  and  it  is  consequently  better  and 
safer  that  special  cases,  as  they  present  themselves,  be  judged 
upon  their  special  circumstances.  The  following  public  pur- 
poses have  been  held  to  justify  special  burdens  in  return  for 
special  benefits : 

Court-house  and  other  Public  Buildings.  The  general  rule 
would  require  that  these  be  constructed  by  the  political  com- 
munity that  is  to  own  and  make  use  of  them.  It  has,  never- 
theless, been  held  in  several  cases  that  a  municipality  may  be 
permitted  to  contribute  specially,  in  addition  to  its  share  in  the 
general  burden,  in  consideration  of  the  benefits  it  may  receive 
from  having  a  state  or  county  building  located  within  it.^  And 
while,  in  the  adjudicated  cases,  the  expense  has  generally,  if 
not  always,  been  divided  between  the  state  or  county  and  mu- 
nicipahty  specially  taxed,  the  principle  would  seem  to  admit 
of  the  whole  burden  being  assumed  by  the  locality  peculiarly 
benefited,  if  the  advantages  to  be  reasonably  anticipated  were 
sufficient  to  warrant  it. 

It  is  proper  to  remarli  of  these  cases  that  they  are  referred 
to  here  only  because  of  the  principle  that  suppoi'ts  them,  and 
not  because,  in  other  respects,  they  differ  from  the  customary 
taxation.  Such  an  exceptional  burden  is  not  laid  in  the  form 
of  a  special  assessment,  but,  on  the  contrary,  the  municipality 
which  contributes  specially  to  the  erection  of  a  public  building 
for  the  state  or  county  will  do  so  by  voting  and  raising  for  the 
purpose  a  sum  as  part  of  the  general  taxes  for  the  year.  In 
principle  it  seems  to  be  special,  but  in  the  method  of  levy  and 
collection  it  takes  its  place  with  the  ordinary  taxes,  and  is 
mingled  with  them  on  the  same  roU. 


^b^ 


Streets  and  Highways.  The  custom  of  the  country,  adopted 
from  England,  is  to  have  the  ordinary  highways,  though  made 
for  and  belonging  to  the  state  at  large,  made,  improved  and 
kept  in  repair  by  the  districts  in  or  through  which  they  are 
made,  except  where,  for  special  reasons,  the  legislature  shall 
otherwise  direct.    But  as  these  districts  are  usually  the  towns  — 

iSee  ante,  pp.  153-155. 
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or,  where  there  are  no  towns,  the  counties  —  the  expense  of 
the  public  highways  is  usually  provided  for  by  the  general 
town  or  county  levy,  except  in  the  case  of  important  thorough- 
fares, which  are  sometimes  constructed  by  the  state  at  large, 
and  except  also  where  contributions  in  labor  are  demanded  for 
the  purpose.^  As  these  contributions  are  usually  based  on  a 
valuation  of  property,  and,  if  not  made,  an  equivalent  in  money 
is  collected,  the  general  result,  when  they  are  called  for,  is  the 
same  as  it  would  have  been  had  the  expense  been  estimated 
and  an  assessment  to  meet  it  been  made  as  a  part  of  the  gen- 
eral town  or  county  charges. 

As  to  village  or  city  streets,  a  different  practice  has  prevailed. 
No  doubt  it  is  entirely  competent  to  put  them  upon  the  foot- 
ing of  common  highways,  and  require  them  to  be  constructed 
and  kept  in  repair  by  a  general  levy  on  the  city  or  village ;  ^ 
and  such  must  be  the  course  in  the  absence  of  any  legislation 
permitting  the  municipal  corporation  to  levy  street  taxes  on 
some  different  basis.'  But  the  opening  or  improvement  of  a 
city  or  village  street  almost  invariably  brings  to  the  property 
in  its  immediate  vicinity  an  enhancement  of  value,  in  which 
the  people  of  the  municipality  at  large  can  participate  but 
shghtly.  It  is  not  surprising  that  the  parties  who  are  to  re- 
ceive the  benefit  of  this  enhanced  value  are  usually  the  ones 
who  are  active  in  pressing  upon  the  pubho  authorities  the  im- 
portance of  these  improvements;  and  while  in  this  there  is 
nothing  censurable,  and  nothing  that  can  justify  their  being 
singled  out  for  invidious  discrimination,  yet  their  relation  to 
the  improvement,  which  induces  this  action,  may  very  justly 
be  considered  when  the  burden  comes  to  be  imposed.  That 
they  should  pay  the  cost,  or  at  least  some  exceptional  portion 
of  the  cost,  in  return  for  special  benefits  secured,  is  a  behef 

1  See  Miller  v.  Gorman,  38  Pa.  St.,  309.  A  tax  assessed  as  labor  cannot  be 
carried  upon  tbe  roll  as  a  money  tax  without  giving  notice  to  perform  the 
work.  Biss  v.  New  Haven,  42  Wis.,  605.  A  statute  imposing  a  labor  tax 
on  persons  "residing"  in  a  district  will  not  embrace  laborers  engaged  there 
for  a  few  months  only.  On  Yuen  Hai  Co.  v.  Ross,  8  Sawy.,  384;  S.  C,  14 
Fed.  Rep.,  338. 

2 See  People  v.  Whyler,  41  Cal.,  351,  354,  per  Rhoads,  Ch.  J.;  Sinton  v. 
Ashbury,  41  Cal.,  535. 

3  Sharp  V.  Speir,  4  HUl,  76. 


612  LAW   OF   TAXATION.  [CH.  XX. 

that  has  found  very  general  expression  in  the  legislation  on 
this  subject. 

Special  assessments  are  therefore  made  for  the  cost  of  land 
required  to  be  taken  in  opening  streets/  and  when  this  is  done, 
it  is  not  uncommon  to  provide  that  one  commission  or  jury 
shall  estimate  the  value  of  the  lands  taken  and  the  incidental 
damages,  if  any,  and  assess  these,  together  with  the  costs  of 

1  Matter  of  Twenty-sixth  Street,  12  "Wend.,  203;  Matter  of  DeGraw  Street, 
18  Wend.,  568.  In  these  oases,  a  basis  for  an  assessment  under  peculiar  oh- 
cumstances  was  laid  down.  Dorgan  v.  Boston,  13  Allen,  323 ;  Nichols  v. 
Bridgeport,  23  Conn.,  189,  and  many  others  are  cases  of  this  description.  In 
Sutton's  Heirs  v.  Louisville,  5  Dana,  28,  it  was  held  not  competent  to  open  a 
street  through  the  grounds  of  non-assenting  parties,  offset  benefits  against 
the  value  of  land,  and  render  judgment  against  the  owners  for  the  prepon- 
derance of  beneiits.  The  case,  it  will  be  seen,  did  not  take  the  form  of  tax- 
ation, but  of  a  judicial  inquisition.  For  the  general  principle,  see  Matter  of 
Pittsburgh  District,  3  W.  &  S.,  330;  MoMasters  v.  Commonwealth,  3  Watts, 
393;  Pittsburgh  v.  Scott,  1  Pa.  St.,  309;  Alexander  v.  Baltimore,  5  Gill,  383; 
Powers'  Appeal,  29  Mich,,  504.  In  the  case  last  named  the  whole  subject  is 
fuUy  and  caref  uUy  considered  by  Campbell,  J.,  who  points  out  that,  in  such 
cases,  where  in  the  same  proceeding  land  is  taken  for  the  public  use  and  the 
cost  of  the  improvement  assessed  upon  adjacent  laud,  the  principles  which 
underlie  the  law  of  eminent  domain  must  be  carefully  observed,  as  well  as 
those  which  apply  to  taxation.  Where  the  benefits  to  the  land  remaining 
are  equal  to  the  value  of  the  land  taken,  the  owner  has  no  ground  for  claim- 
ing damages :  Trinity  College  v.  Hartford,  32  Conn. ,  453 ;  and  where  they 
exceed  the  damages,  he  may  be  taxed  for  the  excess.  Nichols  v.  Bridgeport, 
23  Conn.,  189;  Holton  v.  Milwaukee,  31  Wis.,  27.  As  to  the  effect  of  a  con- 
stitutional provision  in  Ohio  which  entitles  the  owners  of  land  taken  to  fuU 
compensation  without  deduction  of  benefits,  see  Cleveland  v.  Wick,  18  Ohio 
St.,  303.  "It  was  decided  in  McMasters  ■!;.  Commonwealth,  3  Watts,  293, 
that  in  the  opening  of  streets  in  a  town  or  city,  the  damage  occasioned  to 
some  of  the  lots  might  be  apportioned  and  assessed  upon  others  in  the  neigh- 
borhood improved  in  value  thereby.  It  is  there  assumed  as  a  well  settled 
principle,  employing  the  words  of  Chancellor  Wcdwortli  in  Livingston  v. 
New  York,  8  Wend.,  85,  that  when  any  particular  county,  district  or  neigh- 
borhood is  exclusively  benefited  by  a  public  improvement,  the  inhabitants 
of  that  district  may  be  taxed  for  the  whole  expense  of  the  improvement, 
and  in  proportion  to  the  benefit  received  by  each.  The  conclusion  seemed 
logically  to  follow ;  for  if  a  county,  district  or  town  can  be  assessed  for  a 
public  improvement,  on  the  ground  that  they  are  particularly  benefited, 
there  can  be  no  constitutional  reason  to  exempt  an  individual  from  assess- 
ment on  the  same  principle.  It  becomes  a  mere  question  of  expediency,  of 
which  the  legislature  are  the  competent  and  exclusive  judges,  and  not  of 
right."    Sharswood,  J.,  in  Hammett  v.  Philadelphia,  65  Pa.  St.,  146. 
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the  proceeding,  upon  the  lands  pecuharly  benefited.*  They  are 
also  made  for  the  cost  of  grading  streets,^  for  paving,  planking 
or  otherwise  improving  streets,'  as  weU  as  for  altering,  widen- 
ing and  extending  them.*  The  power  to  assess  the  expense  of 
repaving  or  replanking  a  street  on  the  adjacent  proprietors, 
who  were  subjected  to  the  expense  of  the  first  construction,  has 
been  denied  by  the  supreme  court  of  Pennsylvania ;  ^  but  the 

1  See  for  the  general  principle  the  important  case  of  Litchfield  v.  Vernon, 
41  N.  Y.,  123.  Also  Goodrich  v.  Turnpike  Co.,  26  Ind.,  119;  Hanamett  v. 
Philadelphia,  65  Pa.  St.,  146,  and  Livingston  v.  New  York,  8  Wend.,  85, 
there  quoted.  It  has  been  held  competent,  where  land  owners  dedicate  a 
street  through  their  property,  to  order  it  graded  and  made  fit  for  travel  at 
their  expense.  State  v.  Dean,  23  N.  J.,  335;  Holmes  v.  Jersey  City,  12  N.  J. 
Eq.,  299. 

Power  to  macadamize  a  street  would  not  include  the  sidewalk.  BQmniel- 
man  v.  Satterlee,  50  Cal.,  68;  Dyer  v.  Chase,  52  Cal.,  440. 

2  Wray  v.  Pittsburgh,  46  Pa.  St.,  365.  It  is  competent  to  change  the  grade 
and  assess  the  expense  against  adjoining  owners.  La  Fayette  v.  Fowler,  34 
Ind.,  140.  In  Nebraska  it  has  been  held  that  the  damages  occasioned  by  a 
change  in  the  grade  of  a  street,  and  which  have  been  paid  by  the  city,  can- 
not be  levied  by  special  assessment  on  abutting  property.  Goodrich  v. 
Omaha,  10  Neb.,  98.  A  municipality  cannot  add  to  the  amount  of  a  sewer 
assessment  part  of  the  cost  of  a  connecting  sewer  previously  built  for  which 
no  assessment  was  laid  at  the  time.     Brown  v.  Fitchburg,  128  Mass.,  282. 

» People  V.  Brooklyn,  4  N.  Y. ,  419 ;  Williams  v.  Detroit,  2  Jlich. ,  560 ;  Indi- 
anapolis V.  Mansur,  15  Ind.,  112;  La  Fayette  v.  Fowler,  84  Ind.,  140;  Cleve- 
land «.  Wick,  18  Ohio  St.,  303;  Chambers  v.  Satterlee,  40  Cal.,  497;  People 
V.  Austin,  47  Cal.,  353;  State  v.  Christopher,  13  Wis.,  637 ;  In  re  Dugro,  50 
N.  Y.,  518;  Morrison  v.  Hershire,  32  la.,  271;  Gozzler  v.  Georgetown,  9 
Wheat.,  593;  Willard  v.  Presbury,  14  Wall.,  676;  Macon  v.  Patty,  57  Miss., 
378.  The  authority  to  assess  the  expense  of  paving  includes  all  that  is  neces- 
sary, usual  or  fit  in  paving,  including  curbing.  Schenley  v.  Commonwealth, 
36  Pa.  St.,  29 ;  Petition  of  Bui-meister,  76  N.  Y.,  174.  It  includes  the  laying 
of  a  cross-walk.     Matter  of  Burke,  62  N.  Y.,  234. 

4  Jones  V.  Boston,  104  Mass.,  461 ;  Hancock  Street  Extension,  18  Pa.  St.,  26. 

SHammett  v.  Philadelphia,  65  Pa.  St.,  146.  In  this  case,  Sharswood,  J. 
(p.  155),  says :  ' '  The  original  paving  of  a  street  brings  the  property  bounding 
upon  it  into  the  market  as  building  lots.  Before  that,  it  is  a  road,  not  a 
street.  It  is  therefore  a  local  improvement,  with  benefits  almost  exclusively 
peculiar  to  the  adjoining  properties.  Such  a  case  is  clearly  within  the  prin- 
ciple of  assessing  the  cost  on  the  lots  lying  upon  it.  Perhaps  no  fairer  rule 
can  be  adopted  than  the  proportion  of  feet  front,  although  there  must  be 
some  inequalities  if  the  lots  differ  in  situation  and  depth.  Appraising  their 
market  values,  and  fixing  the  proportion  according  to  these,  is  a  plan  open 
to  favoritism  or  corruption,  and  other  objections.  No  system  of  taxation 
which  the  wit  of  man  ever  devised  has  been  found  perfectly  equal.  But 
when  a  street  is  once  opened  and  paved,  thus  assimilated  with  the  rest  of 
the  city  and  made  a  part  of  it,  all  the  pai-ticulai-  benefits  to  the  locaUty, 
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authorities  in  general  sustain  the  right ; '  and  it  has  been  well 
remarked  in  Louisiana  that :  "  if  the  first  paving  of  a  street  is 
a  special  benefit  to  the  front  proprietor,  justifying  the  imposi- 
tion upon  him  of  a  portion  of  the  expense,  while  the  city  pays 
for  the  residue  as  having  been  incurred  for  a  matter  of  general 
utility,  so  the  removal  of  a  dilapidated  or  insufficient  pavement, 
and  the  making  of  a  new  and  sufficient  one  in  its  stead,  is  a 
matter  of  special  benefit  to  the  front  proprietor,  as  well  as  of 
general  utility.  The  equity  is  the  same  in  both  cases.  .  .  It 
seems  to  me  that  the  power  to  pave  the  streets  is  a  perma- 
nent continuing  power,  to  be  exercised  when  the  public  good 
may  require  it,  and  that  .the  power  to  levy  a  contribution  on 
the  property  benefited  by  the  paving  in  front  of  it  is  equally 
durable  and  continuing."  ^  The  cost  of  curb-stones  is  usually 
provided  for  in  the  same  method.  And  it  may  be  said  that, 
in  general,  for  any  improvement  whatsoever  that  tends  to  make 
the  street  more  suitable  and  convenient  for  the  use  of  the  gen- 
eral pubhc,'  an  assessment  may  be  laid. 

derived  from  the  improvements,  have  been  received  and  enjoyed.  Repair- 
ing streets  is  as  much  a  part  of  the  ordinary  duties  of  the  municipality,  for 
the  general  good,  as  cleaning,  watching  and  lighting.  It  would  lead  to 
monstrous  injustice  and  inequality  should  such  general  expenses  be  provided 
for  by  local  assessments."  The  able  dissenting  opinion  of  Read,  J.,  contains 
an  interesting  review  of  Pennsylvania  legislation  on  the  subject  of  special 
assessments,  as  well  as  of  the  adjudications  in  that  and  other  states.  Pav- 
ing the  footway  and  curbing  had  been  done  by  a  property  owner  on  require- 
ment of  authorities ;  four  years  afterwards  the  roadway  was  narrowed  and  ' 
footway  widened  and  owner  required  to  put  up  new  and  costly  cui'b.  He 
refused.  The  sti-eet  was  then  in  good  condition.  Ileld,  he  could  not  be 
compelled.     WLstar  v.  Philadelphia,  80  Pa.  St.,  505. 

iWillardi).  Presbury,  14  Wall.,  676;  McCormack  v.  Patchin,  53  Mo.,  83; 
Gm-nee  I).  Chicago,  40  111.,  165;  "WiUiams  v.  Detroit,  3  Mich.,  500;  Munici- 
pality V.  Dunn,  10  La.  An.,  57;  Bradley  v.  McAtee,  7  Bush,  667;  Broadway 
Baptist  Chm-ch  i;.  McAtse,  8  Bush,  508;  Sheeley  v.  Detroit,  45  Mich.,  425; 
Wilkins  v.  Detroit,  46  Mich.,  120.  As  to  what  is  repaving,  see  Petition  of 
Garvey,  77  N.  Y.,  523.  It  includes  reflagging.  Matter  of  PliiUips,  60  N.  Y., 
16.  See,  generally,  as  to  repaving.  In  re  Astor,  53  N.  Y.,  617 ;  In  re  Burke, 
63  N.  Y.,  224;  Petition  of  Brady,  85  N.  Y.,  263;  In  re  Smith,  99  N.  Y.,  424. 

^Slidell,  Ch.  J.,  in  Municipality  v.  Dunn,  10  La.  An.,  57.  The  fact  that  a 
street  railway  company  has  agreed  to  keep  a  portion  of  a  street  in  repair  is 
not  available  to  an  abutting  lot  owner  as  an  objection  to  an  assessment  for 
repair.     People  v.  Brooklyn,  65  N.  Y.,  349. 

sit  is  held  in  Dean  v.  Carron,  36  N.  J.,  238,  that  it  is  not  competent  to 
defeat  an  assessment  for  improving  a  street  by  showing  irregularities  in  lay- 
ing it  out. 
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What  is  said  above  will  apply  to  highways  by  water  as  weU 
as  highways  by  land,  in  aU  cases  to  which  like  reasons  are 
applicable.' 

Sidewalks.  While  sidewalks  may  be  ordered  constructed 
under  the  police  power,  as  is  shown  on  a  preceding  page,^  they 
may  also  be  constructed  by  means  of  special  levies ;  and  this 
is  sometimes  done,  the  expense  being  apportioned  by  frontage 
or  by  some  standard  of  benefits.  The  rules  applied  in  the  case 
of  levies  for  other  street  improvements  are  apphoable  to  these, 
and  the  proceedings  in  assessing  and  collecting  the  levies  for 
them  do  not  require  separate  consideration.' 

Paries.  City  and  town  parks  are  sometimes  purchased,  im- 
proved and  embellished  under  special  legislative  authority  by 
means  of  general  levies  on  the  municipalities  that  are  to  own 
and  have  the  benefit  of  them.*  But  sometimes  special  taxing 
districts  composed  of  several  municipalities,  or  of  parts  of 
several,  are  created  for  the  purpose,  and  a  corporation  is  char- 
tered with  power  to  lay  and  collect  taxes.  But  for  the  purposes 
of  a  city  park  there  cannot  be  created  outside  the  city  a  dis- 
trict upon  which  the  cost  of  the  park  shall  be  imposed,  though 
it  is  situated  within  such  district.^  Where  by  the  constitution 
only  municipal  bodies  are  authorized  to  levy  taxes,  if  a  park 
district  is  created  embracing  several  towns,  all  of  which  accept 
the  act  creating  it,  the  towns  may  afterwards  be  required  to 
levy  taxes  in  accordance  with  the  act,  to  be.  expended  within 

1  Johnson  v.  Milwaukee,  40  Wis.,  315.  This  was  a  case  of  special  assess- 
ment for  dredging  a  river. 

2  Ante,  p.  588. 

3 See  in  addition  to  the  cases  cited  on  p.  589,  Flint  v.  Webb,  25  Minn.,  93; 
Kemperu.  King,  11  Mo.  Ap.,  116;  Sloan  v.  Beebee,  24  Kan.,  343.  The  grant 
of  a  power  to  "  regulate  and  improve  "  sidewalks  has  been  held  not  to  au- 
thorize an  assessment  for  building  tliem.  Fairfield  v.  Eatcliff,  20  la.,  396. 
As  to  the  ownership  of  the  materials  in  a  sidewalk,  see  Leonard  v.  Cincin- 
nati, 26  Ohio  St.,  447;  Rogers  v.  Eandall,  29  Mich.,  41.  In  Texas  a  home- 
stead may  be  sold  for  a  sidewalk  assessment.  Lufkia  v.  Galveston,  58  Tex., 
545.  That  the  special  assessment  for  a  sidewalk  is  not  necessarily  limited  to 
the  benefits,  see  White  v.  People,  94  111.,  604.  See,  further.  State  v.  FuUer, 
34  N.  J.,  237. 

<See  Matter  of  Central  Park,  50  N.  Y.,  493;  Matter  of  Flatbush  Lands,  60 
N.  Y.,  398;  People  v.  Salomon,  51  111.,  37. 

5  State  V.  Leffingwell,  54  Mo.,  458. 
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the  limits  of  the  town  levying  them.^  And  the  towns  having 
once  accepted  the  act,  it  may  afterwards  be  amended  without 
their  assent.^  It  is  competent  to  apportion  park  taxes  by  special 
benefits.^ 

Drains,  Sewers,  etc.  The  expense  of  constructing  drains  in 
order  to  relieve  swamps,  marshes  and  other  low  lands  of  their 
stagnant  water  is  usually  provided  for  by  special  assessments. 
The  grounds  on  which  this  is  done  are  not  always  very  clearly 
shown  in  the  statutes.  Sometimes  the  ground  indicated  is  that 
the  drainage  is  important  to  the  public  health ;  and  in  such 
cases  the  right  to  levy  assessments  for  the  purpose  cannot  plau- 
sibly be  disputed.''  The  special  benefits  from  the  enhancement 
of  values  must  accrue  mainly  to  the  owners  of  the  lands  drained, 
who  ought,  therefore,  to  bear  the  expense.  But  the  authority 
to  levy  assessments  for  draining  lands,  upon  no  other  consider- 
ation than  such  as  pertain  to  the  improvement  of  the  land  as 
property,  must,  it  would  seem,  be  confined  within  hmited 
bounds.  It  has  been  said  that  "  a  tax  cannot  be  levied  upon 
any  portion  of  the  pubho  for  the  construction  of  a  drain  in 
which  the  public  are  not  concerned.     Even  the  owner  of  the 

iSee  People  r.  Breslin,  80  lU.,  433;  Halsey  v.  People,  84  111.,  89;  Wright 
V.  People,  87  111.,  583. 

2 People  V.  Breslin,  80  111.,  433;  Dunham  v.  People,  96  111.,  331. 

3 People  V.  Breslin,  80  111.,  433;  Dunham  v.  People,  96  111.,  331;  Foster  v. 
Park  Commissioners,  133  Mass.,  331.  In  State  v.  Leffingwell,  54  Mo.,  458,  it 
is  said  that  the  doctrine  which  justifies  special  taxation  of  adjoining  prop- 
erty for  local  improvements  has  no  application  to  parks. 

■•In Reeves  v.  Treasui-er  of  Wood  Co.,  8  Ohio  St.,  333,  the  subject  is  con- 
sidered by  iJr/niterfioo/,  J.,  and  the  right  to  levy  an  assessment  afiSrmed, 
though  it  does  not  distinctly  appear  that  sanitary  objects  vrere  had  in  vievr. 
In  Woodruff  v.  Fisher,  17  Barb.,  334,  an  assessment  made  ostensibly  for  the 
public  health  was  maintained  with  some  hesitation.  Other  cases  are  Ander- 
son V.  Kerns  Draining  Co.,  14  Ind.,  199;  Sessions  v.  Crunkhnton,  20  Ohio 
St.,  349;  Draining  Co.  Case,  11  La.  An.,  338;  Hagar  v.  Supervisors  of 
Yolo,  47  Cal.,  223;  O'Reiley  v.  Kankakee  Valley  Draining  Co.,  32  Ind.,  169. 
The  following  were  draining  cases,  in  which  for  the  most  part  only  ques- 
tions of  the  regularity  of  assessments  were  involved :  Jordan  Association  v. 
Wagoner,  83  Ind.,  50;  Thompson  v.  Draining  Co.,  33  Ind.,  268;  Kinyon  ». 
Duchene,  31  Mich.,  498;  Bench  u.  Otis,  25  Mich.,  29;  Atwood  v.  ZeluflE,  36 
Mich.,  118;  Etchinson  Association  v.  Bresenback,  39  Ind.,  363;  Slusser  v. 
Rawson,  39  Ind.,  506;  Nevins,  etc..  Draining  Co.  v.  AlMre,  36  Ind.,  189; 
People  V.  Jefferson  County  Court,  56  Barb.,  136;  People  v.  Haines,  49  N. 
Y.,  587. 
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land  benefited  cannot  be  taxed  to  improve  it,  unless  public  con- 
siderations are  involved;  but  be  must  be  left  to  improve  it  or 
not  as  be  may  cboose." '  But  wbere  any  considerable  tract  of 
land,  owned  by  different  persons,  is  in  a  condition  precluding 
cultivation,  by  reason  of  excessive  moisture  which  drains  would 
relieve,  it  may  well  be  said  that  the  pubhc  have  such  an  inter- 
est in  the  improvement,  and  the  consequent  advancement  of  the 
general  interest  of  the  locahty,  as  will  justify  the  levy  of  assess- 
ments upon  the  owners  for  drainage  purposes.  Such  a  case 
would  seem  to  stand  upon  the  same  sohd  ground  with  assess- 
ments for  levee  purposes,  which  have  for  their  object  to  protect 
lands  from  falling  into  a  hke  condition  of  uselessness.^    But 

1  People  V.  Supervisors  of  Saginaw,  26  Mich.,  33,  39.  That  the  taiing  of 
lands  for  drains  is  a  taking  under  the  eminent  domain,  see  this  case ;  also. 
People  V.  Nearing,  37  N.  Y.,  306.  If,  however,  a  man's  premises  are  a  nui- 
sance by  reason  of  their  gathering  and  retaining  water  unta  it  becomes  stag- 
nant and  breeds  miasma,  he  may  be  required  to  abate  the  nuisance  at  his 
own  cost,  and  on  his  failure  to  do  so,  the  cost  may  be  assessed  against  him. 
It  has  been  decided  that  a  special  assessment  against  plaintiff  to  pay  cost  of 
filling  up  his  lot  which  was  a  nuisance  will  not  be  restrained  on  allegations 
that  the  city  caused  the  nuisance  by  raising  the  grade  of  the  street,  it  not 
being  alleged  that  the  lot  was  not  benefited  by  the  filling,  and  the  plaintiff 
presumptively  having  been  compensated  for  any  damage  from  the  grade. 
Watkins  v.  Milwaukee,  55  Wis.,  335,  citing  Smith  v.  Milwaukee,  18  Wis.,  63. 

^  The  power  to  levy  assessments  for  the  mere  purpose  of  improving  large 
bodies  of  lands  is  assumed  by  Chancellor  Wahoorth,  in  French  v.  Kirkland, 
1  Paige,  117,  and  in  Philips  v.  Wickham,  1  Paige,  590.  The  statutes  in  ques- 
tion seem  to  have  conferred  upon  the  proprietors  of  lands  quasi  corporate 
powers  for  the  purpose.  And  see  Draining  Co.  Case,  11  La.  An.,  338.  The 
statute  which  came  under  consideration  in  People  v.  Nearing,  27  N.  Y.,  306, 
appears  to  have  had  no  reference  to  the  public  health.  The  Massachusetts 
statute  of  1847,  for  the  construction  of  di-ains  in  towns,  is  considered  in 
Wright  V.  Boston,  9  Cush. ,  338.  It  is  said  by  Shaw,  Ch.  J. ,  that  while  the 
public  have  some  interest  in  the  draining,  on  the  grounds  of  health  and  gen- 
eral convenience,  it  is  not  mainly  with  these  views  that  the  statutes  are 
framed,  but  with  reference  to  the  benefits  to  estates  taxed.  And  see  Spring- 
field V.  Gay,  13  Allen,  612;  Brewer  v.  Springfield,  97  Mass.,  152.  The  Penn- 
sylvania statute  of  1804,  for  draining  a  specified  swamp,  was  held  constitu- 
tional.    See  Rutherford  v.  Maynes,  97  Pa.  St.,  78. 

In  Eager  v.  Supervisors  of  Yolo,  47  CaL,  222,  233,  Croclcett,  J.,  says:  "It 
is  said,  however,  that  it  is  not  within  the  constitutional  power  of  the  legis- 
lature to  compel  the  petitioner  to  reclaim  his  lands  at  his  own  expense  and 
against  his  consent.  But  we  think  the  power  of  the  legislature  to  compel 
local  Improvements,  which,  in  its  judgment,  Vvfill  promote  the  health  of  the 
people,  and  advance  the  public  good,  is  unquestionable.  In  the  exercise  of 
this  power  it  may  abate  nuisances,  construct  and  repair  highways,  open 
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under  the  rule  of  strict  construction,  of  powers  to  tax,  authority 
to  drain  lands  for  the  public  health,  and  to  lay  assessments 
therefor,  will  not  support  an  assessment,  the  main  oost  of 
which  is  for  fiUing  in  lands.^ 

As  regards  sewers  and  culverts  in  cities  and  villages,^  it  is  to 
be  remarked  that  while  they  are  often  provided  for  by  special 

canals  for  irrigatiug  arid  districts,  and  perform  many  other  similar  acts  for 
the  public  good,  and  all  at  the  expense  of  those  who  are  to  be  chiefly  and  more 
immediately  benefited  by  the  improvement."  "But  we  need  not  rest  our 
decision  on  the  narrow  ground  that  this  is  strictly  a  local  improvement.  On 
the  contrary,  the  reclamation  of  the  vast  bodies  of  swamp  and  overflowed 
land  in  this  state  may  justly  be  regarded  as  a  public  improvement  of  great 
magnitude,  and  of  the  utmost  importance  to  the  community.  K  left 
wholly  to  individual  enterprise  it  would  probably  never  be  accompUshed ; 
and  in  inaugurating  so  great  a  work  the  legislature  has  pursued  substan- 
tially the  same  system  adopted  in  other  states  for  the  reclamation  of  similar 
lands,  to  wit :  by  dividing  the  territory  to  be  reclaimed  into  districts,  and 
assessing  the  cost  of  the  improvement  on  the  lands  to  be  benefited.  This 
plan  has  been  adopted  in  the  states  of  Louisiana,  Mississippi  and  Arkansas, 
to  prevent  the  annual  overflow  of  the  Mississippi  by  means  of  levees  or  em- 
bankments, constructed  at  the  expense  of  the  adjacent  property.  The 
'  Black  Swamp '  in  Ohio  has  been  wholly  or  partially  reclaimed  by  the  same 
method.  A  large  body  of  land  in  Missouri  is  protected  from  inundation  by 
similar  means.  In  Massachusetts  and  Connecticut  swamps  and  low  lands 
are  drataed  by  means  of  assessments  on  the  property  benefited;  and  in 
New  Jersey  the  salt  marshes  have  been  reclaimed  in  the  same  way.  In  this 
state,  the  city  of  Sacramento,  including  the  ground  on  which  the  capitol 
stands,  has  been  protected  from  inundation  by  means  of  levees,  erected  at 
the  expense  of  the  inhabitants,  in  the  shape  of  a  tax  on  the  property  within 
the  district  benefited.  In  none  of  these  states,  so  far  a.s  we  ai-e  aware,  has 
the  power  of  the  legislature  to  cause  such  improvements  to  be  made  in  this 
method  ever- been  denied;  nor  do  we  see  any  tenable  ground  on  which  it 
can  be  questioned."  See  Reclamation  District  v.  Hagar,  6  Sawy.,  567; 
Hagar  v.  Reclamation  District,  111  TJ.  S.,  701. 

1  Petition  of  Van  Buren,  79  N.  Y.,  384. 

In  Michigan  drain  levies  are  made  in  special  districts  by  township  or 
county  commissioners,  and  the  cost  is  collected  by  the  township  treasurer. 
But  the  treasurer  does  not  act  for  the  town  in  this,  and  the  township  is  not 
liable  if  the  proceedings  prove  illegal.     Dawson?;.  Aiirelius,  49  Mich.,  479. 

2  In  England,  the  sewer  assessments  are  laid  with  reference  to  benefits,  but 
they  are  not  necessarily  based  on  sanitary  considerations.     See  Rooke's 
Case,  5  Rep.,  99,  b;  Keigliley's  Case,  10  Rep.,  139,  a;  Case  of  Isle  of  Ely,  10 
Eep.,  143,  b ;  Dore  v.  Gray,  3  T.  R.,  358 ;  Masters  v.  Scroggs,  3  M.  &  S.,  447 
Netherton  v.  Ward,  3  B.  &  Aid.,  21 ;  Stafford  v.  Hamston,  2  B.  &  B.,  691 
Rex  V.  Tower  Hamlets,  9  B.  &  C,  517;  Soady  v.  Wilson,  3  Ad.  &  E.,  247 
St.  Catharine   Dock  Co.  i).  Higgs,   10   Q.  B.,   641;  Metropolitan  Board   of 
Works  V.  VauxhaU  Bridge  Co.,  7  El.  &  Bl.,  964;  Hammersmith  Bridge  Co. 


CH.  XX.J  TAXATION    BY    SPECIAL   ASSESSMENT.  619 

assessments,  there  is  no  uniformity  of  practice  in  this  regard, 
and  perhaps,  considering  the  different  ofiSces  which  sewers  per- 
form, being  sometimes  matters  of  imperative  public  necessity, 
and  at  others  conveniences  for  a  few  tenements  only,  there 
ought  to  be  the  diversity  that  now  prevails.  That  the  cost 
may  be  assessed  upon  the  adjacent  premises  under  proper  legis- 
lation has  been  often  held.'  And  in  Connecticut  it  has  been 
decided  that  this  may  be  done  under  a  general  power  to  make 
and  maintain  highways  and  streets  by  special  assessments ;  the 
sewers  which  carry  off  the  surface  water  from  the  streets,  and 
the  filth  that  would  otherwise  accumulate,  being  regarded 
rather  as  improvements  of  the  public  highway  than  as  inde- 
pendent works.  ^ 

In  the  case  of  sewers  it  is  very  common  to  provide  that  the 
cost  shall  in  part  be  a  general  levy  on  the  municipahty,  and  in 
part  be  collected  by  special  assessment.  Perhaps  more  often 
than  in  the  case  of  any  other  local  improvement  it  is  just  that 
such  a  division  of  the  burden  should  be  made.  The  lands  on 
the  line  of  a  sewer  do  not  usually  receive  all  the  special  bene- 
fits and  therefore  should  not  pay  all  the  cost ;  and  when  the 
district  is  extended  to  embrace  other  lands,  there  is  imminent 
danger  of  doing  injustice  by  extending  it  too  far.  *  In  a  clear 
case  of  the  assessment  of  special  benefits  for  a  sewer  upon 
lands  which  could  not  possibly  receive  special  advantages  there- 
from, the  courts  have  felt  bound  in  some  cases  to  interfere  and 
annul  the  levy.  But  a  case  of  the  kind  ought  to  be  so  plain 
as  to  admit  of  no  doubt.' 

V.  Overseers  of  Hammersmith,  L.  E.,  6  Q.  B.,  230.  A  sewer  rate  cannot 
there  bo  laid  upon  a  whole  town,  but  must  be  against  particular  estates. 
Emmerson  v.  Saltmarshe,  7  Ad.  &  EL,  366. 

1  Wright  1J.  Boston,  9  Cush.,  233;  Philadelphia  v.  Tryon,  35  Pa.  St.,  401; 
Lipps  V.  Philadelphia,  38  Pa.  St.,  503;  Commonwealth  v.  Woods,  44  Pa.  St., 
113;  Stroud  v.  PhiladeliDhia,  61  Pa.  St.,  255;  Mauch  Chunk  v.  Shortz,  61 
Pa.  St.,  399;  Wolf  v.  Pliiladelphia,  105  Pa.  St.,  25;  People  v.  Brooklyn,  23 
Barb.,  166;  Cone  v.  Hartford,  28  Conn.,  363;  St.  Louis  v.  CEters,  36  Mo., 
456.  For  rules  for  making  the  assessment,  see  Clapp  v.  Hartford,  35  Conn., 
66.  That  notwithstanding  the  whole  cost  is  assessed  on  adjoining  property, 
the  sewer  may  be  made  more  capacious  than  present  needs  require,  as  a 
provision  for  future  extensions,  see  Hungerford  v.  Hartford,  39  Conn.,  279, 
385. 

2 Cone  V.  Hartford,  38  Conn.,  363. 

3  An  assessment  of  land  a  third  of  a  mile  distant,  wliich  the  sewer  would 
not  drain  or  benefit,  was  set  aside.     The  probabihty  that  the  city  in  the 
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Levees.  The  construction  of  embankments  to  protect  low 
lands,  bordering  upon  rivers,  from  overflow,  is  a  public  object 
of  the  highest  importance  to  the  communities  immediately- 
concerned.  ISTo  doubt  general  taxation  is  admissible  for  this 
pm'pose,^  but  the  legislation  which  authorizes  special  assess- 
ments for  the  construction  of  embankments,  and  imposes  the 
cost  upon  those  who,  without  them,  would  be  the  principal 
sufferers,  is  probably  in  most  cases  wiser  and  better  than  Avould 
be  any  provision  for  general  levies.  The  practice  of  making 
local  assessments  for  this  purpose  has  prevailed  for  many  years 
in  the  states  bordering  on  the  lower  Mississippi,  and  has  been 
sustained  against  all  the  objections  which  have  been  made  to 
such  assessments  for  other  purposes.^  Special  authority  is, 
however,  requisite  for  the  purpose;  a  power  to  drain  would 
not  include  the  power  to  construct  a  levee  as  an  independent 
work.' 

Water  Pipes  in  Streets.     Of  these  it  has  been  said  that  "  the 
benefits  are  local,  as  the  use  of  the  water  must  necessarily  be 

future  might  project  a  sewer  to  connect  with  this  and  thus  benefit  the  lands 
was  held  to  be  too  remote.  State  v.  Elizabeth,  37  N.  J.,  330,  citing  State 
V.  Newaa-k,  36  N.  J.,  188.  For  the  same  principle,  see  Thomas  v.  Gain,  35 
Mich.,  155;  Kemiedy  u  Troy,  14  Hun,  308. 

1  Indeed,  it  has  recently  been  indirectly  resorted  to  by  the  general  gov- 
ernment ;  heavy  appropriations,  the  money  for  which  comes  from  taxation, 
being  made  to  deepen  the  channel  of  the  Mississippi,  and  keep  its  flow 
within  bounds. 

2  Williams  v.  Cammaok,  37  Miss.,  209;  Alcorn  v.  Hamer,  38  Miss.,  653; 
Daily  i;.  Swope,  47  Miss.,  367;  Egyptian  Levee  Co.  v.  Hardin,  27  Mo.,  495. 
In  People  v.  Whyler,  41  Cal.,  351,  a  levy  for  such  a  purpose  made  upon  part 
of  a  county  on  the  same  basis  as  the  ordinary  taxes  was  held  to  be  a  tax, 
not  an  assessment.  But  the  basis  of  apportionment  ought  not  to  be  very 
conclusive  on  this  point.  It  is  one  peculiarity  of  assessments,  that  the 
measure  of  supposed  benefits  may  be  whatever  appears  to  the  legislature 
most  just  im.der  the  circumstances.  See  Lockwood  v.  St.  Louis,  24  Mo.,  20, 
where  a  levy  made  in  the  same  way  was  sustained  as  being  an  assessment, 
ajid  not  in  the  ordinary  sense  a  tax.  The  building  of  levees  in  Louisiana  is 
a  matter  of  more  than  local  interest.  But  if  it  were  not,  the  legislature 
has  power  to  authorize  local  improvements,  and  discretion  which  courts 
cannot  review  to  decide  on  the  work  and  whether  it  shall  be  paid  for  by 
general  tax  or  local  assessment  according  to  benefits.  State  v.  Maginnis,  36 
La.  An.,  55S;  State  v.  Clinton,  36  La.  An,,  561.  See  Levee  District  v.  Huber, 
57  Cal.,  41. 

3  Updike  u.  Wright,  81  lU.,  49.    For  a  case  of  special  assessment  for  a 
breakwater  in  a  city,  see  Teegarden  v.  Racine,  56  Wis.,  545. 
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mostly  restricted  to  the  benefit  of  the  property  on  [the]  hnes, 
both  for  domestic  purposes  and  the  extinguishment  of  fires. 
The  effect  of  supplying  [the]  streets  mth  water  is  to  enhance 
the  value  of  the  dwelhng-houses  thereon.  The  maintenance 
of  the  pipes  and  the  supplying  of  water  are  necessarily  a 
continuing  expense,"  and  for  these  reasons  the  assessment  of 
the  cost  upon  adjacent  property  is  within  the  general  principle 
of  local  assessments.' 

Lighting  Streets  with  Gas.  While  hghting  the  streets  is  usu- 
ally provided  for  by  general  tax,  no  reason  is  perceived  why 
it  may  not  be  done  by  special  assessments.  Legislation  for 
special  assessments  exists  in  several  of  the  states.^ 

Fencing  Townships.  It  has  been  held  competent  in  JSTorth 
Carolina  to  provide  by  law  for  the  construction  of  a  fence 
around  whole  townships  or  even  whole  counties,  with  gates  on 
the  highways,  and  for  levying  the  expense  by  special  tax ;  and 
the  power  to  do  so  has  been  considered  properly  referable  to 
the  power  to  lay  special  assessments.  This  provision  is  made  in 
view  of  the  special  local  circumstances.' 

Other  Special  Oases,  l^o  doubt  the  legislature  has  power  to 
provide  for  special  assessments  to  meet  the  expenses  of  other 
improvements ;  and  this  power  is  sometimes  spoken  of  as  if  it 

1  Allentown  v,  Henry,  73  Pa.  St.,  404,  406,  per  Mercur,  J.  And  see  North- 
ern Liberties  v.  Swain,  13  Pa.  St.,  113;  Northern  Liberties  v.  St.  John's 
Church,  13  Pa.  St.,  104.  In  Allen  v.  Drew,  44  Vt.,  174,  187,  Redfield,  J., 
explains  the  principle  of  such  assessments,  and  says :  "  It  is  not  easy  to  see 
any  distinction  between  an  assessment  for  buUding  a  sewer  or  sidewalk  and 
an  aqueduct.  They  are  each  in  degree  a  general  benefit  to  the  public,  and 
a  special  benefit  to  the  local  property,  both  in  the  uses  and  in  the  enhanced 
value  of  the  property.  The  proprietor  may,  indeed,  leave  his  house  tenant- 
less,  and  his  vacant  lots  unvisited,  but  the  assessment  is  not  for  that  reason 
void.  Such  assessments  are  justified  on  the  ground  that  the  subject  of  the 
tax  receives  an  equivalent." 

Water  rates  may  be  assessed  against  city  lots,  and  when  they  are,  it  is 
competent  to  make  them  a  Uen  prior  to  mortgages ;  at  least  as  to  all  mort- 
gages subsequently  executed,  and  whether  the  water  is  taken  before  or  after 
the  giving  of  the  mortgage.    Provident  Inst.  v.  Jersey  City,  113  U.  S.,  506. 

2  The  subject  was  somewhat  discussed  in  Jonas  u.  Cincinnati,  18  Ohio,  318, 
and  Creightonw.  Scott,  14  Ohio  St.,  488. 

3  Cain  V.  Commissioners,  86  N.  C,  8;  Shuford  v.  Commissioners,  86  N.  C, 
553. 
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was  practically  one  that  was  unrestricted.^  But  other  cases 
sanction  no  such  broad  docti-ine,  and  justify  us,  as  we  think,  in 
saying  that,  to  warrant  the  levy  of  local  assessments,  there 
must  not  only  exist  in  the  case  the  ordinary  elements  of  taxa- 
tion, but  the  object  must  also  be  one  productive  of  special  local 
benefits,  so  as  to  make  applicable  the  principles  upon  which 
special  assessments  have  hitherto  been  upheld.  A  clear  case  of 
abuse  of  legislative  authority,  in  imposing  the  burden  of  a  pub- 
he  improvement  on  persons  or  property  not  specially  benefited, 
would  undoubtedly  be  treated  as  an  excess  of  power  and  void.^ 

3.  Objections  in  point  of  policy  and  justice.  If  the  de- 
sign of  the  present  work  embraced  the  discussion  of  legislative 
policy,  it  would  be  interesting  to  give,  with  some  degree  of 
fullness,  the  views  which  various  judges  have  expressed  regard- 
ing the  justice  of  assessing  the  cost  of  pubhc  improvements 
upon  property  supposed  to  be  specially  benefited.  Some  judges 
have  spoken  of  these  assessments  as  eminently  equitable  and 
proper ;  others  seem  to  have  regarded  the  power  to  lay  them 
as  an  extreme  power,  which  generally  operated  oppressively, 
while  still  others  have  undertaken  to  indicate  some  line  of  divis- 
ion of  expense,  which  should  be  drawn  in  such  cases,  between 
the  public  and  the  parties  to  be  specially  assessed ;  putting,  for 
iastance,  one-half  the  expense  on  the  former  and  one-half 
upon  the  latter.  But,  in  truth,  there  is  no  universal  rule  of 
justice  upon  Avhich  such  assessments  can  be  made.  Sometimes 
ahnost  the  whole  benefit  accrues  to  a  few.  Sometimes  the 
benefit  is  distributed  with  something  hke  regularity  through 
the  community.  An  apportionment  of  the  cost  that  would 
be  just  in  one  case  would  be  unfair  and  oppressive  in  another. 
For  this  very  reason  the  power  to  determine  when  a  special 

'  See  particularly  the  remarks  of  Orover,  J.,  in  Litchfield  v.  Vernon,  41 
N.  Y.,  123,  134,  and  what  is  said  in  State  v.  Elizabeth,  37  N.  J.,  330. 

2  See  Washington  Avenue,  69  Pa.  St.,  353,  approving  Hammett  v.  Phila- 
delphia, 65  Pa.  St.,  140.  In  Allen  v.  Drew,  44  Vt.,  174,  188,  Medfield,  J., 
says :  "We  have  no  doubt  that  a  local  assessment  may  so  far  transcend  the 
limits  of  equality  and  reason  that  its  exaction  would  cease  to  be  a  tax,  or 
contribution  to  a  common  burden,  and  become  extortion  and  confiscation. 
In  that  case  it  would  be  the  duty  of  the  court  to  protect  the  citizen  from 
robbery  under  color  of  a  better  name."  Remarks  equally  decided  are  made 
in  Louisville  v.  RoUing  Mill  Co.,  3  Bush,  416,  423. 
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assessment  shall  be  made,  and  on  what  basis  it  shall  be  appor- 
tioned, is  wisely  confided  to  the  legislature,  and  could  not, 
without  the  introduction  of  some  new  principle  in  representa- 
tive government,  be  placed  elsewhere.  "We  dismiss  this  topic, 
therefore,  with  the  single  remark,  that  with  the  wisdom  or  un- 
wisdom of  special  assessments,  when  ordered  in  cases  in  which 
they  are  admissible  at  aU,  the  courts  have  no  concern,  unless 
there  is  plainly  and  manifestly  such  an  abuse  of  power  as  takes 
the  case  beyond  the  just  limits  of  legislative  discretion.' 

4.  Objections  under  constitutional  principles  and  provis- 
ions. These  have  been  made  to  special  assessments  on  various 
grounds. 

That  they  talce  property  without  dxie  process  of  law.  If  these 
assessments  are  made  in  an  exercise  of  the  sovereign  taxing 
power,  what  has  already  been  said  on  the  subject  is  equally 
apphcable  here.^  The  taxing  power  proceeds  on  its  own  meth- 
ods, and  the  rules  of  the  common  law  bend  and  conform  to 
them.    That  these  assessments  are  an  exercise  of  the  taxing 


1  Expressions  on  the  subject  by  judges  have  been  very  numerous,  but  they 
have  commonly  been  general  remarks  called  out  by  special  and  somewhat 
exceptional  cases.  "We  refrain  from  collecting  them  for  the  reason  expressed 
in  the  text ;  if  the  matter  is  of  legislative  cognizance,  the  courts  and  the 
profession  as  such  have  no  concern  with  it.  We  may,  nevertheless,  copy 
what  has  been  said  in  one  case,  because  it  probably  expresses  the  general 
views  which  have  prevailed  in  legislation.  "  Their  intrinsic  justice  strikes 
every  one.  If  an  improvement  is  to  be  made,  the  benefit  of  which  is  local, 
it  is  but  just  that  the  property  benefited  should  bear  the  burthen.  While 
the  few  ought  not  to  be  taxed  for  the  benefit  of  the  whole,  the  whole  ought 
[not]  to  be  taxed  for  the  few.  A  single  township  in  a  county  ought  not  to 
bear  the  whole  county  expense ;  neither  ought  the  whole  county  to  be  taxed 
for  the  benefit  of  a  single  township ;  and  the  same  principle  requires  that 
taxation  for  a  local  object,  beneficial  only  to  a  portion  of  a  town  or  city, 
should  be  upon  that  part  only*  General  taxation  for  a  mere  local  purpose  is 
unjust ;  it  burdens  those  who  are  not  benefited,  and  benefits  those  who  are 
exempt  from  the  burden."  Leonard,  J.,  in  Lockwood  v.  St.  Louis,  34  Mo., 
30,  33.  On  the  other  hand.  Church,  Ch.  J.,  in  Guest  v.  Brooklyn,  69  N.  T., 
506,  516,  condemns  the  whole  system  as  "  a  species  of  despotism  that  ought 
not  to  be  perpetuated  under  a  government  which  claims  to  protect  property 
equally  with  life  and  liberty.  Besides  its  manifest  injustice,  it  deprives  the 
citizen  practically  of  the  principal  protection  —  aside  from  constitutional 
restraints afforded  in  a  free  country  against  unjust  taxation :  the  responsi- 
bility of  the  representative  for  his  acts  to  his  constituents." 

2  Arde,  chapter  III. 
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power  has  over  and  over  again  been  aflBrmed,  until  the  contro- 
versy must  be  regarded  as  closed.^ 

That  they  take  property,  i.  e.,  money,  and  appropriate  it  to  tJie 
public  use  without  compensation.  This  objection  would  seem 
to  fall  Avith  the  last.  If  special  assessments  are  taxes,  the 
compensation  is  conclusively  presumed  to  be  received  by  those 
who  pay  them.  It  is  only  on  the  assumption  that  they  are 
laid  in  the  exercise  of  the  power  of  eminent  domain  that  the 
objection  could  have  any  force  whatever.  But  the  distinction 
between  the  two  cases  is  very  clear.  "  Taxation  exacts  money 
or  services  from  individuals  as  and  for  their  respective  shares 
of  contribution  to  any  public  burden.  Private  property  taken 
for  any  piiblic  use,  by  right  of  eminent  domain,  is  taken,  not 
as  the  owner's  share  of  contribution  to  a  public  burden,  but 
as  so  much  beyond  his  share.  Special  compensation  is  there- 
fore to  be  made  in  the  latter  case,  because  the  government  is  a 
debtor  for  the  property  so  taken ;  but  not  in  the  former,  be- 
cause the  payment  of  taxes  is  a  duty,-  and  creates  no  obhgation 
to  repay  otherwise  than  in  the  proper  application  of  the  tax. 
Taxation  operates  upon  a  community,  or  upon  a  class  of  per- 
sons in  a  community,  and  by  some  rule  of  apportionment. 
The  exercise  of  the  right  of  eminent  domain  operates  upon  an 
individual,  and  without  reference  to  tlie  amount  or  value  ex- 
acted from  any  other  individual  or  class  of  individuals."  ^ 

•See  Pennook  u.  Hoover,  5  Rawle,  291;  Pennell's  Appeal,  2  Pa.  St.,  216; 
Pray  v.  Northern  Liberties,  31  Pa.  St.,  69;  Gault's  Appeal,  33  Pa.  St.,  94; 
Commonwealth  v.  Woods,  44  Pa.  St.,  113;  People  v.  Brooklyn,  4  N.  Y.,  419; 
N.  Y.  Protestant  Episcopal  School,  31  N.  Y.,  574;  Howell  v.  Buffalo,  37  N. 
Y.,  267;  Dorgan  v.  Boston,  12  AUen,  223;  Baltimore  v.  Hughes,  1  Gill  &  J., 
480;  Baltimore  v.  Cemetery  Co.,  7  Md.,  517;  Howard  v.  Independent 
Church,  18  Md.,  451 ;  Matter  of  Don-ance  St.,  4  E.  I.,  280;  Hoyt  v.  East  Sag- 
inaw, 19  Jlich.,  39;  Williams  v.  Cammack,  27  Miss.,  209;  Lexington  v. 
McQuUlan's  Heirs,  9  Dana,  513";  Bradley  v.  MoAtee,  7  Bush,  667 ;  Sooville  v. 
Cleveland,  1  Ohio  St.,  126;  Bridgeport  v.  N.  Y.  &  N.  H.  R.  E.  Co.,  36  Conn., 
3ri5;  King  v.  Portland,  2  Or.,  146. 

■i  Ruggles,  J.,  in  People  v.  Brooklyn,  4  N.  Y.,  419, 424.  And  see  Litchfield 
V.  Vernon,  41  N.  Y.,  128,  133,  per  Grover,  J. ;  People  v.  Lawrence,  41  N.  Y., 
140,  per  Mason,  J. ;  Scoville  v.  Cleveland,  1  Ohio  St.,  136,  135,  per  Ranney, 
J.;  Matter  of  Dorrance  St.,  4  E.  I.,  230,  per  Ames,  Ch.  J.;  Nichols  v. 
Bridgeport,  23  Conn.,  189,  205,  per  Hinman,  J.;  Wasliington  Avenue,  69 
Pa.  St.,  352,  355,  361,  per  Agnew,  J.  The  following  cases  are  also  in  point: 
Allen  V.  Drew,  44  Vt.,  174,  187;  Hill  v.  Higdon,  5  Ohio  St.,  243;  Eeeves  v. 
Treasurer  of  Wood  Co.,  8  Ohio  St.,  333;  MaUoy  v.  Marietta,  11  Ohio  St.,  686; 
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Attention  to  the  distinction  here  pointed  out  will  make  clear 
the  fact  that  special  assessments  are  not  an  exercise  of  the  em- 
inent domain.  It  is  certain  that  when  they  are  levied  accord- 
ing to  benefits  received,  they  cannot  be.  The  theory  of  the 
law  is,  that  full  compensation  is  then  received  in  every  in- 
stance.^ It  is  not,  it  is  true,  a  compensation  made  in  money, 
but,  as  in  every  other  case  of  taxation,  the  person  taxed  is  to 
receive  a  benefit  from  the  expenditure  of  the  moneys  collected. 
The  benefit  which  one  receives  in  the  enhanced  value  of  his 
property,  from  the  public  expenditure,  is  as  real  and  as  sub- 
stantial as  that  which  he  receives  in  the  protection  afforded  to 
his  person  and  his  estate.  The  difficulty,  if  any,  in  the  case, 
must  lie  back  of  the  nature  of  compensation,  and  must  apply, 
rather,  to  the  basis  of  assessment.  If  taxation  were  necessa- 
rily, under  all  circumstances,  by  values,  it  would  be  conceded 
that  an  apportionment  by  benefits  must  be  inadmissible.  But 
it  has  already  been  shown  that  value  is  only  one  of  many  stand- 
ards of  apportionment,  and  when  others  are  admissible,  it  would 

Peoria  V.  Kidder,  36  lU.,  351 ;  Garrett  v.  St.  Louis,  35  Mo.,  505 ;  Tlhrig  v.  St. 
Louis,  44  Mo.,  458;  Jones  v.  Boston,  104  Mass.,  461;  State  v.  Fuller,  34  N. 
J.,  337;  State  v.  Newark,  35  N.  J.,  168,  171;  Sutton's  Heirs  v.  Louisville,  5 
Dana,  38 ;  Lexington  v.  McQuillan's  Heirs,  9  Dana,  513 ;  Howell  v.  Bristol, 
8  Bush,  493;  Holton  v.  Milwaukee,  31  Wis.,  37;  Woodbridge  v.  Detroit,  8 
Mich.,  378;  Baltimore  v.  Cemetery  Co.,  7  Md.,  517;  GrifiSn  v.  Dogan,  48 
Miss.,  11.  That  to  tax  one  exempt  from  military  service  in  order  to  procure 
volunteers,  and  then  exempt  others  who  are  liable,  is  not  a  taking  of  private 
property  for  public  use,  see  State  v.  Demarest,  83  N.  J.,  538. 

There  are  nevertheless  some  cases  in  which  it  has  been  held  that  a  special 
assessment  on  lands  for  a  local  improvement  was  an  unlawful  appropriation 
of  property.  One  of  these  is  Louisville  v.  Rolling  Mill  Co.,  3  Bush,  416,  in 
which  the  defendants  were  assessed  the  expense  of  filling  up  the  street  in 
front  of  their  property  to  an  extent  that  greatly  diminished  its  value,  and  re- 
quired the  erection  of  a  high  wall  to  protect  their  buildings. 

The  case  was  such  that  the  property  assessed  received  in  no  shape  any 
compensation  for  the  money  exacted,  and  the  objections  in  point  of  constitu- 
tional law  are  forcibly  stated  in  the  opinion.  In  Zoeler  v.  Kellogg,  4  Mo. 
App.,  163,  it  was  decided  that  if  an  assessment  exceeds  the  value  of  the  lot 
assessed  it  is  unconstitutional.  But  these  it  wUl  be  seen  are  special  and  very 
peculiar  cases.  See,  also,  State  v.  Elizabeth,  37  N.  J.,  330.  The  whole  cost 
of  an  improvement  by  drainage  cannot  be  laid  upon  one  lot  when  two  are 
benefited.     Gilkerson  v.  Scott,  76  HI.,  509. 

1  See  Palmer  v.  Way,  6  Col.,  106 ;  State  v.  Jersey  City,  43  N.  J.,  97 ;  White 
V.  People,  94  111.,  604;   Crawford  w.  People,  83  111.,  557;  Eaymond  v.  Cleve- 
land, 43  Ohio  St.,  533. 
40 
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seem  to  devolve  upon  those  who  deny  the  right  of  assessing  by- 
benefits,  to  point  out  the  element  of  taxation,  if  any,  which  is 
absent  when  that  basis  is  fixed  upon.  If  apportionment  is 
really  made  in  view  of  actual  benefits  in  the  increased  value  of 
property,  it  is  presumptively  as  fair  and  equal,  and  therefore  as 
weU  supported  by  the  advantages  the  tax  payer  receives  from 
the  government,  as  any  other.  It  must  consequently  be  equally 
admissible  with  any  other.  It  cannot  be  said  that  the  tax 
payer  has  been  required  to  surrender  for  the  pubho  use  some- 
thing beyond  his  just  proportion,  when  the  demand  has  been 
made  under  a  rule  expressly  framed  to  reach  that  very  propor- 
tion and  no  more ;  a  rule,  too,  that  in  its  basis  is  so  fair  that  it 
ought,  perhaps,  to  be  preferred  to  all  others,  if  fairly  and  hon- 
estly applied.' 

That  they  violate  express  constitutional  provisions  securing 
uniformity  in  taxation.  These  objections  have  been  made 
under  a  number  of  the  state  constitutions,  and  require  exami- 
nation separately.^ 

Alabama.  In  this  state,  under  a  constitutional  provision  that 
"  aU  taxes  levied  on  property  in  this  state  shall  be  assessed  in 
exact  proportion  to  the  value  of  such  property,"  it  has  been 
decided  that  assessments  for  the  improvement  of  a  street  could 
only  be  laid  according  to  value,  and  that  a  provision  in  the 
city  charter,  granted  before  the  constitution  was  adopted,  and 
which  authorized  such  an  assessment  to  be  laid  on  the  abutting 
property,  was  repealed  by  it.' 


1  The  objections  to  the  system  and  the  answer  to  them  are  forcibly  pre- 
sented by  Hinman,  J.,  in  NicUols  v.  Bridgeport,  23  Conn.,  189  —  a  street 
case. 

2  There  are  provisions  in  the  constitutions  of  the  following  states,  requir- 
ing taxes  levied  on  property  to  be  in  proportion  to  the  value :  Alabama,  Ar- 
kansas, California,  Florida,  Georgia,  Illinois,  Indiana,  Louisiana,  Maine, 
Maryland,  Michigan,  Minnesota,  Mississippi,  Missouri,  Nevada,  North  Caro- 
linia,  Oregon,  South  Carohna,  Tennessee,  Texas,  Virginia  and  Wfest  Vir- 
gina.  Minnesota  and  Illinois  sjjecially  provide  by  their  constitutions  for 
the  levy  of  assessments  on  the  property  benefited  by  or  fronting  on  improve- 
ments. 

'Mobile  u.  ©argan,  45  Ala.,  310;  MobUe  v.  Street  Railway  Co.,  45  Ala., 
323.  Contra,  Hayden  v.  Atlanta,  70  Ga.,  817,  and  other  cases  cited  fur- 
ther on. 
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Arkansas.  A  constitutional  provision  was  that  "  all  property 
shall  be  taxed  according  to  its  value,  the  manner  of  ascertain- 
ing vrhich  to  be  as  the  general  assembly  shall  direct,  making 
the  same  equal  and  uniform  throughout  the  state.  No  one 
species  of  property  shall  be  taxed  higher  than  another  species 
of  property  of  equal  value.  The  general  assembly  shall  have 
power  to  tax  merchants,  bankers,  peddlers  and  privileges  in 
such  manner  as  may  be  prescribed  by  law."  This  provision,  it 
was  held,  applied  to  the  state  revenue,  and  not  to  taxes  levied 
for  local  purposes,!  and  therefore  that  it  did  not  preclude  the 
assessment  of  a  levee  tax  on  the  lands  specially  benefited.^ 
Eut  under  a  provision  in  a  later  constitution,  that  all  property 
should  be  taxed  by  a  uniform  rule  "  according  to  its  true  value 
in  money,"  it  was  held  that  paving  taxes  must  be  assessed  ac- 
cording to  the  value  of  the  lots  assessed,  and  that  it  Avas  not 
competent  to  apportion  an  assessment  for  paving  according  to 
frontage.' 

California.  There  are  provisions  in  the  constitution  that 
"  all  property  in  the  state  shall  be  taxed  in  proportion  to  its 
value,"  and  that  "  taxation  shall  be  equal  and  uniform  through- 
out the  state."  The  constitution  also  makes  provision  for  con- 
ferring the  power  of  taxation  and  assessment  on  "municipal 
corporations."  An  act  of  the  legislature  providing  that  the 
expense  of "  a  street  improvement  shall  be  assessed  on  property 
fronting  on  the  street,  in  proportion  to  its  frontage,  has  invari- 
ably been  held  not  to  be  in  violation  of  the  provisions  regarding 
valuation,  equality  and  uniformity,  but  as  being  properly  refer- 
able to  the  power  of  assessment,  which  had  acquired  a  distinct 
meaning  in  other  states  before  beiag  iatroduced  into  the  con- 
stitution of  this  state.* 

'■Washington?;.  State,  13 Ark.,  753. 

^McGehee  v.  Mathis,  21  Ark.,  40.  This  case  was  reversed  in  the  supreme 
court  of  the  United  States. 

^Pefty  V.  Little  Rock,  33  Ark.,  31.  Much  reliance  Vas  placed  ia  the  case 
on  Weeks  v.  Milwauliee,  10  Wis.,  243;  and  Chicago  v.  Larned,  34  111.,  203. 

<  Burnett  v.  Sacramento,  12  CaL,  76 ;  Blanding  v.  Bui-r,  13  Cal.,  343 ;  Emery 
V.  Gas  Co.,  28  Cal.,  345 ;  Emery  v.  Bradford,  29  Cal.,  75 ;  Walsh  v.  Mathews, 
29  Cal.,  123;  Taylor  v.  Palmer,  31  Cal.,  240;  Crosby  v.  Lyon,  37  Cal.,  242; 
Chambers  v.  Satterlee,  40  Cal.,  497;  Reclamation  District  v.  Hagar,  6  Sawy., 
569.     The  fact  that  an  assessment  is  oallod  a  tax  in  the  statute  will  not  pre- 
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Colorado.  The  constitution  provides  that  "all  taxes  shall 
be  uniform  upon  the  same  class  of  subjects  within  the  terri- 
torial limits  of  the  authority  levying  the  tax,  and  shall  be  levied 
and  collected  under  general  laws  which  shall  prescribe  such 
regulations  as  shall  secure  a  just  valuation  for  taxation  of  aU 
property,  real  and  personal."  This,  it  is  held,  authorizes  only 
one  mode  of  levy  for  all  burdens  imposed  under  the  taxing 
power,  and  that  a  special  assessment  upon  lots  fronting  on  a 
street  for  the  cost  of  a  sidewalt  is  unauthorized.^ 

Florida.  Under  constitutional  provisions  for  a  "  just  valu- 
ation of  aU  property,"  a  "  uniform  and  equal  rate  of  taxation," 
and  that  aU  property  taxed  for  municipal  purposes  "  shall  be 
taxed  upon  the  principle  established  for  state  taxation,"  it  is 
not  incompetent  to  provide  that  the  expense  of  altering,  extend- 
ing and  opening  streets  shall  be  levied  by  special  assessment 
on  the  lots  benefited,  not  restricting  the  levy  to  the  lots  on  the 
street,  but  extending  it  as  far  as  the  benefits  extend.  "  A  more 
just  or  fairer  course  could  not  have  been  adopted ;  and  it  would 
be  strange  indeed  if  the  power  were  not  ta  the  legislature  to 
prescribe  it."  ^ 

Illinois.  The  former  constitution  of  this  state  contained 
this  section :  "  That  the  corporate  authorities  of  counties, 
townships,  school  districts,  cities,  towns  and  villages  may  be 
vested  with  power  to  assess  and  collect  taxes  for  corporate 
purposes ;  such  taxes  to  be  uniform  in  respect  to  persons  and 
property  within  the  jurisdiction  of  the  body  imposing  the 
same."  This,  it  was  held,  forbade  an  assessment  of  the  cost 
of  improving  a  street  upon  the  real  estate  fronting  thereon  in 
proportion  to  frontage ;  the  principle  of  equality  and  uniform- 
ity applying  to  local  as  well  as  general  taxes,  and  such  a 
special  assessment  being  neither  equal  nor  uniform  within  the 

elude  its  being  sustained  as  an  assessment.  People  v.  Austin,  47  Cal.,  353. 
A  street  was  improved  and  city  bonds  issued  therefor,  and  to  pay  the  same 
an  annual  levy  was  made  on  the  property  benefited.  Sdd  an  assessment. 
Ibid.  But  a  claim  for  compensation  for  work  done  under  an  abortive  con- 
tract with  the  municipahty  cannot  be  satisfied  by  a  special  assessment.  If 
a  public  claim  at  all,  it  presents  a  case  for  taxation.  Matter  of  Market  St. 
49  Cal.,  546. 

1  Pahner  v.  Way,  6  Col.,  106. 

2  Egerton  v.  Green  Cove  Springs,  19  Ma.,  140. 
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meaning  of  the  constitution.  But  tlie  opinion  was  at  the  same 
time  expressed  that  to  assess  to  each  lot  the  special  benefit  it 
would  derive  from  the  improvement,  charging  such  benefit 
upon  the  lot,  leaving  the  residue  of  the  cost  to  be  paid  by 
equal  and  uniform  taxation,  would  be  constitutional.^  Eut  to 
make  the  improvement  at  the  expense  of  lot  owners,  without 
regard  to  the  actual  benefit  received,  would  not  be  equal  and 
uniform,  and  consequently  would  be  forbidden.^  And  so 
would  be  an  assessment  which  exempted  improvements  fi'om 
its  operation.^  The  present  constitution  provides  that  "the 
general  assembly  may  vest  the  corporate  authorities  of  cities, 
towns  and  villages  with  power  to  make  local  improvements  by 
special  assessment  or  by  special  taxation  of  contiguous  prop- 
erty or  otherwise.  For  all  other  corporate  purposes,  all  mu- 
nicipal corporations  maybe  vested  with  authority  to  assess  and 
collect  taxes,  but  such  taxes  shall  be  uniform  in  respect  to  per- 
sons and  property  within  the  jurisdiction  of  the  body  imposing 
the  same."  Under  this  provision  it  is  competent  to  impose  the 
cost  of  constructing  a  sidewalk  on  the  contiguous  property,  and 
there  is  no  necessity  for  making  it  upon  the  basis  of  actual  ben- 
efits, as  in  the  case  of  what  are  more  properly  called  special 
assessments.*  In  the  making  and  improving  of  streets  by 
special  assessments  it  is  competent  to  charge  county  property 
with  its  proportion  of  the  special  benefit,^  and  to  charge  the 
lots  of  non-residents  with  their  proportion,  but  not  to  make  the 
demand  a  personal  Mability  against  them." 

Indiana.  One  section  of  the  constitution  of  this  state  de- 
clares that  "  the  general  assembly  shaL.  provide  by  law  for  a 
uniform  and  equal  rate  of  assessment  and  taxation,  and  shall 
prescribe  such  rules  and  regulations  as  shall  secure  a  just  val- 

1  Chicago  V.  Larned,  34  111.,  203.  And  see  Ottowa  v.  Spencer,  40  III.,  211 ; 
Chicago  V.  Baer,  41  HI.,  306;  Bedard  v.  Hall,  44  m.,  91;  Wright  v.  Chicago, 
46  m.,  44. 

2  St.  John  V.  East  St.  Louis,  50  HI.,  93.    See  Lee  v.  Euggles,  63  111.,  437. 

3  Primm  v.  BellevUle,  59  lU.,  143. 

*  White  v.  People,  94  111.,  604.     See  Falch  v.  People,  99  111.,  137. 

5  McLean  County  v.  Bloomington,  106  111.,  309,  explaining  Craw  v.  Tolono, 
96  lU.,  255,  and  distinguishing  it  from  Taylor  v.  People,  66  lU.,  333;  Scam- 
mon  V.  Chicago,  43  111.,  193,  and  Higgins  v.  Chicago,  18  111.,  276. 

6  Craw  V.  Tolono,  96  lU,,  355;  Virginia  v.  Hall,  96  III.,  378. 


630  LAW   OF   TAXATION.  [CH.  XX. 

uation  for  taxation  of  all  property,  both  real  and  personal, 
excepting  such,  only  for  municipal,  educational,  literary,  scien- 
tific, rehgious  or  charitable  purposes  as  may  be  specially  ex- 
empted by  law."  Another  forbids  the  passing  of  local  or 
special  laws  "  for  the  assessment  and  collection  of  taxes  for 
state,  county,  township  or  road  purposes."  These  provisions 
do  not  preclude  street  and  other  local  improvements  being 
made,  and  the  expense  borne  by  means  of  an  assessment  upon 
property  specially  benefited.' 

Kansas.  One  provision  of  the  constitution  is,  that  "  the  leg- 
islature shall  provide  for  a  uniforfii  and  equal  rate  of  assess- 
ment and  taxation,"  and  another  that  "  provision  shall  be  made 
by  general  laws  for  the  organization  of  cities,  towns  and  vil- 
lages, and  their  power  of  taxation  and  assessment,  etc.,  shall 
be  so  restricted  as  to  prevent  abuse  of  such  power."  These 
do  not  deprive  the  legislature  of  power  to  authorize  local  im- 
provements of  streets  at  the  cost  of  the  adjacent  property. ^ 

Louisiana.  The  provision  of  the  constitution,  that  "tax- 
ation shall  be  equal  and  uniform  throughout  the  state,"  does 
not  preclude  special  assessments  on  property  benefited  by  local 
improvements.' 

MassacMisetts.  The  constitution  gives  full  power  and  au- 
thority to  the  general  cowci,  among  other  things,  "  to  impose 
and  levy  proportional  and  reasonable  assessments,  rates  and 
taxes  upon  all  the  inhabitants  of,  and  persons  resident  and 
estates  lying  within,  the  said  commonwealth."  This  is  not 
violated  by  authorizing  a  town,  in  which  the  state  agricultural 
coUege  is  located,  to  raise  by  tax  and  pay  an  exceptional  por- 

1  Goodrich  v.  Turnpike  Co.,  26  Ind.,  119;  Bright  v.  McCuUough,  27  Ind., 
233;  Pahner  v.  Sturaph,  29  Ind.,  329.  And  see  La  Fayette  v.  Jenners,  10 
Ind.,  70 ;  Banii  of  the  State  v.  New  Albany,  11  Ind.,  139 ;  Anderson  v.  Drain- 
ing Co.,  14  Ind.,  199 ;  Turpin  v.  Eagle  Creek,  etc.,  Co.,  48  Ind.,  45. 

2Hines  v.  Leavenworth,  3  Kan.,  186. 

3Municipahty  v.  Dunn,  10  La.  An.,  57;  New  Orleans  v.  Elliott,  10  La.  An., 
59;  Yeatmani;.  CrandaU,  11  La.  An.,  220;  Draining  Co.  Case,  11  La.  An.,  388; 
Municipality  v.  GuiUotte,  14  La.  An.,  297;  Wallace  v.  Shelton,  14  La.  An., 
498;  Bishop  v.  Marks,  15  La.  An.,  147;  Matter  of  Opening  of  Streets,  20  La. 
An.,  497.  To  divide  the  expense  of  an  improvement  between  the  city  and 
the  property  speoiaUy  benefited  is  no  violation  of  the  rule  of  uniformity. 
State  V.  New  Orleans,  lo  La.xVn.,  354. 
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tion  of  the  expense.'  Nor  does  it  preclude  local,  street  or  drain 
assessments  being  laid  on  the  property  benefited,  in  proportion 
to  the  benefit  which  each  parcel  of  property  wiU  receive,  or 
may  be  supposed  to  receive,  therefrom.  Such  a  levy  would 
be  neither  unreasonable  nor  unproportional.^ 

Michigan.  The  provisions  that  "  the  legislature  shall  provide 
a  uniform  rule  of  taxation,  except  on  property  paying  specific 
taxes,  and  taxes  shall  be  levied  on  such  property  as  sliall  be 
prescribed  by  law,"  and  that  "all  assessments  hereafter  au- 
thorized shall  be  on  property  at  its  cash  value,"  only  relate  to 
the  valuation,  assessment  and  taxation  of  property  for  general 
purposes,  and,  consistent  with  them,  local  assessments  may  be 
laid  for  local  improvements,  either  in  proportion  to  benefits  or 
in  proportion  to  frontage.^ 

1  Merrick  v.  Amherst,  13  AUen,  500. 

2Dorgan  v.  Boston,  13  Allen,  333,  334  "In  requiring  that  taxes  should 
be  proportional  and  reasonable,  the  f  ramers  of  the  constitution  intended  to 
erect  a  barrier  against  an  arbitrary,  unjust,  unequal  or  oppressive  exercise 
of  the  power.  Oliver  v.  Washington  Mills,  11  Allen,  368.  If,  for  instance, 
the  legislature  should  arbitrarily  designate  a  certain  class  of  persons  on 
whom  to  impoEO  a  tax,  either  for  general  purposes  or  for  a  local  object  of  a 
public  nature,  without  any  reference  to  any  rule  of  proportion  whatever, 
having  no  regard  to  the  share  of  public  cliarges  which  each  ought  to  pay 
relatively  to  that  borne  by  all  others,  or  to  any  supposed  peculiar  benefit  or 
profit  which  would  accrue  to  those  made  subject  to  the  tax  which  would 
not  inure  to  others,  so  that  iu  effect  the  burden  would  fall  on  those  who 
had  been  selected  only  for  the  reason  tliat  they  might  be  made  subject  to 
the  tax,  we  cannot  doubt  that  the  imposition  of  it  would  be  an  unlawful 
exercise  of  power  not  warranted  by  the  constitution,  against  the  exercise  of 
which  a  person  aggi'ieved  might  sue  for  protection.  But  no  such  case  is 
made  by  the  present  bilL  This  part  of  the  ijlaintiff's  case  rests  on  the  broad 
proposition  that  the  legislature  have  no  power  to  authorize  the  assessment 
of  the  cost  of  a  work  of  a  pubhc  nature,  but  the  construction  of  which  wiU 
be  of  special  and  peculiar  benefit  to  adjacent  property,*  on  the  abutting 
estates  in  proportion  to  their  value.  For  the  reasons  already  given,  we  are 
of  the  opinion  that  such  a  tax  is  neither  unreasonable  nor  unproportional, 
and  that  it  was  competent  for  the  legislature  to  impose  it  in  the  mode  pre- 
scribed by  the  statute." 

SMotz  V.  Detroit,  18  Mich.,  495;  Hoyt  v  East  Saginaw,  19  Mich.,  39.  See 
Lefevre  v.  Detroit,  3  Mich.,  586;  Williams  v.  Detroit,  2  Mich.,  560;  Wood- 
bridge  V.  Detroit,  8  Mich.,  274;  Warren  v.  Grand  Haven,'  30  Mich.,  34.  As 
to  what  are  specific  taxes,  see  Waloott  v.  People,  17  Mich.,  68 ;  Kitson  v.  Ann 
Arbor,  36  Mich.,  335,  A  tax  upon  dealers  in  liquors,  levied  under  a  general 
law  by  which  the  proceeds  are  devoted  to  the  use  of  the  towns  and  cities 
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Minnesota.  Under  a  provision  that  "  all  taxes  to  be  raised 
in  this  state  shall  be  as  nearly  equal  as  may  be,  and  all  prop- 
erty on  which  taxes  are  to  be  levied  shall  have  a  cash  valuation, 
and  be  equalized  and  uniform  throughout  the  state,"  a  special 
assessment  on  lands  in  proportion  to  the  benefits  received  from 
the  construction  of  a  public  road  was  held  inadmissible.' 

Missia-rijyjn-  The  constitution  requires  that  "taxation  shall 
be  equal  and  uniform  throughout  the  state.  All  property  shall 
be  taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed 
by  law."  There  is  nothing  in  this  which  takes  from  the  legis- 
lature the  power  to  impose  a  tax  on  a  special  district  for  a  local 
improvement,  and  municipal  corporations  may  be  authorized 
to  assess  the  expense  of  a  street  improvement  on  the  lots  front- 
ing on  the  street.^  The  provision  has  no  application  to  taxes 
for  local  improvements,  and  it  is,  therefore,  competent  to  lay  a 
levee  tax  on  lands  by  the  acre  instead  of  by  valuation.' 

Missouri.  An  assessment  for  street  improvements  on  a  basis 
of  benefits  does  not  contravene  the  provision  of  the  constitu- 
tion that  "  all  property  subject  to  taxation  shall  be  taxed  in 
proportion  to  its  value."  *  The  same  is  true  of  assessments  for 
levee  purposes,  which  need  not  be  made  on  the  basis  of  valua- 
tion.* 

Nebraska.  TJnder  a  constitutional  provision  that  the  legisla- 
ture shall  provide  for  the  organization  of  cities,  and  restrict 

in  which  the  business  is  carried  on,  is  a  local  tax,  and  not  a  state  Sfiecifl'; 
tax,  and  the  law  imposing  it  is  not,  therefore,  in  conflict  with  the  provision 
of  the  state  constitution  applying  to  state  purposes  the  proceeds  of  state 
specific  taxes.    Youngblood  v.  Sexton,  .32  Mich.,  406. 

1  Stinson  v.  Smith,  8  Minn.,  366.  S'ubsequently  the  clause  in  the  constitu- 
tion was  amended  by  the  addition  of  the  following:  "  FVoTided  that  the 
legislature  may,  by  general  law  or  special  act,  authorize  municipal  corpora- 
tions to  levy  assessments  for  local  improvements  upon  the  property  fronting 
upon  such  improvements,  or  upon  the  property  to  be  benefited  by  such  im- 
provements, without  regard  to  cash  valuation,  and  in  such  maimer  as  the 
legislature  may  prescribe." 

2 Williams  v.  Cammack,  27  Miss.,  209.  See  Smith  v.  Aberdeen,  33  Miss., 
458;  Alcorn  v.  Hamer,  38  iliss.,  632. 

3 Daily  V.  Swope,  47  iliss.,  367.     See  IMacon  v.  Patty,  57  Miss.,  378. 

*Giarrett  v.  St.  Louis,  25  Mo.,  505;  Uhrig  v.  St.  Louis,  44  Mo.,  458.  See 
Neenan  v.  Smith,  50  Mo.,  525. 

5  Egyptian  Levee  Co.  v.  Hardin,  27  Mo.,  49.5. 
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their  power  of  taxation,  assessment,  etc.,  the  legislatnre  may 
confer  upon  a  city  the  power  to  make  street  improvements  by 
laying  special  assessments  upon  the  abutting  lots.' 

North  Carolina.  The  constitution  requires  that  taxes  be 
imposed  by  a  uniform  rule  upon  moneys,  credits  and  invest- 
ments, and  upon  real  and  personal  property,  according  to  its 
true  value,  and  also,  that  "  such  as  are  levied  by  any  county, 
city,  town  or  township  shall  also  be  uniform  and  ad  valorem 
upon  all  property  thereia."  These  provisions  are  held  to  be 
referable  to  taxation  for  objects  in  which  all  have  a  common 
interest ; "-  that  they  do  not  preclude  the  laying  of  special  as- 
sessments by  other  standards  than  that  of  value ;  and  that  a  law 
authorizing  the  board  of  county  commissioners  to  assess  upon 
two  specified  counties,  or  upon  such  townships  therein  as  should 
request  it  by  the  apphcation  of  a  majority  of  the  qualified 
voters,  a  special  tax  for  the  building  of  a  fence  around  such 
counties  or  townships,  with  gates  on  the  highways,  and  for 
keepiag  them  in  repair,  was  to  be  regarded  as  a  law  for  the 
laying  of  special  assessments,  and  was  constitutionaL^ 

Ohio.  The  provision  of  the  constitution  that  "  laws  shall 
be  passed  taxing,  by  a  uniform  rule,  .  .  all  real  and  per- 
sonal property  according  to  its  true  value  in  money,"  will  not 
preclude  the  levy  and  collection  of  assessments  on  the  basis  of 
benefits  in  the  cases  in  which  they  are  usually  laid.* 

Oregon.  The  provision  in  the  constitution,  that  "  all  taxa- 
tion shall  be  equal  and  uniform,"  does  not  preclude  an  improve- 
ment of  city  streets  by  means  of  assessments  levied  on  those 
to  whose  benefit  the  improvements  specially  inure.' 

iHurford  v.  Omaha,  4  Neb.,  336. 

2  Citing  Toimgv.  Henderson,  76  N.  C,  430. 

3  Cain  V.  Commissioners,  86  N.  C,  8;  Shufordu  Commissioners,  86  N.  C, 
553. 

4 Hill  V.  Higdon,  5  Ohio  St.,  343;  Marion  u  Epler,  5  Ohio  St.,  250;  Ernst 
V.  Ktmkle,  5  Ohio  St.,  520;  Beeves  v.  Treasurer  of  Wood  Co.,  8  Ohio  St., 
333;  Nor.  Ind.  E.  E.  Co.  v.  Connelly,  10  Ohio  St.,  159.  See  Raymond  v. 
Cleveland,  42  Ohio  St.,  533;  Hastings  v.  Columbus,  42  Ohio  St.,  585.  This 
provision,  however,  applies  as  much  to  the  local  taxes,  properly  so  called, 
as  to  the  state  taxes.    Zanesvllle  v.  Eichaids,  5  Ohio  St.,  589, 

6 King  V.  Portland,  3  Or.,  146, 
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Rhode  Island.  A  constitutional  provision,  that  "the  bur- 
dens of  the  state  ought  to  be  fairly  distributed  among  its  citi- 
zens," is  not  inconsistent  with  an  act  which  provides  for  the 
laying  out  of  a  street,  and  the  assessment  by  commissioners  of 
one-half  the  expense  on  adjoining  proprietors,  in  proportion 
to  the  benefits  received;  the  assessments  to  any  one  not  to  ex- 
ceed the  benefits.^ 

Wisconsin.  The  constitution  requires  that  "  the  rule  of  taxa- 
tion shall  be  uniform."  Also,  that  "  it  shall  be  the  duty  of  the 
legislature,  and  they  are  hereby  empowered,  to  provide  for  the 
organization  of  cities  and  incorporated  villages,  and  to  restrict 
their  power  of  taxation  and  assessment,"  etc.  It  has  been 
doubted  if  special  assessments  on  a  basis  of  benefits  could  be 
upheld  under  the  provision  first  quoted ;  but  it  has  been  de- 
cided that  they  may  be,  when  properly  authorized  under  the 
other.^ 

These  are  the  cases  in  which  the  constitutional  objections 
have  been  most  distinctly  presented ;  but  many  other  cases  oc- 
cupy, with  more  or  less  fullness,  the  same  ground.  The  fact 
very  clearly  appears  that,  while  there  is  not  such  a  concurrence 
of  judicial  opinion  as  would  be  desirable,  the  overwhelming 
Aveight  of  authority  is  in  favor  of  the  position  that  aU  such 
provisions  for  equality  and  uniformity  in  taxation,  and  for  tax- 
ation by  value,  have  no  application  to  these  special  assessments. 
The  reasons  assigned  vary  in  different  cases,  but  they  are  nowhere 
set  forth  more  clearly  or  strongly  than  in  the  leading  case  in  New 
York.  In  that  case,  speaking  of  provisions  made  by  the  people 
in  their  constitutions,  it  is  said :  "  They  have  not  ordained  that 
taxation  shall  be  general,  so  as  to  embrace  all  persons  or  all 
taxable  persons  within  the  state,  or  within  any  district  or  ter- 

1  Matter  of  Dorrance  St.,  4  R.  I.,  230.  In  the  same  case  it  is  said  that 
such  an  act  is  not  invalid  by  reason  of  allowing  the  local  authorities  a  dis- 
cretion to  levy  the  tax  in  the  method  adopted,  or  some  other.  And  as  to  as- 
sessing by  benefits,  Ames,  Ch.  J.,  gives  instances  of  assessments  for  payment 
for  houses  pulled  down  in  populous  towns  to  check  the  spread  of  conflagrar 
tions,  and  for  the  expense  of  watchmen  in  compact  portions  of  cities. 

2  Weeks  v.  Milwaukee,  10  Wis. ,  243 ;  Lumsden  v.  Cross,  10  Wis. ,  282 ;  Bond 
V.  Kenosha,  17  Wis.,  284.  Other  cases  than  those  here  cited,  without  ex- 
pressly so  declaring,  recognize  the  general  doctrine  that  the  provisions  for 
uniform  taxation  by  value  are  to  be  referred  to  general  taxation,  and  that 
they  do  not  exclude  the  laying  of  special  assessments. 
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ritorial  division  of  the  state ;  nor  that  it  shall  or  shall  not  be 
numerically  equal,  as  in  the  case  of  a  capitation  tax ;  nor  that 
it  must  be  in  the  ratio  of  the  value  of  each  man's  land,  or  of 
his  goods,  or  of  both  combined ;  nor  that  a  tax  '  must  be  co- 
extensive with  the  district,  or  upon  all  the  property  in  a  dis- 
trict which  has  the  character  of  and  is  known  to  the  law  as  a 
local  sovereignty.'  Nor  have  they  ordained  or  forbidden  that 
a  tax  shall  be  apportioned  according  to  the  benefit  which  each 
tax  payer  is  supposed  to  receive  from  the  object  on  which  the 
tax  is  expended.  In  all  these  particulars  the  power  of  taxation 
is  unrestrained. 

"  The  application  of  any  one  of  these  rules  or  principles  of 
apportionment  to  all  cases  would  be  manifestly  oppressive  and 
unjust.  Either  may  be  rightfully  and  wisely  applied  to  the 
particular  exigency  to  which  it  is  best  adapted. 

"  Taxation  is  sometimes  regulated  by  one  of  these  principles, 
and  sometimes  by  another ;  and  very  often  it  has  been  appor- 
tioned without  reference  to  the  locality  or  to  the  tax  payer's 
ability  to  contribute,  or  to  any  proportion  between  the  burden 
and  the  benefit.  The  excise  laws,  and  taxes  on  carriages  and 
watches,  are  among  the  many  examples  of  this  description  of 
taxation.  Some  taxes  affect  classes  of  inhabitants  only.  All 
duties  on  imported  goods  are  taxes  on  the  class  of  consumers. 
The  tax  on  one  imported  article  falls  on  a  large  class  of  con- 
sumers, while  the  tax  on  another  affects  comparatively  a  few 
individuals.  The  duty  on  one  article  consumed  by  one  class  of 
inhabitants  is  twenty  per  cent,  of  its  value,  while  on  another, 
consumed  by  a  different  class,  it  is  fort}''  per  cent.  The  duty  on 
one  foreign  commodity  is  laid  for  the  purposes  of  revenue 
mainly,  without  reference  to  the  ability  of  its  consumers  to 
pay ;  as  in  the  case  of  the  duty  on  salt.  The  duty  on  another 
is  laid  for  the  purpose  of  encouraging  domestic  manufactures 
of  the  same  article ;  thus  compelling  the  consumer  to  pay  a 
higher  price  to  one  man  than  he  could  otherwise  have  bought 
the  article  for  from  another.  These  discriminations  may  be 
impolitic,  and  in  some  cases  unjust ;  but  if  the  power  of  taxation 
upon  importations  had  not  been  transferred  by  the  people  of  this 
state  to  the  federal  government,  there  could  have  been  no  pre- 
tense for  declaring  them  unconstitutional  in  state  legisla.tion. 

"  A  property  tax  for  the  general  purposes  of  the  government, 
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either  of  the  state  at  large,  or  of  a  comity,  city  or  other  dis- 
trict, is  regarded  as  a  just  and  equitable  tax.  The  reason  is 
obvious.  It  apportions  the  burden  according  to  the  benefit 
more  nearly  than  any  other  inflexible  rule  of  general  taxation. 
A  rich  man  derives  more  benefit  from  taxation,  in  the  protec- 
tion and  improvement  of  his  propertj",  than  a  poor  man,  and 
ought  therefore  to  pay  more.  But  the  amount  of  each  man's 
benefit  in  general  taxation  cannot  be  ascertained  and  estimated 
Avith  any  degree  of  certainty,  and  for  that  reason  a  property 
tax  is  adopted  instead  of  an  estimate  of  benefits.  In  local  tax- 
ation, however,  for  special  purposes,  the  local  benefits  may,  in 
many  cases,  be  seen,  traced  and  estimated  to  a  reasonable  cer- 
tainty. At  least  this  has  been  supposed  and  assumed  to  be 
true  by  the  legislature,  whose  duty  it  is  to  prescribe  the  rules 
on  which  taxation  is  to  be  apportioned ;  and  whose  determina- 
tion of  this  matter,  being  within  the  scope  of  its  lawful  power, 
is  conclusive."  ^ 

It  is  safe  to  assume,  as  the  result  of  the  cases,  that  the  consti- 
tutional provisions  refer  solely  to  state  taxation,  or  when  they 
go  fm-ther,  to  the  general  taxation  for  state,  county  and  munic- 
ipal purposes ;  and  though  assessments  are  laid  under  the  tax- 
ing power,  and  are  in  a  certain  sense  taxes,  yet  that  they  are 
a  peculiar  class  of  taxes,  and  not  within  the  meaning  of  that 
term  as  it  is  usually  employed  in  our  constitutions  and  stat- 
utes.^   They  may  therefore  be  laid  on  property  specially  bene- 

^ Buggies,  J.,  in  People  v.  Brooklyn,  4  N.  Y.,  419,  427. 

2 On  this  point  see  Matter  of  Mayor,  etc.,  of  New  York,  11  Johns.,  77; 
Sharp  V.  Speii",  4  Hill,  76 ;  Livingston  v.  New  York,  8  Wend.,  85 ;  Matter  of 
Furman  St.,  17  Wend.,  649;  Nichols  v.  Bridgeport,  23  Conn.,  189;  Northern 
liberties  v.  St.  John's  Church,  13  Pa.  St.,  107;  Schenley  v.  Allegheny  City, 
25  Pa.  St.,  128;  Wray  ri.  Pittsburg,  46  Pa.  St.,  865;  Hammett  d.  Philadel- 
phia, 66  Pa.  St.,  146;  Washington  Avenue,  69  Pa.  St.,  352;  Lexington  v. 
McQuillan's  Heirs,  9  Dana,  513;  Barnes  v.  Atchison,  2  Kan.,  454;  St.  Joseph 
V.  O'Donoghue,  31  Mo.,  345;  St.  Joseph  v.  Anthony,  30  Mo.,  537;  Munici- 
pality No.  2  V.  White,  9  La.  An.,  446;  Cuminings  v.  Police  Jury,  9  La.  An., 
503;  Richardson  v.  Morgan,  16  La.  An.,  429;  Matter  of  Opening  of  Streets, 
20  La.  An.,  497;  Maloyu.  Marietta,  11  Ohio  St.,  636;  'Lima,  v.  Cemetery  Ass'n, 
42  Ohio  St.,  128;  Raymond  v.  Cleveland,  42  Ohio  St.,  522;  State  v.  Dean,  23 
N.  J.,  335;  State  v.  Jersey  City,  24  N.  J.,  662;  Vasser  v.  George,  47  Miss., 
713 ;  Fairfield  v.  Ratcliffe,  20  la.,  396 ;  Jones  v.  Boston,  104  Mass.,  461 ;  Wood- 
bridge  r.  Detroit,  8  Mich.,  274;  Alexander  v.  Baltimore,  5  Gill,  883,  397; 
Baltimore  v.  Cemetery  Co.,  7  Md.,  517;  Hale  v.  Kenosha,  29  Wis.,  599;  Cain 
V.  Commissioners,  86  N.  C,  8.    An  agreement  to  pay  "  all  taxes  and  assess- 
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fited,  notwithstanding  such  constitutional  restrictions  as  have 
been  mentioned. 
'< 

5.  The  methods  of  apportionment.  Sufficient,  perhaps, 
has  been  said  regarding  the  principles  on  which  special  assess- 
ments are  levied.'  The  methods  which  are  chosen  for  giving 
those  principles  effect  may  now  receive  brief  attention. 

Although  complaint  is  often  made  that  special  assessment 
operates  oppressively  and  unjustly,  and  it  cannot  be  denied  that 
in  individual  cases  the  complaint  is  perfectly  just,  yet  on  the 
whole  it  has  a  decided  advantage  over  other  taxation  in  the  fact 
that  its  methods  are  so  flexible,  and  so  easily  adapted  to  the 
special  equity  and  justice  of  the  several  classes  of  cases.  This 
is  shown  in  the  modes  of  apportionment  which  are  selected 
under  different  circumstances. 

1.  The  major  part  of  the  cost  of  a  local  work  is  sometimes 
collected  by  general  tax,  while  a  smaUer  portion  is  levied  upon 
the  estates  specially  benefited. 

2.  The  major  part  is  sometimes  assessed  on  estates  benefited, 

ments,"  held  to  embrace  street  assessments.  Oswald  v.  Gilbert,  11  Johns., 
443;  Oodman  v.  Johnson,  104  Mass.,  491.  One  who  buys  land  subject  to 
assessments  which  by  his  deed  he  assumes  to  pay  may  nevertheless  contest 
them.    State  v.  Jersey  City,  35  N.  J.,  881. 

1  In  Alexander  v.  Baltimore,  5  GUI,  388,  the  general  principle  underlying 
these  assessments  is  justly  said  to  be  the  same  with  that  on  which  highway 
taxes  are  laid.  In  Bridgeport  v.  N.  Y.  &  N.  H.  E.  Co.,  36  Conn.,  255,  363, 
Butler,  J.,  in  considering  the  question  whether  a  certain  act  subjecting  rail- 
road property  to  a  general  tax,  and  exempting  it  from  all  other  taxes,  would 
exempt  it  from  special  assessments,  makes  the  following  remarks :  "It  is 
doubtless  true  that  such  an  assessment  of  benefits  is  an  exorcise  of  the  tax- 
ing power,  and  in  a  general  sense  a  tax.  It  was  so  regarded  by  this  court 
in  Nichols  v.  Bridgeisort,  23  Conn.,  207,  to  which  we  have  been  referred. 
But  it  is  never  spoken  of  in  the  charters  of  cities  and  boroughs,  or  in  the 
general  law,  or  in  popular  intercourse,  as  a  tax.  And  although  this  strictly 
in  a  general  sense  is  a  tax,  it  is  one  of  a  peculiar  nature.  It  is  a  local  assess- 
ment imposed  occasionally  as  requh-ed  upon  a  limited  class  of  persons  inter- 
ested in  a  local  improvement,  and  who  are  assumed  to  be  benefited  by  the 
improvement  to  the  extent  of  the  assessment,  and  it  is  imposed  and  collected 
as  an  equivalent  for  that  benefit  and  to  pay  for  the  improvement.  It  has 
consequently  never  been  regarded  as  a  tax,  or  termed  such  in  legislative 
proceedings,  in  our  public  or  private  laws,  or  in  popular  intercourse.  In  all 
these  it  is  known  only  and  distinctively  as  '  an  assessment  for  benefits,'  and 
it  cannot  safely  be  assumed  that  the  legislature  had  such  assessments  in 
contemplation  when  they  passed  the  act  of  1864." 
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while  the  general  public  is  taxed  a  smaller  portion  in  consider- 
ation of  a  smaller  participation  in  the  benefits.' 

3.  The  whole  cost  in  other  cases  is  levied  on»lands  in  the 
immediate  vicinity  of  the  work. 

In  a  constitutional  point  of  view  either  of  these  methods  is 
admissible,  and  one  may  be  sometimes  just,  and  another  at 
other  times.  In  other  cases  it  may  be  deemed  reasonable  to 
make  the  whole  cost  a  general  charge,  and  levy  no  special 
assessment  whatever.^  The  question  is  legislative,  and,  like  all 
legislative  questions,  may  be  decided  erroneously ;  but  it  is  rea- 
sonable to  expect  that,  with  such  latitude  of  choice,  the  tax 
will  be  more  just  and  equal  than  it  would  be  were  the  legis- 
lature required  to  levy  it  by  one  inflexible  and  arbitrary  rule.' 

Assessment  Irj  Benefits.  Even  after  it  .has  been  determined 
how  the  cost  shall  be  borne,  as  between  the  public  and  the 
estates  benefited,  much  liberty  is  allowed  in  fixing  upon  the 
basis  of  apportionment  as  between  individuals.  The  two 
methods  between  which  a  choice  is  commonly  made  are : 

1.  An  assessment  made  by  assessors  or  commissioners,  ap- 
pointed for  the  purpose  under  legislative  authority,  and  who 
are  to  view  the  estates,  and  levy  the  expense  in  proportion  to 

*  See  People  v.  Shermaa,  83  HI.,  165.  Wlien  commissioners  are  authorized 
to  assess  such  part  of  the  expense  upon  the  city  and  such  part  locally  as 
they  shall  deem  just,  they  are  not  obliged  to  assess  any  upon  the  city  unless 
they  deem  it  just  to  do  so.  People  v.  Syracuse,  63  N.  Y.,  391,  reversing  3 
Hun,  483.  The  legislature  is  not  bound  to  apportion  a  local  improvement 
tax  upon  all  the  taxable  property  in  the  city.  It  may  place  the  burden  upon 
the  owners  of  lands  in  proportion  to  special  benefits  received  beyond  the 
general  advantage.  The  benefits  maybe  estimated  by  the  municipal  author- 
ity in  the  first  instance  if  an  appeal  to  a  jury  is  allowed  to  one  aggrieved. 
If  only  half  the  benefit  beyond  the  general  advantage  to  all  the  real  estate 
in  the  city  is  assessed  to  the  property  held  by  the  council  to  be  specially 
benefited,  and  the  rule  of  apportionment  is  uniform  within  the  district 
benefited,  the  assessment  is  proportional  and  reasonable  within  the  consti- 
tutional rule.  Holt  v.  Somerville,  137  Mass.,  408.  See  Hayden  v.  Atlanta, 
70  Ga.,  817. 

2  As  to  the  diverse  methods,  see  Wallace  v.  Shelton,  14  La.  An.,  498. 

3  "  General  taxation  implies  a  distribution  of  the  burden  upon  some  gen- 
eral rule  of  equality.  So  a  local  assessment,  or  tax  for  a  local  benefit,  should 
be  distributed  among  and  imposed  upon  all  equally,  standing  in  like  rela- 
tion." Redfield,  J.,  in  Allen  v.  Drew,  44  Vt.,  174, 186.  The  question  always 
is,  or  should  be,  what  is  equal  under  the  circumstances. 
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the  benefits  which  in  their  opinion  the  estates  respectively  will 
receive  from  the  work  proposed. 

2.  An  assessment  by  some  definite  standard  fixed  upon  by 
the  legislature  itself,  and  which  is  applied  to  estates  by  a  meas- 
urement of  length,  quantity  or  value. 

An  assessment  by  the  first  method  would  seem  to  be  most 
equal  and  just,  because  it  would  be  made  on  actual  examina- 
tion of  the  lands  assessed.  The  legislature,  in  such  cases, 
makes  the  rule,  and  the  proper  ofiicers  give  effect  to  it  in  a 
manner  corresponding  to  the  ordinary  assessment  for  a  taxa- 
tion by  values.  The  right  thus  to  assess  by  benefits  has  been 
often  affirmed,  and  can  no  longer  be  regarded  as  a  controverted 
question.^ 

"When  benefits  are  assessed  after  this  method,  the  district, 
within  which  the  tax  shall  be  laid,  may  be  determined  in  either 
of  two  modes : 

1.  The  legislative  authority,  either  of  the  state,  or,  when 
properly  authorized,  of  the  municipality,  may  determine  over 

iMcMasters  v.  Commonwealth,  3  Watts,  393;  Fenelon's  Petition,  7  Pa. 
St.,  173;  Hancock  Street  Extension,  18  Pa.  St.,  36;  Schenley  v.  Common- 
wealth, 36  Pa.  St.,  39;  Commonwealth  v.  Woods,  44  Pa.  St.,  113;  Wray  v. 
Pittsburg,  46  Pa.  St.,  365;  Greensburg  v.  Young,  53  Pa.  St.,  380 ;  AUentown 
V.  Henry,  73  Pa.  St.,  404;  Weber  v.  Eeinhard,  73  Pa.  St.,  373;  Livingston  v. 
New  York,  8  Wend.,  86;  Matter  of  Twenty-sixth  Street,  13  Wend.,  303; 
Owners  of  Ground  v.  Albany,  15  Wend.,  874;  Matter  of  Furman  Street,  17 
Wend.,  649;  Matter  of  De  Graw  Street,  18  Wend.,  568;  People  v.  Brooklyn, 
4N.  Y.,  419;  Wright  v.  Boston,  9  Cush.,  333;  Dorgau  v.  Boston,  13  Allen, 
333;  Brewer  v.  Springfield,  97  Mass.,  153;  Jones  v.  Boston,  104  Mass.,  461; 
Nichols  V.  Bridgeport,  33  Conn.,  189;  Cone  v.  Hartford,  38  Conn.,  363;  Eeid 
V.  Toledo,  18  Ohio,  161;  Scoville  i;.  Cleveland,  1  Ohio  St.,  136;  HOI  v.  Hig- 
don,  5  Ohio  St.,  343;  Marion  v.  Epler,  5  Ohio  St.,  250;  Alexander  v.  Balti- 
more, 5  Gill,  383;  Moale  v.  Baltimore,  5  Md.,  314;  Baltimore  v.  Cemetery 
Company,  7  Md.,  517;  Howards.  The  Church,  18  Md.,  457;  Bradley  u  Mc- 
Atee,  7  Bush,  667;  Howell  v.  Bristol,  8  Bush,  493;  State  v.  Newark,  37  N.  J., 
155;  State  v.  Fuller,  34  N.  J.,  237;  Holton  v.  Milwaukee,  31  Wis.,  27;  Hoyt 
V.  East  Saginaw,  19  Mich.,  39;  Steckert  v.  East  Saginaw,  33  Mich.,  104;  Bre- 
voort  V.  Detroit,  24  Mich.,  323;  Morrison  v.  Hershire,  33  la.,  271;  Chicago  v. 
Lamed,  34  111.,  203;  Ottawa  v.  Spencer,  40  HI.,  311;  Chicago  v.  Baer,  41  111., 
306;  Matter  of  Don-anoe  Street,  4  R.  I.,  330;  Garrett  v.  St.  Louis,  25  Mo., 
505 ;  St.  Joseph  v.  O'Donoghue,  31  Mo.,  345 ;  St.  Louis  v.  Clemens,  36  Mo.,  467 ; 
St.  Louis  V.  Ai-mstrong,  38  Mo.,  39;  Uhrig  v.  St.  Louis,  44  Mo.,  458;  Bur- 
nett V.  Sacramento,  13  Cal.,  76;  Emery  v.  Gas  Company,  38  Cal.,  345;  La 
Payette  1).  Fowler,  34  Ind.,  140.  In  State  v.  Charleston,  13  Rich.,  703,  the 
right  to  assess  by  benefits  is  denied.  The  point  receives  but  little  consider- 
ation, and  the  decisions  to  the  contrary  are  not  referred  to. 
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what  territory  the  benefits  are  so  far  diffused  as  to  render  it 
proper  to  make  all  lands  contribute  to  the  cost ;  or, 

2.  The  assessors  or  commissioners  who,  under  the  law,  are  to 
make  the  assessment,  may  have  the  whole  matter  submitted  to 
their  judgment,  to  assess  such  lands  as  in  their  opinion  are 
specially  benefited,  and  as  ought  therefore  to  contribute  to  the 
cost  of  the  work. 

"When  the  first  method  is  adopted,  the  legislature  exercises 
directly  an  undoubted  and  necessary  power,  which  pertains  to 
it  in  all  matters  of  taxation ;  and  which  is  inseparable  from  the 
power  of  apportionment.  The  ayIioIs  subject  of  taxing  dis- 
tricts belongs  to  the  legislature ;  so  much  is  unquestionable.^ 
The  authority  may  be  exercised  directly,  or,  in  the  case  of  local 
taxes,  it  may  be  left  to  local  boards  or  bodies ;  ^  but  in  the  lat- 
ter case  the  determination  will  be  by  a  body  possessing  for  the 
purpose  legislative  power,  and  whose  action  must  be  as  con- 
clusive as  if  taken  by  the  legislature  itself.  It  has  been  re- 
peatedly decided  that  the  legislative  act  of  assigning  districts 
for  special  taxation  on  the  basis  of  benefits  cannot  be  attacked 
on  the  ground  of  error  in  judgment  regarding  the  special  ben- 
efits, and  defeated  by  satisfying  a  court  that  no  special  and 
pecuUar  benefits  are  received.  If  the  legislation  has  fixed  the 
district,  and  laid  the  tax  for  the  reason  that,  in  the  opinion  of 
the  legislative  body,  such  district  is  peculiarly  benefited,  its  ac- 
tion must  in  general  be  deemed  conclusive.'    No  doubt  there 

1  Sinton  v.  Ashbury,  41  Cal. ,  525 ;  and  see  ante,  chapter  VII. 

2  Piper's  Appeal,  33  Cal.,  530.  When  by  law  a  special  assessraent  is  to  be 
made  on  an  estimate  of  benefits  to  be  made  on  actual  view  by  the  commis- 
sioners, it  is  void  if  made  absolutely  on  the  cost  of  the  work.  Johnson  v. 
Milwaukee,  40  Wis.,  315. 

"Property  can  only  be  assessed  for  public  improvements  on  the  principle 
of  benefits  received  by  the  property  from  the  construction  of  the  work,  and 
the  assessment  should  never  exceed  the  benefit  conferred ;  and  it  is  essential 
that  it  shall  appear  froln  the  proceedings  themselves  that  such  was  the  prin- 
ciple on  which  the  assessment  was  made."  There  must  be  some  finding  that 
the  benefits  will  equal  the  amount  levied,  and  the  benefits  must  be  imposed 
on  the  property  proportionately.     Crawford  v.  People,  83  HI.,  557. 

2  Baltimore  v.  Hughes,  1  GiU  &  J.,  480,  493,  per  Buchanan,  Ch.  J. ;  Litch- 
field V.  Vernon,  41  N.  Y.,  133,  133,  per  Grover,  J. ;  People  v.  Lawrence,  41 
N.  Y.,  140;  St.  Louis  1).  Oeters,  86  Mo.,  456;  Shaw  v.  Dennis,  5  GUm.,  416; 
Philadelphia  I).  Field,  58  Pa.  St.,  330;  Macon  v.  Patty,  57  Miss.,  378;  Kelly 
V.  Cleveland,  34  Ohio  St.,  468;  Bigelow  ?;.  Chicago,  90  111.,  49.  Compare 
Wright  V.  Boston,  9  Cush.,  333. 

If  one  denies  that  he  ia  benefited  by  an  improvement  for  which  he  is 
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may  ue  exceptions ;  and  one  of  these  would  be  a  case  in  which, 
under  pretense  of  apportionment,  a  work  of  general  benefit 
had  been  treated  as  a  work  of  merely  local  consequence,  and 
the  cost  imposed  on  some  local  community  in  disregard  of  the 
general  rules  which  control  legislation  in  matters  of  taxation.' 
Another  is  where,  under  pretense  of  apportionment,  a  basis 
has  been  fixed  upon  which  cannot  possibly,  as  regards  the  par- 
ticular work  to  be  constructed,  be  just;  as  where  a  statute 
assumed  to  confer  upon  a  city  the  authority  to  levy  sewer 
assessments  upon  any  property  supposed  to  be  benefited  in 
proportion  to  area,  but  not  limiting  the  assessment  to  lots  along 
or  near  the  sewer,  or  to  lots  contiguous  to  each  other,  or  even 
to  such  as  received  direct  or  peculiar  benefits.^    Had  the  assess- 

charged,  the  burden  is  upon  him  to  show  it ;  every  presumption  supporting 
tlie  legislative  action.  Brown  v.  Denver,  3  Col.,  169 ;  Petition  of  Brady,  85  N. 
Y.,  268 ;  In  re  Bassford,  50  N.  Y.,  509.  As  to  the  proper  district  for  an  assess- 
ment for  improving  an  alley  under  the  charter  of  Louisville,  see  Schmelz  v. 
Giles,  13  Bush,  491.  The  city  council  of  St.  Paul  has  authority  to  decide 
conclusively  upon  the  district  for  a  local  assessment,  and  whether  the  levy 
win  exceed  the  benefits.  Rogers  v.  St.  Paul,  32  Minn.,  494.  "Where  pro- 
vision is  made  that  the  tax  shall  be  assessed  on  the  land  "  fronting  on  the 
highway"  to  be  improved,  this  means  only  that  part  of  the  highway  which 
is  to  be  improved.     Kendig  v.  Knight,  60  la.,  29. 

1  Baltimore  v.  Hughes,  1  Gill  &  J.,  480,  492,  per  Buclianan,  Oh.  J.; 
Washington  Avenue,  69  Pa.  St.,  353.  A  jury  empowered  to  assess  for  a 
street  improvement  cannot  arbitrarily  select  a  portion  of  the  street  for  the 
purpose,  except,  perhaps,  as  they  may  limit  it  to  abutters.  State  v.  St. 
Louis,  1  Mo.  Ap.,  503.  Where  an  assessment  is  to  be  laid  "  upon  the  lands  " 
in  a  given  levee  district,  the  fact  that  some  of  the  lands  are  to  be  benefited 
more  than  others  will  not  warrant  the  entire  omission  from  taxation  of  any 
land  within  the  district.  Levee  District  v.  Huber,  67  Cal.,  41.  I£  the  dis- 
trict is  so  made  as  utterly  to  destroy  equality,  the  com-ts  may  and  will  intei- 
fere.     Preston  v.  Roberts,  12  Bush,  570. 

2 Thomas  v.  Gain,  35  Mich.,  155.  Such  an  assessment,  it  was  said,  could 
under  no  circumstances  be  just  "  unless  limited  to  lands  directly  and  pecul- 
iarly benefited.  But  this  act  makes  no  provision  by  which  parties  assessed 
may  of  right  drain  into  the  sewer,  so  as  to  be  enabled  to  reap  the  benefits 
they  ought  to  derive  from  the  expenditure.  It  makes  no  distinction  between 
property  actually  occupied,  or  capable  of  being  occupied,  for  city  purposes, 
and  that  of  an  agricultural  nature,  of  which  there  must  be  some  within  the 
city  limits,  upon  which  such  a  burden  would  fall  with  great  severity  and 
injustice.  Nor  does  it  confine  the  assessment  to  lands  upon  the  streets  in 
which  the  sewer  is  laid ;  and  in  the  assessment  before  us  lots  on  a  parallel 
street  are  assessed.  These  lots,  it  is  to  be  assumed,  wiU  be  assessed  again  if 
a  sewer  is  constructed  in  the  street  on  which  they  front,  and  there  is  nothing 
41 
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ment  been  restricted  to  the  adjacent  lots,  there  might,  perhaps, 
have  been  no  difficulty  in  sustaining  it,  as  has  been  done  in 


in  the  act  or  in  the  nature  of  things  to  prevent  a  lot  being  assessed  several 
times  in  different  districts,  as  often  as  a  sewer  is  constructed  which,  in  the 
opinion  of  the  common  council,  is  productive  of  benefit  to  the  neighborhood. 
This  might  not  be  unjust  if  each  assessment  was  laid  upon  an  estimate  of 
actual  benefits ;  but  when  it  is  levied  by  an  arbitrary  standard  which  requires 
the  burden  to  be  laid  upon  lands  far  from  the  sewer  and  only  slightly  bene- 
fited, equally  with  those  fronting  upon  it  and  greatly  benefited,  it  is  mani- 
fest that  it  must  not  only  work  injustice,  but  that  in  some  cases  it  may 
amount  to  actual  confiscation.  It  is  not,  therefore,  legally  possible  that  such 
an  apportionment  of  the  cost  of  sewers  can  be  just  or  equal,  or  in  proportion 
to  benefits."  See,  for  a  similar  case,  Kennedy  v.  Troy,  14  Hun,  308.  And 
for  a  like  principle,  Preston  v.  Roberts,  13  Bush,  570. 

iSee  GrinneU  v.  Des  Moines,  57  la.,  144;  Gillette  v.  Denver,  31  Fed.  Rep., 
833. 

An  assessment  according  to  frontage  made  by  the  water  commissioners 
against  property  not  using  water  but  in  front  of  which  the  pipes  are  laid  is 
neither  a  local  assessment  nor  a  specific  tax,  and  does  not  comply  with  any 
rule  of  uniformity,  and  is  therefore  void.  Jones  v.  Water  Commissioners, 
34  Mich.,  373.  That  it  is  competent  to  assess  for  sewers  by  special  benefits 
is  unquestionable.  See  Wolf  v.  Philadelphia,  105  Pa.  St.,  35.  An  assess- 
ment for  a  sewer  by  frontage  was  held  in  Clapp  v.  Hartford,  35  Conn.,  66, 
too  unreasonable  to  be  sanctioned ;  while  in  Hungerford  v.  Hartford,  89 
Conn.,  379,  one  by  special  benefits  was  upheld. 

A  statute  authorizing  commissioners  to  assess  the  cost  of  a  sewer  on  lands 
benefited  thereby  in  such  proportions  as  they  should  deem  just  and  equitable 
was  held  invalid  in  New  Brunswick  Rubber  Co.  v.  Commissioners,  38  N.  J., 
190,  as  failing  to  lay  down  any  definite  rule  of  apportionment.  This  was 
followed  in  Barnes  v.  Dyer,  56  Vt.,  469,  where  a  sidewalk  assessment  came 
in  question.  The  common  council  was  empowered  by  statute  to  assess  upon 
the  owners  of  abutting  property  so  much  of  the  expense  as  they  should 
deem  just  and  equitable.  Veazey,  J.,  said:  "The  only  question  here  is 
whether  the  phi-aso,  '  as  they  shall  deem  just  and  equitable,'  is  sufficiently 
certain  as  a  standard  of  assessment.  If  it  could  bo  properly  construed  as 
meaning  only  what  was  just  and  equitable  in  view  of  the  benefit  to  the 
premises  fronting  on  the  improved  sidewalk,  it  would  possibly  be  sufficient. 
The  exceptions  do  not  state  upon  wliat  view  or  theory  the  assessment  in 
question  was  made.  If  said  clause  is  fairly  liable  to  a  different  construction 
from  the  one  above  stated,  then  it  furnishes  no  certain  legal  standard  of 
assessment.  Did  the  court  or  common  council  determine  the  amount  of  this 
assessment  in  view  of  the  benefit  to  the  abutting  land,  or  of  its  value,  or  of 
the  personal  convenience  to  the  defendant,  or  of  the  ability  of  the  defendant 
to  pay,  or  of  all  of  these  combined?  Who  can  say?  Why  might  they  not 
under  tliis  clause  assess  one  man  in  one  view  and  another  in  another  view? 
Just  and  equitable  in  respect  to  what?  The  words  import  no  special  limita- 
tion."   See,  aJao,  Whiteford  v.  Probate  Judge,  53  Mich.,  130. 
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The  legislative  authority  in  respect  to  assessment  districts  is 
sometimes  exercised  by  making  several  districts  for  a  single 
work.  This  indeed  is  often  done  in  the  case  of  street  improve- 
ments ;  it  being  equally  within  the  power  of  the  legislature  to 
prescribe  one  district  over  which  the  whole  cost  of  the  improve- 
ment shall  be  spread,  or  to  make  separate  districts  for  the 
improvement  along  the  several  blocks.^  It  has  even  been  held 
that  the  improvement  of  several  streets  may  be  treated  as  one 
work  for  the  purposes  of  a  special  assessment,  and  the  whole 
cost  apportioned  by  uniform  rule  throughout  one  district,^  and 
this  may  perhaps  be  equally  competent  with  the  general  assess- 
ment throughout  a  city  of  the  cost  of  such  improvements. 

Where  the  legislature  prescribes  no  limits  to  the  taxing  dis- 
trict, but  authorizes  an  assessment  on  such  property  as  shall 
appear  to  be  benefited,  the  report  of  the  assessors  or  commis- 
sioners can  alone  determime  what  the  district  shall  be.     The 


iSooviUe  V.  Cleveland,  1  Ohio  St.,  136;  Creighton  v.  Scott,  14  Ohio  St., 
438;  Brevoort  v.  Detroit,  34  Mich.,  333;  Sclienloy  v.  Commonwealth,  36' Pa. 
St.,  39. 

2 See  ante,  p.  150.  In  Arnold  v.  Cambridge,  106  Mass.,  333,  the  expense  of 
constructing  sidewalks  on  two  sti-eets  was  levied  by  one  assessment,  and 
apportioned  among  the  lots  abutting  on  the  two  streets.  The  only  authority 
under  which  this  could  be  done  was  the  statute  which  empowered  the 
mayor  and  aldermen,  whenever  they  should  deem  it  expedient  to  construct 
sidewalks  "  in  any  street,"  to  assess  the  expense  on  the  abutters  in  just  pro- 
portions. By  this  the  court  thought  ' '  it  was  evidently  intended  by  the  leg- 
islature that  the  case  of  each  street  should  be  considered  separately,  and 
with  a  view  to  its  own  special  circumstances ; "  and  that,  consequently, 
' '  the  power  to  treat  two  sidewalks  in  two  distinct  streets  as  one  for  the  pur- 
poses of  assessment  [was]  not  given  by  the  statute."  Compare  Hager  v. 
Burlington,  43  la.,  661.  In  England  it  is  held  that  sepai-ate  lines  of  sewers 
ought  not  to  be  included  in  one  district,  when  they  are  on  a  different  level, 
and  no  one  is  of  benefit  to  the  district  drained  by  the  other.  Rex  v.  Tower 
Hamlets,  9  B.  &  C,  517.  For  a  very  peculiai-  case  in  which  the  case  of  Ar- 
nold V.  Cambridge  was  held  not  applicable,  see  Cuming  v.  Grand  Rapids,  46 
Mich.,  150.  An  assessment  for  a  sewer  Is  not  invalid  because  of  the  sewer 
being  constructed  along  more  than  one  street,  if  tlie  inipi-ovement  is  a  unity. 
Grimmell  v.  Des  Moines,  57  la.,  144;  Kendig  v.  Knight,  60  la.,  39.  As  to 
when  two  sevisers  may  be  provided  for  bj'  one  assessment,  see  Matter  of  In- 
graham,  64  N.  Y.,  310.  It  is  not  competent  to  assess  for  two  separate  and 
distinct  public  improvements  as  an  entirety,  and  assess  the  cost  together,  un- 
less the  statute  provides  therefor  or  there  are  special  reasons  making  it 
proper.  Mayall  v.  St.  Paul,  30  Miim.,  394.  For  a  proper  case  see  Stoddard 
V.  Johnson,  75  Ind.,  30. 
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subject  is  referred  to  them  as  a  matter  depending  on  judgment, 
after  actual  inspection ;  but  as  they  only  pass  upon  the  ques- 
tion of  fact,  the  district  is  to  be  considered  as  prescribed  by  the 
leo-islature,  when  the  principle  is  settled  which  is  to  determine 
it.'  And  when  once  prescribed  under  competent  legislative 
authority,  the  lexy  must  embrace  all  the  property  within  the 
district  to  which  the  principle  of  the  assessment  is  applicable. 
To  omit  any  would  be  to  defeat  the  rule  of  apportionment.^ 

Assessments  h/  the  Foot  Front.  In  many  instances  where 
streets  were  to  be  opened  or  improved,  sewers  constructed, 
water  pipes  laid,  or  other  improvements  entered  upon,  the  ben- 
efits of  which  might  be  expected  to  diffuse  themselves  along 
the  line  of  the  improvement  in  a  degree  bearing  some  propor- 
tion to  the  frontage,  the  legislature  has  deemed  it  right  and 
proper  to  take  the  line  of  frontage  as  the  most  practicable  and 
reasonable  measure  of  probable  benefits ;  and  making  that  the 
standard,  to  apportion  the  benefits  accordingly.  Such  a  meas- 
ure of  apportionment  seems  at  first  blush  to  be  perfectly  arbi- 
trary, and  likely  to  operate  in  some  cases  with  great  injustice ; 
but  it  cannot  be  denied  that  in  the  case  of  some  improvements, 
frontage  is  a  very  reasonable  measure  of  benefits ;  much  more 
just  than  value  could  be ;  and  perhaps  approaching  equality  as 
nearlj'^  as  any  estimate  of  benefits  made  by  the  judgment  of 
men.  However  this  may  be,  the  authorities  are  well  united  in 
the  conclusion  that  frontage  may  lawfully  be  made  the  basis  of 
apportionment.' 

'  As  to  districts  depending  on  the  estimates  of  commissioners,  see  Appeal 
of  Powers,  29  Mich.,  504;  Matter  of  "Ward,  52  N.  Y.,  395;  Raymond?;.  Cleve- 
land, 42  Ohio  St.,  522. 

2  Hassan  v.  Eochester,  67  N.  Y.,  538;  In  re  Prot.  Epis.  School,  75  N.  Y, 
324.  See  Matter  of  ChurchiU,  82  N.  Y.,  288.  If  the  assessment  fails  to  em- 
brace all  the  property  of  the  disti-ict,  the  legislatm-e  cannot  validate  it. 
People  V.  Lynch,  51  Cal.,  15;  Brady  v.  King,  63  Cal.,  44;  People  v.  McCune, 
57  Cal.,  153.     See  People  v.  Houston,  54  Cal.,  536. 

5  Pennock  v.  Hoover,  5  Eawle,  391 ;  McGonigle  v.  Alleghany  City,  44  Pa. 
St.,  118;  Magee  v.  Commonwealth,  46  Pa.  St.,  808;  Spring GarSen  v.Wistar, 
18  Pa.  St.,  195;  Stroud  v.  Philadelphia,  61  Pa.  St.,  255;  Covington  v.  Boyle, 
6  Bush,  204;  State  v.  Elizabeth,  80  N.  J.,  365;  Same  v.  Same,  81  N.  J.,  547; 
State  V.  Puller,  34  N.  J.,  337 ;  Ernst  v.  Kunkle,  5  Ohio  St.,  530;  Upington  v. 
Oviatt,  24  Ohio  St.,  333;  Wilder  v.  Cincinnati,  26  Ohio  St.,  284;  Barnes  v. 
Atchison,  3  Kan.,  455;  Parker  v.  Challiss,  9  Kan,,  155;  St.  Joseph  v.  An- 
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Occasional  hardships  must  inevitably  result  from  the  adop- 
tion of  such  a  basis,  but  the  question  is  fairly  a  debatable  one, 
whether  they  are  likely  to  be  more  serious  or  more  frequent 
than  those  Avhibh  are  to  be  anticipated  from  the  selection  of 
some  other  rule;  and  this  question  must  be  deemed  settled  by 
the  statute.' 

thony,  20  Mo.,  537;  Fowler  v.  St.  Joseph,  37  Mo.,  228;  Neenan  v.  Smith,  50 
Mo.,  525;  Chambers  v.  Satterlee,  40  Cal.,  497;  Whiting  v.  Quackenbush,  54 
Cal.,  306;  Pahner  v.  Stumpf,  39  Ind.,  329;  Allen  v.  Drew,  44  Vt.,  174;  Will- 
iams V.  Detroit,  2  Mich.,  560;  Motz  v.  Detroit,  18  Mich.,  495;  King  v.  Port- 
land, 3  Or.,  146;  Cleveland  v.  Tripp,  13  E.  I.,  50;  White  v.  People,  94  El., 
604;  Whiting  v.  Townsend,  57  Cal.,  515;  Sheley  v.  Detroit,  45  Mich.,  431. 

A  corner  lot  may  he  charged  with  the  cost  of  improving  the  intersection 
of  the  two  streets.  Wolf  v.  Keokuk,  48  la.,  129.  See  Sands  v.  Kiohmond,  31 
Grat.,  571. 

1  In  Terry  v.  Hartford,  39  Conn.,  286,  the  opening  of  the  street  for  which 
a  special  assessment  was  made  left  a  narrow  strip  of  land  on  each  side  be- 
longing to  Terry ;  so  narrow  as  to  be  incapable  of  use,  except  in  connection 
with  the  adjacent  lands.  It  was  nevertheless  assessed  heavily  for  benefits. 
The  case  showed  that  both  this  and  the  adjacent  land  would  be  largely  ben- 
efited if  used  together.  The  court  say,  "when  we  consider  that  here  is 
land  that  would  be  benefited  to  an  amount  of  more  than  |3,600  by  the  lay- 
ing out  of  this  street,  should  the  annexation  be  made,  and  the  land  adjoin- 
ing would  likewise  be  benefited  to  a  large  amount  under  the  like  circum- 
stances, and  that  no  benefit  would  be  conferred  on  either  tract  so  long  as 
they  remain  the  property  of  different  proprietors,  is  it  reasonable  to  suppose 
that  there  can  be  any  serious  obstacle  to  prevent  the  one  owner  frona  selling 
and  the  other  from  buying,  when  so  great  an  advantage  would  result  to 
both  from  such  sale  and  purchase?  A  consideration  of  this  character,  no 
doubt,  had  its  proper  effect  in  the  determination  of  the  question,  whether 
the  land  was  benefited  or  not,  and  the  extent  of  that  benefit."  See,  also, 
Same  v.  Same,  39  Coim.,  391. 

The  frontage  rule,  as  applied  to  rural  lands,  is  "unequal,  unjust  and  un- 
constitutional ;  and  in  thus  saying  we  but  repeat  what  has  been  said  over  and 
over  again  in  a  long  series  of  cases  commencing  with  the  Washington 
Avenue  Case,  69  Pa.  St.,  853,  and  ending  with  Craig  v.  City  of  Philadelphia, 
89  Pa.  St.,  368."  Gordon,  J.,  Philadelphia  v.  Rule,  93  Pa.  St.,  15.  See  Seely 
V.  Pittsbm-g,  83  Pa.  St.,  360.  Where  an  assessment  by  the  foot  front  covers 
a  whole  lot,  it  will  not  be  held  objectionable  because  of  the  fact  that  a  part 
of  the  lot,  if  assessed  by  itself,  would  be  unjustly  assessed.  Moale  v.  Balti- 
more, 61  Md.,  224.  Where  an  assessment  is  to  be  by  benefits,  one  by  the 
lineal  foot  is  not  necessarily  ^vrong.  State  v.  Passaic,  37  N.  J.,  65.  As  to 
statutory  correction  of  errors  in  an  assessment  by  frontage,  see  Griswold  v. 
Pelton,  34  Ohio  St.,  482.  Where  the  legislature  has  invested  a  municipal 
body  with  power  to  provide  by  ordinance  for  assessing  the  cost  of  an  im- 
provement upon  the  property  benefited,  if  such  body  adopts  the  rule  of 
frontage  as  the  rule  of  apportionment,  the  courts  cannot,  without  statutory 
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The  principle  of  tliese  statutes  is  the  same  with  that  which 
supports  asssssments  made  through  the  intervention  of  assess- 
ors or  commissioners.  The  benefits,  actually  or  presumptively  re- 
ceived, support  the  tax.  Apportioning  the  cost  by  the  frontage 
on  the  improvement  is  adopted  by  the  legislature  as  constitut- 
ing, in  the  judgment  of  its  members,  an  apportionment  in 
proportion  to  benefits  as  nearly  as  is  reasonably  practicable. 
This  we  understand  to  be  substantially  the  view  taken  by  the 
authorities.^ 

In  some  instances  a  somewhat  different  method  has  been 
adopted  for  levying  the  cost  of  local  works.  Instead  of  estab- 
lishing a  taxing  district,  and  apportioning  the  cost  throughout 
it  by  some  standard  of  benefit,  actual  or  presumptive,  the  case 
of  each  individual  lot  fronting  on  the  improvement  has  been 
taken  by  itself,  and  that  lot  has  been  assessed  with  the  cost  of 
the  improvement  along  its  front ;  or  perhaps  with  one-half  the 
cost,  leaving  the  opposite  lot  to  be  assessed  for  the  other  half. 
If  such  a  regulation  constitutes  the  apportionment  of  a  tax,  it 
must  be  supported  when  properly  ordered  by  or  under  the 
authority  of  the  legislature.  But  it  has  been  denied,  on  what 
seem  the  most  conclusive  grounds,  that  this  is  permissible.  It 
is  not  legitimate  taxation  because  it  is  lacking  in  one  of  its 
indispensable  elements.     It  considers  each  lot  by  itself,  com- 

authority  to  do  so,  interfere  with  the  determination,  unless  a  clear  case  of 
abuse  is  made  out.  Baltimore  v.  Johns  Hopkins  Hospital,  56  Md.,  1;  over- 
i-uling  Baltimore  v.  Scharf,  54  Md.,  499. 

The  fact  that  a  town  lot  is  used  by  a  railroad  for  its  purposes  will  not  ex- 
empt it  from  a  street  assessment  by  the  foot  front.  Ludlow  v.  Trustees,  78 
Ky.,  357. 

The  following  cases  are  important:  "  Bounding  or  abutting"  on  a  street 
will  include  the  soil  of  a  private  road  opening  into  the  street.  Pound  v. 
Plumstead  Board  of  Works,  Law  Rep.,  7  Q.  B.,  183.  "Adjoining"  means 
touching  or  contiguous,  as  distinguished  from  lying  near  or  adjacent.  Mat- 
ter of  Ward,  52  N.  Y.,  395,  citing  Rex  v.  Hodge,  1  M.  &  M.,  371 ;  PevereUy 
V.  People,  3  Park.  C.  R.,  59;  Holmes  v.  Carley,  31  N.  Y.,  289.  "In  front" 
of  a  lot  construed  to  embrace,  in  case  of  a  corner  lot,  not  only  the  front, 
commonly  so  called,  but  the  Une  of  the  lot  on  the  side  street  also.  Des 
Moines  v.  Dorr,  31  la.,  89;  Morrison  v.  Hershire,  33  la.,  271.  A  lot  Is  not 
"fronting"  on  a  street  when  it  is  separated  from  it  by  a  narrow  strip. 
Philadelpliia  IJ.  Eastwick,  35  Pa.  St.,  75. 

iSee  State  v.  Fuller,  34  N.  J.,  227,  233,  per  Bedle,  J. ;  Sohenley  v.  Com- 
monwealth, 36  Pa.  St.,  29,  57,  per  Strong,  J. ;  Northern  Indiana  R.  R.  Co. 
V.  ConueUy,  10  Ohio  St.,  159,  165,  per  Peck,  J. 
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pelliug  each,  to  bear  the  burden  of  the  improvement  in  front 
of  it,  without  reference  to  any  contribution  to  be  made  to  the 
improvement  by  any  other  property,  and  it  is  consequently 
without  any  apportionment.  From  accidental  circumstances, 
the  major  part  of  the  cost  of  an  important  public  work  may 
be  expended  in  front  of  a  single  lot ;  those  circumstances  not 
at  all  contributing  to  make  the  improvement  more  valuable  to 
the  lot  thus  specially  burdened,  perhaps  even  having  the  oppo- 
site consequence.  But  whatever  might  be  the  result  in  par- 
ticular cases,  the  fatal  vice  in  the  system  is  that  it  provides  for 
no  taxing  districts  whatever.  It  is  as  arbitrary  in  principle, 
and  would  sometimes  be  as  unequal  in  operation,  as  a  regulation 
that  the  town  from  which  a  state  officer  chanced  to  be  chosen 
should  pay  his  salary,  or  that  that  looahty  in  which  the  stand- 
ing army,  or  any  portion  of  it,  should  be  stationed  for  the  time 
being  should  be  charged  with  its  support.  If  one  is  legitimate 
taxation  the  other  would  be.  In  sidewalk  cases  a  regulation 
of  the  kind  has  been  held  admissible,  but  it  has  been  justified 
as  a  regulation  of  police,  and  is  not  supported  on  the  taxing 
power  exclusively.  As  has  been  well  said,  to  compel  individ- 
uaJs  to  contribute  money  or  property  to  the  use  of  the  public, 
without  reference  to  any  common  ratio,  and  witiiout  requiring 
the  sum  paid  by  one  piece  or  kind  of  property,  or  by  one  per- 
son, to  bear  any  relation  whatever  to  that  paid  by  another,  is 
to  lay  a  forced  contribution,  not  a  tax,  within  the  sense  of  those 
terms  as  applied  to  the  exercise  of  powers  by  any  enlightened 
or  responsible  government.' 

^  Christiancy ,  J.,  in  "Woodbridge  v.  Detroit,  8  Mich.,  274,  301.  The  case 
of  Lexington  v.  McQuillan's  Heirs,  9  Dana,  513,  is  a  decision  that  the  im- 
provement of  a  street  cannot  be  compelled  on  any  such  basis.  To  the  same 
point  is  Motz  v.  Detroit,  18  Mich. ,  495.  And  see  St.  Louis  v.  Clemens,  49 
Mo.,  552;  Neenan  v.  Smith,  50  Mo.,  525,  531.  The  case  of  Warren  v.  Hen- 
ley, 31  la.,  38,  is  contra.  "Weelcs  v.  Milwaukee,  10  Wis.,  258,  which  also 
seems  to  be  contra,  appears  to  be  based  upon  a  practice  in  that  state  before 
the  constitution  was  adopted.  In  tlie  subsequent  case  of  State  v.  Portage, 
12  Wis.,  563,  it  was  held,  under  a  charter  which  permitted  the  expense  of 
an  improvement  on  the  abutting  lots,  in  proportion  to  the  front  or  size  of 
such  lots  respectively,  an  ordinance  directing  that  each  lot  should  be 
charged  with  the  cost  of  the  improvement  in  front  of  it  was  void.  "  This," 
says  Paine,  J.,  speaking  of  the  provision  of  the  charter,  "  it  is  obvious,  is  an 
entirely  different  principle  of  assessment  from  that  which  charges  each  lot 
with  the  entu-e  expense  of  the  improvement  in  front  of  it,  and  serves  to 
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Although,  as  has  been  stated,  an  assessment  by  frontage  is 
really  based  upon  the  idea  that  the  estates  taxed  receive  a 
benefit  in  proportion  to  frontage,  yet  when  the  legislature  have 
made  benefits  the  rule  of  assessment,  and  provided  for  assessors 
or  commissioners  to  ascertain  and  apportion  them,  it  is  not 
arbitrarily  to  be  assumed  that  the  benefits  to  any  particular  lot 
are  in  fact  in  proportion  to  its  front  on  the  improvement.  In 
such  cases  the  assessors  or  commissioners  have  a  duty  to  per- 
form, on  inspection  and  examination  of  the  several  estates ;  and 
a  report  by  them  that  they  have  assessed  the  expense  by  the 
foot  front,  Avithout  saying  that  they  find  the  benefits  in  that 
proportion,  does  not  affirmatively  show  a  performance  of  their 
duty.i 

Apportionment  hy  the  Acre,  as  a  basis  for  an  assessment,  has 
frequently  been  adopted  in  levee  cases.  A  statute  in  Missis- 
sippi may  be  taken  as  an  illustration.  It  provided  for  a  levee 
tax,  prescribed  the  district  of  assessment,  and  directed  the 
tax  to  be  laid  by  the  acre,  according  to  an  arbitrary  standard 
of  value  fixed  by  the  act,  as  follows :  Unimproved  lands  in  a 
part  of  the  district,  $5  per  acre;  in  the  remainder  of  the  dis- 
trict, %'o  per  acre ;  improved  lands  in  a  part  of  the  district,  $20 
per  acre,  and  in  the  remainder,  $30  per  acre.  The  act  was 
sustained,-  as  vras  also  a  similar  statute  in  Missouri.^     Street 

avoid  much  of  the  inequality  and  injustice  of  tlie  latter  system."  As  to 
the  reasonableness  and  justice  of  an  assessnaent  by  the  foot  front,  compare 
the  remarks  of  Carpenter,  J.,  in  Clapp  v.  Hai-tford,  35  Conn.,  66;  Read,  J., 
in  Magee  v.  Commonwealth,  46  Pa.  St.,  358;  Crazier,  J.,  in  Hines  v.  Leaven- 
worth, 3  Kan.,  186. 

1  State  V.  Hudson,  27  N.  J.,  314;  State  v.  Hudson,  39  N.  J.,  104,  115;  State 
V.  Bergen,  29  N.  J.,  266;  Warren  v.  Grand  Haven,  80  Mich.,  24. 

^DaUy  V.  Swope,  47  Miss.,  367;  O'Reilly  v.  Holt,  4  Woods,  645.  See  the 
previous  cases  of  Smith  ■;;.  Aberdeen,  35  Miss.,  458;  Williams  v.  Cammack, 
27  Jliss.,  209;  Alcorn  v.  Hamer,  38  Miss.,  652. 

3  Egyptian  Levee  Co.  v.  Hardin,  27  Mo.,  495.  See,  also,  the  Louisiana  and 
Ai-kansas  cases.  Crowley  v.  Copley,  2  Ln.  An.,  329;  Yeatman'U.  Crandall, 
11  La.  An.,  220;  Wallace  v.  Shelton,  14  La.  An.,  498;  Bishop  v.  Marks,  15 
La.  An,,  147;  Richardson  v.  Morgan,  16  La.  An.,  429;  McGehee  v.  Mathis, 
21  Ark.,  40.  In  Wallace  v.  Shelton,  supra,  the  levee  tax  was  a  specific  tax 
by  the  acre.  Merrick,  Ch.  J.,  says:  "  The  legislature  has  established,  at 
different  periods,  different  principles  in  regard  to  the  assessments  made 
for  the  levee  district  for  these  parishes,  viz.  -.  1st.  That  it  was  right,  equal 
and  just  to  levy  an  ad  valorem  assessment  upon  the  lands  alone;  that  the 
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improvements  in  towns  are  sometimes  made  at  the  cost  of 
abutting  lots  in  proportion  to  their  area,  in  the  belief  that  this 
is  an  equally  reasonable  and  just  standard  of  apportionment 
with  any  other.^ 

Assessment  hy  Value  of  Lots.  This  has  sometimes  been 
ordered  in  levee  cases,  and  also  in  the  case  of  street  improve- 
ments. In  the  latter  case,  the  buildings  erected  upon  the  lands 
are  sometimes  excluded  from  the  valuation,  and  very  justly  so, 
as  the  improvements,  while  increasing  largely  the  market  value 


property  receiving  the  advantage  should  bear  the  burden.  3d.  That,  in 
order  to  protect  the  people  from  inundation,  it  was  just  and  equal  that 
they  should  pay  an  ad  valorem  assessment  upon  all  of  their  taxable  prop- 
erty in  the  leves  district.  3d.  That  it  costs  (as  in  the  Draining  Case)  as 
much  to  protect  one  acre  of  land  from  inundation  as  it  does  another; 
that  every  acre  of  land  in  the  district  of  land  subject  to  overflow  will  be 
benefited  to  a  much  greater  amount  than  the  assessment,  and  that,  there- 
fore, it  is  just  and  equal  that  every  acre  should  pay  into  the  hands  of  the 
agents  charged  with  protecting  it  the  same  sum  as  every  other  acre ;  and 
now,  by  a  statute,  since  this  litigation  arose,  and  fourtlily,  that  the  sec- 
ond and  thii-d  principles  ought  to  be  combined,  and  that  ihe  to)id  ought  to  be 
subject  to  a  specific  tax,  and  all  other  property  to  an  ad  valorem  tax.  It  is 
easy  to  perceive,  by  examination,  that  none  of  these  theories  can  attain  ab- 
solute equality,  or  bring  about  exact  justice  among  the  different  individuals 
composing  a  community  subject  to  assessment.  The  fii-st  and  second 
theories  operated  harshly  upon  those  persons  who  occcupied  high  tracts  of 
land,  and  had  already  protected  themselves  by  sufficient  levees  at  their  own 
expense ;  and  thei'e  may  be  cases  of  individual  hardships  under  the  thu-d  and 
fourth  theories  of  legislation.  But  it  is  not  pretended  but  that  the  plaintiff 
is  benefited  to  the  full  amount  of  liis  assessment.  The  money  he  pays  to 
the  agents  appointed  to  protect  his  property  is  restored  to  him  in  the  in- 
creased value  of  liis  lands,  and  their  security  from  overflow.  The  argument 
that  he  may  not  wish  to  sell  or  cultivate  his  lands,  and  that  he  may  prefer 
that  the  soil  be  raised  by  the  overflow  each  year,  cannot  be  admitted.  Salus 
populi  sitprema  lex.  The  obstinacy  of  a  pi-oprietor  in  one  case,  or  the 
wishes  of  the  capitalist  who  holds  by  a  speculation  in  another,  cannot  be 
permitted  to  stand  in  the  way  of  the  safety  of  a  whole  community.  Comts 
of  justice  cannot  look  to  these  wishes  of  parties,  but  rurist  judge  of  their  ha- 
bihty  to  assessment  and  taxation  by  reference  to  their  property.  The  argu- 
ment which  would  relieve  them  from  the  assessment  in  this  case  would 
relieve  them  from  taxation  in  every  other." 

iSee  Clapp  v.  Hartford,  35  Conn.,  66;  Hines  v.  Leavenworth,  3  Kan., 
188;  GrimmeU  v.  Des  Moines,  57  la.,  144;  Gillette  v.  Denver,  31  Fed.  Rep., 
833. 
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of  land  as  such,  do  not  usually  increase  perceptibly  the  value 
of  the  buildings  erected  upon  it.^ 

Property  Sulject  to  Assess7nent.  It  has  been  shown  in  an- 
other place,  that  while  these  local  assessments  are  laid  under  a 
taxing  power,  they  are  not  taxes  in  the  ordinary  understanding 
of  that  term,  and  that,  consequently,  the  usual  exemptions 
from  taxation  will  not  preclude  the  property  exempted  being 
subjected  to  them>'  But  this  statement  can  only  be  applicable 
when  the  assessment  is  really  made  on  the  basis  of  special 
benefits  which  are  supposed  to  be  equivalent ;  for,  if  it  is  laid 
for  a  woi'k  of  general  utility,  in  the  advantages  of  which  the 
person  assessed  participates  only  as  one  of  the  general  public, 
and  not  as  receiving  special  benefits,  it  must  be  considered  a 
general  tax,  and  is  improperly  designated  an  assessment.  Such 
has  been  the  conclusion  where  an  assessment  was  laid  upon  a 
railroad  company  which,  by  its  charter,  was  exempt  from  tax- 
ation, for  the  expense  of  widening*  a  street  along  which  its 
track  was  laid ;  the  assessment  upon  the  company  being  of 
such  portion  of  the  expense  as  the  commissioners  deemed 
"  equitable  and  just,"  and  not  being  required  to  be  made  with 
any  regard  to  the  benefit  the  improvement  might  confer  upon 
the  company.  Say  the  court :  "  If  the  assessment  upon  the  rail- 
road company  may  be  sustained  upon  the  ground  of  special 
benefits  to  the  corporation  from  the  increased  facilities  of  travel 
afforded  by  widening  the  street,  an  assessment  may  be  sus- 
tained upon  the  same  ground  against  the  owner  of  every 
express  wagon  or  stage-coach  that  travels  the  street.  The 
assessment  in  this  case  is  a  clear  exercise  of  the  taxing  power. 
It  is  made  for  a  public  purpose,  and  confers  no  special  benefits 

•See  Down  or  v.  Boston,  7Cu3li.,  377;  Brewer  IJ.  Springfield,  97  Mass.,  153; 
Snow  V.  Fitcliburg,  13S  Mass.,  183;  Creighton  v.  Scott,  14  Ohio  St.,  438.  Tho 
levee  tax  sustained  in.  WiUiams  v.  Oammaok,  37  Miss.,  309,  was  laid  under 
an  act  which  provided  for  a  uniform  tax  of  not  exceeding  ten  cents  per 
acre  on  all  lands  lying  on  or  within  ten  miles  of  the  river  within  a  specified 
coimty,  and  of  five  cents  per  acre  on  lands  lying  ten  miles  or  more  from 
the  river.  The  court  say,  the  act  rests  upon  the  same  basis  with  all  other 
taxation.  In  some  cases  the  assessments  have  been  laid  on  the  value  of  lots 
as  assessed  for  ordinary  taxes.  See  People  v.  Whyler,  41  Gal.,  351 ;  Lock- 
wood  V.  St.  Louis,  34  Mo.,  20. 

^Ante,  pp.  207-8. 
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upon  the  property  of  the  company."  ^  These  reasons  take  the 
levy  out  of  the  category  of  assessments  properly  so  called, 
and  to  which  aU  property  specially  benefited  is  liable  to  be 
subjected. 

Personal  property  is  not  commonly  thus  assessed.  The  reason 
IS  manifest  in  the  fact  that  special  benefits  generally  accrue  al- 
most exclusively  to  lands.  "When,  however,  an  exceptional 
assessment  is  levied  upon  a  municipality  for  the  special  benefits 
its  people  receive  from  a  public  building  or  other  work  of  the 
state  or  of  some  larger  subdivision  of  the  state,  the  benefits  are 
usually  quite  as  much  to  business  as  to  real  property,  and  the 
burden  would  not  be  equally  distributed  if  the  assessment  were 
not  laid  on  all  property  subject  to  ordinary  taxation.  This 
course  has  generally  been  adopted;^  though   in  the  case  of 

'  state  V.  Newark,  27  N.  J.,  185,  191,  per  Green,  Ch.  J.  In  the  same  case, 
an  assessnient  upon  houses  and  lots  owned  by  the  company,  on  the  basis  of 
benefits,  was  supported.  See  Cliicago,  etc.,  E.  Co.  v.  South  Park  Commis- 
sioners, 11  111.  Ap.,,  56.3;  and  Soiith  Pai-k  Conrmissioners  v.  Railroad  Co., 
107  III.,  105.  The  assessment  in  Nor.  Ind.  R.  E.  Co.  v.  Connelly,  10  Ohio  St., 
159,  was  by  frontage  on  the  land  appropriated  by  the  railroad  company  for 
its  track,  and  was  sustained,  the  court  holding  that  the  question  of  actual 
benefit  was  not  open  for  consideration.  In  Bridgeport  v.  N.  Y.  &  N.  H.  R. 
E.  Co.,  36  Conn.,  355,  it  was  denied  that  the  easement  of  the  raih-oad  com- 
pany in  the  land  occuiiied  for  its  track  could  be  assessed  for  benefits  for 
laying  out  a  street  along  its  side.  In  New  Haven  v.  Fair  Haven,  etc.,  E.  E. 
Co.,  38  Conn.,  423,  the  raUs,  sleepers,  ties  and  spikes  of  a  street  railway 
conapany,  so  laid  into  and  attached  to  the  soil  of  the  ttraet  as  to  become 
part  of  the  rca'ty,  were  held  propei-ly  assessable  as  real  estate  for  paving 
the  street.  The  same  decision  was  previously  made  in  Appeal  of  North 
Beach,  etc.,  E.  R.  Co.,  33  Cal.,  499,  where  an  able  opinion  was  deUvered  by 
Sawyer,  J.,  who  reviews  the  case  of  State  v.  Newark,  37  N.  J.,  186,  and 
points  out  the  difference  in  the  benefits  likely  to  be  received  by  a  street  rail- 
way when  the  street  in  wlaich  its  track  is  laid  is  improved,  and  those  which 
a  railway  between  distant  points  might  be  supposed  to  derive  from  a  like 
improvement  along  its  track.  The  assessment  in  Burling-ton,  etc.,  E.  R.  Co. 
V.  Spearman,  13  la.,  113,  was  on  the  depot  gi-ounds  of  the  company,  for  a 
sidewalk,  and  seems  to  have  been  laid  irrespective  of  the  special  use. 
Where  by  statute  an  assessment  for  a  local  work  is  authorized  upon  prop- 
erty abutting  on  a  street,  a  raUroad  company's  right  of  way  across  the 
street  is  not  assessable.  Chicago,  etc.,  R.  Co.  v.  South  Park  Com'rs,  11  lU. 
Ap.,  563;  South  Park  Com'rs  v.  Railroad  Co.,  107  111.,  105. 

2 Thomas  u  Leland,  24  Wend.,  68;  Kirby  v.  Shaw,  19  Pa.  St.,  258;  Mer- 
rick?'. Amherst,  13  Allen,  500;  Marks  v.  Pardue  University,  37  Ind.,  155; 
Gordon  v.  Cornes,  47  N.  Y.,  608;  People  v.  Whyler,  41  Cal.,  351 ;  Gilman  v. 
Sheboygan,  3  Black,  510. 
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works  commonly  classed  under  the  head  of  "  internal  improve- 
ments," a  different  course  has  been  sometimes  taken,  and  real 
estate  alone  been  taxed. 

It  is  no  objection  to  an  assessment  for  a  local  work  that  the 
property  assessed  is  used  for  a  purpose  that  will  not  be  spe- 
cially advanced  by  the  improvement ;  as,  for  instance,  that  it  is 
dedicated  to  the  purposes  of  sepulture,'  or  is  occupied  by  a 
building  erected  for  the  purposes  of  public  worship,^  or  is  de- 
voted to  school  or  charitable  purposes,'  or  constitutes  the  track 
of  a  railroad,*  or  is  put  to  any  use  to  which  the  market  value  of 
the  property  is  unimportant.  There  is  nothing  necessarily 
permanent  in  any  present  use ;  not  sufficiently  so,  at  least,  to 
give  it  a  controlling  influence  in  determining  principles  of  tax- 

1  Baltimore  v.  Cemeteiy  Co.,  7  Md.,  517.  In  this  case  the  special  objection 
made  was  that  to  subject  the  propei-ty  to  liability  for  paving  would  endanger 
its  perpetuity  as  a  cemetery;  but  the  force  of  this,  says  the  court,  "  what- 
ever it  may  be,  equally  applies  to  all  the  engagements  and  liabilities  of  the 
corporation.  The  buUding  of  a  wall  of  a  church,  or  the  improvement  of 
the  grounds,  may  superinduce  debt  and  with  it  disastrous  consequences. 
Although  fully  sympathizing  with  the  laudable  spirit  which,  with  pious  zeal 
and  watclifulncss,  seeks  to  preserve  the  undisturbed  repose  of  the  dead,  we 
nevertheless  feel  ourselves  bound  to  declai'e  that  we  see  nothing  in  the  legis- 
lation of  the  state,  nor  in  the  nature  of  the  demand  itself,  to  exempt  the 
appellees  from  liabihty."  See,  to  the  same  effect,  Buffalo  City  Cemetery  v. 
Buffalo,  46  N.  Y.,  506.  In  Kentucky  a  graveyard  cannot  be  sold  to  enforce 
the  lien  of  a  special  assessment.  Louisville  v.  Nevin,  10  Bush,  540.  Nor  can 
it  be  in  Ohio ;  but  an  assessment  may  nevertheless  bo  enforced  by  such  rem- 
edies as  law  or  equity  can  give.  Lima  v.  Cemetery  Association,  43  Ohio  St., 
138. 

-  Matter  of  Mayor,  etc.,  of  New  York,  11  Johns.,  80 ;  Northern  Liberties  v. 
St.  Johns  Church,  13  Pa.  St.,  104;  Second  Universalist  Society  v.  Prov- 
idence, OR.  I.,  335;  Le  Fever  v.  Detroit,  3  Mich.,  586;  Broadway  Baptist 
Church  V.  McAtee,  8  Bush,  508;  Trustees  of  Church  v.  ElUs,  38  Ind.,  8. 

3  Cincinnati  College  v.  State,  19  Ohio,  110 ;  Lafayette  v.  Orphan  Asylum, 
4  La.  An.,  1 ;  St.  Louis  Public  Schools  v.  St.  Louis,  36  Mo.,  468;  Sheehan  v. 
Good  Samaritan  Hospital,  50  Mo.,  155. 

4  Northern  Indiana  R.  R.  Co.  v.  Connelly,  10  Ohio  St.,  159;  New  Haven  u. 
Fail-  Haven,  etc.,  R.  R.  Co.,  38  Conn,,  433;  Bridgeport  v.  N.  Y.  &  H.  R.  R. 
Co.,  36  Conn.,  355;  Railroad  Company  u.  Spearman,  13  la.,  113;  Chicago, 
etc.,  R.  Co.  V.  Chicago,  90  111.,  573;  Peru,  etc.,  R.  Co.  v.  Hanna,  68  Ind., 
563;  Ludlow  v.  Trustees,  78  Ky.,  357.  A  street  railway  company  has  such 
an  interest  in  a  street  where  the  track  is  laid  as  may  be  specially  assessed 
for  benefits  for  widening  the  street.  Appeal  of  North  Beach,  etc.,  R.  R.  Co., 
33  Cal.,  499 ;  Chicago  v.  Baer,  41  III,  306.  Compare  this  with  State  v.  New- 
ark, 37  N.  J.,  185. 
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ation.  Even  public  property  is  often  subjected  to  these  special 
assessments ;  there  being  no  more  reason  to  excuse  the  public 
from  paying  for  such  benefits  than  there  would  be  to  excuse 
from  payment  when  property  is  taken  under  the  eminent  do- 
main.i 

6.  Proceeflings  in  levying  and  collecting   assessments. 

First  there  must  be  competent  legislative  authority.  The  dis- 
trict of  assessment  must  either  be  prescribed  by  the  legislature 
or  some  method  of  determining  it  must  be  given,  and  the  rule 
of  apportionment  must  be  laid  down. 

Where  an  improvement  concerns  a  municipality,  or  some  por- 
tion thereof  to  be  determined  on  an  investigation  of  facts,  it  is 
most  usual  for  the  legislature  to  confer  upon  the  municipal 
authorities  full  authority  in  the  premises;  to  delegate  to  them 
the  power  to  determine  whether  the  improvement  shall  be 
made,  and,  if  so,  through  what  subordinate  agencies,  but 
under  such  restraints  as  are  deemed  important  for  public  and 
individual  protection.  ISTot  uncommonly  the  determination  of 
the  rule  of  apportionment  is  left  to  the  same  authorities.    This 

iSee  Baltimore  v.  Cemetery  Co.,  7  Md.,  517,  536,  per  Le  Grand,  Ch.  J. ;  St. 
Louis  Public  Schools  w.  St.  Louis,  36  Mo.,  468;  McLean  County  n.  Bloom- 
ington,  106  lU.,  309 ;  Cook  County  v.  CHcago,  103  lU.,  646.  The  real  estato 
belonging  to  the  board  of  public  schools  of  the  city  of  St.  Louis  is  liable  to 
be  assessed,  under  and  by  virtue  of  the  ordinances  of  the  city  of  St.  Louis, 
for  the  construction  of  sewers,  paving  of  sidewalks,  opening  of  streets,  etc. 
St.  Louis  Public  Schools  v.  City  of  St.  Louis,  26  Mo.,  468.  See  Sioux  City  v. 
School  District,  55  la.,  150. 

But  exempting  public  property  from  the  assessment  does  not  render  it 
illegal.  People  11.  Austin,  47  Cal.,  353.  In  Hartford  v.  West  Middle  Dis- 
trict, 45  Conn. ,  463,  a  school  district  was  held  not  liable  to  assessment  for 
special  benefits  to  its  school-house  from  the  laying  out  of  a  street.  Say  the 
court :  "  The  assessment  was  undoubtedly  made  upon  the  idea  that  t\e  in- 
trinsic value  of  the  property  was  increased ;  but  if  that  were  so,  as  a  matter 
of  fact,  does  it  follow  that  it  was  increased  in  value  as  school  district  prop- 
erty, bought  and  used  solely  for  school  purposes,  and  did  the  district,  or 
could  it  from  the  nature  of  things,  derive  any  immediate,  direct  or  special 
benefit  from  the  laying  out  of  the  street?  We  are  unable  to  see  how  the 
district,  as  a  corporation,  could  be  so  benefited,  or  that  their  property  was 
rendered  any  more  valuable  for  the  purpose  for  which  they  use  it,  and  for 
which  they  must  continue  to  use  it,  if  not  for  all  time,  at  least  for  a  very 
long  period.  To  render  the  assessment  of  benefits  legal  and  valid,  it  must 
appear  that  the  benefit  is  direct  and  immediate,  and  not  contingent  and  re- 
mote. 
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is  not  only  competent,  but  in  general  is  deemed  the  proper 
course. 

In  many  cases,  however,  a  special  district  may  be  requisite, 
and  this  may  embrace  two  or  more  municipalities  or  parts  of 
two  or  more.  For  this  or  other  reason  any  single  municipality 
may  be  incompetent  to  deal  with  the  case,  and  it  may  be  neces- 
sary to  create  a  special  authority  for  the  purpose.  This  is  par- 
ticularly the  case  with  drains,  with  long  highways  and  with 
levees;  and  when  needful,  a  commissioner  or  board  of  com- 
missioners will  perhaps  be  provided  for.  It  is  not  doubted  that 
the  legislature  has  authority  to  do  this,  when  not  hindered  by 
any  constitutional  restriction.'  The  choice  of  commissioners 
is  sometimes  made  by  the  legislature  itself,  sometimes  referred 
to  a  court,'  and  sometimes,  where  that  course  is  practicable, 

1  The  constitution  of  Illinois,  1870,  provides  that :  "  The  general  assembly- 
may  vest  corporate  authorities  of  cities,  tovpns  and  villages  with  power  to 
make  local  improvements  by  special  assessments,  or  by  special  taxation  of 
contiguous  property,  or  otherwise.  For  all  other  corporate  purposes,  all 
municipal  corporations  may  be  vested  with  authority  to  assess  and  collect 
taxes,  but  such  taxes  shall  be  uniform  in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  imposing  the  same.''  Tliis  is  construed 
as  a  limitation  upon  the  power  of  the  legislature,  and  a  restriction  of  the 
authority  to  lay  local  assessments  to  the  municipal  authorities  named,  and  it 
is  held  that  neither  commissioners  nor  juries,  nor  the  county  court  as  such, 
can  be  given  power  to  make  local  improvements  —  such,  for  example,  as  a 
levee  —  by  special  assessments  or  by  special  taxation  of  contiguous  property. 
Updike  V.  "Wright,  81  111.,  49.  See,  also,  Harward  v.  Drain  Co.,  51  111.,  130: 
Hcssler  v.  Dramage  Com'rs,  53  111.,  105;  Gage  v.  Graham,  57  lU.,  144;  Board 
of  Du-ectors  v.  Houston,  71  111.,  318.  If,  however,  a  district  is  made  to  in- 
clude several  towns,  the  towns  may  establish  it  by  accepting  the  legislation 
which  provides  for  it.  Ante,  p.  615.  A  conclusion  differing  from  that  in 
lUinois  was  reached  in  Nebraska  under  a  like  constitutional  provision.  State 
V.  Dodge  Co.  Com'rs,  8  Neb.,  124.  As  to  the  meaning  of  "  assessment"  and 
"  contiguous  property  "  in  the  constitutional  provision,  see  Guild  v.  OMcago, 
82  111.,  473. 

In  New  Jersey  the  legislature  may  create  for  local  improvement  a  corporar 
tion  embracing  pai-ts  of  several  townships ;  and  tliis  will  be  a  political  cor- 
poration if  it  is  given  power  to  grade  and  pave  streets,  construct  sewers  and 
make  ordinances.     State  v.  Hackensack  Imp.  Co.,  45  N.  J.,  118. 

2  In  New  York,  where  a  commissioner  for  a  local  improvement  is  to  be 
appointed  by  a  court,  and  is  to  be  a  freeholder,  the  appointment  is  conclu- 
sive that  he  is  a  freeholder.  Dederer  v.  Voorliies,  81  N.  Y.,  153.  That 
should  certainly  be  the  rule  as  against  a  party  having  opportunity  to  be 
heard  on  the  appointment,  and  who  made  no  objection  on  that  ground. 
Clark  V.  Drain  Commissioner,  50  Mich.,  618. 
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given  to  the  people  concerned.  Other  methods  of  choice,  ac- 
cording to  circumstances,  are  not  inadmissible.  The  right  of  the 
tax  payer  to  be  heard  at  some  proper  stage  of  the  proceedings 
is  as  clear  in  the  case  of  this  species  of  taxation  as  any  other, 
and  it  is  customary  to  provide  for  it.'  The  rule  that  the  legis- 
lative authority  cannot  delegate  its  power  is  also  as  much  im- 
perative here  as  elsewhere,^  and  therefore  the  question,  what 
rule  of  apportionment  shall  be  applied,  though  it  might  be  re- 
ferred for  decision  to  municipal  authorities,  cannot  be  left  to 
merely  administrative  or  ministerial  officers. ;  But  the  execution 
of  the  rule,  and  the  determination  of  the  district,  when  it  is  to 
depend  upon  facts,  is  commonly,  not  only  with  propriety,  but 
of  necessity,  left  to  such  officers.'' 

1  For  a  case  in  which  drain  proceedings  were  held  Toid,  for  a  gross  and 
very  harmful  disregard  of  the  rights  of  tax  payers  in  this  regard,  see 
Whiteford  v.  Probate  Judge,  53  Mich.,  130.  Where  the  statute  provides  for 
a  hearing  before  commissdoners,  they  have  no  authority  to  restrict  objec- 
tions to  such  as  shall  be  presented  in  writing.  Merritt  v.  Portchester,  71  N. 
Y.,  309,  citing  State  v.  Jersey  City,  25  N.  J.,  309;  Hopkins  v.  Mason,  42 
How.  Pr.,  115. 

2  Murray  v.  Tudrer,  10  Bush,  340. 

'  If  a  city  council  has  power  to  prescribe  the  mode  in  which  a  special  tax 
shall  be  assessed,  and  has  ordered  the  levy  and  assessment  by  resolution  and 
directed  the  city  auditor  to  fix  the  amount  due  from  each  owner  according 
to  his  frontage,  there  is  no  delegation  of  the  power  to  assess ;  the  auditor's 
action  is  merely  clerical.  Burlington  v.  Quick,  47  la.,  222.  A  city  council 
may  delegate  to  a  board  of  public  works  fuU  authority  over  the  making  of 
a  contract  for  a  public  improvement.    Rogers  v.  St.  Paul,  82  Minn.,  494. 

A  contract  for  a  local  improvement  need  not  include  the  w^liole  work  em- 
braced in  the  resolution  providing  for  it;  this  is  matter  of  discretion. 
1  Emery  v.  San  Francisco  Gas  Co.,  31  Cal.,  240.  A  resolution  providing  that 
a  street  shall  be  improved  "  where  necessary  "  is  nugatory.  Richardson  v. 
Heydenfeldt,  46  Cal.,  68;  People  v.  Clark,  47  Cal.,  456. 

The  charter  of  Louisville,  prior  to  1872,  provided  that  street  improvements 
should  be  made  "  at  the  exclusive  cost  of  the  owners  of  lots  in  each  fourth 
of  a  square ; "  held,  that  tliis  could  not  be  applied  to  a  twenty-five  acre 
tract  not  laid  out  into  squares.  Caldwell  v.  Rupert,  10  Bush,  179.  See,  for 
a  different  rule  under  an  amended  charter,  Craycraft  v.  Selvage,  10  Bush, 
696.  For  a  case  of  a  pecuUar  district,  and  the  questions  thereon,  see  Sohu- 
macker  v.  Toberman,  56  Cal.,  508. 

It  is  competent  to  provide  that  the  district  for  a  street  improvement  shall 
include  the  land  within  a  certain  distance  of  it,  whether  fronting  on  the 
street  or  not.  Ray  v.  Jeffei'sonviUe,  90  Ind.,  567.  In  assessing  for  drainage 
purposes  in  Illinois,  it  is  not  necessary  that  lands  should  be  assessed  in  the 
smallest  legal  subdivisions,  but  disconnected  lots  should  not  be  united. 
Moore  v.  People,  106  ni.,  376. 
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Municipal  Action.  Municipalities  having  no  inherent  power 
in  these  cases,  it  is  necessary  to  the  validity  of  their  action 
that  they  keep  closely  to  the  authority  conferred.'  Their 
ordinances  and  resolutions  must  be  adopted  in  due  form  of 
law,^  and  they  must  keep  within  them  afterwards.  They  can 
bind  the  tax  payers  only  in  the  mode  prescribed,  and  can  sub- 
stitute no  other.^     Their  legislative  action,  if  properly  taken, 

1  Caldwell  v.  Rupert,  10  Bush,  179. 

2  Chamberlain  v.  Cleveland,  34  Ohio  St.,  551;  Matter  of  Met.  Gas  Light 
Co.,  85  N.  Y.,  536;  Petition  of  De  Pierris,  82  N.  Y.,  243. 

As  to  the  sufficiency  of  particular  action  which  came  under  review,  see 
Deady  v.  Townsend,  57  Cal.,  298 ;  Whiting  v.  Townsend,  57  Cal.,  515 ;  Lough- 
ridge  V.  Huntington,  56  Ind. ,  263. 

An  improvement  is  not  ordered  when  bids  are  merely  advertised  for,  and 
therefore  if  the  city  power  is  taken  away  with  a  saving  of  cases  in  which 
improvements  are  already  ordered,  further  proceedings  cannot  be  taken  in 
the  case.     Wardens  v.  Burlington,  39  la.,  224. 

Where  the  statute  was  that  no  vote  should  be  taken  in  either  board  of  the 
common  councU  upon  the  passage  of  a  resolution  or  ordinance  contemplat- 
ing a  specific  improvement  or  laying  a  tax  or  assessment  until  after  tlu'ee 
days'  publication  of  notice,  it  was  held  that  each  board  must  give  the  notice 
for  itself.  Petition  of  Da  Pierris,  83  N.  Y.,  343,  reversing  20  Hun,  305,  cit- 
ing In  re  Little,  60  N.  Y.,  843,  and  explaining  In  re  Conway,  63  N.  Y.,  504. 

An  assessment  is  not  void  because  the  order  for  it  in  the  city  council  did 
not  have  the  several  readings  required  by  the  rules  of  that  body,  since  it 
may  waive  compliance  with  its  own  rules.  Holt  v.  Somerville,  137  Mass. , 
408. 

'  They  cannot,  for  example,  after  ordering  a  certain  improvement  as  an 
entirety,  accept  performance  of  a  part  and  compel  payment  therefor,  while 
they  dispense  with  the  remainder.  Henderson  v.  Lambert,  14  Bush,  24. 
And  see,  for  the  general  rule,  Sloan  v.  Beebe,  24  Kan.,  343;  Stockton  v. 
Whitmore,  50  Cal.,  554. 

An  assessment  is  void  when  the  work  is  not  let  to  the  lowest  responsible 
bidder  if  the  statute  requires  it.  Brady  v.  Bartlett,  56  Cal. ,  350.  See  Peti- 
tion of  Blodgett,  91  N.  Y.,  117;  Matter  of  E.  L  Savings  Bank,  75  N.  Y.,  388. 

Where  the  statute  requires  notice  inviting  sealed  proposals  to  be  conspicu- 
ously posted  in  a  certain  public  office  for  four  days,  this  means  that  it  should 
be  kept  posted  for  the  full  business  hours  of  the  four  days.  Himmelmann 
V.  Calm,  49  Cal.,  285;  Brooks  u.  Satterlee,  49  Cal.,  289.  Where  a  board  of 
supervisors  is  required  to  publish  notice  of  awarding  a  contract,  the  board 
must  order  the  publication,  Donnelly  v.  Tillman,  47  CaL,  40;  Himmelmann 
V.  Satterlee,  49  Cal.,  387. 

A  city  which  has  commenced  proceedings  and  finds  them  irregular  may 
retrace  the  steps  and  vacate  the  action.  Matter  of  Buffalo,  78  N.  Y.,  362. 
As  to  what  are  substantial  failures  to  comply  with  the  law,  see  Matter  of 
Anderson,  60  N.  Y.,  457 ;  Beniteau  v.  Detroit,  41  Mich.,  116.  When  thesign- 
ing  by  printing  is  sufficient,  see  Williams  v.  M'Donald,  58  Cal.,  537. 
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is  conclusive  of  the  propriety  of  the  proposed  improvement, 
and  of  the  benefits  that  will  result,  if  it  covers  that  subject,' 
but  it  AviU.  not  conclude  as  to  the  preliminary  conditions  to  any 
action  at  aU ;  such,  for  example,  as  that  there  shall  be  in  fact 
such  a  street  as  they  undertake  to  provide  for  the  improvement 
of,^  or  that  the  particular  improvement  shaU  be  petitioned  for 
or  assented  to  by  a  majority  or  some  other  defined  proportion 
of  the  parties  concerned.  This  last  provision  is  justly  regarded 
as  of  very  great  importance,  and  a  failure  to  observe  it  will  be 
fatal  at  anj'-  stage  in  the  proceedings.'  And  any  decision  or 
certificate  of  the  proper  authorities,  that  the  requisite  applica- 
tion or  consent  had  been  made,  would  not  be  conclusive,  but 
might  be  disproved.*    The  intervention  of  a  jury  is  not  mat- 

i  Ludlow  V.  Trustees,  78  Ky.,  357.  For  a  like  principle  in  drainage  cases 
in  niLnois,  see  Moore  v.  People,  106  IlL,  376. 

2  A  city  cannot  proceed  to  lay  a  special  assessment  for  a  street  or  a  sewer 
until  it  obtains  an  easement  for  the  purpose.  Leavenworth  v.  Lang,  6  Kan., 
274;  Matter  of  Rhinelander,  68  N.  Y.,  105;  Lorenz  v.  Armstrong,  8  Mo. 
Ap.,  574.  And  there  is  no  easement  if  the  proceedings  to  obtain  it  were 
void  as  to  any  of  the  lot  owners.     Brush  v.  Detroit,  33  Mich.,  43. 

sSteuartD.  Baltimore,  7  Md.,  500;  Henderson  v.  Baltimore,  8  Md.,  352; 
Sharp  ■«.  Speir,  4  Hill,  76;  Howard  v.  First  Independent  Church,  18  Md., 
451 ;  Howard  v.  Bristol,  8  Bush,  493;  Case  v.  Johnson,  91  Ind.,  477;  Fass  v. 
Seehawer,  60  Wis.,  525;  Dyer  v.  MiUer,  58  Cal.,  585;  Mulligan  v.  Smith, 
59  Cal.,  206.  See  Whiteford  v.  Probate  Judge,  53  Mich.,  130.  One  joint 
owner  cannot  bind  his  co-tenant  by  signing  a  petition.  MuUigan  v.  Smith, 
59  Cal.,  206.  See  this  last  case  for  the  evidence  admissible  to  determine 
the  question  of  majority.  And  for  a  peculiar  case  see  Dougherty  v.  Har- 
rison, 54  Cal.,  428.  Executors  and  administrators  are  not  entitled  to  peti- 
tion for  an  improvement  as  "owners."  MuUigan  v.  Smith,  59 Cal.,  206.. 
The  burden  of  showing  that  a  majority  of  the  frontage  did  not  petition  is 
on  those  objecting  to  the  proceedings.    DashieU  v.  Baltimore,  45  Md.,  675. 

*  So  held  in  Sharp  v.  Speir,  4  HUl,  76,  where  the  village  authorities  had 
decided  that  the  proper  persons  had  petitioned  for  the  improvement. 
The  rule  in  New  York  is  otherwise  now  by  statute.  Matter  of  Kiernan,  63 
N.  Y.,  457.  In  Henderson  v.  Baltimore,  8  Md.,  352,  where  the  statute  re- 
quired the  assent  in  writing  of  a  majority  of  proprietors  of  land  fronting  on 
the  street,  before  the  paving  of  the  street  could  be  ordered,  it  was  held  that 
the  assent  must  appear  in  fact  to  have  been  given ;  that  the  certificate  of 
the  commissioners  that  the  requisite  number  of  proprietors  had  assented 
was  only  a  prima  fade  warrant  of  authority,  and  those  who  should  act  un- 
der it  would  do  so  at  their  peril.  See,  also,  People  v.  Batchellor,  53  N.  Y. , 
138,  and  cases  referred  to,  ante,  p.  354.  Where  the  statute  permitted  the 
improvement  of  a  street  and  an  assessment  of  expense  on  the  owners  front- 
ing thereon,  on  a  petition  therefor  in  writing,  by  the  owners  of  the  larger 
43 
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ter  of  constitutional  right  in  any  stage  of  the  proceedings  in 
laying  an  assessment,  except  as  in  express  terms  it  may  be  pro- 
vided for,'  as  sometimes  it  is,  and  then  it  cannot  be  dispensed 
\vith.2  If,  observing  aU  conditions  precedent,  the  municipal 
authorities  keep  within  their  lawful  authority,  aU  intendments 
will  favor  their  action.^ 

It  is  customary  to  provide  for  an  assessment  by  the  same  act 
or  resolution  which  provides  for  the  work  for  which  the  assess- 
ment is  to  be  made;  but  this  is  not  indispensable  unless  made 
so  by  positive  law ;  and  an  improvement  may  be  made  and  the 
assessment  for  the  expense  provided  for  afterwards.*  It  is  com- 
part of  the  ground  between  the  points  to  be  improved,  provided  that  the 
council,  by  a  vote  of  all  the  members  elect,  might  order  such  improvement 
without  such  petition,  lield,  that  an  ordinance  not  passed  by  the  vote  of 
all,  in  the  absence  of  such  a  petition,  was  invalid.  Covington  v.  Casey,  3 
Bush,  698.  Where  the  ordinance  was  required  to  be  passed  with  ' '  the  unan- 
imous consent  of  the  mayor  and  council  men  in  council,"  and  it  purported  to 
be  passed  "by  the  mayor  and  board  of  councihnen,"  held  that  unanimous 
consent  was  to  be  understood,  nothing  to  the  contrary  appearing  of  record. 
Lexington  v.  Headley,  5  Bush,  508.  (The  record  showed  an  affirmative  vote 
of  all  the  aldermen,  but  was  silent  as  to  the  mayor,  though  he  signed  the 
proceedings.)  Compare  Hoyt  v.  East  Saginaw,  19  Mich.,  39.  On  the  point 
what  is  a  sufficient  ordering  of  the  work,  see  Wright  v.  Boston,  9  Cush., 
233;  State  v.  New  Brunswick,  30  N.  J.,  395. 

'Chapin  v.  Worcester,  124  Mass.,  464. 

2Campau  v.  Detroit,  14  Mich.,  376. 

'  It  is  no  defense  to  an  assessment  for  a  sewer  in  one  street  that  land  ben- 
efited by  a  sewer  in  another  street  is  not  assessed,  when  the  two  sewers, 
though  built  at  the  same  time,  are  separate  improvements.  Nor  is  it  a  de- 
fense that  lands  are  not  assessed  from  which  a  private  drain  leads  into  the 
sewer,  if  the  connection  is  only  under  revocable  license.  Fairbanks  v. 
Fitchburg,  133  Mass.,  43.  Where  an  estate  receives  some  degree  of  benefit 
from  a  sewer,  and  the  assessment  actually  made  is  by  the  value  of  estates, 
the  courts  will  not  interfere.    Worliman  v.  Worcester,  118  Mass.,  168. 

Where  a  contractor  has  forfeited  his  bond  and  the  work  has  been  relet  at 
an  enhanced  price,  it  has  been  held  that  it  is  the  duty  of  the  municipality 
to  enforce  the  bond  and  apply  the  recovery  before  laying  an  assessment. 
Eno.i;.  New  York,  68  N.  Y.,  314.  Where  the  contract  price  is  to  be  paid 
only  from  an  assessment  fund,  a  suit  against  the  city  to  determine  the  sum 
to  be  paid  does  not  render  it  liable  generally,  but  only  as  the  contract  pro- 
vides. Detroit  v.  Paving  Co.,  36  Mich.,  335.  Compare  United  States  v.  Fort 
Scott,  99  U.  S.,  152. 

« Petition  of  Roberts,  81  N.  Y.,  63.  See  Hitchcock  v.  Springfield,  121 
Mass.,  383.  Where  part  of  the  owners  contract  on  their  own  behalf  to  make 
a  part  of  a  desirable  improvement,  an  assessment  may  be  laid  on  the  others 
for  the  balance.    Chicago  v.  Sherwood,  104  lU.,  549.    See  Beck  v.  Obst,  12 
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petent  also  to  provide  for  a  second  assessment  if  the  first 
proves  insufficient ;  but  express  statutory  authority  would  be 
needed  for  this  purpose.^  Any  notice  to  contractors  required 
to  be  given  by  statute  must  be  sufliciently  f  uU  in  its  particulars 
to  give  the  requisite  information  to  enable  them  to  bid  intelli- 
gently, since  othervrise  the  purpose  of  the  statute  in  requiring 
it  would  be  defeated.-  Sometimes  an  option  is  given  to  the 
person  assessed  to  make  his  portion  of  the  improvement  him- 
self ;  but  when  this  is  done  it  is  mere  matter  of  favor,  and  the 
same  strictness  in  notice  might  not  be  required  as  in  establish- 
ing a  claim  against  him.' 

Proceedhigs  in  Assessment.  These  differ  too  much  in  differ- 
ent states,  and  even  in  the  same  state  for  different  cases,  to 
admit  of  any  attempt  to  give  them  here  in  detail.  "We  must 
therefore  content  ourselves  with  stating  general  principles. 
The  most  fundamental  and  imperative  of  these  is  that  the  stat- 
ute authorizing  an  improvement  must  be  strictly  pursued ;  not, 
indeed,  with  absolute  literalness,  but  in  all  important  particu- 
lars. The  observance  of  every  one  of  the  substantial  require- 
ments must  be  regarded  as  a  condition  precedent  to  any  valid 
assessment ;  *  none  of  the  steps  prescribed  can  be  regarded  as 

Bush,  268.  Where  an  act  prescribes  that  if  a  contractor  fails  to  complete 
the  work  within  the  contract  time  the  board  shall  relet  tll6  contract,  the 
board  has  no  power  to  grant  the  contractor  an  extension  of  time.  Beveridge 
V.  Livingston,  54  Cal.,  54. 

iHagar  v.  Supervisors,  51  Cal.,  474.  As  to  what  is  a  second  assessment 
see  Harris  v.  Supervisors,  49  Cal. ,  662.  A  city,  after  taking  the  preliminary- 
steps  for  improving  a  street,  cannot,  at  the  time  of  hearing,  decide  to  im- 
prove a  part  only  and  go  on  without  any  new  notice  and  hearing  to  do  so. 
Stockton  «.  Whitmore,  50  Cal.,  554. 

2  See  Stockton  v.  Clark,  53  Cal.,  82;  Stockton  v.  Skinner,  53  Cal.,  85. 

3  Notice  by  publication  sufficient.  Fass  i;.  Seehawer,  60  Wis.,  525.  It  is 
held  that  a  notice  to  a  lot  owner  to  construct  a  sidewalk  must  comply  with 
the  statute  strictly.     Simmons  v.  Gardner,  6  R.  I.,  255. 

*Nevins,  etc..  Draining  Co.  v.  Alkne,  36  Ind.,  189;  In  re  Astor,  50  N.  Y., 
363;  In  re  Cameron,  50  N.  Y.,  502;  Sharp  v.  Speir,  4  Hill,  76;  Covington 
V.  Casey,  3  Bush,  698;  Warren  v.  Grand  Haven,  30  Mich.,  24;  Henderson  v. 
Balti-nore,  8  Md.,  352;  Jones  v.  Boston,  104  Mass.,  461;  State  v.  Jersey  City, 
42  N.  J.,  575;  Robinson  v.  Logan,  31  Ohio  St.,  466;  Grand  Rapids  v.  Blakely, 
40  Mich.,  367;  Himmelmann  v,  McCreery,  51  Cal.,  562;  Brady  v.  King,  53 
Cal.,  44. 
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directory  merely.'  Where,  therefore,  the  commissioners  for 
such  an  improvement  are  required  to  take  an  oath  faithfully 
and  fully  to  discharge  their  duties,  and  they  fail  to  take  it  or 
take  a  different  one,  their  proceedings  are  illegal  and  void.^  So 
if  they  are  required  to  give  notice  of  any  particular  step  in 
the  proceedings,  a  notice  to  the  effect  and  for  the  time  pre- 
scribed is  indispensable.' 

Estimating  Benefits.  It  has  been  said  that,  in  assessing  bene- 
fits, the  only  safe  and  practicable  course,  and  the  one  which 
will  do  equal  justice  to  all  parties,  is  to  consider  what  wiU 
be  the  influence  of  the  proposed  improvement  on  the  market 
value  of  the  property ;  what  the  property  is  now  fairly  worth 
in  the  market,  and  what  will  be  its  value  when  the  improve- 
ment is  made.*  A  test  of  this  character  should  he  applied  by 
the  legislatm'e  before  establishing  any  arbitrary  rule  of  assess- 

iMerritt  v.  Portchester,  71  N.  Y.,  309;  Grace  v.  Board  of  Health,  135 
Mass.,  490.  A  city,  in  a  suit  to  enforce  a  special  assessment,  has  the  burden 
of  showing  performance  of  the  conditions  precedent.  Lufkin  v.  Galveston, 
56  Tex.,  533. 

sMeiTittu.  Portchester,  71  N.  Y.,  309. 

3  Grace  v.  Board  of  Health,  135  Mass.,  490 ;  Himmelmann  v.  Calm,  49  Cal., 
285.  If  the  statute  prescribes  how  notice  shall  be  given,  city  authorities 
cannot  substitute  one  of  another  character.  Chambers  v.  Sattetlee,  40  Cal., 
497. 

Where  an  aJ^essment  is  to  be  made  by  area,  notice  of  the  proceeding  is 
not  necessary,  the  apportionment  being  a  mere  mathematical  calculation. 
Gillette  v.  Denver,  21  Fed.  Rep.,  822.  Personal  notice  is  not  indispensable 
if  the  legislature  prescribes  some  other.  Petition  of  De  Peyster,  80  N.  Y., 
565.  Where  a  notice  is  to  be  given  in  a  paper  published  in  a  city,  it  is  im- 
material if  published  in  the  city  where  it  is  actually  printed.  Ricketts  v. 
Hyde  Park,  85  lU.,  110. 

Where  an  ordinance  gives  the  owners  of  the  majority  of  the  frontage  a 
right  to  determine  the  material  to  be  used,  they  waive  their  right  unless 
they  give  notice  of  their  choice.    Moale  v.  Baltimore,  61  Md.,  224. 

*  Branson,  J.,  in  Matter  of  Furman  St.,  17  Wend.,  668,  cited  with  ap- 
proval iu  State  V.  Newark,  35  N.  J.,  157,  167.  It  is  held  in  Massachusetts 
that  an  assessment  for  the  alteration  of  a  street  will  date  from  the  order 
for  the  alteration.  Jones  v.  Boston,  104  Mass.,  461,  citing  Parks  v.  Boston, 
15  Pick.,  198;  Meacham  v.  Fitchburg,  etc.,  R.  R.  Co.,  4  Cush.,  391 ;  Whit- 
man ■«.  Boston,  etc.,  R.  R.  Co.,  7  Allen,  313.  A  suggestion  that  assessors 
have  acted  on  an  erroneous  principle  is  not  tenable,  the  matter  being  re- 
ferred to  their  judgment.  Petition  of  Cruger,  84  N.  Y.,  619,  citing  Mat- 
ter of  Eager,  46  N.  Y.,  100. 
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raent ;  such,  for  instance,  as  one  which,  measures  benefits  by  the 
length  of  frontage.  There  can  be  no  justification  for  any  pro- 
ceeding which  charges  the  land  with  an  assessment  greater 
than  the  benefits ;  it  is  a  plain  case  of  appropriating  private 
property  to  pubUc  uses  without  compensation.'  It  is  conceded 
that  the  legislative  judgment,  that  a  certain  district  is  or  will 
be  so  far  specially  benefited  by  an  improvement  as  to  justify 
a  special  assessment,  is  conclusive,^  and  that  its  determination 
as  to  what  shaU  be  the  basis  of  the  assessment  is  equally  con- 
clusive. To  invoke  the  intervention  of  a  court  for  relief 
against  the  results  of  its  conclusion  is  to  invoke  the  judicial 
authority  to  give  its  judgment  controlling  effect  over  that  of 
the  legislature,  in  a  matter  of  the  apportionment  of  a  tax, 
which  by  concession  on  all  sides  is  purely  a  matter  of  legisla- 
tion. This  is  confessedly  inadmissible  in  any  case  where  the 
legislative  action  is  not  manifestly  colorable  and  arbitrary.' 
If  either  the  rule  prescribed  for  the  apportionment,  or  the  assess- 
ment made  under  it,  is  so  grossly  and  palpably  unjust  and  op- 

1  Tide  Water  Co.  v.  Costar,  18  N.  J.  Eq.,  518;  Canal  Bank  v.  Albany,  9 
Wend.,  244;  Matter  of  Canal  St.,  11  Wend.,  155;  Matter  of  Drainage  of 
Lands,  35  N.  J.,  497;  Yeatmani;.  CrandaU,  11  La.  An.,  239;  New  Orleans f. 
Drainage  Co.,  11  La.  An.,  338.  It  is  no  objection  to  an  assessment  of  bene- 
fits, that  it  is  made  in  proportion  to  value ;  tliat  may  be  a  proper  basis  if  the 
commissioners  think  it  just.  Piper's  Appeal,  33  Cal.,  530.  Whether  the 
property^^sothin  a  representative  district  wijl  be  benefited  is  a  legislative 
question.  Its  decision,  whether  made  by  the  legislature  or  by  some  subordi- 
nate authority,  is  in  general  final,  and  cannot  be  contested  by  individual 
property  owners.  Pearson  v.  Zable,  78  Ky.,  170.  But  when  the  assessment 
in  any  one  case  is  limited  to  half  the  assessed  value  of  the  lands,  tlie  autlior- 
ities  cannot  evade  the  limitation  by  laying  two  assessments  for  what  in  fact 
is  but  one  improvement.     Matter  of  Walter,  75  N.  Y.,  354. 

estate  V.  District  Court,  29  Minn.,  62;  Chamberlain  v.  Cleveland,  34  Ohio 
St.,  551 ;  Petition  of  Cruger,  84  N.  Y.,  619. 

3  If  a  legislative  act  directs  such  sum  to  be  levied  as  the  cost  of  a  work 
as  shall  be  shown  by  the  books  and  vouchers  of  officers,  without  further 
inquiry  as  to  their  correctness  or  as  to  benefits,  the  act  is  void.  People  v. 
Houston,  54  Cal.,  536.  For  difference  between  cost  and  benefits  in  these 
cases  see  Johnson  v.  Milwaukee,  40  Wis.,  315.  Where  an  assessment  is  or- 
dered for  the  cost  of  a  work,  it  is  to  be  presumed  that  in  the  legislative  judg- 
ment the  cost  would  not  exceed  the  benefits.  Petition  of  Roberts,  81  N.  Y. , 
62.  It  is  no  defense  to  an  assessment  for  a  street  improvement  that  a  canal 
has  been  taken,  for  the  street  without  a  new  condemnation,  or  that  the  city 
has  given  a  railway  company  the  right  to  lay  its  track  in  the  street.  Rich- 
ards V.  Cincinnati,  31  Ohio  St.,  506. 
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pressive  as  to  give  demonstration  that  the  proper  authority  had 
never  determined  the  case  on  the  principles  of  taxation,  the 
wrong  must  always  be  open  to  correction.  A  man's  property 
is  not  to  be  taken  from  him  with  impunity,  and  without  re- 
dress, by  sunply  calhng  the  appropriation  an  assessment,  when 
it  is  not  such  in  its  elements.^ 

When  the  estimate  of  benefits  is  referred  to  assessors,  by 
whatever  name  they  may  be  called,  the  rule  of  conclusiveness 
here  stated  must  apply  to  their  action.  The  remedy  of  one 
who  considers  himself  unfairly  assessed  is  to  apply  for  redress 
to  the  statutory  tribunal,  if  one  is  provided  with  the  power  to 
review.  In  aU  collateral  proceedings,  the  benefits  assessed  are 
conclusively  presumed  to  be  received,  and  the  assessment  is  not 
open  to  revisal  or  review.^ 

1  state  V.  Elizabeth,  37  N.  J.,  330;  Minn.  Linseed  Oil  Co.  v.  Palmer,  20 
Minn.,  468;  Thomas  v.  Gain,  35  Mich.,  155. 

2  Baltimore  v.  Hughes,  1  Gill  &  J.,  480;  Nor.  Indiana  R.  R.  Co.  v.  Con- 
nelly, 10  Ohio  St.,  159, 165;  Commonwealth  v.  Woods,  44  Pa.  St.,  113;  Wray 
V.  Pittsburg,  46  Pa.  St.,  365,  369;  People  v.  Hagar,  52  Cal.,  171;  Pearson  v. 
Zable,  78  Ky.,  170;  State  v.  Jersey  City,  42  N.  J.,  97;  Eicketts  v.  Spraker, 
77  lud.,  371.  Counterclaims  of  parties  for  damages  cannot  be  set  off  against 
the  assessment.  "Wliitney  v.  Boston,  106  Mass.,  89.  The  English  sewer 
cases  allow  great  latitude  to  the  commissioners  in  the  assessment  of  benefits. 
They  are  largely  coUated  in  Soady  v.  Wilson,  3  Ad.  &  EL,  248,  and  it  is 
said  by  Lord  Denman,  Ch.  J.,  "from  Keighley's  Case,  10  Rep.,  143  h,  to  Rex 
V.  Commissioners  of  Sewers  for  the  Tower  Hamlets,  9  B.  &  C,  517,  the  doc- 
trine laid  down  in  them  all  is  uniform  and  undisputed,  as  applicable  to  the 
present  question.  It  i-ests  on  the  principle  that  every  one  whose  property 
derives  benefits  from  the  works  of  the  commissioners  may  be  assessed  to 
the  rates  they  impose.  The  benefit  is  not  required  to  be  immediate,  nor  do 
the  cases,  or  the  commission  itself,  or  the  statutes,  say  anything  of  the 
natm-e  or  amount  of  the  benefit.  Possibly  that  benefit  may  be  so  extremely 
small  that  a  jury  would  not  have  found  the  fact  stated  in  the  case.  ■  But  on 
the  other  hand  the  benefit  may  be  of  high  value ;  as  if  a  house  were  inacces- 
sible because  surrounded  by  marshes,  and  the  work  of  sewerage  had  made 
them  hard  and  passable.  .  .  If  the  commissioners  had  jurisdiction,  this 
court  would  not  inquire  whether  they  had  correctly  exercised  their  judgment, 
in  an  action  of  trespass  for  levying  the  rate.  But  as  the  jurisdiction  results 
from  the  fact  of  benefit  being  derived,  and  the  case  expressly  states  that 
some  benefit  was  derived,  we  think  ourselves  bound  by  the  finding  to  say 
that  the  defendant  had  authority  to  levy  the  rate,  and  is  consequently  entitled 
to  our  judgment."  It  is  nevertheless  held  competent  to  show,  in  opposition  to 
the  assessment,  that  no  benefit  was  received.  This  is  on  the  ground  that 
jurisdiction  to  make  any  assessment  against  a  party  depends  on  his  prem- 
ises being  benefited,  and  the  commissioners  cannot  determine  the  question 
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The  broad  latitude  of  legislative  and  administrative  discretion 
in  these  cases  undoubtedly  opens  the  door  to  many  abuses,  and 
it  may  be  a  reason  for  carefully  criticising  the  proceedings,  in 
order  to  see  that  the  law  has  been  strictly  observed ;  but  it  can 
constitute  no  reason  for  the  judiciary  taking  upon  itself  the 
correction  of  legislative  mistakes  and  errors  of  judgment. 
When  a  judicial  review  is  given  of  the  proceedings  of  assessors, 
an  opportunity  may  be  afforded  for  laying  down  the  proper 
controlling  principles ;  but  in  other  eases  it  must  be  assumed 
that  the  assessors  have  had  the  proper  rules  in  view  for  their 
own  direction.  It  is  clear  that  any  assessment  is  wrong  which 
charges  lands  with  a  sum  beyond  the  special  benefits  received. 
If  the  cost  of  any  improvement  exceeds  the  local  and  peculiar 
benefits,  the  improvement  should  either  not  be  made  at  aU,  or 
the  excess  should  be  assumed  by  the  public,  and  become  a  part 
of  the  general  levy.  In  making  an  assessment  of  actual  bene- 
fits, it  may  undoubtedly  be  proper  to  take  into  consideration 
the  fact  of  the  property  being  devoted  to  a  permanent  use, 
which  for  the  time  being,  at  least,  renders  the  market  value  of 
little  or  no  moment.  It  has  already  been  stated  that  this  does 
not  preclude  the  property  being  assessed  for  benefits.  As  has 
been  justly  remarked  of  some  cases  of  this  nature  which  have 
been  considered  by  the  courts,  when  lands  were  devoted  to 
church  or  cemetery  purposes,'  "  objections  to  the  assessment 

of  jurisdiction  in  their  own  favor  conclusively.  Masters  v.  Scroggs,  3  M.  & 
S.,  447;  Stafford -y.  Hamston,  3  B.  &  B.,  691.  See  Neave  v.  Weather,  3  Q. 
B.,  984.  But  in  England,  ratability  once  established,  no  question  of  the 
amount  of  benefit  is  permitted  to  be  raised.  Regina,  v.  Head,  9  Jur.,  N.  S., 
871.  The  question  whether  property  is  benefited  or  not  is  one  of  detail,  on 
which  the  federal  Supreme  Court  will  not  pass.  Davidson  v.  New  Orleans, 
96  TJ.  S.,  97.  The  burden  of  showing  a  local  assessment  to  be  excessive 
is  upon  those  who  contest  it.  Bigelow  v.  Boston,  130  Mass.,  336.  Every  pre- 
sumption is  in  favor  of  correctness.  Petition  of  Brady,  85  N.  Y.,  268 ;  In  re 
Bassford,  50  N.  Y.,  509.  As  to  the  necessity  for  proximate  equality,  see 
Preston  v.  Roberts,  12  Bush,  570.  If  an  assessment  exceeds  the  value  of 
the  lot  assessed,  it  is  an  unconstitutional  appropriation  of  property.  Zoeller 
V.  Kellogg,  4  Mo.  Ap.,  163.  Where  commissisners  for  a  local  improvement 
were  to  pass  upon  the  question  whether  the  contract  therefor  was  free  from 
fraud,  it  was  held  that  their  determination  was  final.  Petition  of  Kendall, 
85  N.  Y.,  303,  citing  Matter  of  Peugnet,  67  N.  Y.,  441,  and  questioning 
Matter  of  Burmeister,  76  N.  Y.,  174. 

1  Matter  of  Mayor,  etc.,  llJohns.,  77;  Matter  of  Albany  Street,  11  Wend., 
150. 
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proceed  on  the  ground  that  the  owner  cannot  apply  the  prop- 
erty to  any  new  or  different  use.  "When  the  owner  has  the 
uarestrained  power  of  alienation,  and  the  property  may  be 
converted  to  any  new  use  at  his  pleasure,  it  is  difficult  to  see 
how,  upon  any  principle,  an  exception  can  be  made  to  the  rule 
regai'ding  only  the  market  value.  After  the  o\vner  has  escaped 
what  would  otherwise  be  a  great  burden,  on  the  ground  that 
he  does  not  intend  to  use  the  property  in  a  way  which  will 
make  the  improvement  beneficial,  he  may  change  his  mind, 
throw  the  property  into  the  market,  and  realize  advantages  for 
which  others  have  been  made  to  pay." '  And  the  remark  is  as 
applicable  to  those  temporarily  appropriated  to  church  or  other 
special  purposes  as  to  any  others.  The  fact  is  only  a  circum- 
stance to  be  considered  by  the  assessors  in  making  up  their 
estimate.^ 

The  fact  that  a  railroad  company,  or  a  plankroad  or  turnpike 
company,  has  an  easement  in  a  pubho  street  of  a  permanent 
nature,  and  the  right  to  occupy  it  for  the  corporate  purposes, 
does  not  preclude  the  street  being  improved  at  the  expense  of 
adjoining  property.  It  still  remains  a  public  street,  and  sub- 
ject to  the  same  right  of  control  as  before,  except  as  the  right 
is  qualified  by  the  easement  granted  to  the  private  corpora- 
tion.' 

An  assessment  should  be  Mmited  to  the  actual  cost  of  the 
improvement ;  *  but  this  may  properly  include  all  incidentals, 
such  as  the  cost  of  supporting  walls  to  lots  which  have  been 
cut  into,  cost  of  drains  to  protect  the  work,  cost  of  advertising, 
engineering,  superintendence,  etc.*    But  when  all  proper  items 

1  State  V.  Newai-k,  35  N.  J.,  157,  167. 

2 People  V.  Syracuse,  63  N.  Y.,  291. 

'Bagg  V.  Detroit,  5  Mich.,  336;  State  v.  Atlantic  City,  34  N.  J.,  99.  And 
see  State  v.  New  Brunswick,  34  N.  J.,  395;  Richards  v.  Cincinnati,  31  Ohio 
St.,  506. 

^Schenely  v.  Commonwealth,  36  Pa.  St.,  9;  Chamberlain  v.  Gleveland,  34 
Ohio  St.,  551 ;  Hanscom  v.  Omaha,  11  Neb.,  37. 

5  Longworth  v.  Cincinnati,  34  Ohio  St.,  101.  If  lateral  support  of  a. lot  is 
removed  in  grading  a  street,  the  cost  of  a  supporting  wall  cannot  be  charged 
upon  the  lot  owner  as  a  part  of  the  improvement.  Armstrong  v.  St.  Paul, 
30  Minn.,  299.  The  costs  of  grading  and  of  collecting  ai-e  properly  included 
in  an  assessment  for  paving  in  Maryland.  Dashiel  v.  Baltimore,  45  Md„ 
615.  See  Petition  of  Lowden,  89  N.  Y.,  548;  Matter  of  Mut.  Life  Ins  Go" 
89  N.  Y.,  530.  ■       ■' 
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of  cost  are  included,  if  the  sum  levied  appreciably  exceeds  the 
amount,  there  is  a  plain  excess  of  authority  in  laying  it,  and 
the  levy  must  be  treated  as  illegal.^  But  there  is  no  reason  in 
the  nature  of  things  why  an  assessment  should  not  be  made 
before  the  work  is  actually  done,  and  before  the  cost  shall  be 
finally  and  conclusively  determined.  It  is  usually  desirable 
that  the  collection  of  the  assessment  should  proceed  as  the 
work  progresses,  that  the  contractor  or  workmen  may  be  paid 
when  it  is  completed.  Indeed  the  charters  of  very  many  cities 
forbid  that  any  payments  shall  be  made  by  the  corporation, 
for  any  street  or  other  local  work,  except  from  a  fund  to  be 
provided  by  a  special  assessment  made  for  the  purpose ;  and  it 
is  obvious  that  such  works  would  only  be  constructed  at  very 
serious  disadvantage,  and  at  much  greater  expense,  if  no  pay- 
ment could  be  made  as  the  work  progressed.  It  has  been  said 
that,  in  assessing  benefits  under  statutes  permitting  it,  a  city 
common  council  "is  the  agent  and  instrument  of  the  land 
owners  in  respect  to  these  improvements.  The  work  is  to  be 
conducted  and  completed  under  its  direction.  It  is  to  ascer- 
tain how  much  certain  owners  are  to  pay  and  others  receive ; 
to  collect  the  money  and  see  that  it  is  apphed  to  the  purposes 
of  the  improvement.  Its  authority  must  be  strictly  pursued."  ^ 
But  it  must  also,  in  order  to  be  enabled  to  perform  its  agency 
to  advantage,  be  allowed  to  make  the  assessment,  and  even  the 
collection  if  it  shall  be  deemed  proper,  in  advance.  It  has 
been  repeatedly  held  that  this  is  admissible.^  The  assessment 
must  of  course  be  made  upon  an  estimate  which  may  be  more 
or  less  incorrect,  as  aU  estimates  for  public  works  are  likely  to 
be,  but  the  liability  to  error  ought  not  to  defeat  a  special  any 
more  than  a  general  levy  for  future  purposes.  If  it  prove  too 
large  it  is  not  fatal,*  though  the  excess  properly  belongs  to  the 
lot  owners,  who  would  be  entitled  to  have  it  returned  to  them. 
In  assessing  benefits  the  cost  of  the  whole  work  distributed 
through  the  whole  district  is  to  be  kept  in  view ;  the  assessors 

I'Mnn.  Linseed  Oil  Co.  v.  Palmer,  30  Minn.,  468. 

^ Brown,  J.,  in  Howell  v>  Buflfalo,  15  N.  Y.,  513,  citing  McCuUough  v. 
Brooklyn,  33  Wend.,  458;  Lake  v.  WUliamsburgli,  4  Denio,  530;  Sharp  v. 
Speir,  4  HiU,  76. 

s-Manice  v.  New  York,  8  N.  Y.,  130;  Henderson  v.  Baltimore,  8  Md.,  353; 
ScoviUe  V.  Cleveland,  1  Ohio  St.,  189. 

^Scoville  V.  Cleveland,  1  Ohio  St.,  136. 


666  LAW   OF  TAXATION.  [CH.  XX. 

cannot  restrict  themselves  in  the  case  of  any  particular  lot  to 
the  cost  of  the  improvement  in  front  of  it.^  But  at  the  same 
time  they  must  carefully  keep  within  the  district ;  this  is  as 
imperative  as  it  is  in  ordinary  taxation.^ 

As  in  the  case  of  ordinary  taxes,  assessments  are  made  either 
against  the  land  as  such,  or  against  the  separate  interests  which 
individuals  have  in  the  land,  according  as  the  statute  shall 
prescribe.  In  either  case  there  should  be  a  sufficient  descrip- 
tion of  the  land  for  the  purpose  of  identification,^  and  in 
the  latter  case  it  is  imperative  that  the  separate  interests  be 
taken  notice  of  in  the  assessment.*    If  the  assessment  is  to  be 

^ Ex  parte  Mayor  of  Albany,  23  Wend.,  277.  See  State  v.  Portage,  13 
Wis.,  567.  Items  of  cost  improperly  included  may  be  deducted  in  proceed- 
ings to  set  the  assessment  aside,  and  the  balance  sustained.  Matter  of  Met. 
Gas  light  Co.,  85  N.  Y.,  526;  In  re  Merriam,  84  N.  Y.,  596.  When,  in 
raaking  a  street  improvement,  squares  formed  by  the  intersection  of  other 
streets  are  crossed  and  improved,  the  city  may,  if  the  object  in  improving 
the  squares  is  the  improvement  of  the  street,  assess  the  whole  expense  upon 
the  same  property  on  wliich  the  other  expenses  of  the  improvements  are 
assessed.  Creighton  v.  Scott,  14  Ohio  St.,  438.  See  Motz  v.  Detroit,  18 
Mich.,  495. 

2  Matter  of  Livingston  Street,  18  Wend.,  556;  Turpin  v.  Eagle  Creek,  etc.. 
Gravel  Road  Co.,  48  Ind.,  45.  A  statute  provided  for  vievrers  to  decide 
upon  the  expediency  of  a  proposed  street  extension,  and  to  "  ascertain  and 
determine  what  lots  in  the  vicinity  of  said  extension  'wiU  probably  be  ben- 
efited by  the  opening  of  the  said  street,  and  divide  and  apportion,  on 
equitable  principles,  the  amount  that  each  shall  separately  contribute  to 
defray  the  damage  incuiTed,"  etc.  Held,  that  the  term  "vicinity  "  is  not, a 
matter  of  eyesight  only,  but  for  the  judgment  also.  Rogers,  J.,  in  Exten- 
sion of  Hancock  St.,  18  Pa.  St.,  26,  33. 

3  Sharp  V.  Johnson,  4  Hill,  93.  For  descriptions  which  consisted  of  dia- 
grams of  the  property,  which  were  held  insufficient  in  an  assessment,  see 
Himmehnann  v.  Cahn,  49  Cal.,  282;  San  Francisco  v.  Quaokenbush,  53  Cal., 
52;  Himmelmann  v.  Bateman,  50  Cal.,  11.  See,  also,  Norton  v.  Courtney, 
53  Cal.,  691;  Whiting  v.  Quackenbush,  54  Cal.,  306;  Williams  v.  McDonald, 
58  Cal.,  537;  Brady  v.  Page,  59  Cal.,  52. 

4 Matter  of  De  Graw  Street,  18  Wend.,  568.  An  assessment  to  "owners 
and  occupants  "  for  benefits  is  not  the  same  thing  as  an  assessment  on  the 
lands.  Shai-p  v.  Speir,  4  Hill,  76.  Where  the  assessment  is  to  be  of  the 
benefits  "  beyond  that  general  advantage  which  aU  real  property  in  the  city 
may  receive  therefrom,"  and  the  adjudication  is  that  the  estates  have  been 
benefited  certain  amounts,  this  is  presumed  to  have  been  made  as  the  ordi- 
nance contemplates.  Jones  v.  Boston,  104  Mass.,  461.  Where,  by  the  stat- 
ute, the  assessment  is  authorized  upon  "  the  enhanced  value  of  the  land," 
the  improvement  upon  the  land  must  be  excluded  from  consideration.  Peo- 
ple V.  Austin,  47  Cal.,  353.     An  assessment  is  void  if  not  made  by  the  stand- 
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made  by  a  board  of  several  persons,  they  must  act  as  a  board 
jointly.' 

In  some  cases  statutes  provide  for  an  appeal  from  the  assess- 
ment to  some  superior  administrative  authority  or  to  a  court. 
In  other  cases  confirmation  of  the  assessment  is  provided  for 
and  must  take  place  before  it  has  legal  force.  Whatever  notice 
is  required  of  the  assessment,  or  of  other  proceedings  which  are 
to  render  it  effectual,  must  be  given  with  the  same  strictness  as 
in  the  earher  proceedings.^  "What  questions  shall  be  open  on 
the  appeal,  and  in  what  manner  they  shall  be  disposed  of,  must 
be  determined  on  an  inspection  of  the  statute.^  Purely  tech- 
nical objections  to  the  proceedings  will  be  disregarded  every- 
where;* and  if  the  appellate  tribunal  is  given  authority  to 
correct  substantial  errors,  it  may  do  so  whenever  practicable 
consistent  with  a  just  protection  to  the  rights  of  parties.* 

ard  fixed  by  law.  State  v.  District  Court,  29  Minn.,  62.  It  is  not  necessarily- 
void  because  of  exceeding  the  valuation  of  the  lot  for  annual  taxation ;  there 
being  no  showing  how  near  it  comes  to  actual  value,  or  that  it  exceeds  the 
benefits.  Matter  of  Sackett,  etc..  Streets,  74  N.  Y.,  95.  As  to  how  value 
is  to  be  arrived  at,  see  Matter  of  St.  Joseph's  Asylum,  69  N.  Y.,  353.  As  to 
when  a  park  can  be  said  to  be  "  laid  out,"  within  the  meaning  of  an  im- 
provement statute,  see  Foster  v.  Park  Commissioners,  133  Mass.,  821. 

1  People  V.  Hagar,  49  Cal.,  239.  See,  as  to  the  meaning  of  a  requirement 
that  the  commissioners  shall  "  jointly  view  and  assess  upon  each  and  every 
acre,"  etc.,  People  v.  Hagar,  52  Cal.,  171.  It  has  been  held  that  where  no 
assessment  district  is  created,  an  act  providing  for  commissioners  to  assess 
benefits  and  damages,  who  shall  be  disinterested  freeholders,  is  impractica- 
ble, since  it  cannot  be  known,  when  the  commissioners  are  sworn,  whether 
or  not  they  are  disinterested.    Montgomery  Avenue  Case,  54  Cal.,  579. 

2  A  requirement  of  six  days'  notice  held  to  be  six  days  exclusive  of  Sun- 
day. Sewall  V.  St.  Paul,  20  Minn.,  511.  An  immaterial  departure  from  the 
statute  in  giving  notice  wiU  not  be  fatal.    Petition  of  Lowden,  89  N.  Y.,  548. 

3  See  Eno  v.  New  York,  68  N.  Y.,  314 ;  Teogarden  v.  Eacine,  56  Wis.,  545 ; 
Alden  v.  Springfield,  121  Mass.,  27. 

*  Whiting  V.  Quaokenbush,  54  Cal.,  306 ;  Dyer  v.  Parrott,  60  Cal.,  551 ;  San 
Francisco  v.  Certain  Eeal  Estate,  50  Cal.,  188.  Objections  to  proceedings  for 
condemning  a  street  cannot  defeat  a  subsequent  paving  assessment.  Dash- 
iellv.  Baltimore,  45  Md.,  615.  An  over  estimate  of  the  area  of  an  estate 
will  not  be  regarded  if  it  is  not  over  assessed.  Keith  v.  Boston,  130  Mass., 
108.  In  a  suit  for  a  paving  assessment  in  Maryland  it  is  immaterial  that  it 
is  made  in  the  name  of  a  former  owner.    Dashiel  v.  Baltimore,  45  Md.,  615. 

5  A  jury  on  an  appeal  by  one  lot  owner  from  an  assessment  wiU  not  con- 
sider the  relative  benefits  to  other  estates  if  they  find  the  appellant's  estate 
to  be  benefited  and  correctly  assessed.  Keith  v.  Boston,  120  Mass.,  108; 
Snow  V.  Fitchburg,  136  Mass.,  183.    Where  a  lot  owner  has  paid  for  improv- 
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Collection  of  Assess?n.ents.  Collection  may  be  provided  for 
in  any  of  the  methods  admissible  in  other  cases,  and  what  has 
been  said  on  the  subject  of  collection  of  general  taxes  is  there- 
fore applicable  to  the  collection  of  special  assessments  "when- 
ever the  proceedings  are  analogous.^  It  has  become  customary, 
liowever,  to  provide  by  laAV  that  in  the  case  of  city  improve- 
ments the  contractor  shall  look  solely  to  an  assessment  upon  the 
lots  benefited  for  his  compensation ;  the  collection  under  some 
laws  to  be  made  by  the  municipality,  and  under  others  by  the 
contractor  himself.  Such  laws  raise  special  questions,  and  de- 
cisions upon  some  of  them  are  referred  to  in  the  margin.^    They 

ing  part  of  an  alley  fronting  his  land,  he  may  be  relieved,  under  an  author- 
ity for  correcting  an  assessment,  from  the  cost  of  improving  the  remainder. 
Beck  V.  .Obst,  13  Bush,  268.     See  Chicago  v.  Sherwood,  104  lU.,  549. 

Under  a  statute  giving  commissioners  power  after  final  order  to  make  any 
change  or  addition  necessary,  the  failure  to  place  benefited  lands  upon  the 
assessment  roll  for  a  road  tax  is  a  mere  ii-regularity  which  will  not  avoid  the 
tax,  and  may  at  any  time  be  corrected  by  the  commissioners.  And  the  mis- 
conduct of  the  commissioners  in  selling  lower  than  the  statute  authorizes, 
tho  bonds  wliich  the  tax  is  to  pay,  will  not  afl^ect  its  legality.  Eicketts  v. 
Spraker,  77  Ind.,  371;  Stoddai'd  v.  Jolmson,  75  Ind.,  20. 

1  If  the  collection  of  special  assessments  is  enforced  by  imposing  penalties, 
only  such  as  ai'e  strictly  within  the  range  of  the  statute  are  admissible. 
Ankeny  i\  Hermigsen,  54  la.,  29. 

-Illinois.  Under  a  conti-act  to  look  only  to  the  special  assessment,  the 
contractor  has  no  other  remedy,  providing  the  city  is  in  good  faith,  and  with 
reasonable  diligence,  proceeding  to  make  collections  by  means  of  such  assess- 
ments. Chicago  V.  People,  48  111.,  416.  But  if  the  city  has  no  power  to 
make  such  an  assessment,  and  the  improvement  has  been  made  without  amy 
express  contract,  the  city  is  liable,  upon  an  implied  contract,  to  pay  in  the 
usual  way,  notwithstanding  it  was  understood  the  conti-actor  should  rely  on 
an  assessment.  Maher  v.  Chicago,  38  111.,  266.  See,  also,  Chicago  v.  People, 
56  111.,  327. 

Louisiana.  When  the  contractor  for  a  public  work  loses  lois  remedy 
against  the  land,  by  reason  of  the  neglect  of  the  authorities  to  give  the  proper 
notice  to  the  owner,  or  of  other  fault  on  their  part,  an  action  may  be  main- 
tained against  the  municipality  for  the  contract  price.  Bouhgny  v.  Dor- 
menon,  3  Mart.  (La.),  N.  S.,  455;  Newcomb'y.  Police  Jury,  4  Rob.  (La.),  233; 
O'Brien  v.  Police  Jmy,  3  La.  An.,  355;  Michel  v.  PoMce  Jury,  3  La.  An.,  138; 
Same  v.  Same,  9  La.  An.,  67.  If  the  municipality  contracts  with  a  paver 
that  lot  proprietors  shall  pay  a  certain  portion  of  the  cost  of  the  pavement, 
and  they  refuse  or  neglect  to  do  so,  the  municipality  is  liaMe.  Cronan  v. 
Municipality  No.  1,  5  La.  An.,  537.  So,  if  by  contract  the  municipality  is  to 
pay  one-thu-d  the  cost  of  a  work  and  tlie  lot  owners  two-thuds,  but,  by  suit, 
it  is  determined  that  the  lot  owners  can  be  charged  one-third  only,  the 
municipality  is  liable  for  the  two-thii-ds.    Fournier  v.  Municipality  No.  1,  5 
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show  that  where  such  is  the  law  the  city  becomes  hable  to  the 
contractor  only  in  case  its  officers  have,  through  bad  faith  or 

La.  An.,  298.  As  to  suits  in  the  name  of  the  corporation  for  the  benefit  of 
the  contractor,  see  New  Orleans  v.  Wu-e,  20  La.  An.,  500. 

Wisconsin.  When  the  contractor  is  to  be  paid  by  certificates,  showing 
the  amount  chargeable  to  each  lot,  which  are  to  be  collected  as  a  tax,  he 
cannot  maintain  an  action  against  the  city,  but  must  depend  on  the  collec- 
tion of  the  certificates.  Wlialen  v.  La  Crosse,  16  Wis.,  371 ;  Finney  v.  Osh- 
kosh,  18  Wis.,  209;  Fletcher  v.  Oshkosh,  18  Wis.,  333.  The  failure  of  a 
contractor  to  complete  his  work  in  time  cannot  be  taken  advantage  of  by  a 
lot  owner  to  defeat  a  sale  unless  he  can  show  he  was  injured  thereby.  Fass 
V.  Seehawer,  60  Wis.,  575. 

Kentucky.  When  the  contractor  has  agreed  to  take  and  collect  the  as- 
sessments as  his  pay,  he  cannot  hold  the  city  liable,  unless  it  may  be  in 
cases  where  the  whole  proceedings  are  void,  or  the  city  neglects  its  duty ;  as 
where  it  fails  to  observe  the  requirements  of  the  charter  necessary  to  make 
the  lot  owners  liable.  Kearney  v.  Covington,  1  Met.  (Ky.),  339.  For  a  case 
of  very  peculiar  contract,  see  Louisville  v.  Henderson,  5  Bush,  515.  Under 
a  charter  providing  that  a  city  should  not  be  liable  to  contractors  for  street 
improvements  except  when  it  may  enforce  payment  from  the  property  ben- 
efited, it  is  held  that,  inasmuch  as  the  city  has  implied  power  to  make  such 
improvements,  if  it  is  without  legal  means  to  enforce  payment  therefor,  it 
will  be  liable  itself.  Louisville  ■;;.  Nevin,  10  Bush,  549.  But  the  fact  that 
the  council,  when  having  power  to  compel  payment,  has  either  by  affirma- 
tive action  or  neglect  rendered  enforcement  of  payment  from  the  property 
impossible,  will  not  impose  the  liability  upon  the  city.  Craycraft  v.  Sel- 
vage, 10  Bush,  696. 

Maryland.  Where  artesian  wells  were  ordered  on  a  petition,  the  order 
reciting:  "The  petitioners  to  be  responsible  for  all  expenses  that  may 
occur  in  sinking  said  artesian  wells,  if  a  failure  should  take  place  in  the 
attempt  to  procure  water,"  it  was  held,  the  contractors  must  look  to  the  peti- 
tioners, and  not  to  the  city.     Eiippert  v.  Baltimore,  23  Md.,  184. 

Kansas.  Wlien,  before  ordering  an  improvement,  it  was  necessary  that 
a  petition  should  be  presented  by  a  majority  of  the  resident  property  owners 
to  be  affected  thereby ;  and  that  there  should  be  a  stipulation  in  the  contract 
that  the  contractor  should  look  to  the  property  owners  benefited  for  his  pay, 
and  that  the  city  would  not  be  liable,  a  contract  was  let  without  such  peti- 
tion being  presented,  and  not  containing  the  above  stipulation ;  it  was  held 
that  the  contractor,  after  failing  to  collect  the  amount  from  the  property 
holders,  could  not  make  the  city  liable  for  the  amount.  Leavenworth  v. 
Rankin,  3  Kan.,  357.  But  in  Kansas,  the  city  is  primarily  Uable  to  a  con- 
tractor for  grading,  and,  unless  it  levies  a  valid  tax  and  provides  some 
means  for  enforcing  it  against  the  lot  owners,  it  wUl  remain  liable.  Leaven- 
worth V.  Mills,  6  Kan.,  288.  A  city  of  the  second  grade  may  issue  bonds 
and  pledge  its  faith  and  credit  for  their  payment  in  order  to  pay  contractors 
for  improvements,  though  it  might  agree  simply  to  lay  a  special  assessment 
or  tax,  and  leave  the  contractor  to  look  to  that.  Wyandotte  v.  Zeitz,  21 
Kan.,  649.     By  the  terms  of  a  paving  contract,  a  city  was  to  pay  by  levying 
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otherwise,  so  failed  in  their  duty  in  respect  to  the  assessment 
as  to  defeat  or  prejudice  collection  by  him. 

a  special  tax  upon  abutting  property,  and  the  contractors  were  to  look  only 
to  the  tax  for  their  pay.  In  making  the  apportionment,  the  city  engineer 
committed  an  error.  As  soon  as  discovered,  it  was  coi-rected  by  a  reappor- 
tionment. While  the  tax  was  being  collected  under  the  reapportionment, 
the  contractors  sued  the  city.  Held,  the  action  would  not  He ;  they  must 
look  to  the  tax  for  their  pay.     Casey  v.  Leavenworth,  17  Kan.,  189. 

Indiana.  Where  the  charter  provides  that  the  city  shall  be  liable  for  the 
paving  of  so  much  of  the  street  as  is  occupied  by  streets  or  alleys  crossing 
the  same,  and  that  the  contractor  must  look  to  the  owners  of  the  bordering 
lands  for  the  remainder,  held,  that  if  the  contractor  failed  to  collect  from 
these  proprietors,  he  could  not  recover  the  amount  from  the  city.  New 
Albany  v.  Sweeney,  13  Ind.,  245.  See,  also,  Johnson  v,  Indianapolis,  16 
Ind.,  337. 

California.  See  Lucas  v.  San  !Bk-ancisco,  7  Cal.,  463,  474,  for  a  doctrine 
corresponding  to  that  in  the  case  cited  above  from  Indiana.  The  demand 
for  the  payment  of  a  street  assessment  should  be  made  on  each  lot  for  the 
amount  due  thereon.  It  is  not  enough  to  demand  on  two  the  aggregate 
amount  due  on  them  both.  Schirmer  v.  Hoy t,  54  Cal. ,  380.  The  demand 
must  be  for  the  amount  properly  chargeable,  and  not  for  an  amount  which 
is  not  authorized  by  the  resolution  of  intention.  Failure  to  appeal  to  the 
board  of  supervisors  does  not  bar  the  tax  payer  from  defending  a  suit  to  re- 
cover the  assessment.     Donnelly  v.  Howard,  60  Cal.,  391. 

Massachusetts.  When  the  contractor  for  a  dike  was  to  be  paid  from  as- 
sessments, and  after  their  payment  the  town  was,  by  statute,  liable,  it  was 
held  there  was  no  UabiUty  until  such  payment.  Hendrick  v.  West  Spring- 
field, 107  Mass.,  541. 

Michigan.  When,  by  law  and  by  his  contract,  the  contractor  is  to  look 
only  to  a  special  fund  raised  by  assessment  for  his  compensation,  he  cannot 
hold  the  city  Hable  in  the  absence  of  any  negligence  in  levying  or  collecting 
the  assessment.  See  Goodrich  v.  Detroit,  12  Mich.,  279;  Second  National 
Bank  v.  Lansing,  25  Mich.,  207.  But  the  city  is  liable  if  it  misappropriates 
the  special  fund.  Chaffee  v.  Granger,  6  Mich.,  51 ;  Lansing  v.  Van  Gorder, 
24  Mich.,  456. 

New  York.  Where,  by  city  charter,  the  contractor  for  a  city  work  is  to 
be  paid  from  an  assessment  levied  for  the  purpose,  he  cannot  maintain  a 
suit  against  the  city  before  the  assessment  is  collected,  in  the  absence  of  de- 
fault on  the  part  of  the  officers  to  proceed  therewith.  Hunt  v.  Utica,  18  N. 
Y.,  443.  See  Beard  v.  Brooklyn,  31  Barb.,  143;  Swift  v.  Williamsburg,  34 
Barb.,  437. 

Minnesota.  Where  the  contractor  binds  himself  to  look  to  the  property 
owners  for  his  pay,  but  fails  to  do  so,  the  city  is  not  liable  even  though  it 
has  taken  ineffectual  steps  to  make  collections  from  the  property  owners. 
Lovell  V.  St.  Paul,  10  Minn.,  390. 

Iowa.  If  a  city  agrees  to  collect  the  assessment  an^  fails  to  do  so,  it  is 
liable.    Morgan?;.  Dubuque,  28  la.,  575. 

Ohio.    If  the  contractor  takes  an  assignment  of  the  assessment  in  pay- 
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It  is  in  general  no  defense  to  an  assessment  that  the  contract 
for  the  work  has  not  been,  performed  according  to  its  terms.^ 
If  the  proper  authorities  have  passed  upon  the  question  and 
accepted  the  work  as  satisfactory,  the  acceptance  must  be  con- 
clusive; there  cannot  and  ought  not  to  be  an  appeal  from 
them  to  court  or  jury.  "  ITo  misconstruction  or  malconstruc- 
tion  of  the  work,  arising  from  the  incapacity,  the  honest  mis- 
take, or  the  fraud  of  the  contractor,  would  invalidate  the  as- 
sessment, or  relieve  the  parties  assessed  from  the  obligation  to 
pay  it.  In  this  respect  the  property  owners,  assessed  under  the 
provisions  of  the  law  for  the  cost  of  a  sewer,  must  stand  upon 
the  same  footing  with  parties  assessed  for  taxes  for  the  pubUc 
benefit.  They  take  the  hazard  incident  to'all  public  improve- 
ments, of  their  being  faulty  or  useless,  through  the  incapacity 
or  fraud  of  public  servants."  '    But  this  doctrine  must  be  con- 

ment,  he  cannot  look  to  the  city  to  make  tip  any  deficiency  in  consequence 
of  assessments  exceeding  the  value  of  lots.  Creighton  v.  Toledo,  18  Ohio 
St.,  447.  For  a  statutory  change  in  this  regard,  see  Cincinnati  v.  Diekmeier, 
31  Ohio  St.,  242.  And  see,  in  general,  Hastings  v.  Columbus,  42  Ohio  St., 
585. 

iFasst;.  Seehawer,  60  Wis.,  535.    As  to  the  right  to  make  modifications 
while  the  work  is  in  progress,  see  Hastings  v.  Columbus,  43  Ohio  St.,  585. 

^Oreen,  Chancellor,  in  State  v.  Jersey  City,  39  N.  J.,  441,  449.  See,  also, 
Eicketts  v.  Hyde  Park,  85  111.,  110;  Murray  v.  Tucker,  10  Bush,  340;  Hen- 
dersons. Lambert,  14  Bush,  34;  Municipality!;.  GuiUotte,  14  La.  An.,  297; 
Dougherty  u  MUler,  36  Cal.,  83;  Taylor  v.  Palmer,  31  Cal.,  240;  Cochran  t). 
Collins,  39  Cal.,  139 ;  Emery  v.  Bradfprd,  29  Cal.,  75.  In  the  case  last  cited. 
Sawyer,  J.,  says :  "  In  this  case  the  contract  is  admitted  by  the  pleadings  to  \ 
have  been  performed  to  the  satisfaction  of  the  superintendent.  It  was  a 
duty  devolved  upon  that  oflS.cer  to  determine  that  question  of  fact,  and  he 
did  determine  it.  There  is  no  fraud  charged — nothing  but  an  error  in 
judgment.  The  law  afforded  the  defendant  a  remedy  in  the  regular  course 
of  the  proceeding  itself,  by  which  he  might  have  had  the  error  reviewed, 
and  the  defect,  if  any,  remedied.  He  did  not  avail  himself  of  the  remedy, 
but  declined  to  appeal,  and  now  seeks  to  review  the  determination  of  the 
superintendent  collaterally.  We  think,  by  this  neglect  to  appeal,  he  has 
acquiesced  in  the  approval  of  the  work  by  the  superintendent,  and  that  his 
determination  is  conclusive.  The  principles  apphcable  to  the  review  of 
assessments  of  other  taxes  would  apply  here,  and  such  would  be  the  result 
in  respect  to  ordinary  taxes  for  state,  county  and  municipal  purposes.  Con- 
linv.  Seaman,  23  Cal.,  549;  Peoria  v.  Kidder,  36  111.,  358;  Aldrich  v.  Che- 
shire E.  E.  Co.,  1  Foster,  361;  Hughes  v.  Kline,  30  Pa.  St.,  230,  281; 
Sandford  v.  New  York,  33  Barb.,  150;  Lowell  v.  Hadley,  8  Met.,  194;  Will- 
iams V.  Holden,  4  Wend.,  237,  238;  Bouton  v.  Neilson,  3  Johns.,  475,  476; 
Windsor  v.  Field,  1  Conn.,  384.    It  was  decided  in  Nolan  v.  Eeese,  32  Cal., 
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fined  witMn.  its  proper  limits ;  it  cannot  be  extended  to  cover  a 
case  in  which,  the  authorities,  after  contracting  for  one  thing, 
have  seen  fit  to  accept  something  different  in  its  place ;  for  if 
this  might  be  done,  all  statutory  restraints  upon  the  action  of 
local  authorities  in  these  cases  would  be  of  no  more  force  than 
they  should  see  fit  to  allow  them.^  And  no  doubt  if  it  were 
claimed  that  by  fraud  the  cost  of  a  work  was  purposely  made 
excessive,  the  fact  might  be  inquired  into  and  redress  obtained, 
either  in  a  direct  proceeding  for  the  purpose,  or  on  appeal  if  a 
competent  appellate  tribunal  was  provided.^ 

Collection  ly  Sale  of  Lands.  It  is  very  proper  in  statutes 
for  the  levy  of  special  assessments  to  declare  that  the  sum  as- 
sessed in  respect  to  each  lot  or  parcel  of  land  shall  be  a  lien 
upon  it;  and  this  declaration  is  generally  made.^    It  is  also 

484,  that  fraud  in  letting  the  contract  was  no  defense  to  an  assessment.  It 
might  doubtless  be  a  reason  for  enjoining  the  execution  of  the  contract,  on 
a  bill  filed  in  due  season." 

1  Mun-ay  v.  Tucker,  10  Bush,  340 ;  Henderson  v.  Lambert,  14  Bush,  24. 

2 Matter  of  Orphan  Home,  93  N.  Y.,  116.  See  Matter  of  Eighter,  93 N.  Y., 
111.  By  statute  of  1872,  in  California,  fraud  is  made  a  defense  to  an  assess- 
ment.    Brady  v.  Eartlett,  56  Cal.,  350. 

It  is  no  defense  to  an  assessment  for  improving  a  street  that  certain  city 
officers  were  interested  in  the  contract.  Schenley  v.  Commonwealth,  36 
Pa.  St. ,  29.  Errors  in  the  legislation  of  the  city  give  no  ground  for  restrain- 
ing the  collection  of  an  assessment.    Robinson  v.  Milwaukee,  61  Wis.,  485. 

'In  People  v.  Brooklyn,  4  Ni  Y.,  419,  the  assessment  was  made  upon  "the 
owners  and  occupants  of  all  the  lands  benefited  thereby,  in  proportion  to  the 
amount  of  such  benefit."  It  was  made  a  lien  on  the  land,  but  was  to  be  col- 
lected of  the  personal  property  of  the  owner,  and  if  none,  then  of  the  land. 
As  to  hen,  see,  also,  Walsh  v.  Mathews,  39  Cal.,  133 ;  Emery  v.  Bradford,  29 
Cal.,  75;  McMasters  v.  Commonwealth,  3  Watts,  293;  Philadelphia  t>.  Tryoh, 
35  Pa.  St.,  401 ;  Schenley  v.  Commonwealth,  36  Pa.  St.,  29.  When  the  asses.s- 
ment  is  on  land,  irrespective  of  the  value  of  buildings,  the  lien  nevertheless 
aflfeots  the  buildings.  Wright  v.  Boston,  9  Cush.,  233.  When  an  assessment 
for  widening  a  street  is  made  a  lien  on  the  lot  in  the  nature  of  a  mortgage, 
with  authority  in  the  city  to  sell  for  its  satisfaction,  and  a  sale  is  made  which 
is  void,  and  money  refunded,  the  lien  remains,  and  the  sale  is  no  bar  to  fur- 
ther proceedings  to  collect.  New  York  v.  Colgate,  12  N,  Y.,  149.  Held,  in 
the  same  case,  that  a  lien  is  not  barred  sooner  than  a  mortgage  would  be. 

The  separate  estate  of  a  married  woman  is  subject  to  the  lien.  Leaven- 
worth V.  Stille,  13  Kan.,  539.  As  to  when  the  lien  attaches  for  a  drainage 
assessment  in  Indiana,  see  Scott  v.  State,  89  Ind.,  368.  Where  lands  are  sold 
for  an  assessment  the  purchaser  has  the  burden  of  showing  a  regular  sale, 
unless  the  statute  provides  otherwise.    Dederer  1?.  Voorhies,  81  N.  Y.,  153, 
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common  to  provide  for  a  sale  of  the  lands  -when  necessary  for 
the  satisfaction  of  the  assessment,  sometimes  with  and  some- 
times without  judicial  proceedings  for  the  purpose.  Special 
provision  for  such  sale  is  requisite,  since  the  customary  author- 
ity to  sell  lands  for  the  satisfaction  of  taxes  has  no  application 
to  these  proceedings.'  When  suit  is  provided  for  it  is  likely  to 
be  one  of  a  peculiar  character,  and  it  may  be  either  a  suit  in 
rem  or  a  suit  in  personam,  or  a  suit  partaking  of  the  nature  of 
both.  We  have  seen  that  under  some  statutes  the  assessment 
or  hst  when  completed  is  handed  over  to  the  contractor  for  the 
work,  who  proceeds  to  enforce  the  lien  in  his  own  favor.^  But 
whether  collection  is  to  be  made  by  the  contractor  or  by  the 
municipahty,  the  statute  must  be  the  guide  in  respect  to  the 
proceedings.'' 

1  Sharp  V.  Speii-,  4  Hill,  76.  To  the  same  point  are  Mclnery  v.  Reid,  33 la., 
410;  Men-iam  v.  Moody's  Executors,  25  la.,  163;  Paine  v.  Spratley,  5  K^n., 
535 ;  Leavenworth  v.  Laing,  6  Kan.,  274.  In  some  of  the  states  these  assess- 
ments are  by  statute  made  collectible  in  the  same  manner  as  the  ordinary 
taxes.    See  Morrison  v.  Hershire,  33  la.,  371. 

2  See  Northern  Indiana  E.  E.  Co.  v.  ConneUy,  10  Ohio  St.,  159;  Taylor  v. 
Palmer,  31  Gal,,  240;  Chambers  v.  Satterlee,  40  Cal.,  497.  In  Missouri,  in  a 
suit  on  a  special  tax  bill  for  a  street  improvement,  the  bill  is  prima  facie 
evidence  that  a  public  street  exists  where  the  improvement  was  made,  but 
this  may  be  disputed.  Seibert  v.  Allen,  61  Mo.,  483.  As  to  when  the  bill  is 
not  to  be  defeated  for  want  of  strict  compliance  with  the  statute,  see  Weber 
V.  Schergens,  59  Mo.,  389.  Inclusion  through  error  in  a  special  tax  bill  of  a 
sum  for  which  there  was  no  contract  will  not,  invalidate  it,  and  the  con- 
tractor may  collect  what  was  due  him.  Neenan  v.  Smith,  60  Mo.,  292.  See 
this  case  for  various  questions  of  practice  and  proceeding. 

As  to  collection  of  an  assessment  in  Maryland,  when  the  land  has  been 
sold  while  the  work  was  in  progress,  see  Wolff  v.  Baltimore,  49  Md.,  446. 

'  As  to  the  necessity  in  California  that  the  proceedings  should  follow  the 
statute,  see  Himmelmann  v.  Townsend,  49  Cal.,  150;  Hancock  v.  Bowman, 
49  Cal.,  413.  If  two  lots  owned  by  the  same  person  are  separately  assessed, 
each  lot  is  liable  for  its  own  assessment  only,  and  a  judgment  to  enforce  the 
lien  must  distinguish  between  them.  Brady  if.  Kelly,  53  Cal.,  371.  As  to 
the  necessity  for  publication  in  proceedings  to  enforce  the  lien,  see  People  v. 
Reay,  53  Cal.,  433.  As  to  proceedings  where  several  are  joined  as  defend- 
ants and  there  is  a  discontinuance  as  to  some,  see  Clark  v.  Porter,  53  Cal., 
409;  Parker  v.  Altschul,  60  Cal.,  380;  Diggins  v.  Reay,  54  Cal.,  535;  Harney 
V.  Appelgate,  57  Cal.,  305.  Where  the  statute  requires  that  the  owners  of  a 
lot  shall  be  sued,  the  complaint  need  not  specify  the  individual  interests. 
Whiting  V.  Townsend,  57  Cal.,  515.  As  to  opening  defaults,  see  Reclamation 
Distiict  V.  Coghill,  56  Cal. ,  607.  As  to  proceedings  where  several  tracts  owned 
by  the  same  person  are  assessed  for  the  same  improvement,  see  People  v. 
43 
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Person^al  Liability  for  Assessments.  It  is  customary  not 
only  to  make  the  assessment  a  lien  on  the  land,  but  also  to 
make  it  a  personal  charge  against  the  owner.  There  is  some 
difficulty  in  principle  in  doing  this;  a  difficulty  which  ra  some 
states  has  been  found  insurmountable,  the  courts  holding  that 
in  principle,  at  least,  it  is  not  permissible.* 

Hagar,  52  Cal.,  171.  As  to  proceedings  where  there  are  two  separate  assess- 
ments on  the  same  lots,  see  Dyer  v.  Barstow,  50  Cal. ,  653.  If  two  assessments 
are  made  for  the  same  improvement  by  reason  of  the  insufficiency  of  the 
first  to  cover  the  cost,  both  may  be  proceeded  for  in  one  suit.  District  No. 
110  V.  Feck,  60  Cal.,  403. 

In  Ohio  suit  is  authorized  to  recover  special  assessments,  and  when  one  is 
found  irregular  or  defective,  judgment  may  still  be  rendered  for  the  amount 
properly  chargeable.  Gest  v.  Cincinnati,  26  Ohio  St.,  275;  Cincinnati  v. 
Bickett,  36  Ohio  St.,  49.  It  is  error,  in  an  action  to  recover  an  assessment 
on  two  parcels  owned  by  the  same  person,  to  charge  one  lot  with  the  asses- 
ment  on  both.  Corry  v.  Folz,  29  Ohio  St.,  330.  As  to  paying  an  assessment 
from  funds  in  court,  see  Grould  v.  Baltimore,  59  Md.,  378.  As  to  enforcing 
an  assessment  against  a  county,  see  McLean  Co.  v.  Bloomington,  106  HI.,  209. 

1  See  Taylor  r.  Palmer,  31  Cal.,  240,  354;  Nesnan  v.  Smith,  50  Mo.,  525; 
Carlin  v.  Cavender,  56  Mo.,  386 ;  St.  Louis  v.  Bressler,  56  Mo.,  350 ;  Louisiana 
t;.  Miller,  68  ilo.,  467;  Higgins  v.  Ausmnss,  77  Mo.,  351 ;  Maoon  v.  Patty,  57 
Miss.,  378.  See  Craw  i'.  Tolono,  96  lU.,  255;  Virginia  v.  HaU,  96  HI.,  278; 
"Wolf  V.  Philadelphia,  105  Pa.  St.,  35. 

"  There  is  a  broad  distinction,  and  one  of  universal  recognition,  betweeji 
the  foundation  upon  which  is  based  the  right  of  general  taxation  for  gov- 
ernmental purposes,  and  that  which  supports  the  right  of  local  assessments. 
The  authority  to  impose  either  is  referred  to  the  taxing  power ;  but  the  ob- 
ject of  one,  as  giving  the  authority,  widely  differs  from  that  of  the  other. 
All  taxation  is  supposed  to  be  for  the  benefit  of  the  parson  taxed.  That  for 
raising  a  general  revenue  is  imposed  primarily  for  his  protection  as  a  mem- 
ber of  soci?ty,  both  in  his  person  and  his  property  in  general,  and  hence  the 
amount  assessed  is  against  him,  to  be  charged  upon  his  property,  and  may 
be  collected  of  him  personally.  But,  on  the  other  hand,  local  taxes  for 
local  improvements  are  merely  assessments  upon  the  property  beneSted  by 
such  improvements,  and  to  pay  for  the  benefits  which  they  are  supposed  to 
confer ;  the  lots  are  increased  in  value,  or  better  adapted  to  the  uses  of  town 
lots,  by  the  improvement.  Upon  no  other  ground  will  such  partial  taxa- 
tion for  a  moment  stand.  Other  property  held  by  the  owner  is  affected  by 
this  improvemeat  precisely  and  only  as  is  the  property  of  all  other  members 
of  the  commanity,  and  there  is  no  reason  why  it  should  be  made  to  con- 
tribute, that  does  not  ecpiaUy  apply  to  that  of  aU  others.  The  sole  object, 
then,  of  a  local  tax  being  to  benefit  local  property,  it  should  be  a  charge 
upon  that  property  only,  and  not  a  general  one  upon  the  owner.  The  latter, 
indeed,  is  not  what  is  understood  by  local  or  special  assessment,  but  the 
very  term  would  confine  it  to  the  property  in  the  locality;  for,  if  the  owner 
be  personally  liable,  it  is  not  only  a  local  assessment,  but  also  a  general  one 
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In  the  case  of  the  ordinary  taxes  no  sufficient  reason  exists 
why  those  on  lands  should  not  be  made  a  personal  charge 
against  the  owner,  if  he  is  a  resident  and  has  the  usual  oppor- 
tunity to  be  heard.  The  taxes  are  not  so  much  assessed  in 
respect  to  the  particular  lands  as  the  value  of  the  particular 
land-j  is  taken  as  the  measure  of  the  owner's  duty  to  the  state. 
He  is  not  taxed  in  consideration  of  state  protection  to  that  par- 
ticular item  of  property,  but  he  is  taxed  for  the  general  pro- 
tection which  the  state  ajffords  to  his  life,  his  lilterty,  his  family 
and  social  relations,  his  property,  and  the  Taiious  privileges  the 
law  grants  to  him.  If  a  tax  measured  by  the  property  should, 
in  its  enforcement,  take  from  him  more  than  that  property  is 
worth,  it  would  not  follow  that  the  state  had  taken  beyond  the 
equivalent  rendered.  Indeed,  the  contrary  would  be  almost 
certainly  the  fact.  It  is  different  in  the  case  of  an  a^essment 
made  upon  the  basis  of  benefits.  Such  an  assessment  r^aids 
nothing  but  the  benefit  that  is  to  be  conferred  upon  the  par- 
ticular estate.  The  levy  is  made  on  the  supposition  that  that 
estate,  having  received  the  benefit  of  a  public  improvement, 
ought  to  relieve  the  public  from  the  expense  of  making  it.  In 
such  a  case,  if  the  owner  can  have  his  land  taken  from  him  for 
a  supposed  benefit  to  the  land,  which,  if  the  land  is  sold  for 
the  tax,  it  is  thus  conclusively  shown  he  has  not  received,  and 
he  then  be  held  liable  for  a  deficiency  in  the  assessment,  the 
injustice  —  not  to  say  the  tyranny  —  is  manifest.  But  such  a 
case  is  liable  to  occur  if  assessments  are  made  a  personal  charge ; 
and  cases  like  it  in  principle,  though  less  extreme  in  the  injury 
they  inflict,  are  certain  to  occur. 

as  against  the  owner.  The  reasonableness  ot  this  restriction  will  appear 
wbea  we  reflect  that  there  is  no  call  for  a  general  execation  nntil  the  prop- 
OTty  charged  is  exhausted.  If  that  is  all  sold  to  pay  the  a^i^sment,  leav- 
ing a  balance  to  be  collected  otherwise,  we  should  have  the  legal  anomaly  — 
the  monstrons  injustice — of  not  only  wholly  absorbing  the  property  supposed 
to  be  bensfitei  and  rendered  more  valuable  by  the  improvement,  but  also 
of  entailing  ux>on  the  owner  the  loss  of  his  other  property.  I  greatly  doubt 
whether  the  legislature  has  the  power  to  authorize  a  general  charge  upon 
the  owner  of  local  property  which  may  be  assessed  for  ite  especial  benefit, 
Ttn]e«!  the  owners  of  all  taxable  property  within  the  municipaUty  are 
equally  charged.  As  to  all  property  not  to  be  so  specially  benefited,  he  stands 
on  the  satna  footing  with  others;  he  has  precisely  the  same  interests,  and 
should  be  subject  to  no  greater  burdens."  Per  Bligs,  J.,  in  Neenan  v.  Smith, 
50  Mo.,  535,  528. 
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The  eases  are  not  uncommon  in  which,  on  a  sale  of  lands  for 
the  payment  of  a  special  assessment  for  a  drain  or  a  levee,  the 
whole  estate  assessed  is  sold  and  lost  to  the  owner.  Such 
instances  may  occur  in  the  case  of  other  improvements.  If  the 
statute  allows  a  sale  to  the  highest  bidder,  the  land  may  be  lost 
to  the  owner,  leaving  a  balance  of  the  assessment  still  uncol- 
lected. The  loss  of  his  lands  is  incident  to  a  proper  exercise  of 
the  power  of  the  government,  and,  though  severe,  can  give  him 
no  ground  for  complaint.  The  assessors  have  perhaps  erred  in 
their  judgment;  but  this  may  occm'  in  any  tax  proceeding. 
The  estate  Avas  lawfully  charged  with  the  supposed  benefit, 
and  the  charge  has  been  enforced.  But  where  and  what  are 
the  benefits  to  the  individual  for  which  he  can  be  cailed  upon 
to  pay  any  deficiency  after  a  sale  of  the  estate?  Unless  the 
whole  legal  basis  of  these  assessments  has  been  misunderstood 
by  the  courts,  it  would  seem  that  there  are  none  whatever. 
But  the  practice  of  making  these  assessments  a  personal  charge 
against  resident  owners  has  not  been  uncommon.  The  Eng- 
lish statutes  go  so  far  as  to  make  them  a  personal  charge 
against  '"the  present  or  any  future  owner  of  the  property" 
assessed  until  paid.'  In  the  United  States,  personal  assessments 
of  this  nature  have  been  enforced  in  a  great  number  of  cases.^ 

1  Vestry  of  Bermondsey  v,  Ramsey,  Law  Eep.,  6  C.  P.,  247;  Plumstead 
Board  of  Works  v.  Ingoldsby,  Law  Eep.,  8  Exch..  63;  affirmed,  id.,  174. 

2 See  New  York  v.  Colgate,  13  N.  Y.,  141 ;  Gilbert  v,  Havermeyer,  2  Sand., 
508;  Manice  v.  New  York,  8  N.  Y.,  120;  People  v,  Nearing,  37  N.  Y.,  308; 
Sharp  V.  Johnson,  4  BHI,  76 ;  Cumming  «.  Brooklyn,  11  Paige,  596 ;  MoCul- 
lochv.  Brooklyn,  33  Wend.,  458;  Gouvemeur  v.  New  York,  2  Paige,  434; 
Doughty  V.  Hope,  3  Denio,  253;  Bennett  v.  Buflalo,  17  N.  Y.,  383;  People  v. 
Brooklyn,  4  N.  Y.,  420;  Brewster  v.  Syi-acuse,  19  N.  Y.,  118;  Bleeoker  v. 
Ballon,  3  Wend.,  363;  Litchfield  v.  McComber,  43  Barb.,  388;  Baltimore 
V.  Howai-d,  6H.  &  J.,  383;  Esohback  u  Pitts,  6  Md.,  71;  Clemens  v.  Balti- 
more, 16  Md.,  308;  Dashiell  i'.  Baltimore,  45  Md.,  615;  Pattersons  Society, 
etc..  24  N.  J.,  385;  Nor.  Lib.  v.  St.  Johns  Chm-oh,  13  Pa.  St.,  104;  New 
Orleans  u,  Wii-e,  30  La,  An.,  500;  Nichols  v.  Bridgeport,  23  Conn.,  190; 
LoweLLi).  Erench,  6  Cush.,  223;  Hill  v.  Higdon,  5  Ohio  St.,  243;  Ernst  v. 
Kunkle,  5  Ohio  St.,  529;  Creighton  v.  Scott,  14  Ohio  St.,  439;  Reeves  v. 
Treasurer  of  Wood  Co.,  8  Ohio  St.,  333;  Le  Fever  v.  Detroit,  3  Mich.,  586; 
Lovellr.  St.  Paul,  10  Minn,,  390;  Hazzard  v.  Heacock,  39  Ind.,  173;  Bur- 
lington V.  Quick,  47  la.,  222. 

Where  a  statute  provides  that  a  special  assessment  shall  be  a  personal 
charge  upon  the  owner  and  a  lien  on  the  lot,  an  ordinance  laying  the  assess- 
ment is  vaUd,  which  provides  that  it  shall  be  paid  by  the  property  holders 
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How  much  of  this  may  be  due  to  the  fact  that  the  right  to 
make  a  personal  assessment  was  not  contested  can   only  be  • 
matter  of  conjecture;  but  at  present  it  must  be  conceded  that 
the  weight  of  authority  is  in  favor  of  the  right.^ 

in  proportion  to  frontage,  nothing  being  said  about  its  being  a  charge  on  the 
property.  Kendig  v.  Knight,  60  la.,  29.  Assumpsit  may  be  maintained 
against  the  person  assessed,  even  though  there  be  other  remedy.  Dashiel  v. 
Baltimore,  45  Md.,  615.  The  assessment  may  be  collected  by  distress  on  the 
land  itself,  but  in  the  absence  of  statute  allowing  it,  assumpsit  wiU  not  lie 
except  against  the  person  who  was  owner  when  the  work  was  done.  Wolff 
V.  Baltimore,  49  Md.,  446. 

An  ordinance  provided  for  collecting  the  cost  of  a  street  improvement 
from  the  owners  of  the  property  benefited.  By  statute,  the  city  was  author- 
ized to  assess  the  cost  of  such  improvements  upon  the  property  benefited, 
and  to  collect  such  assessments  as  other  city  taxes  are  collected.  It  was 
objected  that  the  ordinance  did  not  strictly  pursue  the  power  granted,  as  it 
directed  the  assessment  to  be  made  on  the  person.  Held,  that  the  assess- 
ment was  "  a  personal  debt  to  the  extent  ot  the  property  charged  with  the 
tax.  The  tax  was  intended  to  be,  and  is,  a  lien  on  the  property ;  and  the 
owner,  to  that  extent,  is  answerable  for  its  payment,  as  for  a  personal  debt  of 
any  other  kind ;  but  we  do  not  wish  to  be  understood  that  his  HabUity  for 
that  tax  would  extend  beyond  the  value  of  the  property  taxed  for  the 
improvement."    Moale  v.  Mayor,  etc.,  of  Baltimore,  61  Md.,  224. 

1  The  rendering  of  a  personal  judgment  against  the  owner,  when  the  tax 
is  at  the  same  time  a  charge  on  the  land,  is  not  in  violation  of  the  right  to 
due  process  of  law.    Davidson  v.  New  Orleans,  96  U.  S.,  97. 
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CHAPTEE  XXI. 

LOCAL  TAXATION  UNDER  LEGISLATIVE  COMPULSION. 

The  general  doctrine.  In  our  discussions  hitherto  it  has 
been  assumed  as  a  fundamental  idea  in  republican  government, 
that  the  people  who  are  to  pay  the  taxes  must  vote  them,  either 
directly  or  by  tlieir  proper  representatives.  State  taxes  must 
be  levied  under  laws  passed  by  the  legislatui-e  of  the  state,  and 
local  taxes  under  the  votes  of  the  people  concerned,  or  their 
officers  or  agents  duly  authorized. 

It  has  also  been  assumed  that  all  local  powers  must  have 
their  origin  in  a  grant  by  the  state,  which  is  the  source  and 
fountain  of  authority.  The  power  to  tax  is  no  exception  to 
this  general  rule.  Every  municipal  corporation,  and  every 
pohtical  division  of  the  state  which  demands  taxes  from  the 
people,  must  be  able  to  show  due  authority  from  the  state  to 
make  the  demand.  The  authority  in  some  cases  is  conferred 
by  the  state  constitution,  but  if  not  found  there  it  must  be 
given  by  legislative  enactm^t.  No  person  is  compellable  to 
pay  taxes  for  imposing  which  the  authorities  are  unable  to 
show  a  legislative  grant  of  power.' 

If  local  powers  of  taxation  must  come  from  the  state,  it 
might  seem  to  follow  as  a  corollary  that  the  state  could  at  pleas- 
ure withhold  the  grant  and  exercise  the  power  itself.  But  in 
the  general  framework  of  our  republican  governments,  noth- 
ing is  more  distinct  and  unquestionable  than  that  they  recog- 
nize the  existence  of  local  self-government,  and  contemplate  its 
permanency.  Some  state  constitutions  do  this  in  express  terms, 
others  by  necessary  implication ;  and  probably  in  no  one  of  the 
states  has  the  legislature  been  intrusted  with  a  power  which 
would  enable  it  to  abolish  the  local  governments.'^  It  has 
usually  a  large  authority  in  determining  the  extent  of  local 

1  Inhabitants  of  a  village  have  no  inherent  right  to  have  taxes  assessed 
and  collected  by  oificers  of  their  own  choice,  and  a  statute  authorizing  them 
to  be  laid  and  collected  by  town  officers  is  not  unconstitutional.  Jones  v. 
Kolb,  56  Wis.,  263;  Eyerson  v.  Laketon,  53  Mich.,  509. 

2  People  V.  Hurlbut,  24  Mich.,  44. 
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powers,  and  the  framework  of  local  government ;  but  while  it 
may  shape  the  local  institutions,  it  cannot  abohsh  them,  and, 
without  substituting  others,  take  all  authority  to  itself. 

Local  power  to  tax.  Of  all  the  customary  local  powers, 
that  of  taxation  is  most  effective  and  most  valuable.  To  give 
local  government  without  this  would  be  httle  better  than  a 
mockery.  If  any  state  has  the  power  to  withhold  it,  the  exer- 
cise of  such  a  power  would  justly  be  regarded  as  tyranny. 
Indeed,  local  taxation  is  so  inseparable  an  incident  to  republi- 
can institutions,  that  to  abolish  it  would  be  nothing  short  of  a 
revolution. 

By  local  taxation  here  we  do  not  mean  that  which  is  exer- 
cised for  state  purposes.  So  far  as  local  officers  or  local  boards 
are  made  use  of  for  the  levy  and  collection  of  state  taxes,  they 
cannot  be  left  at  liberty  to  exercise  their  own  discretion  in  de- 
termining whether  they  will  act  or  abstain  from  acting.  If  the 
state,  instead  of  issuing  a  separate  warrant  for  the  collection 
of  the  state  taxes,  shall  see  fit  to  apportion  the  whole  tax 
among  the  several  townships,  leaving  the  township  authorities 
to  collect  their  several  proportions  under  the  same  warrants 
which  are  issued  for  the  collection  of  local  taxes,  there  is  no 
reason  why  the  collection  of  this  proportion  of  the  state  tax 
should  not  be  made  compulsory.  No  local  community  has  any 
inherent  right  to  decide  for  itself  whether  it  wiR  or  will  not 
bear  its  share  of  the  state  burdens,  and  obviously  the  state 
could  not  afford  to  confer  the  right.  To  do  so  would  leave  the 
state  in  the  same  precarious  condition  that  the  federal  union 
was  found  to  occupy  before  the  right  to  tax  had  been  conferred 
upon  it  by  the  constitution ;  a  govei-nment  without  the  means 
of  enforcing  respect,  securing  obedience,  performing  its  obliga- 
tions or  perpetuating  its  existence.^ 

1  De  Tocqueville,  who  studied  American  institutions  with  so  much  care, 
and  commented  upon  tliem  with  such  wisdom,  has  the  following  remarks, 
which  bear  du-ectly  u^ion  the  subject  now  under  discussion:  "In  the 
nations  by  which  the  sovereignty  of  the  people  is  recognized,  every  indi- 
vidual has  an  equal  share  of  power,  and  participates  equally  in  the  govern- 
ment of  the  state.  Why,  then,  does  he  obey  the  government,  and  what  are 
the  natural  limits  of  this  obedience?  Every  individual  is  always  supposed 
to  be  as  well  informed,  as  virtuous  and  as  strong  as  any  of  his  f ellow-cit- 
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Compulsory  local  taxation.  But  aside  from  cases  of  state 
taxation  proper,  there  are  some  to  which  the  same  principles 
apply.  They  are  cases  in  which  taxation  is  usually  intrusted 
to  the  judgment  and  discretion  of  the  people  to  be  taxed,  but 
where  the  interest  is  really  general,  and  referring  the  cases  to 
the  local  community  is  merely  a  politic  provision  for  the  appor- 

izens.  He  obc<ys  the  government,  not  because  he  is  inferior  to  those  who 
conduct  it,  or  because  he  is  lews  capable  than  any  other  of  governing  him- 
self, but  because  he  acknowledges  the  utility  of  an  association  with  his 
fellow  men,  and  he  knows  that  no  such  association  can  exist  without  a  reg- 
ulating force.  He  is  a  subject  in  all  that  concerns  the  duties  of  citizens  to 
each  other ;  he  is  free  and  responsible  to  God  alone  for  all  that  concerns 
himself.  Hence  arises  the  maxim  that  every  one  is  the  best  and  sole  judge 
of  his  own  private  interest,  and  that  society  has  no  right  to  control  a  man's 
actions  unless  they  are  prejudicial  to  the  common  weal,  or  unless  the  com- 
mon weal  demands  his  lielp.  This  doctrine  is  universally  admitted  in  the 
United  States.  I  shall  hereafter  examine  the  general  influence  whicli  it  ex- 
ercises on  the  ordinary  actions  of  life,  I  am  now  speaking  of  the  municipal 
bodies.  The  township,  taken  as  a  v/hole  and  in  relation  to  the  central  gov- 
ernment, is  only  an  individual  like  any  other,  to  whom  the  theory  I  have 
just  described  is  applicable.  Muiiieipal  independence  in  the  United  States 
is,  ther(;forc,  a  natural  conscMjuence  of  tlais  very  principle  of  the  sOvereiguty 
of  the  people.  All  thi?  American  republics  recognize  it  more  or  less;  but 
circumstances  have  jicruliarly  favored  its  growth  in  New  England. 

"In  this  part  of  the  union  ]iolitical  life  had  its  origin  in  the  townships,  and 
it  may  almost  be  sail  I  that  eacli  of  them  originally  funned  an  independent 
nation.  When  the  kings  of  England  afterwards  asserted  their  supremacy 
they  were  content  to  assume  the  central  power  of  tlie  state.  They  left  the 
townships  where  they  were  before,  and,  althougli  they  are  now  subject  to 
the  state,  they  were  not  at  first,  or  were  hardly  so.  They  did  not  receive 
their  powers  from  the  central  authority,  but,  on  the  contrary,  they  gave  up 
a  portion  of  their  independence  to  the  state.  This  is  an  imjiortant  consid- 
eration, and  one  which  the  reader  jnust  constantly  recollect.  The  town- 
ships are  generally  subordinate  to  the  state  only  in  those  interests  which  I 
shall  term  social,  as  they  are  common  to  all  the  others.  They  ai-e  independ- 
ent in  all  that  concerns  themselves  alone ;  and  amongst  the  inhabitants  of 
New  En  Inland  I  beUeve  that  not  a  man  is  to  be  found  who  would  acknowl- 
edge that  the  state  has  any  right  to  interfere  in  their  town  affairs. 

"  The  towns  of  New  England  buy  and  sell,  prosecute,  or  are  indicted, 
augment  or  diminish  their  rates,  and  no  administrative  authority  ever  thinks 
of  offering  any  opposition. 

"  There  are  certain  social  duties,  however,  which  they  are  bound  to  fulfill. 
If  the  state  is  in  need  of  money  a  town  cannot  withhold  the  supplies ;  if  the 
state  projects  a  road  the  township  cannot  refuse  to  let  it  cross  the  territory; 
if  a  police  regulation  is  made  by  the  state  it  must  be  enforced  by  the  town; 
if  a  uniform  system  of  public  instruction  is  enacted  every  town  is  bound  to 
establish  the  schools  which  the  law  ordains,"    Democracy,  oh.  v. 
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tionmcnt  of  state  burdens.  Mention  of  one  or  two  of  these 
cases  will  sufficiently  illustrate  the  principle. 

One  of  the  first  and  highest  of  all  the  duties  devolving  upon 
the  state  is  to  preserve  the  public  peace.  For  this  purpose, 
peace  officers  are  chosen,  judges  selected,  the  militia  organized, 
and  the  executive  armed  with  very  high  powers  to  meet  the 
contingencies  of  riot  and  disorder.  In  some  cases,  a  state  po- 
lice force  has  been  established  as  assistant  to,  and  in  some 
degree  to  supersede,  the  ordinary  officers ;  but  in  general,  the 
belief  has  prevailed  that  the  public  peace  and  good  ordep  were 
better  preserved  by  apportioning  the  duty  among  the  several 
municipal  divisions,  retaining  only  a  state  supervision  over  all. 
This  apjKirtionment  is  made  by  general  laws,  under  which 
counties,  towns,  etc.,  choose  their  own  peace  officers,  and  levy 
the  necessary  taxes  to  meet  the  expense  of  a  local  administra- 
tion of  pohce  laws;  and  by  municipal  charters  which  confer 
large  police  powers  upon  the  bodies  incorporated. 

But  if  the  local  authorities  were  allowed  unlimited  discretion 
to  levy  or  refuse  to  levy  the  necessary  taxes  for  the  support  of 
the  local  pohce  force,  it  might  possibly  happen,  that,  from  neg- 
lect or  refusal  to  do  so,  one  part  of  the  state  might  be  left  a 
prej"  to  disorder  and  violence,  to  the  general  detriment  of  the 
state  at  large.  Of  course  no  state  could  safely,  for  a  single 
day,  tolerate  such  a  condition  of  affairs.  A  city  or  township 
could  no  more  be  left  at  liberty  to  dechne  taxation  for  police 
purposes,  wheiT  the  police  laws  and  police  force,  and  the  tax 
which  supports  them,  are  made  local  by  the  law,  than  if  all 
were  general.  The  pohce  organization  of  the  state  is  really 
general,  however  it  may  vary  in  different  localities,  and  the 
obligation  to  support  it  is  general,  however  it  may  be  appor- 
tioned. To  this  effect  are  the  decisions.'  And  within  the 
reason  of  these  decisions  would  fall  all  cases  in  which  the  mu- 
nicipal corporations  or  subdivisions  of  the  state  are  called  upon 
to  tax  their  people  for  the  erection  and  repair  of  court-houses 
and  jails,  by  means  of  which  the  police  laws  are  rendered 
effectual.     Such  calls  must,  of  course,  be  responded  to.- 

1  People  V.  Draper,  15  N.  Y.,  533;  Baltimore  v.  State,  15  Md.,  476;  People 
V.  MnJiancy,  18  Mich.,  481 ;  People  v.  Common  Council  of  Detroit,  28  Mich., 
2'38.  236;  People  i\  Common  Council  of  Cliicago,  51  111.,  17. 

-  The  state  cannot  compel  a  city  to  erect  a  court-house  for  the  county,  but 
it  may  authorize  the  city  to  do  so,  cither  with  or  without  a  vote  of  tlie 
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The  power  that  prescribes  police  regulations  and  varies  them 
to  meet  the  needs  of  different  localities  has  undoubted  author- 
ity to  apportion  the  moneys  raised  for  general  purposes,  on  its 
own  view  of  the  local  needs.  The  legislature  may,  therefore, 
require  a  county  to  appropriate  a  part  of  its  revenue  to  the 
special  needs  of  the  police  board  of  a  city  within  its  limits; 
and  an  act  for  that  purpose  is  hable  to  no  constitutional  objec- 
tion.^ 

Roads  and  Bridges.  Elsewhere  in  this  work,  the  pubhc  high- 
ways \\s,\e  been  spoken  of  as  subjects  of  general  concern  to 
the  people  of  the  whole  state.  In  a  certain  sense  they  are  of 
local  concern,  because  the  local  organizations  construct  and 
support  them,  but  they  are  constructed  for  the  general  benefit 
and  use  of  all  the  people,  and  only  turned  over  to  the  localities 
as  a  matter  of  apportionment.  This  being  the  case,  any  town- 
ship, city  or  county  that  neglects  its  duty  in  this  regard  may 
be  compelled  by  the  interference  of  the  state,  and  on  state  ac- 
count, to  perform  it."  This  doctrine  applies  to  the  common 
highways  and  streets ; '  whether  it  can  be  extended  to  excep- 

electors  or  of  the  tax  payei's  favoring  it.  Callam  v.  Saginaw,  50  Mich.,  7. 
It  has  been  held  that  the  state  has  power  to  compel  a  county  to  tax  itself 
for  the  purpose  of  making  good  to  the  people  of  one  town  the  losses  sus- 
tained in  consequence  of  the  removal  of  the  county  seat  therefrom.  Wil- 
kinson V.  Cheatham,  43  Ga.,  258. 

1  State  V.  Police  Commissioners,  34  Mo.,  546. 

2  That  the  legislature,  in  laying  out  a  road  through  soreral  towns,  has  au- 
thority to  apportion  between  them  the  expense  of  construction,  see  Norwich 
V.  County  Commissioners,  13  Pick.,  60;  Hingham  and  Quincy  Company!!. 
Norfolk  County,  6  Allen,  353;  Salem  Turnpike,  etc.,  Corporation  U.Essex 
County,  100  Mass.,  283;  Commonwealth  v.  Newburyport,  103  Mass.,  139; 
WatervUle  v.  Keuuebeck  County,  53  Me.,  80;  Shaw  v.  Dennis,  5  Glim.,  405; 
Mahanoy  v.  Comry,  103  Pa.  St.,  363.  It  has  been  held  that  the  legislature 
may  order  a  reapportionment  when  justice  requires  it.  Cambridge  v.  Lex- 
ington, 17  Pick.,  333;  Attorney-General  v.  Cambridge,  16  Gray,  347. 

3  The  legislature  may  compel  a  municipality  to  levy  a  tax  for  the  construc- 
tion of  a  local  road.  Wilcox  v.  Deer  Lodge  Co.,  2  Mont.,  574.  It  may  pro- 
vide for  the  improvement  of  city  streets  and  the  laying  of  assessments 
therefor  through  commissioners  of  state  appointment,  instead  of  leaving  the 
choice  to  the  municipal  authorities.  Matter  of  Woolsey,  95  N.  Y.,  135.  A 
constitutional  provision  that  city  officers  shall  bs  elected  by  the  people  does 
not  preclude  the  legislature  from  clothing  officers  appointed  by  it  for  carry- 
ing out  a  pubUc  improvement  with  authority  to  perform  acts  which  have  an 
especial  relation  to  and  connection  with  such  improvement;  e.  g.,  s,  street 
improvement  by  park  commissioners.    Astor  v.  New  York,  63  N.  Y.,  567- 
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tional  means  of  passage  and  transportation  will  be  considered 
further  on. 

There  is  special  need  for  the  state  possessing  and  sometimes 
exercising  a  compulsory  authority  in  these  cases,  springing 
from  the  fact  that  expenditures  necessary  for  making  satis- 
factory thoroughfares  are  likely  in  some  localities  to  be  so  great 
that  it  would  not  be  just  that  the  local  public  should  bear  the 
whole.  In  such  cases  it  has  been  seen  that  it  is  customary  to 
create  overlying  taxing  districts  to  meet  the  expense ;  ^  and  in 
the  case  of  bridges,  in  particular,  while  the  towns  or  even  the 
road  districts  are  required  in  general  to  make  them,  it  is  custom- 
ary to  compel  the  counties  to  assist  wherever  the  expense  is 
exceptionally  heavy,  and  perhaps  to  take  upon  itself  the  whole 
cost  of  any  considerable  structure.^ 

Schools.  "Wherever  a  system  of  public  instruction  is  estab- 
lished by  law,  to  be  administered  by  local  boards,  who  levy 
taxes,  build  school-houses,  and  employ  teachers  for  the  purpose, 
it  can  hardly  be  questioned  that  the  state,  in  establishing  the 
system,  reserves  to  itself  the  means  of  giving  it  complete 
effect  and  full  elHciency  in  every  township  and  district  of  the 
state,  even  though  a  majority  of  the  people  of  such  township 
or  district,  deficient  in  proper  appreciation  of  its  advantages, 
should  refuse  to  take  upon  themselves  the  expense  neces- 
sary to  give  them  a  participation  in  its  benefits.  Possibly 
judicial  proceedings  might  be  available  in  some  such  cases, 
where  a  state  law  for  the  levy  of  local  taxes  for  educational 
purposes  had  been  disobeyed ;  but  the  legislature  would  be  at 
liberty  to  choose  its  own  method  for  compelling  the  perform- 
ance of  the  local  duty.'    And  here  again  the  state  has  the 

But  in  California  it  is  held  that  the  legislature  cannot,  under  the  state  consti- 
tution, exercise  directly  the  power  of  assessment  for  a  local  improvement  in 
an  incorporated  city,  regardless  of  the  will  of  the  local  community.    People 
V.  Lynch,  51  Cal.,  15;  Schumaoker  v.  Toberman,  56  Gal.,  508. 
'  Ante,  p.  153. 

2  See  Supervisors  of  Will  Co.  v.  People,  110  111.,  511.  Also  Springfield  v. 
Power,  25  lU.,  187;  Logan  Co.  v.  Lincoln,  81  111.,  156,  and  Halsey  v.  People, 
84  lU.,  89,  for  the  general  power  of  the  legislature  to  apportion  county 
revenues  between  a  city  within  the  county  and  the  other  municipalities. 

3  It  is  noticeable  that  in  those  states  in  which  a  general  system  of  public 
instruction  has  longest  prevailed,  the  municipalities  have  not  been  disposed 
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same  power  to  apportion  the  moneys  raised  for  the  general 
purpose  that  it  has  to  apportion  moneys  raised  for  police  pur- 
poses or  for  roads.^ 

Puhlio  Health.  The  subject  of  the  public  health  is  another 
in  respect  to  which  the  legislature  may  exercise  for  the  gen- 
eral good  the  power  of  local  taxation.  The  state  may  have  its 
state  board  of  health,  but  it  wiU  provide  for  local  boards  of 
health  also,  and  as  their  duties  concern  the  c(5mmunity  at  large, 
their  members  are  to  be  regarded  as  state  rather  than  local  offi- 
cials.'^ They  are  usually  given  large  powers  of  police  to  pre- 
vent the  spread  of  contagious  and  infectious  diseases,  with 
incidental  authority  to  levy  taxes  or  collect  fees  in  the  nature 
of  taxes  to  enable  them  to  make  the  exercise  of  power  effect- 
ual.' How  far  they  shall  be  subordinated  in  their  functions  to 
the  municipal  authorities,  the  legislature  has  full  liberty  to  de- 
termine. But  the  state  may  more  directly,  without  the  inter- 
vention of  such  boards,  levy  taxes  or  special  assessments,  either 
in  a  municipal  subdivision  of  the  state,  or  in  a  special  district 
created  for  the  purpose,  when  the  pubhc  health  appears  to  re- 
quire it ;  and  this  power  is  frequently  exercised  for  the  con- 
struction of  drains  and  levees,  as  is  shown  in  the  preceding 
chapter.'' 

to  find  fault  because  they  were  required  to  maintain  schools ;  but  the  com- 
plaint, when  there  has  been  any,  has  come  from  single  individuals,  who 
have  complained  that  the  local  powers  of  taxation  were  exercised  with  un- 
reasonable liberality  for  this  purpose.  The  cases  of  Gushing  v.  Newbury- 
port,  10  Met.,  508;  Stuart  v.  Kalamazoo,  30  Mich.,  69,  and  Horton  v.  School 
Commissioners,  43  Ala.,  598,  may  be  referred  to.  The  contest  has  been 
made  on  other  grounds  in  other  states.  See  Kinney  v.  Zimpleman,  36  Tex., 
554;  Commissioners  of  Schools  v.  AUegany  Co.,  20  Md.,  439. 

1 A  law  for  the  distribution  of  school  taxes  may  be  changed  after  the  tax 
is  levied,  and  the  last  law  will  control.  School  District  v.  Webber,  75  Mo., 
558.  A  city  which  has  collected  privilege  taxes  is  subject  to  the  control  of 
the  state  as  to  their  disposition,  and  the  state  may  transfer  them  from  the 
general  fund  to  the  school  fund.  State  Board  of  Education  v.  Aberdeen,  56 
Miss.,  518.  On  the  general  subject  of  state  control  of  local  revenues,  see 
Mount  Pleasant  v.  Beckwith,  100  U.  S.,  514;  Merriwether  v.  Garrett,  103 
U.  S.,  473;  Logan  County  v.  Lincohi,  81  111.,  156. 

2  Taylor  v.  Board  of  Health,  31  Pa.  St.,  73. 

3  Taylor  v.  Board  of  Health,  31  Pa.  St.,  73;  People  v.  Supervisors  of  Ma- 
comb, 8  Mich.,  475. 

^See  Hagar  v,  Eeclamation  District,  111  U.  S.,  701. 
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Contract  Obligations.  Those  cases  in  which  the  state  inter- 
feres to  compel  a  political  corporation  or  body,  which  exists 
and  exercises  authority  by  its  permission,  to  meet  its  contract 
obligations  and  pay  its  just  debts,  may  be  defended  on  two 
grounds :  First,  that  it  is  the  right  and  the  duty  of  the  state  to 
see  that  the  powers  it  confers  are  not  abused,  to  the  injury  of  those 
who  have  relied  upon  them.  Second,  that  when  a  political  cor- 
poration has  contracted  a  debt  or  incurred  an  obligation,  it  has 
already  taken  the  initiatory  step  in  taxation,  and  has,  in  effect, 
given  its  consent  that  the  subsequent  steps,  so  far  as  they  may 
be  essential  to  the  discharge  of  such  debt  or  obhgation,  may  be 
taken.  No  matter,  therefore,  what  the  purpose  of  any  lawful 
municipal  contract,  the  taxation  to  perform  it  must  be  re- 
garded as  taxation  by  consent  of  the  people  who  made  it.  And 
while  the  general  law  usually  makes  provision  for  such  cases, 
by  means  of  suits  at  law  and  perhaps  executions,  circumstances 
sometimes  render  it  entirely  proper  that  more  speedy  remedies 
be  provided ;  and  of  these  the  most  speedy  and  effectual  might 
possibly  be  a  special  tax  upon  the  delinquent  municipality, 
ordered  by  the  state,  and  perhaps  levied  through  state  agencies.^ 
ISTor  would  the  power  of  the  state  in  this  regard  be  confined  to 
obHgations  of  a  strictly  legal  nature ;  for  the  difference  between 
a  legal  and  moral  obligation  is  frequently  no  more  than  this : 
that  the  one  has  a  remedy  provided  for  its  enforcement,  and 
the  other  has  not.  No  question,  for  example,  can  fairly  be 
raised  of  the  tight  of  the  state,  after  it  has  formed  two  municipal 
governments  where  one  existed  before,  and  apportioned  the 
debts  and  property  of  the  old  organization  between  the  two 
new  ones,  to  require  and  compel  the  payment  of  any  balance 

1  See  Dunnovan  v.  Green,  57  HI.,  63,  a  case  of  the  levy  of  a  tax  by  the 
state  upon  the  municipality  to  provide  for  municipal  obligations.  Also 
Decker  v.  Hughes,  68  lU.,  33.  It  is  no  defense  to  a  tax  to  provide  for  a  city 
debt,  that  when  the  debt  was  contracted  the  property  taxed  was  not  in- 
cluded within  the  city.     New  Orleans  v.  Estate  of  Burthe,  26  La.  An.,  497. 

By  statute  the  moneys  collected  in  certain  towns  as  county  taxes  were  re- 
quired to  be  appropriated  to  the  payment  of  the  railroad  aid  bonds  of  such 
towns.  Held,  that  the  moneys  belonged  to  the  towns  for  this  purpose,  and 
they  might  sue  the  county  to  recover  them.  Bridges  v.  Supervisors  of  Sul- 
livan, 93  N.  Y.,  570. 

Where  a  tax  is  laid  for  the  benefit  of  a  locality,  and  there  is  no  complaint 
by  or  on  behalf  of  the  municipality  or  its  authorities  that  it  is  not  consulted, 
the  persons  taxed  cannot  object.     Youngblood  v.  Sexton,  33  Mich.,  406. 
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found  equitably  due.^  Another  case  is  where  the  state  requires 
one  of  its  corporations  to  reimburse  to  the  officers  expenses  they 
have  incurred  in  an  honest  though  mistaken  effort  to  perform 
their  official  duty,^  or  the  money  lost  or  stolen  from  them 
without  their  own  fault.^ 

2[obs  and  Riots.  Another  similar  case  is  where  a  municipal 
corporation  is  compelled,  by  means  of  taxation,  to  make  com- 
pensation for  losses  sustained  within  its  limits  at  the  hands  of 
mobs  and  rioters.  It  has  been  thought  from  very  early  times 
that  that  political  division  of  the  county  which  failed  to  exert 
its  authority  for  the  effectual  suppression  of  disorder,  by  means 
whereof  innocent  parties  suffered  from  lawlessness  and  violence 
within  its  boundaries,  might  justly  be  required  to  make  good 
the  losses,  and  that  its  diligence  in  maintaining  the  empire  of 
the  laws  would  be  quickened  by  the  requirement.*  Such  legis- 
lation is,  in  effect,  only  a  part  of  the  state  police  system,  under 
which  the  municipal  divisions  are  severally  looked  to  for  the 
preservation  of  the  public  peace  within  their  respective  limits.' 
And  speaking  generally,  it  may  be  affirmed  that  in  any  case  in 

1  Harrison  f.  Bridgeton,  16  Mass.,  IG;  Layton  v.  New  Orleans,  13  La.  An., 
515;  People  v.  Alameda,  26  Cal.,  641;  People  v.  Power,  25  111.,  187.  See 
Vose  V.  Frankfort,  64  Ke.,  239.  The  reduction  of  the  limits  of  a  municipal 
corporation,  after  a  tax  is  levied,  will  not  defeat  the  tax  in  the  part  cut  oil, 
where  a  general  statute  provides  that  it  shall  not  affect  rights  accrued. 
Sherman  v.  Benford,  10  R.  I.,  559. 

2  See  the  extreme  case  of  Guilford  v.  Supervisors  of  Chenango,  18  Barb., 
615;  S.  C.  in  error,  13  N.  Y.,  143,  questioned  in  People  v.  Tappan,  29  Wis., 
664,  687.  InSinton  v.  Ashbury,  41  Cal.,  525,  530,  Crockett,  J.,  asserts  in 
strong  terms  the  power  of  the  legislature  to  compel  a  municipal  corporation 
"  to  pay  a  demand,  when  properly  established,  which  in  good  conscience  it 
ought  to  pay,  even  though  there  be  no  legal  liability  to  pay  it."  And  see 
New  Orleans  v.  Clark,  95  U.  S.,  644. 

3 Board  of  Education  v.  McLandsborough,  36  Ohio  St.,  227.  This  would 
seem  to  follow  from  the  docti-ine  laid  dovpn  in  the  cases  cited  in  the  last 
note.  It  would  not  be  admissible  under  the  constitution  of  Michigan.  People 
V.  Supervisors  of  Onondaga,  16  Mich.,  254;  Bristol  v.  Johnson,  34  Mich.,  133. 

<  Darlington  v.  New  York,  31  N.  Y.,  164.  Tliis  case  was  decided  under  a 
law  passed  before  the  mischief  was  done ;  but  no  reason  is  perceived  why 
the  equity  of  such  a  claim  might  not  be  recognized  by  legislation  adopted 
afterwards. 

6 See  In  re  Pennsylvania  Hall,  5  Pa.  St.,  304;  People  v.  Chicago,  51  HI.,  17; 
Wider  v.  East  St.  Louis,  55  111.,  133,  137;  Favia  v.  New  Orleans,  20  La.  An., 
410;  S.  C,  3  Witlirow's  Corp.  Cas.,  374. 
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which  compulsory  taxation  is  found  necessary,  in  order  to 
compel  a  municipal  corporation  or  political  division  of  the  state 
to  perform  properly  and  justly  any  of  its  duties  as  an  agency 
in  state  government,  or  to  fulfill  any  obligation  legally  or  equi- 
tably resting  upon  it  in  consequence  of  any  corporate  action, 
the  state  has  ample  power  to  direct  and  levy  such  compulsory 
taxation,  and  the  people  to  be  taxed  have  no  absolute  right  to 
a  voice  in  determining  whether  it  shall  be  levied,  except  as 
they  may  be  heard  through  their  representatives  in  the  legis- 
lature of  the  state.' 

Doubtful  cases.  Where  a  county  is  divided,  and  property 
and  debts  are  to  be  apportioned,  political  considerations  are 
involved,  and  the  legislature  must  directly  or  indirectly  pass 
upon  them.^  But  when  demands  are  asserted  against  munic- 
ipal corporations,  growing  out  of  contracts,  or  upon  such 
grounds  as  might  give  rights  of  action  against  individuals,  it  is 
at  least  questionable  whether  the  legislature  may  pass  upon  the 
facts,  adjudge  the  corporation  liable,  and  proceed  to  enforce 
payment  by  taxation.  Such  action,  as  against  a  natural  per- 
son, would  be  clearly  judicial,  and  therefore  beyond  the  legis- 
lative competency;  and  it  could  only  be  sustained  in  the  case 
of  municipal  corporations  on  the  doctrine  that  their  powers 
and  rights  are  wholly  at  the  legislative  disposal ;  a  doctrine 
dangerous  in  government,  and,  as  we  think,  unsound  in  consti- 
tutional law.  The  opinion  has  sometimes  been  expressed  that 
these  corporations  were  entitled  to  the  constitutional  benefits 
of  an  ordinary  trial.'  But  this  is  denied  in  other  cases,  and 
perhaps  a  hearing  before  some  court  or  board  of  audit  might 
be  aU  the  corporation  could  demand.*    But  such  a  hearing,  if 

1  It  is  competent,  by  special  statute,  to  compel  one  county  to  levy  a  tax  in 
order  to  refund  to  another  county  the  fair  proportion  of  the  expenses  which 
have  beon  incurred  by  the  latter  in  trials  concerning  the  distribution  of  the 
proceeds  of  sales  of  property  lying  in  both.  Lycoming  v.  Union,  15  Pa.  St., 
166.  If  a  city  exercises  to  the  utmost  its  power  of  taxation,  and  the  amount 
raised  is  not  more  than  enough  to  pay  necessary  cm-rent  expenses,  no  part 
of  this  can  be  applied  on  city  bonds.    Tucker  v.  Raleigh,  75  N.  C,  367. 

2  See  ante,  p.  163. 

3 See  Sanborn  v.  Rice  County,  9  Minu.,  37S;  People  v.  Haws,  37  Barb., 
440;  Plimpton  v.  Somerset,  33  Vt.,  383;  Gage  v.  Graham,  57  HL,  144;  State 
V.  Tappan,  39  Wis.,  664. 

4  Jn  re  Pennsylvania  Hall,  5  Pa.  St.,  304;  Borough  of  Dunmore^s  Appeal, 
53  Pa.  St.,  374 ;  Layton  v.  New  Orleans,  13  La.  An,,  515.    Compare  Com- 
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local  niimicipal  government  is  a  matter  of  substance,  they 
must  be  entitled  to.  It  is  not  believed  that  the  liability 
of  the  corporation  must  be  made  to  turn  on  legal  questions 
purely.  On  the  contrary,  it  is  more  consistent  with  the  dig- 
nity and  honor  of  government  that  all  demands  against  the 
public  shall  be  settled  on  broad  grounds  of  equity,  instead  of 
being  tested  by  technical  rules ;  and  auditing  boards  are  gener- 
ally, with  the  utmost  propriety,  empowered  to  govern  their 
action  by  equitable  considerations.  This  only  is  maintained : 
that  the  legislature  is  not  a  proper  auditing  board  as  between 
the  municipalities  and  third  persons,  though  it  may  undoubt- 
edly prescribe  the  rule  of  liability  for  all  cases. 

Natiu-e  of  municipal  corporations.  Before  considering  some 
other  cases,  it  may  be  well  to  refer  briefly  to  the  general  i^ature 
of  municipal  corporations.  Primarily  these  are  public  and 
their  powers  governmental.  They  are  created  for  convenience, 
cx]iodiency  and  economy  in  government,  and,  in  their  public 
capacity,  are  find  must  be  at  all  times  subject  to  the  control  of 
the  state  -which  has  imparted  to  them  life,  and  may  at  any  time 
depi'ive  them  of  it.'  But  they  have  or  may  have  another  side, 
in  respect  to  Avhich  the  contix)l  is  in  reason,  at  least,  not  so 
extensive.  They  may  be  endowed  ^vith  peculiar  powers  and 
capacities  for  the  benefit  and  convenience  of  their  own  citizens, 
and  in  the  exercise  of  which  they  seem  not  to  differ  in  any  sub- 
stantial degree  from  the  private  corporations  which  the  state 
charters.  They  have  thus  their  pubho  or  political  character, 
in  which  they  exercise  a  part  of  the  sovereign  power  of  the 
state  for  governmental  purposes,  and  they  have  their  private 
character,  in  which,  for  the  benefit  or  convenience  of  their  own 
citizens,  they  exercise  powers  not  of  a  governmental  nature, 
and  in  which  the  state  at  large  has  only  an  incidental  concern, 
as  it  may  have  with  the  action  of  private  corporations.  It  may 
not  be  possible  to  dra^v  the  exact  line  between  the  two,  but 
provisions  for  local  conveniences  for  the  citizens,  like  water, 
Ught,  public  grounds  for  recreation,  and  the  like,  are  manifestly 
matters  which  are  not  provided  for  by  municipal  corporations 

monwealth  v.  Pittsburgh,  34  Pa.  St.,  496.     In  Vasser  v.  George,  47  Miss.,  713, 
730,  Simrcd!,  J.,  claims  very  broad  authority  for  the  legislature  in  adjusting 
claims  against  municipalities. 
iMerriwether  v.  Garrett,  102  U.  S.,  473. 
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in  their  poKtical  or  govemmental  capacity,  but  in  that  quasi 
private  capacity  in  which  they  act  for  the  benefit  of  their  corpo- 
rators exclusively.!  In  their  public,  political  capacity,  they 
have  no  discretion  but  to  act  as  the  state  which  has  created 
them  shall,  within  constitutional  Umits,  command,  and  the  good 
government  of  the  state  requires  that  the  power  should  at 
all  times  be  ample  to  compel  obedience,  and  that  it  should  be 
capable  of  being  promptly  and  efficiently  exercised.  In  the 
capacity  in  which  they  act  for  the  benefit  of  their  corporators 
merely,  there  would  seem  to  be  no  sufficient  reason  for  a  power 
in  the  state  to  inake  them  move  and  act  at  its  will,  any  more 
than  in  the  case  of  any  private  corporation.  With  ample 
authority  in  the  state  to  mould,  measure  and  limit  their  powers 
at  discretion,  and  to  prevent  any  abuse  thereof,  their  action 
within  the  prescribed  limits,  in  matters  of  importance  to  them- 
selves only,  it  would  naturally  be  supposed,  should  be  left  to 
the  judgment  of  their  citizens  and  of  their  chosen  officers. 

And  this  has  been  the  view  on  which  the  several  state  legis- 
latures have  in  general  acted.  The  largest  liberty  of  action 
has  been  permitted  to  municipal  bodies  in  matters  of  local  con- 
cern, and  very  seldom  has  the  disposition  been  evinced  to  inter- 
fere any  further  than  was  deemed  necessarj"  to  prevent  an 
oppressive  exercise  of  local  powers,  and  to  confine  them  to 
proper  local  purposes.  And  in  those  cases  in  which  municipal 
corporations  have  been  allowed  to  vote  taxes  for  purposes  not 
strictly  local,  but  on  the  grounds  of  special  local  benefit,  the 
legislation  has  seldom  gone  beyond  giving  permission  to  vote 
them  if  the  electors  of  the  locahty  should  choose  to  do  so. 
"Whenever  the  legislation  has  gone  further  than  this,  the  courts 
have  generally  held  that  the  legislative  power  of  control  has 

1  This  twofold  nature  of  municipal  corporations  has  often  been  commented 
upon  and  been  made  the  ground  of  important  decisions.  See  Bailey  v.  New 
York,  3  ffill,  531 ;  Milhau  v.  Sharp,  15  Barb.,  193,  per  Edwards,  P.  J. ;  Lloyd 
V.  New  York,  5  N.  Y.,  869,  375,  per  Jones,  3. ;  Storrs  v.  Utica,  17  N.  Y.,  104; 
People  V.  BatcheUor,  53  N.  Y.,  128,  per  Grover,  J. ;  Western  Savings  Fund 
Society  v.  Philadelphia,  31  Pa.  St.,  175;  Touchai-d  v.  Touchard,  5  CaL,  306; 
Holland  v.  San  Francisco,  7  CaL,  361 ;  San  Francisco  Gras  Co.  v.  San  Fran- 
cisco, 9  Cal.,  453;  Western  College  v.  Cleveland,  12  Ohio  St.,  375,  377,  per 
Gholson,  J. ;  Jones  v.  New  Haven,  34  Conn.,  1, 12;  Hewison  v.  New  Haven, 
37Conn.,  475,  483;  Deti-oit  v.  Corey,  9  Mich.,  165;  People  v.  Hurlbut,  24 
Mich.,  44;  Peoples.  Common  Council  of  Detroit,  28  Mich.,  228,  238;  Has- 
brouck  V.  Milwaukee,  18  Wis,,  37;  Atkins  v.  Randolph,  81  Vt.,  226. 
44 
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been  exceeded.  In  a  leading  case  in  Vermont,  the  legislature 
provided  for  the  appointment,  by  a  county  commissioner,  of  a 
town  agent,  who  should  be  empowered  to  purchase  liquors  on 
the  credit  of  the  town,  and  sell  the  same  for  such  purposes  as 
were  admissible  under  what  was  known  as  the  prohibitory 
liquor  law,  accounting  to  the  town  for  the  proceeds.  The  act 
was  held  invalid ;  the  court  declaring  that  "  courts  that  have 
gone  farthest  in  sustaining  laws  of  state  legislatures,  against 
the  restrictive  provisions  of  state  constitutions,  repudiate  en^ 
tirely  the  idea  that  a  person,  whether  natural  or  artificial,  can 
be  compelled  by  legislative  enactment  to  become  a  party  to,  or 
to  be  subjected  to  habihty  upon,  a  contract." '  A  like  doctrine 
has  been  stronglj''  asserted  in  Massachusetts,  where  in  a  case  in 
-which  the  legislature  had  taken  steps  looking  to  the  establish- 
ment of  a  pecuniary  demand  against  a  municipal  corporation, 
without  its  consent,  the  court  declared  —  having  the  municipal 
corporation  in  view  as  the  party  to  be  charged  —  that  "  it  is 
not  in  the  power  of  the  legislature  to  create  a  debt  from  one 
person  to  another,  without  the  consent,  express  or  implied,  of 
the  person  to  be  charged,"  and  that  if  the  attempt  were  made, 
"  it  would  not  be  within  the  power  of  any  judicial  court  to 
enforce  such  an  act."  ^  A  similar  ruling  was  made  in  Maine  in 
a  similar  case.'  In  Wisconsin,  the  power  of  the  legislature  to 
force  taxation  upon  the  people  for  objects  not  within  the  cus- 
tomary grant  of  local  powers  for  governmental  purposes  has 
been  pointedly  denied  in  cases  in  which  the  objects  contem- 
plated were  presumptively  of  great  local  importance  and  value ; 
one  case,  being  that  of  an  improvement  of  the  city  harbor,* 

1  Atkins  V.  Randolph,  31  Vt.,  226,  336,  per  Barrett,  J.  In  this  case  Chief 
Justice  Black  is  quoted,  who,  in  that  opinion  of  his  in  Sharpless  v.  Philadel- 
phia, 21  Pa.  St.,  147,  165,  which  asserts  legislative  supremacy  in  matters  of 
taxation  in  very  strong,  if  not  extravagant,  language,  nevertheless  inter- 
poses this  caution:  "  I  do  not  say,  however,  that  a  contract  between  two 
individuals,  or  two  corporations,  can  be  made  by  the  legislature.  That 
would  not  be  legislation.  Besides,  it  would  be  impossible,  in  the  natru-e  of 
things ;  for  the  essence  of  a  contract  is  the  agreement  of  the  parties." 

2  Hampshire  v.  Franklin,  16  Mass.,  76,  84,  per  Parker,  Oh.  J.  And  see 
Bichland  v.  Lawrence,  12  111.,  1,  8. 

s  Brunswick  v.  Litchfield,  3  Greenl.,  28,  82;  Bowdoinham  v.  Richmond,  6 
Greenl.,  113. 

^Hasbrouck  v.  Milwaukee,  13  Wis.,  37.  In  this  case,  Dixon,  Cli.  J.,  speak- 
ing of  the  power  of  the  legislature  to  make  a  contract  for  a  municipal  cor- 
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and  another  that  of  a  state  normal  school,  to  be  located  in  the 
city,  whose  mone_Y,  collected  for  local  school  purposes,  the  state 
directed  should  be  appropriated  to  its  erection.'  In  Michigan, 
the  authority  of  the  state  to  appoint  agents  who,  without  the 
consent  of  a  city,  might  issue  obligations  binding  upon  it  for 
the  purchase  and  embellishment  of  a  public  park  for  its  citizens, 
was  denied  on  like  grounds.^    In  Kansas,  where  county  officers 


poration  against  its  vnM,  says :  "  It  is  certainly  unnecessary  at  this  day  to 
enter  into  an  argument  or  to  cite  authorities  to  show  that,  under  a  constitu- 
tional government  like  ours,  the  legislature  has  no  such  power."  This  de- 
cision is  defended  in  an  able  opinion  by  the  same  learned  judge,  in  Mills  v. 
Charlton,  29  Wis.,  400.  See,  also,  Knapp  v.  Grant,  37  Wis.,  147;  State  v. 
Tappan,  29  Wis.,  664. 

1  State  V.  Haben,  22  Wis.,  660,  per  Dixon,  Ch.  J.  "Was  it  competent," 
it  was  inquired  in  this  case,  "  for  the  legislature,  without  the  assent  of  the 
city  or  its  inhabitants,  thus  to  divert  the  funds  raised  and  in  the  hands  of 
the  treasurer  for  the  purpose  of  erecting  a  suitable  high  school  building, 
and  to  declare  that  they  should  be  appropriated,  not  for  that  purpose,  but 
for  the  purpose  of  iiurchasing  a  site  for  a  state  normal  school  in  the  city? 
We  are  clearly  of  the  opinion  that  it  was  not.  It  is  well  settled  as  to  all 
matters  pertaining  to  vested  rights  of  property,  whether  real  or  personal, 
and  to  the  obligation  of  contracts,  that  municipal  corporations  are  as  much 
within  the  protection  of  the  federal  constitution  as  private  individuals  are. 
The  legislature  cannot  divest  a  municipal  corporation  of  its  pi-operty  with- 
out the  consent  of  its  inhabitants,  nor  impair  the  obligation  of  a  contract 
entered  into  with  or  in  behalf  of  such  corporation." 

2 People  V.  Common  Council  of  Detroit,  28  Mich.,  228.  And  see  People  v. 
Hurlbut,  24  Mich.,  44.  In  this  last  case,  in  answer  to  an  objection  that  there 
was  no  express  saving  of  municipal  rights  in  the  state  constitution,  the  fol- 
lowing remarks  are  made  (p.  107) :  "  Some  things  are  too  plain  to  be  wi-itten. 
If  tliis  charter  of  state  government  which  we  call  a  constitution  were  all 
there  was  of  constitutional  command;  if  the  usages,  the  customs,  the 
maxims,  that  have  sprung  from  the  habits  of  life,  modes  of  thought, 
methods  of  trying  facts  by  the  neighborhood,  and  mutual  responsibility  in 
neighborhood  interests,  the  precepts  wMoh  have  come  from  the  revolutions 
which  overturned  tyrannies,  the  sentiments  of  manly  independence  and 
self-control  which  impelled  our  ancestors  to  summon  the  local  community 
to  redress  local  evils,  instead  of  relying  upon  king  or  legislature  at  a  dis- 
tance to  do  so ;  if  a  recognition  of  all  these  were  to  be  stricken  from  the  body  . 
of  our  constitutional  law,  a  lifeless  skeleton  might  remain,  but  the  living 
spirit,  that  which  gives  it  force  and  attraction,  which  makes  it  valuable  and 
draws  to  it  the  affections  of  the  people,  that  which  distinguishes  it  from  the 
numberless  constitutions,  so  called,  wliich  in  Europe  have  been  set  up  and 
thrown  down  within  the  last  hundred  years,  many  of  which,  in  their  ex- 
pi-ession,  have  seemed  equally  fair  and  to  possess  equal  promise  with  oms, 
and  have  only  been  wanting  in  the  support  and  vitality  which  these  alone 
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had  issued  to  a  creditor  of  the  county  the  county  bonds,  bear- 
ing a  rate  of  interest  higher  than  was  permitted  by  the  law 
under  which  the  debt  was  contracted,  it  was  decided  that  the 
legislature  had  no  power  to  validate  the  bonds ;  this  being  in 
effect  the  making  of  a  new  contract  to  which  the  county  had 
not  assented.'  In  Illinois,  similar  decisions  have  been  based 
upon  a  narrower  ground.  The  constitution  of  the  state  pro- 
vides that  "  the  corporate  authorities  of  counties,  townships, 
school  districts,  cities,  towns  and  villages  may  be  vested  with 
power  to  assess  and  coUect  taxes  for  corporate  purposes ;"  and 
this,  it  is  held,  by  implication  precludes  the  levy  of  local  taxes, 
or  the  contracting  of  local  debts,  by  agencies  created  by  the 
legislature,  and  not  being  the  corporate  authorities  of  the 
locality  to  be  taxed,  or  to  be  bound  by  the  debts.^  Wliile,  as 
has  been  said,  the  ground  chosen  in  those  cases  is  narrow,  the 
decisions  are  nevertheless  of  very  general  application,  for  the 
terms  in  which  authority  over  the  municipal  corporations  is 
conferred  by   other  constitutions,  though  not  the  same,  wiU 

can  give ;  this  living  and  breathing  spirit,  which  supplies  the  interpretation 
of  the  words  of  the  written  charter,  would  be  utterly  lost  and  gone." 

1  Shawnee  County  v.  Carter,  3  Kan. ,  115. 

2 People  ■«.  CMcago,  51  lU.,  17;  People  ■«.  Salomon,  51  111.,  87;  Harwardv. 
Drainage  Co.,  51  Dl.,  130;  Lovingston  v.  Wider,  53  111.,  303;  People  v.  Canty, 
65  111.,  33;  Wider  v.  East  St.  Louis,  55  lU.,  133;  Sleight  «.  People,  74  111.,  47; 
Hmze  V.  People,  92  111.,  406;  Cornell  v.  People,  107  111.,  373.  Under  the  con- 
stitution of  1870  the  legislature  cannot  impose  a  burden  by  local  taxation 
for  levees  upon  any  locality  without  the  consent  of  the  citizens  afifeoted,  and 
a  law  is  invalid  which  provides  that  upon  petition  the  county  court  shall  de- 
termine the  liability  of  a  levee  to  be  paid  for  by  the  proceeds  of  assessment 
of  the  property  benefited.  The  fact  that  a  land  owner  may  contest  the  mat- 
ter in  court  is  immaterial,  since  it  is  the  decision  of  the  court  and  not  the 
land  owner's  choice  that  controls.    Updike  v.  Wright,  81  111.,  49. 

By  "  corporate  authorities"  in  the  constitution  is  meant  "those  municipal 
oiHcers  who  are  either  directly  chosen  by  the  people  to  be  taxed  or  appointed 
in  some  other  mode  to  which  they  have  given  their  assent.  Trastees  of  a 
school  district  not  organized  under  the  general  laws  for  that  purpose  are 
not  such  officers,  People  v.  McAdams,  83  111.,  356.  But  several  towns  may 
for  a  common  purpose  be  united  into  a  single  district  and  commissioners  of 
the  district  may  be  invested  with  taxing  powers  for  district  purposes.  To 
this  extent  they  are  corporate  authorities.  People  t;.  Salomon,  51  lU.,  87; 
Park  Com'rs  v.  Telegraph  Co.,  103  HI.,  33.     And  see  ante,  p.  151-159. 

A  ministerial  officer  may  be  empowered  by  law  to  impose  a  tax  of  a 
limited  amount  for  current  municipal  expenses  when  the  proper  authorities 
neglect  to  act,    Davis  v.  Brace,  83  111.,  543. 
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generally  be  found  open  to  similar  implications.  A  similar 
decision  has  been  made  in  Tennessee.^ 

In  one  or  two  states  an  inclination  has  been  manifested  to 
accept,  in  its  broadest  signification,  the  language  in  which  an 
unrestricted  authority  in  the  legislature  over  the  whole  subject 
of  taxation  is  usually  spoken  of  when  there  is  no  occasion  for 
pointing  out  the  limitations.  It  has  already  been  shown  by  the 
citation  of  a  large  number  of  cases  that  no  such  unrestricted 
power  exists,  and  it  may  safely  be  asserted  that  it  ought  not 
to  exist.  It  is  not  difficult  to  give  the  most  reckless  robbery 
for  private  purposes  the  forms  of  constitutional  action,  and  it 
is  as  easy  to  caU  it  a  tax  as  it  was  in  former  periods  to  caU 
those  exactions  which  were  enforced  by  prisons  and  physical 
suffering  and  the  quartering  of  a  ruthless  soldiery  upon  the 
people  by  the  gentle  name  of  benevolences.  Taxation  is  a 
fearful  power,  but,  hke  other  legislative  powers  in  representa- 
tive government,  it  has  its  checks  and  balances.  It  is  certainly 
hmited  as  to  purposes,  and,  as  has  been  generally  believed,  by 
local  rights  immemorially  existing  and  universally  recognized. 

A  recent  case  in  Alabama  is  of  importance  as  bearing  upon 
this  question  just  mentioned.  An  act  of  the  legislature  of  that 
state  constituted  a  board,  consisting  of  the  president  of  the 
court  of  county  commissioners  of  revenue  of  Mobile  county, 
the  mayor  of  Mobile,  the  president  of  the  bank  of  Mobile, 
the  president  of  the  Mobile  chamber  of  commerce,  and  one 
citizen  of  the  county  of  Mobile  to  be  appointed  by  the  gov- 
ernor, who,  and  their  successors,  were  to  be  commissioners  for 
the  purpose  of  improving  the  river,  harbor  and  bay  of  Mobile. 

iPope  V.  Phifer,  3  Heisk.,  682,  in  which  an  able  opinion  is  delivered  by 
Freeman,  J.  See,  also.  State  v.  Leffingwell,  54  Mo. ,  458 ;  People  v.  Hastings, 
29  Cal.,  449.  The  case  in  Heiskell  involved  the  validity  of  an  act  of  the  leg- 
islature appointing  a  state  board  for  the  levy  of  county  taxes  in  a  few 
counties  named.  The  court  held  the  act  invalid,  as  being  inconsistent  with 
the  right  of  local  taxation  which  by  implication  was  considered  retained 
and  intended  to  be  perpetuated  by  the  constitution.  And  after  comment- 
ing upon  the  majcim  that  taxation  and  representation  go  together,  the  court 
query  concerning  the  board  in  question:  "  Can  it  be  believed  for  a  moment 
that  the  power  was  ever  intended  to  be  delegated  by  the  people  to  the  legis- 
lature to  authorize  such  a  body,  so  appointed  and  constituted,  to  perform 
the  functions  assigned  to  them  in  this  act?  We  think  no  reasonable  man 
can  come  to  such  a  conclusion." 
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The  county  commissioners  of  revenue  were  directed  to  issue  to 
^aid  board  bonds  to  the  amount  of  one  million  dollars,  binding 
upon  the  county,  to  be  made  payable  as  they  should  determine, 
and  "  to  levy  such  tax  as  may  be  deemed  proper  to  pay  such 
bonds."  The  constitution  provided  that  "No  power  to  levy 
taxes  shall  be  delegated  to  individuals  or  private  corporations ; " 
but  the  act  was  nevertheless  sustained  in  an  opinion  that  does 
little  more  than  to  allude  to  the  very  important  question  arising 
under  the  state  constitution,  and  avoids  the  discussion  of  gen- 
eral principles.' 

A  case  which  was  more  considered  was  decided  a  few  years 
since  in  New  York.  An  act  of  the  legislature  had  named 
commissioners,  authorized  them  to  lay  out  and  construct  roads 
in  two  townships  named,  at  a  cost  per  mile  not  exceeding 
twenty  thousand  dollars,  exclusive  of  bridges.  The  sum  neces- 
sary to  be  raised  to  meet  the  expense  was  to  be  obtained  by  a 
sale  of  town  bonds,  to  be  issued  by  the  town  officers  on  the 
requisition  of  the  commissioners,  and  by  the  latter  sold.  The 
roads,  it  will  be  seen,  were  local  roads,  to  be  constructed  by 
state  agents  at  the  cost  of  the  towns ;  neither  the  people  of  the 
town  nor  the  local  oificers  being  consulted  or  allowed  any 
authority  whatever  in  the  premises,  or  even  the  privilege  of 
being  heard.  The  work  was  exceptionally  if  not  extravagantly 
expensive,  and  it  is  difficult  to  conceive  of  any  justifiable  ground 
for  forcing  upon  an  unwilling  people  an  expense  of  this  de- 
scription, -^vhen  no  corresponding  burdens  were  imposed  on 
other  localities.  The  court  of  appeals,  however,  felt  constrained 
to  uphold  this  legislation,  basing  the  decision  upon  the  ground 
of  a  general  power  in  the  legislature  over  the  subject  of  tax- 

1  President  and  Commissioners,  etc.,  v.  State,  45  Ala.,  399.  The  case  in 
whicli  tlie  question  arose  was  a  proceeding  in  mandamus  against  the  county 
commissioners  of  revenue  to  compel  them  to  issue  bonds  under  the  act  to 
the  harbor  improvement  board.  In  answer  to  the  objection  that  here  was 
a  case  of  delegation  of  the  power  to  tax,  which  by  the  constitution  was  for- 
bidden, Safford,  J.,  deUvering  the  opinion  of  the  court,  says:  "even  if  it 
be  a  delegation  of  the  taxing  power  to  individuals  or  private  corporations, 
that  portion  of  the  act  only  need  be  vitiated."  "We  should  undei'stand  from 
this  that  the  court  did  not  regard  the  conferring  upon  this  board  the  power 
of  making  the  improvement,  and  of  demanding  and  making  use  of  bonds 
binding  upon  the  county,  for  the  purpose,  as  being  equivalent  to  a  delega- 
tion of  the  power  to  tax. 
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ation,  which  in  this  particular  was  not  restricted  by  any  express 
provision  of  the  state  constitution.^ 

Conceding  this  to  be  sound  doctrine,  it  must  nevertheless  be 
called  hard  doctrine.  Such  legislation  stands  wholly  apart  and 
distinct  from  all  the  ordinary  provisions  for  the  construction 
and  support  of  highways.  The  customary  regulations  are 
made  on  some  rule  of  apportionment,  and  this  case  had  no  rule 
but  the  special  legislative  determination.^  And  it  may  well 
have  been  regarded  by  the  people  concerned  as  specially  objec- 
tionable, because  depriving  them  of  one  of  the  privileges  in- 
tended to  be  secured  to  them  by  the  state  constitution.  That 
instrument  had  provided  that  local  officers  should  be  chosen  by 
the  voters  of  the  locality,'  and  it  doubtless  intended  that  they 
should  be  left  to  exercise  the  usual  local  powers.  While  this 
appointment  of  commissioners  for  roads  in  the  two  towns 
avoided  a  violation  of  the  words  of  the  constitution,  the  viola- 
tion of  its  spirit,  unless  the  roads  were  in  importance  some- 
thing more  than  ordinary  town  highways,  would  seem  to  be 
undoubted.  It  is  a  well  known  principle,  however,  that  a  legis- 
lative violation  of  the  spirit  of  the  constitution  does  not  ordi- 
narily permit  of  judicial  correction. 

A  case  in  Pennsylvania  in  which  the  legislature  provided  for 
the  construction  of  an  exceptionally  expensive  road  at  the  cost 
of  the  people  hving  on  and  near  the  same,  without  their  consent^ 
and  not,  as  the  court  found,  for  the  local  but  for  the  general 
benefit,  must  be  regarded  as  opposed  to  the  one  in  ISTew  York. 
The  court  held  that,  on  the  general  principles  governing  tax- 
ation, the  legislature  had  no  such  power.*  And  this  decision 
finds,  as  we  think,  strong  support  in  a  recent  decision  of  the 

'People  V.  Flagg,  46  N.  Y.,  401.  This  case  was  followed  in  Jensen  v. 
Supervisors,  47  Wis.,  298.  The  act  there  under  consideration  was  for  the 
laying  out  of  a  state  road,  and  was  in  no  manner  exceptional. 

2  In  Goodrich  v.  Turnpike  Co.,  36  Ind.,  119,  an  act  "to  allow  county  com- 
missioners to  organize  turnpike  companies,"  which  permitted  the  cost  of 
constructing  the  turnpike  to  be  assessed  upon  the  real  estate  within  three- 
fourths  of  a  mile  of  the  proposed  road,  was  sustained.  This  was  an  excep-  • 
tional  method,  but  not  unknown  to  the  law,  and  it  was  neither  oppressive 
nor  was  the  whole  matter  taken  out  of  the  hands  of  the  local  authorities. 

3  Const,  of  N.  y.,  art.  X,  §  2. 

■•Matter  of  Washington  Avenue,  69  Pa.  St.,  352.  See  Craig  v.  Philadel- 
phia, 89  Pa.  St.,  265;  Pliiladelphia  v,  Rule,  93  Pa.  St.,  15;  Seely  v.  Pitts- 
burgh, 82  Pa.  St„  360. 
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court  of  appeals  of  Kentucky ;  a  court  whose  decisions  in  mat- 
ters of  taxation  are  always  able  and  strong.  The  case  there 
was  one  of  a  city  assessment.  It  was  denied  that  the  legislature 
possessed  the  power  to  require  a  certain  portion  of  one  street  in 
a  city  to  be  improved  in  a  manner  exceptionally  expensive,  at 
the  cost  of  abutting  owners  and  without  their  consent,  when 
by  the  law  as  to  all  the  other  streets,  the  owners  of  the  larger 
proportion  of  the  frontage  must  petition  for  such  an  improve- 
ment before  it  could  be  ordered.'  The  case  was  one  of  an  in- 
vidious assessment,  as  were  those  in  Pennsylvania  and  ISTew 
York.  "  A  law,"  it  is  said  by  the  court,  "  imposing  taxation 
on  the  general  pubUc,  the  evident  intent  and  legitimate  results 
of  which  are  to  equalize  the  burden  so  far  as  practicable,  will 
not  be  held  as  violative  of  the  fundamental  law,  merely  be- 
cause that  desirable  end  may  not  be  attained.  But  when,  as 
in  this  case,  the  most  probable,  if  not  the  necessary,  consequence 
of  the  law  is  to  produce  the  most  oppressive  inequality,  and  to 
compel  a  small  minority  of  tax  payers  to  provide,  at  their  sole 
expense,  an  improvement  of  general  utility  and  public  interest, 
the  construction  of  which  costs  more  than  double  as  much  as 
the  character  of  such  improvements  in  general  use,  and  from 
which,  when  constructed,  the  general  public  derives  almost  as 
much  advantage  as  themselves,  it  assumes  the  character  of  an 
attempted  exercise  of  arbitrary  power  over  the  property  of 
this  minority ;  it  becomes,  in  a  constitutional  sense,  a  taking 
and  appropriation  of  their  private  property  to  the  public  use 
without  compensation,  and  it  cannot  be  sustained,  so  long  as 
the  safeguards  placed  around  the  citizen  by  our  fundamental 
law  are  respected  and  upheld.  No  such  power  over  the  prop- 
erty of  the  citizen  can  be  constitutionally  exercised  by  any 
department  of  our  state  government ;  and  whenever  it  is  at- 
tempted, it  is  the  imperative  duty  of  the  judiciary  to  interpose 
in  behalf  of  those  whose  constitutional  rights  are  being  thereby 
prejudicially  affected."  Whatever  may  be  thought  of  the  rela- 
tive soundness  of  these  decisions  in  matters  of  law,  those 
which  deny  the  power  to  levy  such  invidious  burdens  are  most 
likely  to  conduce  to  equality  and  fairness  in  matters  of  local 
taxation,  and  to  just  purposes  and  purity  in  legislation.  It  is 
difficult  to  conceive  of  a  more  corrupting  power  than  that  of 
1  HoweE  V.  Bristol,  8  Bush,  493,  per  Lindsay,  J. 
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voting  taxes  by  those  who  are  not  to  feel  them,  especially 
when  the  expenditure  may  be  confided  to  those  who  have  no 
interest  personally  or  as  corporators,  and  who  will  presumably 
be  concerned  only  to  the  extent  that  they  can  make  a  personal 
profit  of  the  taxes  which  others  are  to  pay. 

In  another  recent  case  in  New  York,  it  is  decided  that  the 
legislature  may  require  a  village  to  levy  a  special  tax  to  be 
expended  in  the  construction  of  a  state  educational  institution 
at  that  locality.'  This  decision  is  based  upon  the  sovereign 
power  of  the  state  to  tax  and  apportion  the  public  burdens, 
a  power  which,  unless  it  is  subject  to  implied  limitations,  would 
enable  the  legislature  of  a  state  to  require  its  capital  town  to 
construct  the  state  house,  another  town  to  construct  the  state 
prison,  and  so  on,  to  the  entire  relief  of  the  state  at  large.  It 
has  been  seen  that  a  decision  in  "Wisconsin  is  opposed  to  the 
one  just  cited,  and  that  derives  strong  support  in  more  recent 
cases  in  lUinois^  and  Michigan.^ 

The  JSTew  York  cases  which  have  been  mentioned  find  abun- 
dant justification  in  an  earher  case  in  the  same  state,  and 
could  not  well  have  been  decided  otherwise  without  rejecting 
that  as  an  authority.  The  facts  in  that  case  were  the  follow- 
ing: 

Certain  citizens  of  Utica,  in  order  to  secure  the  connection  of 
the  Chenango  canal  with  the  Erie  at  their  place,  entered  into 
a  bond  conditioned  to  pay  to  the  state  some  $38,000,  the  esti- 
mated increased  expense  in  bringing  the  canal  to  that  point, 
instead  of  to  another  which  had  been  proposed.  Having 
thereby  secured  the  location,  the  legislature  then  interfered  for 
their  relief,  and  required  the  amount  of  the  obligation  to  be 
assessed  as  a  tax  upon  the  real  estate  of  the  city  of  Utica. 
Was  this  a  constitutional  tax?  The  supreme  court  of  the  state 
held  that  it  was.  "  The  general  purpose  of  raising  the  money 
by  tax  was  to  construct  a  canal,  a  public  highway,  which  the 
legislature  believed  would  be  a  benefit  to  the  city  of  Utica  as 

1  Gordon  v.  Comes,  47  N.  Y.,  608. 

2 Livingston  County  v.  Weider,  64  111.,  437,  is  specially  referred  to.  This 
case  is  commented  on  and  explained  in  Burr  v.  Carbondale,  76  111.,  455,  in 
which  it  was  held  competent  to  permit  a  locality  to  vote  special  aid  to  a 
state  building.  See,  also,  Hensley  v.  People,  84  111.,  544;  Livingston  Co.  v. 
Darlington,  101  U.  S.,  407. 

3  Callam  v.  Saginaw,  50  Mich.,  7. 
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such,  and,  independently  of  the  bond,  the  case  is  the  ordinary 
one  of  local  taxation  to  make  or  improve  a  highway."  ' 

How  far  the  principle  of  this  case  can  be  carried  beyond  the 
exact  state  of  facts  upon  which  it  was  decided  is  a  question  of 
the  highest  interest.  Would  it,  for  instance,  have  been  within 
the  power  of  the  legislature  to  compel  the  city  of  ISTew  York 
to  bear  the  whole  cost  of  the  Erie  canal?  or  to  construct  at  its 
own  cost  the  Erie  railroad  ?  Or  might  the  whole  cost  of  the 
Hoosac  tunnel  be  thrown  upon  Boston  ?  Or  might  Chicago  or 
St.  Louis  be  compelled  to  construct  a  system  of  railways 
through  the  state,  on  the  ground  that  in  the  opinion  of  the 
legislature  the  railways  Avould  specially  benefit  the  city  which 
was  made  a  terminus  i  If  a  power  to  require  such  expendi- 
tures can  rest  in  the  hands  of  any  legislature,  restrained  only 
by  a  sense  of  the  responsibility  of  its  members  to.  their  con- 
stituents, there  is  always  a  possibility  that  the  members  may 
at  some  time  discover  that  a  majority  of  the  constituencies 
would  be  pleased  to  see  the  power  exercised.^ 

iThoma.s  v.  Lelaud,  24  Wend.,  65,  67,  per  Cowen,  J.  Under  the  principles 
of  this  decision  it  might,  perhaps,  be  held  that  the  legislature  had  the  power 
to  requu-e  the  refunding  by  the  municipalities  of  commutation  moneys,  or 
moneys  paid  to  procure  substitutes,  where  the  effect  was  to  relieve  the 
municipality  from  a  draft.  The  purpose  of  the  payment,  so  far  as  it  went 
to  aid  the  government  by  money  or  men,  was  public ;  and  yet  as  such  pay- 
ments are  made  by  parties  for  their  own  advantage,  a  law  levying  taxation 
to  refund  them  is  judicially  declared  to  resemble  "an  imperial  rescript," 
rather  than  constitutional  taxation.  Thompson,  J.,  in  Tyson  v.  School 
Directors,  51  Pa,  St.,  9,  23.  In  Perkins  v.  Milford,  59  Me.,  315,  318,  Apple- 
ton,  Ch.  J.,  in  denying  the  authority  to  authorize  the  refunding  of  commu- 
tation moneys  by  towns,  says:  "The  money  was  voluntarily  paid,  and 
without  expectation  of  repayment.  It  was  a  gift  —  so  understood,  so 
intended  by  all  the  parties  subscribing.  It  was  no  advance  or  loan  to  the 
town  with  the  expectation  of  repayment.  Whether  the  gift  was  to  the 
soldiers  enlisting,  or  to  the  town,  makes  no  difference.  The  naked  question 
recurs,  Can  the  town  raise  money  to  give  to  individuals?  This  is  not  a  gift 
to  any  public  purpose.  It  is  a  gift  as  a  recompense  for  past  generosity.  If 
a  town  can  give  to  A.  it  can  give  to  B.  If  it  can  give  little  it  can  give 
much.  If  it  can  give,  then  every  man  holds  his  estate  subject  to  the  wiU 
of  the  majority,  who  can  give  away  as  much  or  Uttle  as  they  please.  Tax- 
ation is  for  public  purposes,  and  for  those  the  right  of  the  government  to 
impose  taxes  is  unlimited.  Taxation  is  imposed  by  the  state  to  meet  its 
exigencies.  But  taxes  to  meet  the  plaintiff's  claims  would  be  taxes  for  a 
private  purpose,  for  a  gift  to  an  individual." 

2 In  Fi-eeland  v.  Hastings,  10  Allen,  570,  580,  Bigelow,  Ch.  J.,  speaking  of 
the  right  of  the  state  to  apportion  among  the  municipalities  the  expense  of 
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Another  recent  case  in  Hew  York  seemed  to  interpose  a 
check  to  the  unhmited  power  of  the  legislature  over  the  taxa- 
tion of  municipal  corporations.  The  point  of  the  decision  was, 
that  towns  could  not  be  compelled  to  give  aid  to  railroad  cor- 
])orations  by  subscribing  to  their  stock.  The  decision  was  an 
able  one,  and  made  by  the  court  of  last  resort.^  But  this  de- 
cision, so  far  as  in  the  nature  of  things  it  would  be  possible, 
Avas  shortly  afterwards  qualified,  and,  as  it  would  seem,  over- 
ruled by  the  assistant  court,  called  the  commission  of  appeals. 
The  case  decided  by  this  court  asserts  a  power  in  the  legisla- 
ture broader  and  more  absolute  than  has  ever  been  applied  in 
this  country,  by  any  court  of  corresponding  jurisdiction  and 
dignity,  whose  decisions  have  fallen  under  our  notice.  The 
point  of  the  decision  was,  that  where  the  legislature  had  once 
empowered  a  commissioner,  appointed  for  a  town,  but  not  by 
it  or  by  any  town  oflicer  or  authority,  to  subscribe  for  the 
town  to  the  stock  of  a  railroad  corporation,  on  the  condition 
precedent  of  obtaining  the  assent  of  a  majority  of  the  resident 
tax  payers,  the  legislature  had  full  power  afterwards  to  remove 
the  condition  and  empower  the  commissioner  to  bind  the  town 
by  a  subscription  without  it.  "  As  it  is  obvious,"  say  the  court, 
"  that  aU  the  property  of  a  town,  as  an  artificial  being,  is  pub- 
lic property,  and  must  usually  have  proceeded  from  the  exer- 
cise of  the  power  of  taxation,  and  as  the  private  rights  of 
individuals  residing  in  the  town  can  only  be  affected  through 
the  exercise  of  the  power  of  taxation,  it  follows  that  the  sub- 
stantial power  of  the  legislature,  through  tlie  power  of  taxa- 
tion, is  broad  enough  to  sustain  the  requirement  to  a  town  to 
aid  in  the  construction  of  a  railroad,  in  the  construction  of 
which,  in  the  judgment  of  the  legislature,  it  has  a  public  inter- 
est.    And  if  it  may  do  this  directly  by  the  imposition  of  a  tax, 

highways,  etc.,  says:  "  Perfect  equahty  in  the  allotment  of  public  burdens 
is  unattainable.  If  they  are  distributed  on  just  principles,  appUcable  alike 
to  all  on  whom  they  are  imposed ;  if  no  undue  discrimination  is  made  among 
those  on  whom  a  charge  or  duty  is  laid ;  if  no  tax  is  assessed  which  is  dis- 
proportionate, or  '  without  the  assent  of  the  people  or  their  representatives,' 
substantial  equality  will  be  attained,  and  no  legal  or  constitutional  right  or 
privilege  will  be  violated  or  evaded."  This  seems  to  us  an  admirable  state- 
ment of  the  principles  governing  the  imposition  by  the  state  of  burdens 
upon  the  municipalities. 
'  People  V.  Batchellor,  53  Ni  Y.,  138,  opinion  by  Graver,  J. 
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and  the  direct  and  immediate  employment  of  the  money  raised, 
it  is  not  perceived  how  the  issuing  of  bonds,  with  the  only  con- 
tingency of  taxation  to  follow,  can  be  beyond  the  legislative 
power,  nor  how  the  more  remote  possibility  of  becoming  charge- 
able by  reason  of  holding  stock  can  alter  the  case."  ^ 

As  the  commissioner  who  made  the  subscription  was  not  a 
town  officer,  nor  a  town  agent  with  the  town's  consent,  it  is 
manifest  that  he  was  able  to  accomplish  what  was  said  by  the 
eminent  Pennsylvania  judge  whose  views  have  been  quoted, 
to  be  "  impossible  in  the  nature  of  things  " —  a  contract  with- 
out the  consent  of  the  parties.^ 

It  must,  we  should  suppose,  be  conceded  that  the  doctrine 
that  the  legislature  may  do  anything  to  which  it  gives  the  form 
of  taxation,  and  which  is  not  expressly  forbidden  by  the  con- 
stitution, is  necessarily  corrupting  in  practice.  It  constitutes  a 
standing  invitation  to  corrupt  classes  of  the  state  to  flock  to 
the  state  capital  with  schemes  for  enriching  themselves  at  the 
expense  of  localities ;  and  it  would  be  remarkable  if  they  were 
not  often  successful.  Perhaps,  if  the  state  were  owner  of 
important  public  works,  a  more  tempting  attraction  might 
thereby  be  presented,  and  the  municipaUties  be  left  unmolested. 
But  even  this  might  prove  otherwise,  for  the  evils  of  vicious 
legislation  are  likely  to  increase  and  multiply  in  every  direc- 
tion when  once  it  is  admitted  that  they  are  subject  to  no  legal 
restraints,  and  that  the  central  authority  may  legislate  on 
local  matters  which  concern  only  the  locality,  and  concerning 
which  the  members  acting  will  know  nothing  except  as  inter- 
ested parties  may  undertake  to  inform  or  misinform  them. 

All  the  property  of  a  municipal  corporation  may  be  assumed 
to  come  from  taxation.  If  any  of  it  comes  from  gift  or  grant, 
it  is  not  believed  that  the  nature  of  its  ownership  is  any  dif- 
ferent on  that  account,  unless  the  gift  or  grant  was  charged 
with  a  trust.  It  is  public  property,  but  public  for  the  purposes 
of  the  municipality,  and  not  for  the  purposes  of  the  state.    If 

1  Johnson,  Com.,  in  Duanesburgh  v.  Jenkins,  57  N.  Y.,  177,  187.  The 
decision  in  the  case  reversed  the  decision  in  suprenie  court  made  by  Judges 
James,  Bockes,  Rosecrans  and  Potter. 

^ Black,  Ch.  J.,  in  Sharpless  v.  Philadelphia,  21  Pa.  St.,  147,  165.  See, 
also,  what  is  said  by  Mellen,  Ch.  J.,  in  Bowdoinham  v.  Eichmond,  6  Greenl., 
113,  114. 
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any  of  it  has  been  raised  for  special  purposes,  under  state  au- 
thority, the  state  may  compel  its  proper  application.  The  state 
must  have  a  power  of  direction,  also,  in  cases  where  municipal 
powers  are  so  modified  as  to  preclude  the  contemplated  pur- 
pose being  followed ;  but  it  is  believed  to  be  an  unsound  doc- 
trine that  the  legislature  of  the  state  may,  for  that  reason  or 
any  other,  apply  it  to  state  uses,  or  even  to  local  uses,  against 
the  consent  of  the  people  concerned.  Mr.  Justice  Story  early 
expressed  the  view  that  the  legislature,  changing,  modifying, 
enlarging  or  restraining  the  local  powers,  must  secure  the 
property  for  the  uses  of  those  for  whom,  and  at  whose  expense, 
it  was  originally  purchased.'  There  can  be  little  doubt  that 
this  is  the  view  that  has  been  generally  acted  upon,  and  that 
any  other  is,  to  say  the  least,  less  safe,  either  to  the  general  in- 
terests of  the  state  or  of  the  municipalities.  It  is  very  true,  as 
has  often  been  said,  the  fact  that  a  power  is  liable  to  abuse  is 
no  argumeftt  against  its  existence ;  it  would  only  constitute  a 
reason  which  should  influence  the  people  to  expressly  withhold 
the  grant  of  power  when  framing  their  constitution.  But 
when  it  is  considered  that  the  states  in  general  have  not  been 
accustomed  to  exercise  such  a  power,  and  that  its  existence  is 
inconsistent  with  any  substantial  constitutional  protection  to 
local  self-government  —  that  feature  of  the  American  repre- 
sentative system  which  has  usually  been  looked  upon  as  the 
corner-stone  of  all — and  must  leave  the  municipalities  at  the 
mercy  of  legislative  majorities,  it  may  justly  be  questioned 
whether  the  recognition  of  the  power  is  not  an  innovation.  It 
is  not  to  be  forgotten  that  the  power  in  question  is  "  a  power 
to  destroy  "  —  an  expression  which  loses  none  of  its  force  when 

iTerrett  v.  Taylor,  9  Cranoh,  43,  52.  "  It  may  also  be  admitted,"  lie  says, 
in  Dartmouth  College  v.  Woodward,  4  "Wheat.,  518,  594,  "that  corporations 
for  mere  public  government,  such  as  towns,  cities  and  counties,  may,  in 
many  respects,  be  subject  to  legislative  control.  But  it  will  hardly  be  con- 
tended that,  even  in  respect  to  such  corpoi-ations,  the  legislative  power  is 
so  transcendent  that  it  may,  at  its  will,  take  away  the  private  property  of 
the  corporation,  or  change  the  uses  of  its  private  funds  acquired  under  the 
public  faith.  Can  the  legislature  confiscate  to  its  own  use  the  private  funds 
which  a  municipal  corporation  holds  under  its  charter,  without  any  default 
or  consent  of  the  corporators?"  And,  again,  on  p.  698,  he  says  of  the  state : 
"It  cannot  recall  its  own  endowments  granted  to  any  hospital,  or  college, 
or  city,  or  town."  See,  also,  the  discussion  in  Merriwether  v.  Garrett,  103 
U.  S.,  473. 
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applied  to  municipal  corporations, —  and  that  it  is  capable  of 
being  exercised  in  legitimate  modes  to  the  destruction  of  pri- 
vate fortunes.  And  the  subject  seems  to  invite  the  remark,  as 
bearing  upon  the  question  whether  the  early  New  York  de- 
cision, which  has  been  referred  to,  was  not  a  departure  from 
sound  principle,  that  if  the  legislature  of  the  state  may  vote 
the  local  taxes,  or  take  the  moneys  which  have  been  raised  by 
taxation  for  local  purposes,  and  appropriate  them  to  other  pur- 
poses in  their  discretion,  on  any  assumption  that,  as  they  have 
now  become  public  funds,  they  must  be  at  the  state's  disposal, 
then  the  maxim  that  taxation  and  representation  go  together 
would  seem  to  be  merely  a  ghttering  generality,  promising 
much,  but  assm-ing  no  thin  g.^     For  any  rehance  upon  responsi- 

1  On  this  general  subject,  reference  is  made  to  the  case  of  Sleight  v.  People, 
74  111. ,  47.  The  facts  were,  that  a  railway  was  built  through  four  town- 
ships—  Oxford,  Clover,  WeUer  and  Galva — of  Henry  couftty.  Two  of 
these  townships  —  WeUer  and  Galva  —  subscribed  for  capital  stock  and 
issued  their  bonds  in  payment  of  the  subscription.  The  charter  of  the  rail- 
road company  provided  that  "the  taxes  to  be  collected  from  said  raili-oad 
company  for  county  and  townsliip  purposes,  by  the  several  counties  and 
townships  through  which  said  railroad  runs,  shall  be  paid  to  and  set  apart 
by  the  county  treasurer  as  a  sinking  fund  to  redeem  the  principal  of  the 
bonds  issued  by  any  township  or  townships  in  said  county."  On  behalf  of 
the  railroad  company,  the  claim  was  made  that  the  entu-e  tax  collected 
from  the  raUroad  company,  for  county  and  township  purposes,  in  the  sev- 
eral townships  tlu-ough  which  the  railroad  run,  should  be  paid  to  and  set 
apart  by  the  treasurer  of  the  county  as  a  sinking  fund,  to  be  apphed  pro 
rata,  in  redeeming  the  principal  of  the  bonds  issued  by  the  towns  of  Weller 
and  Galva.     Sohofleld,  J. ,  considering  this  claim,  says : 

"  The  claim  here  made  is  for  the  taxes  actually  levied  and  collected  for 
county  and  township  purposes,  from  the  railway  company,  in  the  towns  of 
Oxford  and  Clover.  If  this  amount  shall  be  taken,  there  must  necessarily 
be  a  deficiency  to  that  extent  in  the  county  and  township  revenues,  which 
will  have  to  be  supplied  by  additional  taxation.  The  property  liable  to  tax- 
ation in  one  municipality  will  thus  be  compelled  to  bear  a  burden  of  taxa- 
tion imposed  by  the  corporate  authority  of  a  different  municipality,  and 
this,  too,  without  its  consent,  and  in  the  absence  of  any  presumptive  coiTe- 
sponding  benefits.  The  principle  upon  which  alone  this  can  be  sustained  is, 
that  the  legislature  may,  in  its  pleasure,  impose  debts  upon  counties  and 
townships,  and  require  their  payment  without  regard  to  the  wishes  of  the 
inhabitants  and  tax  payers  of  such  counties  and  townships ;  for  it  is  evident 
that  the  practical  result  is  precisely  the  same,  whether  it  is  said  the  taxes 
levied  for  county  and  township  purposes  on  the  property  of  the  railway 
company  in  the  towns  of  Oxford  and  Clover  shall  be  set  apart  for  the  pay- 
ment of  the  bonds  issued  by  the  towns  of  WeUer  and  Galva,  or  that  the 
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bility  to  constituents,  as  a  check  upon  extravagant  taxation  and 
reckless  misappropriation,  becomes  useless,  and  indeed  worse 
than  useless,  because  deceptive,  if  the  constituency  in  general, 
instead  of  bearing  the  burden  of  evil  legislation,  may  actually, 
in  some  cases,  have  the  general  burden  diminished  by  the  selec- 
tion of  particular  communities  for  exceptional  and  invidious 
taxation.  And  any  principle  in  representative  government 
may  well  be  considered  obsolete  when,  as  applied,  it  only  re- 
moves the  substantial  responsibility  and  restraining  power  from 
the  constituency  concerned  to  a  distant  central  authority. 

county  and  these  townships  shall  pay  a  sum  equal  to  the  amount  out  of 
their  revenues  for  the  same  purpose.  In  either  event,  it  is  tating  so  much 
of  the  i-evenues  of  the  county  and  of  the  towns  of  Oxford  and  Clover  to 
pay  the  debts  of  the  towns  of  WeUer  and  Galva.  But  it  has  been  re- 
peatedly held  by  this  court  that  the  legislature  is  powerless  to  impose  a  debt 
upon  a  municipality  against  its  consent ;  and  those  cases  must  be  deem.ed 
conclusive  on  the  questions  iuvolved  here.  The  People  v.  The  Mayor,  etc., 
51  111.,  17;  People  v.  Salomon,  51  111.,  37;  People  v.  Chicago,  51  111.,  58; 
Madison  Co.  v.  People,  58  lU.,  456 ;  Hessler  v.  The  Drainage  Commissioners, 
53  m.,  105 ;  Lovingston  v.  Wider,  53  EL,  803." 

See,  further,  Ehnwood  v.  Marcy,  93  U.  S.,  389;  AUhands  v.  People,  83 
lU.,  334;  Board  of  Directors  v.  Houston,  71  111.,  318. 
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CHAPTEE  XXII. 

THE  BEMEDIES  OF  THE  STATE  AGAINST  COLLECTORS  OF  TAXES. 

Remedies  in  general.  It  has  been  seen  that  the  law  some- 
times provides  very  summary  proceedings  for  the  enforcement 
of  the  duty  to  pay  taxes,  and  that  the  legislative  competency 
to  do  so  has  been  very  fully  sustained.  With  much  greater 
reason  may  the  law  provide  summary  remedies  against  those 
who,  having  accepted  official  positions  under  the  revenue  laws, 
neglect  or  refuse  to  perforin  the  duties  which  pertain  to  them, 
or  endeavor  to  substitute  a  performance  of  their  own  for  some- 
thing of  a  different  nature  which  the  law  has  required.  This 
is  particularly  true  of  tax  collectors ;  they  have  only  to  collect 
money  and  pay  it  over  to  the  proper  custodian,  and  it  is  sel- 
dom that  a  question  arises  which  can  justify  departure  from 
the  strict  terms  of  their  authority,  or  neglect  in  the  prompt 
payment  of  what  comes  to  their  hands.  And  whatever  hard- 
ships there  may  be  in  forcing  summary  payment  by  the  person 
who  is  simply  negligent  in  paying  his  dues,  there  can  be  none 
whatever  in  requiring  speedy  accounting  and  settlement  by 
one  who  has,  by  his  office,  become  custodian  of  the  public 
funds;  and  he  has  the  less  reason  to  complain,  since  whatever 
are  the  evils  which  may  be  anticipated  in  the  case  of  individual 
neglects,  they  are  likely  to  be  multiplied  many  fold,  if  one  who 
has  collected  from  numerous  persons  may  then  neglect  or  refuse 
to  pay  over  his  collections  until  it  shall  suit  his  convenience  to 
do  so. 

The  remedies  which  are  at  the  service  of  the  public  author- 
ities, and  one  or  more  of  which  are  usually  made  use  of,  are 
the  following; 

Suit  at  the  Common  Law.  The  state,  or  any  of  its  munici- 
palities, for  which  moneys  have  actually  been  collected,  may 
pursue  its  delinquent  collector  by  suit  at  the  common  law,  if 
under  the  circumstances  that  remedy  shall  be  deemed  adequate 
and  suitable.^    Where  expedition  is  not  important  and  the  col- 

1  Adams  v.  Parnsworth,  15  Gray,  433 ;  Helvey  v.  Huntington  Co. ,  6  Blackf . , 
317;  Wentworth  v.  Gove,  45  N.  H.,  160;  Spencer  v.  Perry,  18  Mich.,  394. 
If  a  county  treasurer  refuses  to  pay  over  moneys  to  a  vUlage  entitled  to 
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lector  himself  is  unquestionably  responsible,  this  may  be  all 
that  is  essential.  Such  a  suit  the  collector  can  defend  only  on 
such  grounds  as  would  constitute  a  defense  to  a  like  suit  as  be- 
tween other  parties  who  stand  in  the  relation  of  principal  and 
agent.  It  would  be  a  suit  for  money  received  by  the  collector 
for  the  use  of  the  public ;  and  he  would  not  be  permitted  to 
rely  on  technical  objections  which  might  be  made  to  the  right 
of  the  pubhc  to  the  money.'  If  he  receives  the  money  to  the 
use  of  the  public,  he  should  account  for  it ;  and  it  is  immate- 
rial that  those  who  have  paid  it  might  successfully  have  resisted 
the  collection  from  them.  It  has  been  elsewhere  shown  ^  that 
a  collector  de  facto,  or  even  an  intruder,  will  not  be  permitted 
to  resist  the  demand  of  the  state  upon  him  for  taxes  collected, 
by  showing  that  he  collected  them  without  due  authority. 
And  it  has  been  held  that  although  a  bond  to  perform  the 
duties  of  an  office  would  be  void  if  there  were,  by  law,  no 
such  office  in  existence,  yet  an  irregular  appointment  of  a  per- 
son to  an  office  which  is  established  by  law  is  valid  as  a  con- 
tract to  perform  the  duties  of  the  office,  and  entitles  the  public 
to  demand  the  fulfillment  of  the  engagement.'  The  principles 
here  stated  are  applicable  not  merely  to  the  case  of  a  defect  in 
the  official  authority,  but  to  the  case  also  in  which  defects, 
either  technical  or  substantial,  might  have  been  urged  to  the 
tax  the  officer  has  enforced.^  The  substantial  fact  is  that  he 
has  received  money  for  the  state,  and  having  done  so,  it  is 
not  his  privilege  to  pause  and  question  the  right  of  the  state 
to  receive  it;  but  he  should  pay  it  over,  and  leave  those  from 
whom  it  was  received  to  present  a  claim  to  the  state  for  the 

it,  a  bill  will  not  lie  to  enjoin  a  misappropriation,  but  suit  should  be  brought 
at  law,  either  against  him  or  on  his  bond.  Hindman  v.  Aledo,  6  lU.  Ap., 
436. 

1  Clifton  v.  Wynne,  80  N.  C,  145. 

2ylnic,  p.  356.  See,  also,  Ford  v.  Clough,  8  Me.,  334;  Johnson  v.  Good- 
ridge,  15  Me.,  29;  Orono  v.  Wedgewood,  44  Me.,  49;  Trescott  u.  Moan,  50 
Me.,  347;  State  v.  Woodside,  8  Ired.,  104;  Lyndon  v.  MUler,  86  Vt.,  329. 

3  United  States  v.  Maurice,  3  Brock.,  98. 

*  Williams  v.  Holden,  4  Wend.,  223;  Moore  v.  Allegheny  City,  18  Pa, 
St.,  55;  People  v.  Cooper,  10  111.  Ap.,  384;  Coons  v.  People,  76  lU.,  383; 
Lovingston  u  Trustees,  99  111.,  564;  Berrien  Co.  Treasurer  v.  Bunbury,  45 
Mich.,  79.  A  de  facto  collector  is  liable  to  a  town  for  money  actually  col- 
lected, but  not  for  taxes  which  persons  refused  to  pay  because  he  was  not 
lawfully  an  officer.  Lincoln  v.  Chapin,  133  Mass.,  470. 
45 
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refunding,  if  they  deny  its  right  to  retain  it.*  Even  an  uncon- 
stitutional tax,  once  collected,  the  officer  has  no  right  to  retain, 
but  he  should  account  as  in  other  cases.^  The  action  in  these 
cases  is  for  the  money  had  and  received  to  the  use  of  the 
public'  For  a  mere  neglect  to  perform  the  official  duty  to 
collect,  an  action  on  the  case  would  be  the  appropriate  remedy.^ 
It  is  not  the  right  of  the  collector,  in  a  suit  against  him  for 
taxes  collected,  to  set  off  a  demand  owing  to  himself  by  the 
municipality  for  which  he  acts,  even  though  it  be  for  unpaid 
salary.* 

Collector  s  Bond.  It  is  a  customary  precaution  to  require  of 
any  collector  of  public  moneys  that  he  shall  give  bond  to  se- 
cure a  proper  accounting.  The  form,  or  at  least  the  requisites, 
of  such  a  bond  are  commonly  prescribed  by  statute,  and  stat- 
ute remedies  cannot  be  had  upon  it  unless  it  is  a  good  bond 
under  the  statute.  But  it  is  always  lawful  for  one  who  has  a 
duty  to  perform  to  a  third  person  or  the  public,  to  give  sureties 
for  the  performance  thereof ;  and  a  bond  by  a  public  collector, 
which  is  not  in  the  statutory  form,  may  nevertheless  be  a  good 
bond  at  the  common  law,  upon  which  the  usual  common  law 
remedies  will  be  available.^     On  this  ground  suits  have  been 

I  Commonwealth  v.  Philadelphia,  27  Pa.  St.,  497. 

sin  Waters  v.  State,  1  Gill,  302,  and  Smyth  v.  Titcomb,  31  Me.,  372,  it  was 
decided  not  to  be  a  good  defense  to  a  suit  to  recover  taxes  collected,  that  the 
tax  itself  was  unconstitutional.  In  O'Neal  v.  School  Commissioners,  27  Md., 
227,  there  was  a  like  ruling  as  to  a  tax  claimed  to  have  been  unlawfully- 
levied.  In  State  v.  Baltimore  &  Ohio  E.  R.  Co.,  34  Md.,  344,  this  doctrine 
was  applied  to  a  railroad  company  which,  being  required  to  pay  to  the  state 
one-fifth  of  the  fares  on  a,  certain  braneh,  collected  the  fares,  but  declined 
to  pay,  alleging  the  unconstitutionality  of  the  tax.  See,  also.  State  v.  Cun- 
ningham, 8  Blackf.,  339. 

3  To  charge  the  collector  it  is  not  necessary  to  show  a  conversion.  If  he 
has  received  funds  and  refuses  to  pay  over  on  proper  demand,  or  if  the 
statute  regulates  the  disposition  to  be  made  of  them  and  he  fails  to  make  it, 
he  is  accountable.  Coons  v.  People,  76  lU.,  383.  The  specific  money  col- 
lected belongs  to  the  collector,  and  if  he  applies  what  is  collected  for  one 
year  upon  a  prior  deficiency,  the  public  authorities  cannot  compel  a  change 
of  appUoatioD.    Pratt's  Appeal,  41  Conn.,  191. 

*  Charleston  v.  Stacy,  10  Vt.,  563. 

5  Waterbury  v.  Lawler,  51  Conn.,  171,  explaining  Hartford  v.  Praney,  47 
Conn.,  76. 

6  Claasen  v.  Shaw,  5  Watts,  468 ;  Freeman  v.  Davis,  7  Mass.,  200 ;  Morse  v. 
Hodsden,  5  Mass.,  314;  Burroughs  iJ.Lowder,  8  Mass.,  373;  Sweetser  v.  Hay, 


CH.  XXII.]       EEMEDIES  OF  THE  STATE  AGAINST  COLLECTOES.  YOY 

sustained  upon  bonds  wMch  were  given  to  one  body  or  oflScial 
board,  when  the  statute  required  them  to  be  given  to  another,' 
and  also  upon  those  which  were  so  defective  in  any  of  their 
requisites  as  not  to  constitute  a  sufficient  statutory  bond.^  If, 
however,  the  bond  is  given  to  an  obligee  different  from  that 
named  in  the  statute,  suit  upon  it  should  be  brought  in  the 
name  which  appears  in  the  obligation,  though  the  suit  will  be 
for  the  use  of  the  party  entitled  to  the  moneys  collected.'  The 
important  differences  between  a  common  law  bond  and  a  stat- 
utory obligation  are,  that  upon  the  former  common  law  reme- 
dies alone  can  be  had ;  the  statute  will  give  no  aid,  either  in 
respect  to  the  right  to  institute  suits  or  summary  proceedings, 

2  Gray,  49;  Horn  v.  Whittier,  6  N.  H.,  88;  Treasurer  r.  Bates,  3  Bailey,  363; 
Goodrum  v.  Carroll,  2  Humph.,  490;  Governor  v.  Allen,  8  Humph.,  176; 
Walker  v.  Chapman,  33  Ala.,  116. 

The  following  points  were  decided  in  Coons  v.  People.  76  lU.,  383:  Where 
one  is  collector  of  state  and  county  taxes,  and  collects  a  special  bounty  tax, 
the  fact  that  his  bond  describes  him  as  collector  of  bounty  tax,  when  no 
such  separate  office  exists,  wiU  not  avoid  it.  The  bond  required  him  to  ac- 
count for  a  special  bounty  tax  of  1864,  but  the  tax  levied  was  for  1865. 
Held  that  the  figures  1864  might  be  treated  as  surplusage.  A  special  bond 
should  be  given  by  the  collector  for  such  a  special  tax,  and  it  would  be  good 
as  a  common  law  bond  whether  required  by  law  or  not.  And  see  Berrien 
Co.  Treasurer  v.  Bunbury,  45  Mich.,  79. 

A  township  is  under  no  common  law  liability  to  a  county  for  a  loss  of 
county  taxes  through  the  defalcation  of  the  township  treasurer.  Hart  v. 
Oceana  Co.,  44  Mich.,  417.  But  the  statute  may  impose  the  liability,  and  it 
may  be  enforced  by  mandamus.     Oceana  Co.  ■;;.  Hart,  48  ]\Iich.,  319. 

iVan  Hook  v.  Barnett,  4  Dev.,  268;  Justices  of  Christian  v.  Smith,  3  J. 
J.  Marsh.,  473.  And  see  Supervisors  of  St.  Joseph  v.  Coffinbury,  I  Mich., 
355 ;  People  v.  Johr,  33  Mich.,  461,  463 ;  Mallory  v.  Miller,  2  Yerg.,  113.  The 
rulings  in  the  federal  courts  are  that  a  bond  taken  from  a  collector  of  taxes 
is  good  as  a  common  law  bond,  though  not  required  by  law,  or  though  not 
in  statutory  form  when  a  bond  is  required.  Dixon  v.  U.  S.,  1  Brock.,  177; 
Postmaster-General  v.  Eice,  Gilpin,  554 ;  United  States  v.  Howell,  4  Wash. 
C.  C,  620;  United  States  v.  Tingey,  5  Pet.,  115. 

2  If ,  in  addition  to  the  condition  stating  the  statutory  d  uty,  a  bond  contains 
a  qualification  which  is  beyond  the  statute  terms  and  unreasonable,  it  may 
be  regarded  as  a  nullity  and  treated  as  surplusage.  Berrien  Co.  Treasurer 
V.  Bunbury,  45  Mich.,  79. 

3  Stevens  v.  Hay,  6  Cush.,  229;  Governor  v.  Humphreys,  7  Jones'  L., 
358 ;  Walker  v.  Chapman,  23  Ala.,  116.  It  may,  perhaps,  be  otherwise  when 
the  name  of  the  obligee  is  merely  formal.  See  Bay  County  v.  Brock,  44 
Mich.,  45;  Haynes  v.  Butler,  30  Ark.,  69;  Dudleys.  Chilton  Co.,  66  Ala., 
593. 
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or  to  the  incidents  to  suits  when  they  are  brought.'  Summary 
proceedings  are  therefore  inadmissible  on  a  mere  common  law 
obligation,  because  the  common  law  never  gave  them.  What 
has  been  said  of  the  liability  of  the  collector,  to  account  for 
moneys  received,  is  as  applicable  in  a  suit  on  any  such  bond, 
as  in  a  suit  for  money  had  and  received ;  if  the  terms  of  the 
bond  cover  the  case,  neither  he  nor  his  sureties  can  defend  by 
showing  that  those  who  voluntarily  have  paid  to  him  could  not 
legally  have  been  compelled  to  do  so.^ 

Eut  the  liability  upon  the  collector's  bond  must  in  all  cases 
be  governed  by  the  condition ;  the  sureties  have  undertaken 
for  nothing  more,  and  their  obligation  is  to  be  strictly  con- 
strued. It  is  important,  therefore,  in  every  case  to  see  precisely 
what  it  is  which  the  sureties  undertake  that  their  principal  shall 
do.  If  they  undertake  that  he  shall  "  faithfully  perform  his 
duty,  and  pay  oVer  the  moneys  collected,"  they  are  liable  for 
the  moneys  collected  by  him,  whether  with  warrant  or  with- 
out, for  his  duty  is  to  pay  over  all  such  moneys.^  The  substan- 
tial inquiry  wUl  be,  whether, the  officer  "by  virtue  of  his  office 
has  received  money  for  the  state.  If  he  has,  it  is  not  his  prov- 
ince to  dispute  the  right  of  the  state  to  receive  it,  unless  the 
case  shows  that  the  tax  payer  has  demanded  it  and  he  has  re- 
funded it "  for  lawful  reason.^    On  the  other  hand,  if  the  sure- 

•  Stevens  v.  Hay,  6  Gush.,  339;  Polk  v.  Piummer,  3  Humph.,  500;  Kinney 
V.  Etheridge,  3  Ired.,  360;  Pickering  v.  Pearson,  6  N.  H.,  559;  White  v. 
Quarles,  14  Mass.,  451 ;  Calhoun  v.  Lunsford,  4  Port.  (Ala.),  345 ;  Lord  v.  Lan- 
cey,  31  Me.,  468;  Justices  v.  Smith,  3  J.  J.  Marsh.,  473;  Sweetzer  v.  Hay,  3 
Gray,  49. 

2 See  cases  cited  on  last  page.  Also  Kellar  v.  Savage,  30  Me.,  199;  Feigert 
V.  State,  31  Ohio  St.,  433;  Schuster  v.  Weiesman,  63  Mo.,  553;  State  v. 
Harney,  57  Jliss.,  863;  Morris  v.  State,  47  Tex.,  583;  Swan  v.  State,  48  Tex., 
120 ;  Police  Jury  v.  Brookshier,  31  La.  An.,  736.  Nor  can  he  excuse  himself 
from  payment  on  the  pretense  that  he  fears  claims  against  him  by  tax  pay- 
era.  Gilbert  v.  Dougherty  Co.,  53  Ga,,  191.  Nor  that  he  paid  over  the 
moneys  collected  to  make  up  a  deficiency  on  a  tax  of  the  previous  year. 
Wilkinson  v.  Bennett,  56  Ga.,  390, 

8  Johnson  v.  Goodridge,  15  Me.,  39;  State  v.  Woodside,  8  Ii-ed.,  104.  And 
see  Ford  v.  Clough,  8  Greenl.,  334;  Orono  v.  Wedgewood,  44  Me.,  49;  Tres- 
oott  V.  Moan,  50  Me.,  347;  WilUamstown  v,  Willis,  15  Gray,  437;  State  v. 
Rushing,  17  Fla.,  236. 

*  Timbsrlake  v.  Brewer,  59  Ala.,  108,  In  California  the  collector  is  bound 
to  pay  over  money  collected,  even  though  it  was  paid  under  protest  and  suit 
has  been  brought  to  recover  it  back.     San  Francisco  v.  Ford,  53  Cal.,  198. 
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ties  merely  undertake  for  the  collection  of  all  rates  for  which, 
the  collector  shall  have  "sufficient  warrant  under  the  hands  of 
the  assessors,"  a  recovery  cannot  be  had  upon  the  bond  for 
moneys  which  have  not  been  collected  by  him  by  virtue  of  such 
warrant;  the  case  not  being  brought  by  the  facts  withia  the 
terms  of  their  obligation.^ 

From  what  has  already  been  said  it  wiU  be  understood  that 
it  is  not  the  business  of  the  collector  to  question  the  fairness  or 
propriety  of  any  tax  which  has  been  committed  to  him  for  col- 
lection. If  the  assessment  is  excessive,  the  party  assessed  must 
make  the  objection,  and  not  the  assessor.  His  duty  is  to  col- 
lect the  list  committed  to  him,  and  he  cannot  excuse  himself 
for  any  failure  to  exhaust  his  authority  in  collecting,  on  the 
pretense  that  the  person  taxed  should  not  have  been  assessed 
at  all,  or  should  have  been  assessed  otherwise  than  as  he  was.* 
ISTor  can  he  answer  for  a  neglect  of  duty  in  attempting  to  col- 
lect by  showing  that  the  poverty  of  the  person  taxed  would 
probably  have  made  the  attempt  ineffectual ;  his  duty  is  to  ex- 
haust his  power  under  the  warrant,  and  the  legal  evidence  of 
the  inability  of  the  person  taxed  to  pay  the  amount  charged 
against  him  will  then  be  furnished  by  his  official  return.' 

But  while  the  collector  is  not,  in  general,  to  be  heard  to  ques- 
tion the  validity  of  a  tax  which  he  has  collected,  he  may  always 
refuse  to  proceed  in  the  collection  of  one  for  the  enforcement 
of  which  his  authority  is  insufficient.  While  he  is  bound  to 
account  for  aU  sums  voluntarily  paid  to  him  by  persons  taxed, 
he  is  under  no  obligation  to  commit  trespass  in  the  attempted 

I  Foxcrof  t  V.  Nevens,  4  Me. ,  73.  An  error  not  chargeable  to  himself,  which 
deprives  a  collector  of  one  mode  of  collecting  which  otherwise  he  would 
have  had,  will  relieve  him  of  the  duty  of  collecting,  and  his  failure  to  col- 
lect will  therefore  not  be  a  breach  of  his  bond.  HarpsweU  v.  Orr,  69  Me., 
333. 

2 See  "Williams  v.  Holden,  4  Wend.,  333;  Moore  v.  Allegheny  City,  18  Pa, 
St.,  55;  Wilkinsons  Bennett,  56  Ga.,  390;  Walden  v.  Lee  Ctounty,  60 Ga., 
296. 

SGorham  v.  Hall,  57  Me.,  58;  Colerain  v.  Bell,  9  Met.,  499;  Treasurers -y. 
Hilliard,  8  Rich.,  413.  The  sureties  undertake  not  only  for  the  collector's 
honesty,  but  for  his  skiU  and  diligence.  If  he  has  power  to  enforce  payment 
by  solvent  parties  and  is  entitled  to  credit  for  what  he  cannot  collect  from 
insolvents,  he  is  chargeable  with  all  uncollected  taxes  appearing  when  the 
settlement  should  be  made,  and  for  which  he  has  not  obtained  credit.  And 
the  sureties  are  chargeable  also.    State  v.  Lott,  69  Ala.,  147. 
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exercise  of  a  void  authority ;  and  it  is  always  a  defense  to  him 
and  his  sureties,  that  the  process  committed  to  him  would  not 
have  protected  him  in  its  execution.^  Undoubtedly,  also,  the 
collector  may  dechne  to  proceed  in  the  collection  of  a  tax  ille- 
gally levied ;  as  any  person  may  refuse  to  recognize  any  illegal 
authority,  or  to  obey  an  unconstitutional  law.  But  he  takes 
upon  himself  a  great  responsibility  when  he  assumes  to  ques- 
tion the  validity  of  a  statute,  or  of  the  acts  of  his  superiors. 
In  any  case  he  ought  to  be  the  last  person  to  raise  the  question, 
and  then  only  when  necessary  to  his  own  protection.  So  long 
as  the  persons  taxed  voluntarily  make  payment  of  the  tax,  it  is 
his  duty  to  proceed  with  the  collection. 

It  has  been  said  on  a  preceding  page,^  that  the  collector 
should  receive  for  the  taxes  money  only,  unless  the  statute  per- 
mits him  to  receive  something  different.  Money  is  always 
understood  in  the  tax  laws  when  nothing  else  is  mentioned.^ 
Laws  are  sometimes  passed  making  county  or  municipal  obli- 
gations receivable  for  taxes  or  for  some  kinds  of  taxes,  and 
when  such  laws  exist,  any  obhgations  coming  within  their 
terms  must  be  received,  and  a  tender  of  them  to  the  collector 
would  discharge  the  lien  of  the  tax.*    The  same  is  true  of  state 

1  Reynolds  v.  Lofton,  18  Ga.,  47;  Barlow  i).  The  Ordinary,  47  Ga.,  639; 
Cheshire?;.  Howland,  13  Gray,  321;  Adams  v.  Farnsworth,  15  Gray,  433; 
Weimer  v.  Bunbury,  30  Mich.,  301 ;  State  v.  Rushing,  17  Fla.,  236. 

^Ante,  p.  453. 

3  See  Johnson  v.  United  States,  5  Mason,,  435;  United  States  v.  Morgan,  11 
How.,  154;  Miltenberger  v.  Cooke,  18  Wall.,  431;  Hartford  v.  Fi-aaey,  47 
Conn.,  76;  Dickson  v.  Gamble,  16  Fla.,  687;  Jones  v.  Wright,  34  Mich.,  371; 
luoitinv.  Watson,  33  Ark.,  414;  West  Baton  Rouge  v.  Moores,  37  La.  An.,  459. 

A  note  given  in  payment  of  a  special  tax  held  void  and  not  a  satisfaction 
of  the  tax.  Doran  v.  Phillips,  47  Mich.,  338.  See  Dickson  v.  Gamble,  16 
Fla.,  687. 

4  Daniel  v.  Askew,  36  Ark.,  487.  The  collector  cannot  refuse  to  receive 
part  payment  because  all  is  not  tendered.     Coit  v.  Claw,  38  Ark.,  516. 

A  provision  that  state  taxes  may  be  paid  in  state  warrants,  county  and 
township  taxes  in  county  and  township  warrants,  respectively,  does  not  bind 
the  tax  payer  to  make  payment  of  each  tax  in  the  obligations  mentioned, 
but  he  may  pay  in  other  funds.  English  v.  OUver,  38  Ark.,  817.  See  Wallis 
V.  Smith,  39  Ark.,  354,  for  a  discussion  of  Arkansas  acts  making  state  and 
county  scrip  receivable  for  taxes.  County  warrants  issued  since  the  adop- 
tion of  the  constitution  of  1874  are  not  receivable  in  payment  of  a  tax  levied 
to  pay  indebtedness  existing  at  the  time  of  such  adoption.  Loftin  v.  Wat- 
eon,  83  Ark.,  414. 

Where  a  county  board  levies  a  tax  in  currency  which  should  have  been 
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obligations  wMcli  by  their  terms  or  by  the  law  under  which 
they  are  issued  are  receivable  for  taxes ;  the  state  in  issuing 
them  makes  a  contract  with  the  creditors  receiving  them  which 
it  must  abide  by.^  But  the  collector  cannot  exercise  the  option 
of  the  tax  payer  to  pay  in  something  besides  money,  in  his  own 
interest,  and  he  cannot  therefore  make  demands,  which  are  by 
law  made  receivable  for  taxes,  available  to  him  in  his  settle- 
ment, unless  he  actually  received  them  in  payment.^  The 
collector  must  also  at  his  peril  keep  safely  and  account  for  what- 
ever comes  to  his  hands.  It  is  no  defense,  when  he  is  sued  for 
a  failure  to  account,  that  the  moneys  have  been  stolen  from 
him,  or  otherwise  lost,  without  fault  or  negligence  on  his  part.' 
This  seems  a  very  harsh  rule,  but  it  is,  without  question,  a  very 
necessary  one. 

When  the  time  arrives  for  the  collector  to  account  and  pay 
over  his  collections,  no  demand  is  necessary  in  order  to  fix  upon 
him  and  his  sureties  a  liability  for  failure  to  do  so ;  but  they 
may  be  sued  at  once,  as  soon  as  a  default  has  occurred.* 

levied  in  warrants,  the  collector  must  nevertheless  collect  in  currency. 
Graham  v.  Parhana,  33  Ark.,  676.  But  it  seems  that  even  when  he  has  col- 
lected in  cun-ency,  if  he  pays  county  warrants  to  the  treasurer  his  ofaoial 
liability  is  discharged,  because  the  law  makes  the  warrants  a  legal  tender  by 
the  collector  in.  payment  of  his  indebtedness  on  account  of  the  tax.  Asken 
V.  Columbia  Co.,  32  Ark.,  270.     But  see  cases  in  second  note  following. 

For  a  case  of  refusal  to  enjoin  a  collection  in  scrip  where  it  appeared  im- 
possible to  collect  otherwise,  see  Ranger  v.  New  Orleans,  2  Woods,  128. 
Compare  Auditor  v.  Treasurer,  4  S.  C,  311. 

lAntoni  v.  Greenhow,  107  U.  S.,  769;  Baltimore,  etc.,E.  Co.  v.  AJlen,  17 
Fed.  Rep.,  171. 

2  Commonwealth  v.  Rodes,  5  T.  B.  Monr.,  318.  See  Frier  v.  State,  11  Fla., 
300;  Cheshii-e  v.  Howland,  13  Gray,  321.  The  collector  has  no  right  to  re- 
ceive in  payment  of  taxes  the  draft  of  his  creditor  upon  himself.  Elliott  v. 
MiUer,  8  Mich.,  133. 

3  United  States  v.  Prescott,  3  How.,  578 ;  United  States  v.  Morgan,  11  How., 
154;  United  States  v.  Dashiel,  4  Wall.,  182;  Morbeck  v.  State,  38  Ind.,  86; 
Muzzy  V.  Shattuck,  1  Denio,  233 ;  State  v.  Harper,  6  Ohio  St.,  607.  The  rule 
held  to  be  otherwise  where  public  moneys  in  the  hands  of  a  public  officer 
were  seized  by  the  rebel  authorities  by  force.  United  States  v.  Thomas,  15 
Wall.,  337 ;  United  States  v.  Huger,  1  Hughes,  397.  And  in  Iowa,  where  the 
terms  of  the  bond  are  that  the  officer  shall  exercise  "reasonable  diligence 
and  care,"  he  is  not  liable  if,  notwithstanding  due  care,  the  money  is  stolen 
from  him.     Rose  v.  Hatch,  5  la.,  149.     Compare  State  v.  Lanier,  31  La. 

An.,  433. 

*  State  V.  Mcintosh,  9  Ired.,  307 ;  State  v.  Woodside,  9  Ired.,  496.  Where 
a  treasurer  by  mistake  pays  to  one  district  moneys  belonging  to  another,  the 
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The  official  bond  of  a  collector  is  for  the  protection  of  the 
public,  and  not  of  individuals  who  may  be  injured  by  his  tres- 
passes or  his  neglect.'  But  under  proper  legislation  a  bond 
running  to  the  state  may  cover  the  collection  of  municipal 
taxes,  and  be  subject  to  suit  by  the  municipal  authorities.^ 

Liability  of  Sureties.  The  liability  of  a  surety  on  an  offi- 
cial bond  corresponds  to  that  which  others  take  upon  them- 
selves when  they  assume  responsibility  for  third  persons.  It 
may  or  may  not  be  the  same  responsibility  which  rests  upon 
the  principal  himself.  The  position  of  the  officer  is  essentially 
different  from  that  of  his  surety.  The  officer  in  accepting  the 
official  position  accepts  it  charged  with  duties ;  and  if  he  fails 
to  perform  them,  he  is  legally  responsible  for  the  failure.  But 
the  surety  assumes  no  responsibility  except  as  he  does  so  by 
the  terms  of  an  express  contract,  and  the  law  charges  him 
with  nothing  further.  Any  responsibility  on  his  part  must 
therefore  be  gathered  from  the  very  terms  of  the  contract, 
and  made  out  on  strict  construction.'  It  follows,  therefore, 
that  if  any  alteration  is  made  in  the  obligation  after  the  surety 
has  become  a  party  to  it,  but  without  his  consent,  the  altera- 
tion discharges  him  since  it  is  no  longer  his  contract.*  This 
would  be  the  case  even  though  the  alteration  tended  to  di- 
minish the  surety's  responsibility,  instead  of  to  increase  it ;  on 
the  plain  principle  that  contracts  rest  upon  consent,  and  when 
there  has  been  no  consent  there  can  be  no  contract.^ 

payment  is  no  protection.  People  v.  Yeazel,  84  111.,  539.  It  is  no  excuse 
for  a  collector's  failure  to  account  for  the  collections  of  one  year  that  he 
has  paid  them  over  to  make  up  a  balance  of  a  previous  year.  Wilkinson  v. 
Bennett,  56  Ga.,  290.  As  to  the  liability  of  a  collector  to  indictment  for  not 
accounting  in  Maine,  see  State  v.  Walton,  63  Me. ,  106.  See,  also,  People  v. 
Bringard,  39  Mich.,  33. 

1  Clark  V.  United  States,  60  Ga.,  156 :  State  v.  Hams,  89  Ind.,  863 ;  Brown 
V.  Phipps,  6  S.  &  M.,  51.  Public  moneys  cannot  be  garnished  by  a  creditor 
of  the  collector.    Goldsmith  v.  Kemp,  58  Ga. ,  106. 

2Haynes  v.  Buller,  30  Ark.,  69.     See  Dudley  v.  Chilton  Co.,  66  Ala.,  593. 

sMiUeru.  Stewart,  9  Wheat.,  680,  703;  United  States  v.  Boyd,  15  Pet., 
187;  Leggett  v.  Humphi-eys,  21  How.,  66;  Swanson  v.  Ball,  Hempst.,  39; 
Walsh  V.  Bailie,  10  Johns.,  180. 

«Gass  V.  Stinson,  2  Sumn.,  453;  Smith  v.  United  States,  3  WaU.,  219; 
Dover  v.  Robinson,  64  Me.,  183. 

5  "  The  alteration  of  the  bond,  after  it  was  executed  by  the  defendants, 
and  without  their  consent,  discharged  them  from  all  liability  under  it.    It 
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The  principle  above  stated  applies  to  a  case  in  ^rhicli,  by 
arrangement  between  the  collector  and  the  public  authorities, 
based  on  legal  consideration,  some  favor  or  privilege  is  granted 
him  vphich  in  effect  works  a  change  in  the  contract  though  its 
terms  are  not  altered.  A  pertinent  illustration  would  be  that 
of  the  authorities  extending  the  time  for  the  collector  to 
account  for  moneys  already  collected,  whereby,  if  the  sureties 
remained  chargeable,  their  responsibility  would  be  continued 
in  point  of  time  and  exposed  to  further  risks.  In  the  case  of 
obligations  in  general,  this  cannot  be  done  except  with  the  con- 
sent of  the  sureties,  and  the  principle  applies  with  full  force  to 
the  case  of  official  bonds.  But  the  rule  would  not  apply  to 
the  official  bonds  of  collectors  of  taxes,  in  any  case  where  the 
law  in  force  when  the  bond  was  given  authorized  the  indul- 
gence which  has  been  granted,  since  the  bond  must  be  under- 
stood as  being  given  with  the  law  in  view,  and  subject  to  any- 
thing that  may  lawfully  be  done  under  it.  And  even  in  the 
absence  of  any  such  law,  if  the  legislature  by  special  act  or 
otherwise  should  give  or  permit  to  be  given  to  a  collector  an 
extension  of  time  to  complete  his  collections,  it  would  seem 
that  the  sureties  would  be  in  no  position  to  object,  since  what 
is  done  is  in  the  nature  of  a  favor  to  them,  to  the  extent  that 
the  collector  is  enabled  to  make  further  collections.  Moreover 
the  extension  when  granted  does  not  bind  the  state ;  it  is  given 
without  legal  consideration,  and  may  be  repealed  at  any  time.^ 

does  not  now  truly  represent  tlie  obligation  into  which  they  entered.  That 
obligation  was  that  Jonathan  Eldridge  should  act  faithfully  as  collector  of 
a  tax  of  $2,572.83,  which  had  been  already  assessed ;  by  the  alteration  of 
the  bond,  the  obligation  which  it  purported  to  impose  on  the  defendants 
was,  that  the  said  Eldridge  should  act  faithfully  as  collector  of  a  tax  of 
12,490.01,  which  was  assessed  after  the  bond  was  executed.  This  obligation 
they  never  consented  to  incur."  Metcalf,  J.,  in  Doane  v.  Eldridge,  16 
Gray,  254. 

1  State  V.  Carlton,  1  Gill,  349;  Praii-ie  v.  Worth,  78  N.  C,  169;  Worth  v. 
Cox,  89  N.  C,  44;  Bennett  v.  McWhorter,  3  W.  Va.,  441;  Commonwealth 
V.  Holmes,  25  Grat.,  771;  State  v.  Swinney,  60  Miss.,  39;  Smith  v.  Peoria,  59 
m.,  412;  Nashville  v.  Knight,  13  Lea,  700.  Sureties  are  not  discharged  by 
the  supervisors  taking  a  new  bond  for  which  the  law  makes  no  provision, 
nor  by  their  names  being  stricken  off  by  the  supervisors  without  authority. 
State  V.  Mathews,  57  Miss.,  1.  See  State  v.  Harney,  57  Miss.,  863,  for  a  dis- 
cussion of  questions  of  duress  in  the  giving  of  the  bond,  and  of  alteration. 
It  is  immaterial  to  the  liability  of  the  sureties  that  the  bond  was  given  after 
the  time  when  by  statute  the  principal's  ofilce  might  have  been  declared 
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But  if  the  term  of  office  is  extended,  the  sureties  are  not  re- 
sponsible for  the  acts  or  defaults  of  the  principal  during  the 
extended  term.' 

Sureties  cannot  question  the  appointment  of  the  collector 
under  which  their  bond  was  given,^  and  if  the  principal  was 
his  own  successor,  and  reported  a  sum  of  money  on  hand  at 
the  beginning  of  his  second  term,  the  sureties  for  that  term  are 
hable  for  it  if  it  is  not  subsequently  accounted  for.^  In  such  a 
case  the  breach  of  the  bond  consists  in  the  failure  to  account, 
and  the  breach  occurs  in  the  term  when  the  accounting  should 
take  place.*  If  the  collector  is  lawfully  superseded  in  his 
office,  and  turns  over  his  uncollected  rolls  to  his  successor,  the 
sums  for  which  he  and  his  sureties  are  then  liable  to  account  are 
not  those  shown  by  the  rolls,  but  those  which  have  been  actually 
collected  upon  them  —  the  transfer  of  the  rolls  relieving  respon- 
sibility as  to  the  remainder.'  A  collector's  admission  of  pay- 
vacant.  Harris  v.  State,  55  Miss.,  50.  As  to  what  must  be  shown  in  a  suit 
on  the  bond  to  charge  the  collector  and  his  sureties,  see  Houston  Co.  v. 
Dwyer,  59  Tex.,  113. 

'Brewer  v.  King's  Sureties,  63  Ala.,  511.  See  Brown  v.  Lattimore,  17 
Cal. ,  93.  Where  a  collector  f  aUs  to  give  a  new  bond  when  called  upon  as 
requu-ed  by  law,  the  sureties  continue  liable  for  subsequent  defaults.  Tins- 
ley  V.  Eusk  Co.,  43  Tex.,  40. 

2  Chapman  v.  Commonwealth,  25  Grat.,  721. 

SMorley  v.  Metamora,  78  111.,  894.  See  Hartford  v.  Franey,  47  Conn.,  76; 
Bruce  v.  United  States,  17  How.,  437;  Commissioners  v.  McCormiok,  4 
Mont.,  115. 

As  to  the  liability  of  sureties  in  different  bonds  where  the  collector  was 
his  own  successor  for  several  terms,  and  the  sureties  in  the  several  bonds 
were  not  the  same,  and  defaults  existed  in  each  term,  see  United  States  v. 
Eckford,  17  Pet.,  251;  S.  C,  1  How.,  350;  Detroit  v.  Weber,  29  Mich.,  34. 

*  Where  a  sheriff  as  tax  collector  executes  a  new  bond  with  sureties  before 
there  has  been  any  default  on  the  old  bond,  a  subsequent  default  will  be 
apphed  to  the  new  bond.  State  v.  Wade,  15  W.  Va.,  54.  Sureties  are  liable 
for  taxes  collected  during  the  collector's  term  upon  assessment  rolls  received 
during  a  prior  term.    United  States  v.  Stone,  106  U.  S.,  535. 

sstate  V.  Daspite,  30  La.  An.,  1112;  West  Baton  Rouge  v.  Morris,  37  La. 
An.,  459;  Police  Jury  v.  Brookshier,  31  La.  An.,  736. 

As  to  the  rights  of  sureties  in  a  general  and  a  special  bond  of  the  collector 
as  between  themselves,  see  Cherry  v.  Wilson,  78  N.  C,  164.  Sureties  are 
severally  liable  for  the  whole  amount  for  which  they  have  signed.  Police 
Jury  V.  Brookshier,  31  La.  An. ,  736. 

As  to  the  liability  of  one  surety  to  another  when  the  latter  has  been  com- 
pelled to  make  good  a  principal's  default,  and  the  former  has,  by  a  division 
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ment  is  not  conclusive  upon  Ms  sureties,  and  therefore,  if  he 
gives  receipt  for  taxes  as  paid  which  are  not  paid  in  fact,  his 
sureties  are  not  responsible  as  for  actual  payment ;  ^  nor  are 
they  accountable  for  a  sum  which  he  collects  as  a  tax,  but 
which  in  fact  was  never  levied.^  "When  a  collector  who  has 
several  taxes  for  collection  pays  over  moneys  and  directs  upon 
which  tax  they  shall  be  apphed,  the  direction  is  equivalent  to 
an  application,  and  the  receiving  officer  cannot  apply  them 
otherwise  without  consent  of  the  treasurer  and  his  sureties.' 

"Where  a  collector's  bond  is  in  general  terms,  and  conditioned 
for  the  faithful  performance  of  his  duties,  or  for  the  payment 
of  all  moneys  collected  by  him,  if  by  subsequent  legislation  new 
taxes  are  provided  for,  the  collection  of  which  is  committed  to 
the  collector,  his  sureties  are  liable  in  respect  to  such  taxes  to 
the  same  extent  as  if  they  had  been  provided  for  before  the 
bond  was  given.     And  this  is  so  even  though  in  providing  for 

of  profits  with  the  collector,  received  more  than  the  amount  delinquent,  see 
MoLewis  v.  Furgerson,  59  Ga.,  644. 

The  payment  by  a  collector  to  any  but  a  person  authorized  to  receive  it 
does  not  rid  him  of  liability,  but  if  in  good  faith  he  so  pays  and  the  munici- 
pality gets  the  benefit  of  the  money,  it  ought  in  equity  to  reimburse  him. 
School  Directors  v.  Delahoussaye,  30  La.  An.,  1097.  See,  for  the  same 
principle,  Clifton  v.  Wynne,  80  N.  C,  145;  Burns  v.  Bender,  36  Mich.,  195. 

K  the  principal  is  put  into  bankruptcy  the  sureties  cannot  complain  that 
he  is  not  arrested  or  his  goods  seized  before  suing  them.  Richmond  v. 
Toothaker,  69  Me.,  451.  They  are  liable  though  the  principal  is  discharged  in 
bankruptcy.    Bichmond  v.  Brown,  66  Me.,  373. 

1  Hartford  t;.  Franey,  47  Conn.,  76;  Reutchler  v.  Hucke,  3  111.  Ap.,  144. 
A  tax  collector  has  no  power  to  compromise  a  claim  for  taxes.  Trustees  v. 
Guenther,  19  Fed.  Eep.,  395. 

-'Green well  v.  Commonwealth,  78  Ky.,  320.  A  collector's  sureties  are 
liable  for  license  taxes  which  he  should  have  collected,  even  though  the 
licenses  do  not  expire  until  after  the  time  for  his  accounting.  Crawford  v. 
Carson,  35  Ark.,  565.  Where  it  is  the  duty  of  a  treasurer  to  give  a  special 
bond  upon  the  receipt  of  certain  taxes,  it  is  not  the  duty  of  the  collector,  be- 
fore paying  them  over,  to  inqune  whether  such  bond  was  given.  WoodaU 
V.  Oden,  63  Ala.,  125. 

3Readfield  v.  Shaver,  50  Me.,  37;  State  v.  Wade,  15  W.  Va.,  524.  While 
a  bond  conditioned  for  the  collection  of  the  taxes  of  1872  and  1873  will  not 
cover  taxes  of  1874  (Prince  v.  McNeill,  77  N.  C,  398),  yet  one  conditioned 
for  collection  of  taxes  during  the  officer's  continuance  in  office  will  cover 
taxes  laid  in  a  year  prior  to  his  election  if  he  actually  collects  them.  Com- 
missioners V.  Taylor,  77  N.  C,  404. 
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the  further  tax  an  additional  bond  was  authorized  to  be  taken, 
but  which  was  not  called  for  or  executed.'  But  the  law  will 
not  intend  that  new  duties  not  yet  existing,  and  not  germane 
to  the  office,  were  within  the  contemplation  of  the  sureties,  or 
of  their  undertaking,  when  they  entered  into  it ;  and  therefore 
the  bond  of  a  sheriff,  who  is  not  the  general  collector  of  taxes, 
wiU  not  be  held  to  cover  his  duties  in  respect  to  the  collection 
of  a  special  tax  subsequently  imposed  upon  him.^  But  the 
imposition  of  new  duties  upon  the  office  will  not  affect  the  lia- 
bility of  the  sureties  in  respect  to  such  as  were  imposed  upon  it 
when  their  bond  was  given.' 

The  repeal  of  the  law  under  which  the  bond  was  given  does 
not  affect  the  responsibility  of  the  sureties,  whose  contract 
remains  in  full  force  as  before.* 

In  many  cases  it  is  made  the  duty  of  some  auditing  board  or 
other  authority  to  examine  the  collector's  accounts  periodically, 
and  come  to  a  settlement  with  him  for  previous  collections. 
Undoubtedly  all  such  boards  or  authorities  should  perform 
their  duty,  and  give  the  sureties  such  beneiit  as  might  accrue  to 
them  therefrom ;  but  the  legal  view  of  provisions  of  law  im- 
posing such  duties  is,  that  they  are  made,  not  for  the  protection 
of  sureties,  but  of  the  public.  The  sureties  undertake  for  the 
conduct  of  tlie  principal,  and  cannot  require  the  state  to  pro- 
tect them  against  his  misconduct  or  neglect.  If,  therefore,  they 
suffer  from  neglects  which  are  not  only  his  neglects,  but  also 
those  of  some  other  public  officer  or  board,  the  loss  must  be 
borne  by  themselves.    If  periodical  settlements  would  tend  to 

1  State  V.  Hathorn,  36  Miss.,  491.    See  Stevenson  v.  Bay  City,  36  Mich.,  44. 

2  White  V.  East  Saginaw,  43  Mich.,  567. 

3  Commonwealth  v.  Holmes,  25  Grat.,  771;  Smith  v.  Commonwealth,  25 
Grat.,  780.  If  a  collector  faUs  to  make  collection  of  a  tax  by  sale  of  a  home- 
stead when  he  might  do  so,  he  becomes  Uable,  and  a  subsequent  exemption 
of  the  homestead  from  sale  will  not  relieve  him.  Brooks  v.  State,  54  Ga.,  36. 
See  Davis  v.  State,  60  Ga.,  76. 

4  Tucker  v.  Stokes,  3  S.  &  M. ,  124.  See,  for  special  cases  of  liability  on  a  col- 
lector's bond,  State  v.  HiU,  17  W.  Va.,  452;  Shaw  v.  State,  43  Tex.,  355;  and 
for  heavy  damages  on  default  —  thirty  per  cent..  State  v.  Lowenthall,  55 
Miss.,  589;  and  for  presumption  of  legal  performance  of  duty.  Supervisors 
V.  Eees,  34  Mich.,  481.  If  the  law  makes  no  provision  for  compensation,  the 
collector  can  retain  nothing  from  his  collections.  State  v.  Baldwin,  14  S.  C, 
135. 
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their  advantage,  they  will  be  expected  to  look  after  them  in 
their  own  interest.^ 

Summary  i-emedies.  So  far,  we  have  spoken  of  obligations 
and  remedies,  in  providing  for  which  no  serious  question  of 
legislative  power  could  well  arise.  But  in  the  case  of  collectors 
of  the  pubhc  revenue,  it  has  sometimes  been  thought  important 
to  compel  them  to  place  themselves  under  obligations  and  sub- 
ject themselves  to  Mabilities  not  demanded  in  other  cases.  Pro- 
visions of  the  following  import  are  often  met  with : 

1.  That  the  statement  of  accounts  by  the  state  auditor  or 
other  public  accountant  shall,  as  between  the  state  and  its  col- 
lector, be  conclusive. 

2.  That,  when  the  collector  is  in  default,  process  in  the  nature 
of  an  execution  may  be  issued  against  him  by  his  superior  offi- 
cer, without  any  judicial  finding,  or  any  hearing,  and  this 
process  shall  be  collected  of  the  property  of  the  collector  and 
his  sureties. 

3.  That,  on  application  to  some  specified  court,"  summary 
judgment  may  be  taken  against  the  collector  on  motion,  with- 
out other  process  than  short  notice  to  show  cause. 

Upon  this  is  to  be  remarked  that  the  justification  of  such 
remedies  must  be  found  in  the  contract  relations  established 
between  the  state  and  the  collector  by  the  acceptance  of  office 
by  the  latter  Avhile  such  provisions  are  in  force,  and  between 
the  state  and  the  obligors  in  the  official  bond  by  their  giving 
the  bond  under  the  statute  which  provides  this  summary  rem- 
edy. The  bond,  in  such  a  case,  is  to  be  read  as  if  the  provis- 
ions of  the  statute  were  set  forth  at  large  in  it,  and  had  thereby 
received  the  express  assent  of  the  parties.^    And  this  removes 

1  United  States  v.  Kjrkpatriok,  9  Wheat.,  720 ;  United  States  v.  Van  Zandt, 
11  Wheat.,  184;  United  States  v.  NichoU,  13  Wheat,,  505;  Dox  v.  Postmas- 
ter-General, 1  Pet.,  318;  Osborne  v.  United  States,  19  Wall.,  577;  Eyan  t;. 
United  States,  19  WaU.,  514;  Marlar  v.  State,  63  Miss.,  677;  State  v.  Ather- 
ton,  40  Mo.,  309;  Christian,  Ex  parte,  23  Ark.,  641;  Christian  v.  Ashley 
County,  34  Ai-k.,  143;  State  v.  Bates,  36  Vt.,  387,  398;  Detroit  v.  Weber,  26 
Mch.,  284.  If  a  collector  is  appointed  who  has,  unknown  to  the  surety, 
previously  been  a  defaulter  in  the  same  oiSce,  the  surety  cannot  claim 
release  on  the  ground  that  the  state  has  deceived  him  by  appointing  such 
a  man.     State  v.  Rushing,  17  Fla.,  226. 

^Murray  v.  Hoboken  Land  Co.,  18  How.,  272;  People  v.  Van  Epps,  4 
Wend.,  887,  390;  Lewis  v.  Garrett's  Adm'r,  6  Miss.,  434;  Chappee  v.  Thomas, 
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the  difficulty  that  would  otherwise  exist  were  the  rights  of  a 
party  to  be  concluded  without  giving  him  the  opportunity  of  a 
judicial  hearing. 

It  has  been  affirmed  in  Kentucky  that  it  is  competent  to 
make  the  auditor's  statement  of  the  amount  of  taxes  evidence 
against  the  sheriff  who  acted  as  collector  of  taxes  in  a  pro- 
ceeding against  him  for  an  accounting,  and  also  in  favor  of  the 
sheriff  and  against  his  deputy,  who  received  the  list  to  collect ; 
and  to  give  a  summary  remedy  against  both.^  And,  in  another 
case,  it  was  more  distinctly  decided  that  the  auditor's  statement 
must  be  conclusive  where  the  statute  so  declares.  "  We  ac- 
knowledge," it  is  said,  "that  this  .  .  d(5es  curtail  the 
privilege  of  defense  to  be  made  by  a  collector,  and  places  him 
on  a  footing  different  from  that  of  other  defendants  in  our 
courts,  and  we  have  no  doubt  that  it  is  necessary  to  do  so  for 
the  security  of  the  revenue,  and  that,  without  it,  not  only 
great  confusion  would  be  produced  in  the  finances  of  the  state, 
but  many  frauds  would  be  practiced  on  the  treasury.  If  this 
defense  of  tender  and  refusal,  or  discount,  or  whatever  it  may 
be  called,  is  allowed,  what  will  soon  be  the  consequence  ?  The 
collectors  need  never  settle  their  accounts  with  the  proper  de" 
partment,  for,  if  they  do,  it  will  only  acquit  them  of  costs. 
[And,  after  suggesting  the  probable  evil  results,  it  is  added :] 
To  prevent  this  the  state  has  selected  its  own  auditor,  and  re- 
quired every  claim  to  pass  through  his  hands  before  any  can 
be  allowed,  or  any  debtor  be  released.  This  rigor  with  regard 
to  officers  of  the  revenue  is  not  new  in  the  science  of  govern- 
ment." ^ 

5  Mich.,  53;  Pratt  v.  Donovan,  10  Wis.,  378;  Philadelphia  v.  Commonwealth, 
52  Pa.  St.,  451 ;  Whitehurst  v.  Coleen,  53  111.,  247. 

1  Johnson  v.  Thompson,  4  Bibb,  294.  The  point  arose  only  incidentally  in 
this  case. 

^ Mills,  J.,  in  Commonwealth  v.  Rodes,  5  T.  B.  Monr.,  318,  324,  citing,  in 
support  of  his  views,  the  action  of  the  federal  government  in  making  tran- 
scripts from  the  books  of  the  treasury  evidence  of  delinquencies.  For  sim- 
ilar expressions,  see  Waldron  v.  Lee,  5  Pick.,  323;  Smyth  v.  Titcomb,  31 
Me.,  272.  It  was  held  in  Board  of  Justices  v.  Fennimore,  Coxe,  242,  that  a 
committee  of  the  county  commissioners  did  not  conclude  the  collector  by 
their  settlem.eut  with  him,  but  he  might  show  errors  on  being  sued  for  the 
balance.  In  Texas  the  contr  jUer's  statement  of  accounts  is  not  evidence  in 
a  suit  against  the  collector.  Albright  v.  The  Governor,  25  Tex.,  687.  This 
would  be  the  rule  anywhere,  in  the  absence  of  an  express  statute  making  it 
evidence. 
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In  other  cases,  similar  statutes  have  been  enforced  without 
any  question  being  made  of  the  competency  to  adopt  them.' 

A  summaiy  distress  warrant  against  the  collector  and  his 
sureties  can  only  be  aAYarded  where  the  bond  is  in  accordance 
with  the  statute,  and  where  all  the  statutory  conditions  exist. 
The  process  being  extraordinary  and  in  derogation  of  the  com- 
mon law,  the  steps  leading  to  it  must  aU  have  been  taken ;  and 
if  it  is  issued  under  any  other  circumstances  than  those  under 
which  the  statute  gives  it,  the  officer  issuing  it  will  be  a  tres- 
passer.^ The  liability  is  striotissimi  juris,  and  cannot  be  ex- 
tended a  single  step  beyond  the  statutory  permission.  The 
same  remark  may  be  made  of  the  case  of  apphcation  for  judg- 
ment on  motion.  The  statute  must  be  strictly  pursued,  as  the 
ordinary  legal  intendments  do  not  apply  in  aid  of  the  proceed- 
ings in  such  a  case.'  But  where  the  statute  has  been  strictly 
pursued,  the  summary  remedies  have  been  sustained  by  the 
courts  without  hesitation.  "  The  federal  government,"  it  is 
said  by  an  able  jurist  of  Georgia,  "  may  summarily  enforce  the 
collection  of  its  revenue  out  of  defaulting  receivers  or  other 
duly  appointed  agents.  Upon  like  principles  the  state  may 
collect  taxes  immediately  out  of  the  defaulting  citizen;  for 
that  purpose  the  tax  collector  is  authorized  to  issue  execution. 
These  powers  of  the  government  are  founded  in  an  imperious 
necessity.  They  are  necessary  to  the  preservation  of  the  gov- 
ernment, to  the  administration  of  the  law,  indeed  to  a  main- 
tenance of  all  the  rights  of  the  people.  If  the  government 
were  forced  to  submit  the  case  of  every  defaulting  tax  payer 

1  See  Prather  v.  Johnson,  3  H.  &  J.,  487 ;  Billingsley  v.  State,  U  Md.,  369. 

2  Weimer  v.  Bunbury,  30  Mich.,  301 ;  S.  C,  2  Am.  Law  Times,  37. 

3  Nabors  v.  The  Governor,  3  Stew.  &  Port.,  15.  And  see  Walker  v.  Chap- 
man, 22  Ala.,  116 ;  Graham  v.  Reynolds,  45  Ala. ,  578.  As  to  the  recitals  in 
the  record,  see  Hardaway  v.  The  County  Court,  5  Humph.,  557.  Where  the 
statute  authorizes  summary  judgment  against  the  collector  and  liis  sm'e- 
ties,  the  collector  is  a  necessary  party,  and  if  he  be  dead,  the  summary 
remedy  is  gone.  Governor  v.  Powell,  23  Ala.,  579.  If  the  bond  is  taken  to 
the  county  trustee  when  it  should  have  been  to  the  govei-nor,  the  summary 
remedy  cannot  be  had.  Mallory  v.  Miller,  2  Yerg.,  113.  And  see  Houghton 
V.  State,  7  Humph.,  190.  So  a  bond  dated  fourteen  mondis  after  the  col- 
lection is  prima  facie  not  the  statutory  bond,  and  motion  for  judgment  on 
it  should  be  denied.  De  Soto  County  u,  Dickson,  34  Miss.,  150.  But  the  fact 
that  the  penalty  of  the  bond  is  smaller  than  the  statute  requires  is  no  ob- 
jection to  it.    Mabry  v.  Tarver,  1  Humph.,  94. 
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and  tax  gatherer  and  financial  agent  to  a  jury,  with  the  delays 
and  uncertainties  attending  a  judicial  investigation,  it  could 
not  command  its  revenue,  it  could  not  be  administered."  ' 

The  necessity  for  a  strict  compliance  with  the  statute  in  the 
issue  of  such  process  is  seen  in  the  further  fact  that  the  officer 
who  issues  it  is  usually  a  mere  ministerial  officer,  without 
judicial  power.  As  has  been  said  in  a  case  from  which  quota- 
tion has  already  been  made,  and  in  which,  by  statute,  an 
inferior  court  issued  the  process,  "the  inferior  courts  have 
judicial  powers,  but  I  apprehend  that  this  is  not  one.  They 
act  as  mere  agents  of  the  state.  They  are  instructed  by  the 
act  to  issue  execution  for  the  amount  which  appears  to  be  due. 
There  is  no  issue  to  try ;  there  is  no  judgment  to  be  pronounced. 
As  auditors^  it  is  their  business  to  ascertain  the  amount  due, 
and  then  to  issue  execution.  So  the  state  treasurer  is  the  mere 
agent  of  the  state.  His  business  is  to  state  the  collector's 
account,  and,  if  he  is  in  arrear,  to  issue  execution."  ^ 

^iMmpkin,  J.,  in  Tift  v.  GriiSn,  5  Ga.,  185,  191.  The  learned  judge  com- 
ments in  tliis  case  upon  the  claim  that  the  tax  collector  was  entitled  to  a 
trial  by  jury,  and  declares  that  the  case  is,  and  always  has  been,  and  must 
be,  an  exception  to  the  right  of  jury  trial.  And  see  Waldron  v.  Lee,  5  Pick., 
323;  Smyth  v.  Titoomb,  31  Me.,  272;  Bassett  v.  The  Governor,  11  Ga.,  207; 
Harper  v.  Commissioners,  23  Ga.,  566;  Daggett  v.  Everett,  19  Me.,  373; 
School  District  v.  Clark,  33  Me.,  483;  Cruikshanks  v.  Charleston,  1  McCord, 
360;  Prather  v.  Jolmson,  3  H.  &  J.,  487;  BiUingsley  v.  State,  14  Md.,  369; 
Hobson  V.  Commonwealth,  1  Duv.,  172;  Weimer  v.  Bunbury,  30  Mich.,  201. 

2 Tift  V.  Griffin,  5  Ga.,  185,  193.  It  is  added  that,  if  the  duty  were  judi- 
cial, it  would  make  no  diilerence,  because  it  is  exceptional. 

The  ordinary  may  issue  execution  against  the  collector  and  his  sureties  in  a 
proper  case,  although  he  himself  is  a  surety.  And  notice  before  issuing  it  need 
not  be  given  the  coUector,  Waldeni;.  Lee  County,  60  Ga.,  296.  An  execution 
issued  under  the  Georgia  statute  by  the  comptroller-general  against  a  de- 
faulting collector  is  an  execution  for  taxes  under  the  state  constitution,  and 
is  enforceable  against  property  exempted  for  the  family  from  ordinary  final 
process,  Cahu  v.  Wright,  66  Ga.,  119.  For  a  discussion  of  statutory  pro- 
ceedings on  behalf  of  the  state  against  a  defaulting  coUector  and  his  bonds- 
men, see  Timberlake  v.  Brewer,  59  Ala.,  108.  A  warrant  cannot  be  issued 
against  a  coUector  unless  he  is  delinquent  as  to  taxes  so  committed  to  him 
for  coUection  that  he  could  legally  compel  payment  thereof.  A  liabiUty 
for  moneys  voluntarily  paid  him  cannot  be  thus  enforced,  and  action  wiU 
lie  against  the  officer  who  issues  a  warrant  to  enforce  it.  Pearson  v.  Canney, 
64  Me.,  188.  But  in  Maine  a  treasurer  is  not  Uable  to  a  collector  for  issu- 
ing a  warrant  against  him  for  failure  to  collect  and  pay  over,  if  the  assessors 
have  given  the  treasurer  a  certificate  that  they  have  delivered  to  the  col- 
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Precisely  the  same  reasons  sustain  those  acts  of  the  legisla- 
ture which  forbid  the  courts  interfering  with  the  process  which 
is  issued  in  revenue  cases.  If  it  is  important  that  the  party  in 
default  should  be  precluded  from  a  resort  to  dilatory  proceed- 
ings of  one  kind,  it  is  equally  important  that  the  power  to 
interpose  others  should  not  be  allowed  to  him.^  Here  again 
is  a  rule  which  seems  severe,  but  the  statutes  which  prescribe 
it  do  not  go  beyond  those  which  have  been  sustained  by  the 
courts,  in  which  is  taken  away  the  right  to  maintain  replevin  for 
property  taken  for  taxes,  or  to  take  any  other  proceedings 
calculated  to  embarrass  the  collector's  action.  The  legal  view 
of  such  statutes  is  that,  while  they  take  away  a  specific  rem- 
edy, they  nevertheless  leave  to  the  party  other  remedies  which 
are  adequate  to  do  him  eventually  full  justice.^ 

Even  as  regards  the  summary  proceedings,  however,  there  are 
some  principles  which  will  constitute  protection  to  the  collector 
and  his  sureties.  One  of  these  must  be,  that  they  can  only  be 
proceeded  against  on  notice  with  a  hearing  on  the  question  of 
delinquency.  We  say  nothing  here  of  the  evidence  which  may 
be  received  on  the  hearing ;  of  its  quality  or  its  conclusiveness ; 
but  the  principle,  that  one  is  not  to  be  condemned  unheard, 
should  be  considered  inviolable.  The  hearing  wiU  of  course  be 
summary,  and  a  substituted  notice  might  be  sufficient,  where,  in 
proper  cases,  the  law  so  provides.  Another  is,  that  there  shall 
be  some  official  showing  of  the  delinquency ;  something  of  an 
authoritative  character,  and  based  upon  documents,  returns  or 
records,  which  show  the  facts.  It  has  been  decided  in  one  case 
that  an  officer  who  could  have  no  better  evidence  of  a  collector's- 
default  than  the  legal  presumption  that  another  officer,  whose 

lector  a  list  and  warrant  in  due  form  of  law,  notwithstanding  sucli  warrant 
was  in  fact  legally  insufficient.     Snow  v.  Winchell,  74  Me.,  408. 
i  lEve  V.  State,  21  Ga.,  50;  Soofield  v.  Perkerson,  46  Ga.,  350. 

2  It  has  been  decided  in  Georgia  that  the  governor  maybe  authorized  to 
vacate  the  commission  of  a  defaulting  tax  collector  and  fiU  the  vacancy. 
'■  The  running  of  the  state  machinery  is  so  intimately  connected  with  its 
ti-easury,  and  may  be  said  to  be  so  dependent  upon  it,  and  it  is  of  such 
transcendent  importance  to  its  citizens  and  the  public,  that  it  cannot  be 
subjected  to  the  ordinary  rules  governing  in  other  cases."  Trippe,  J.,  in 
State  V.  Frazier,  48  Ga.,  137.  But  the  remedy  by  summary  judgment  for 
taxes  collected  cannot  be  had  against  one  who  has  been  ousted  on  qiio  war- 
ranto as  a  usurper.  Hartley  v.  State,  3  Kelley,  333,  337. 
46 
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business  it  was  to  deliver  to  the  collector  the  proper  tax  roUs 
and  warrant,  had  performed  that  duty,  could  not  be  empowered 
to  issue  execution  on  such  a  presumption,  since  the  like  pre- 
sumption would  be  equally  strong  in  favor  of  the  collector,  and 
should  consequently  protect  him.'  It  was  also  decided  in  the 
same  case  that  any  such  summary  process — at  least  where  the 
statute  had  prescribed  no  form  —  should  show  on  its  face 
the  existence  of  aU  the  facts  necessary  to  give  jurisdiction  to 
issue  it.^ 

The  conclusion  to  be  drawn  from  the  authorities  appears  to 
be,  that  the  officer,  by  accepting  the  public  trust,  submits  him- 
self to  the  laws  which  provide  remedies  for  the  enforcement  of 
his  duties,  with  this  restriction,  that  final  process  is  not  to  be 
issued  against  him  unless  the  officer  issuing  it  has  evidence  that 
a  default  has  occurred.  And  so  far  as  the  officer  himself  is 
concerned,  as  his  obligation  does  not  spring  from  contract,  but 
comes  from  the  law  itself,  he  may  perhaps  be  subjected  to  such 
change  of  remedies,  or  provision  for  new  remedies,  as  may  be 
made  by  changes  in  the  statute  after  his  apj^iointment  or  elec- 
tion. But  summary  remedies  cannot  be  given  against  sureties 
except  as  they  have  assented  to  them,  either  expressly  by  their 
bond,  or  by  implication  in  giving  the  bond  under  a  statute 
which  provides  for  them.  And  changes  in  the  statute  law 
which,  if  applied  to  their  contract,  would  subject  them  to  fur- 
ther responsibility,  or  to  other  remedies  unknown  to  the  com- 
mon law,  could  not  be  applied  at  all. 

The  same  principle  seems  to  apply  here  as  to  the  remedy  by 
suit  against  the  collector:  while  he  cannot  be  compelled  to 

1  Weimer  v.  Bunbury,  30  Mich.,  201.  In  this  case  the  court  fully  sustained 
the  power  to  provide  for  this  summary  process,  but  held  that  a  county  treas- 
urer, in  whose  ofiSce  there  was  no  evidence  that  the  collector  had  ever  had 
the  tax  warrant,  and  no  evidence  of  delinquency,  except  the  mere  fact  that 
the  time  for  making  return  of  taxes  collected  and  delinquent  had  expired, 
could  not  be  authorized  to  issue  execution  against  the  collector.  Compare 
Commonwealth  v.  Wilson,  Myers  (Ky.),  127. 

2  Weimer  v.  Bunbury,  30  Mch.,  201,  citing  to  the  point  that  jurisdic- 
tional facts  must  appear,  Nichols  v.  Walker,  Cro.  Car.,  39i;  Rex  v.  Man- 
ning, 1  Burr.,  377;  Rex  v.  Mayor,  etc.,  of  Liverpool,  1  Burr.,  2244;  Frary  v. 
Dakin,  7  Johns.,  75;  Mills  v.  Martin,  19  Johns.,  7;  People  v.  Koeber,  7  Hill, 
39;  Dakin  v.  Hudson,  6  Cow.,  221 ;  Bridge  v.  Ford,  4  Mass.,  642;  Cloutman 
V.  Pike,  7  N.  H.,  309;  Barrett  v.  Crane,  16  Vt.,  246;  Chandler  v.  Nash,  5 
Mich.,  409 ;  Piatt  v.  Stewart,  10  Mich.,  260 ;  Hart  v.  Newsom,  14  Mich.,  283. 


CH.  XKII.]       EEMEDIES  OF  THE  STATE  AGAINST  OOLLECTOES.  Y23 

make  an  illegal  collection,  or  be  rendered  liable  for  neglect  to 
do  so,  yet,  if  he  actually  collects  a  tax,  he  cannot  defeat  the 
summary  proceeding  by  showing  that  the  tax  was  unauthor- 
ized.i 

1  Palmer  v.  Craddoclr,  Myers  (Ky.),  183.  An  act  authorizing  the  treasurer 
to  issue  execution  against  persons  making  default  in  listing  their  property 
for  taxation  was  considered  and  sustained  in  State  v.  Alien,  3  McCord,  55. 
But  this  seems  to  be  going  a  great  way.  That  a  law  for  summary  judg- 
ment against  the  collector  and  his  sureties  is  not  unconstitutional,  see  Worth 
V.  Cox,  89  N.  C,  44,  citing  Dates  v.  Darden,  1  Murphy,  500;  and  Prairie  v. 
Worth,  78  N.  C,  169.  And  see  State  v.  McBride,  76  Ala.,  51,  that  the  judg- 
ment taken,  though  by  default,  is  conclusive  of  the  amount  due. 
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CHAPTER  XXIII. 

ENFORCING  OFFICIAL  DUTY  UNDER  THE  TAX  LAWS. 

Customary  provisions.  Under  any  system  of  taxation, 
most  careful  provisions  are  essential  to  insure  obedience  to 
the  law  on  the  part  of  those  who  are  intrusted  with  its  admin- 
istration. The  serious  consequences  that  ensue  when  any  im- 
portant provision  of  law  is  overlooked  or  disregarded  are 
sufficient  to  render  such  regulations  prudent,  and  the  perpetual 
temptations  which  invite  officers  to  disobedience  or  evasion  of 
the  law  must  admonish  the  government  of  their  necessity.  It 
is  to  be  borne  in  mind  also  that  tax  laws,  however  necessary, 
do  not  enlist  the  affections  of  the  people,  and  that  the  public 
sympathy  is  not  unlikely  to  fail  the  officers  when  they  most 
need  it  in  the  performance  of  their  duties.  In  general,  the 
people  submit  to  taxation  as  a  hard  necessity ;  and  as  every  in- 
dividual is  lUiely  to  be  impressed  with  a  conviction  that  the 
laws  seldom  or  never  operate  with  equality  or  justice,  he  is 
also  likely  to  be  entirely  willing  to  make  his  case  one  that  shall 
escape  the  heavy  burdens.  The  tax  official  is  therefore  ex- 
pected to  enforce  the  law  against  a  community,  the  members  of 
which  excuse  to  themselves  an  evasion  of  its  provisions  on  the 
ground  that  even  then  they  perform  their  duties  as  nearly  as 
do  the  others  upon  whom  the  like  duty  rests ;  and  will  feel,  if 
compulsory  steps  are  taken  against  them,  something  like  a 
sense  of  personal  wrong.  The  difficulty  is  complicated  by  the 
fact  that  the  officers  who  make  the  assessments  are  chosen  by 
the  people  assessed,  and  as  the  local  assessments  are  usually 
made  the  basis  for  state  taxation,  their  constituents  will  expect 
them  to  make  the  valuations  sufficiently  low  to  protect  them 
against  unfair  assessments  elsewhere.  The  sense  of  official 
duty  must  be  strong  and  the  firmness  considerable  that  can  re- 
sist under  such  circumstances  the  pressure  for  some  departure 
from  the  strict  rule  of  law ;  and  the  conclusive  evidence  that  it 
is  not  always  resisted  is  found  in  the  notorious  fact  that  men 
who  take  solemn  oath  to  perform  to  the  best  of  their  ability 
the  duty  of  assessing  property  at  its  fair  cash  value  are  ac- 


CH.  XXIII.J  ENFOKOma    OFFICIAL   DUTY.  T25 

customed  to  assess  it  at  from  one-fourth  to  two-fifths  only, 
excusing  their  disobedience  of  the  law  on  the  general  disobe- 
dience of  others.  The  pro\'ision  for  a  state  equalization  as  a 
correction  of  this  evil  does  not  appear  to  cure  this  demoral- 
izing disregard  of  law  and  official  oaths,  nor  does  any  legal 
process  seem  adequate  to  the  case. 

Of  the  securities  rehed  upon  for  the  performance  of  duty 
by  tax  officials,  besides  those  which  may  be  found  in  the  char- 
acter of  the  officials  themselves,  or  that  may  rest  in  the  power 
of  removal,  the  following  may  be  mentioned : 

1.  The  Official  Oath.  Upon  this  much  less  reliance  is  placed 
than  formerly,  for  the  reason,  perhaps,  that  the  community  has 
come  to  tolerate — it  may  almost  be  said  to  demand  —  a  disre- 
gard or  evasion  of  its  provisions,  when  the  apparent  interest  of 
the  district  seems  to  require  it.  Moreover,  as  has  been  shown 
in  another  place,  an  official  oath  is  not  absolutely  essential,  and 
if  neglected,  the  proceedings  may  still  be  valid.  The  oath  is 
consequently  of  httle  or  no  importance,  and  probably  might 
be  abolished  without  detriment  to  the  pubhc  service ;  certainly 
without  detriment  to  the  public  morals.' 

2.  An  Official  Bond.  This  is  usually  required  of  collectors 
only.  The  value  of  this  depends  on  the  law,  on  its  terms  and 
on  the  sureties,  and  there  is  no  occasion  to  add  here  to  what 
has  been  said  in  the  last  preceding  chapter. 

3.  Penalties  for  Neglect  of  Duty.  Of  these  great  use  is 
made.  They  are  either  penalties  to  be  recovered  in  a  civil  ac- 
tion, or  they  are  imposed  as  criminal  punishments.  For  the 
cases  of  various  officers  connected  with  the  public  revenue  sys- 
tem, particularly  collectors,  appraisers  and  other  officers  or 
agents  in  the  internal  revenue  and  customs  service  of  the  United 
States,  it  has  been  found  necessary  to  go  further,  and  to  make 
some  criminal  misconduct  and  delinquencies  punishable  as 
felonies. 

1  Sufficient  evidence  of  tWs  is  furnished  too  often  by  the  further  fact  that 
men  appointed  from  the  ranks  of  respectabiUty  to  perform  duties  under  the 
internal  revenue  and  other  tax  laws  are  found  in  very  many  cases  to  pay  not 
the  least  regard  to  official  obligations  or  official  oaths,  but  to  use  the  position 
as  one  of  vantage  for  the  purposes  of  pubhc  plunder. 
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4.  Common  Lam  Remedies.  These  lie  back  of  those  given  by 
statute.  The  most  useful  and  efficient  of  them  all  is  that  which 
is  aif orded  by  the  writ  of  mcmdam/us. 

Mandamus :  its  nature.  The  writ  of  mcmdamus  is  a  sum- 
mary writ,  issuing  from  the  proper  court,  which  commonly  is 
the  highest  court  of  common  law  jurisdiction  of  the  state,  com- 
mandtag  the  officer  or  body  to  whom  it  is  addressed  to  perform 
some  specific  duty,  which  the  party  applying  for  the  writ  is 
entitled  of  right  to  have  performed.^  The  writ  issues  only 
when  the  party  to  whom  it  is  directed  is  in  default ;  it  cannot 
confer  upon  him  an  authority  to  do  an  act  which  could  not 
voluntarily  have  been  done ;  but  it  is  a  mandate  to  compel  the 
exercise  of  an  authority  which  the  respondent  already  pos- 
sessed but  which  he  has  wrongfuRy  refused  or  neglected  to 
perform.  It  is  therefore  a  complete  answer  to  the  application 
for  the  writ,  in  any  case,  that  the  respondent  has  no  authority 
of  law  to  do  the  act  which  the  applicant  would  have  per- 
formed ; '  or  that  some  further  act  remains  to  be  done  to  com- 
plete the  applicant's  right.'  The  writ,  therefore,  cannot  require 
an  official  act  by  one  after  he  has  gone  out  of  office,*  nor  by 
one  who,  though  elected,  has  never  qualified  and  entered  upon 
the  performance  of  his  duties.^    Wor  can  it  issue  in  advance  of 

'  3  Bl.  Com.,  110;  Commonwealth  v.  Pittsbm-gh,  34  Pa.  St.,  496;  Marathon 
V.  Oregon,  8  Mich.,  373;  Ex  parte  Nelson,  1  Cow.,  417;  State  v.  Police 
Jury,  29  La.  An.,  146;  High  on  Extraordinary  Remedies,  ch.  I. 

2  Meriwether  v.  Gan-ett,  103  U.  S.,  472;  Ex  parte  Rowland,  104  U.  S., 
604;  Railway  Co.  v.  Olmstead,  46  la.,  316;  Rice  v.  Walker,  44  la.,  458;  State 
V.  Fom-uet,  30  La.  An.,  1103;  State  v.  Pohce  Jury,  34  La.  An.,  95;  Saloy  u. 
New  Orleans,  33  La.  An.,  79;  United  States  v.  Clark  County,  95  U.  S.,  769; 
United  States  v.  Labette  County,  7  Fed.  Rep.,  318.  Mandamus  will  not  lie 
to  compel  an  oflB.oer  to  notify  a  board  to  lay  a  tax  to  pay  state  scrip  which 
has  been  judicially  declared  void.  State  v.  Comptroller-General,  4  S.  C, 
185;  Graham  v.  Parham,  33  Ark.,  676. 

estate  V.  Rice,  35  Wis.,  178;  State  v.  Herron,  29  La.  An.,  848. 

4  State  V.  Perrine,  34  N.  J.,  254.  That  where  proceedings  have  been  begun 
against  a  board,  they  may  be  continued  against  their  successors,  see  Bassett 
V.  Bai-bin,  11  La.  An.,  672.  But  the  levy  of  a  tax  cannot  be  compelled  after 
the  time  fixed  by  law  for  the  levy  has  expired.  EUicott  v.  Levy  Court,  1 
Har.  &  J.,  359.  See  State  v.  Taylor,  59  Md.,  338.  Nor  can  it  be  compeUed 
by  the  surviving  members  of  an  extinct  corporation,  nor  by  a  new  corpo- 
ration not  in  privity  with  the  one  extinct.  Barkley  v.  Levee  Commissioners, 
93  U.  S.,  258. 

=  State  V.  Beloit,  21  Wis.,  280. 
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the  time  for  the  performance  of  a  duty,  on  any  assumption  that 
it  will  not  be  performed  in  due  season.' 

The  Writ  Not  of  Eight,  Even  when  a  prima  facie  case  for 
the  writ  is  made  out,  its  award  rests  in  the  discretion  of  the 
court,  which  win  allow  or  deny  it  according  as  in  its  opinion 
justice  requires,^  and  it  is  in  general  a  suificient  reason  for  de- 
nying it  that  another  adequate  remedy  exists.  Thus,  it  has 
been  refused  when  applied  for  to  compel  the  board  of  supervis- 
ors to  audit  and  allow  to  one  AvrongfuUy  assessed  the  tax  he 
had  paid ;  he  having,  in  that  case,  an  adequate  remedy  by  suit 
against  the  assessors  who  had  assessed  him  without  jurisdic- 
tion.' 

Discretionary  Authority.  The  writ  is  not  awarded  to  con- 
trol the  exercise  of  a  discretionary  authority,  and  it  is  there- 
fore usually  said  that  a  judicial  duty  cannot  be  enforced  by 
means  of  it.     Such  a  statement  is  not  accurate ;  a  judicial  duty 

1  Commissioners  of  Schools  v.  County  Commissioners,  30  Md.,  449;  State 
V.  Burbank,  23  La.  An.,  298.  A  mandamus  will  not  be  issued  to  compel  the 
spreading  of  a  tax  on  the  roll  in  advance  of  the  time  when  it  is  to  be  done. 
On  the  contrary,  it  will  be  assumed  that  the  ofScer  will  perform  his  duty 
when  the  time  comes.    Zanesville  v.  Richards,  5  Ohio  St.,  589,  593. 

Where  the  holder  of  ditch  orders,  which  are  not  paid  because  the  taxes 
have  been  set  aside,  can  have  the  taxes  re-assessed,  he  will  not  be  entitled 
to  an  immediate  levy  on  mandamus.  Brownell  v.  Supervisors,  49  Mich., 
414. 

When  a  tax  has  been  paid  and  the  marshal  has  transferred  to  the  payer 
the  tax  execution,  mandamus  will  not  lie  at  the  suit  of  the  land  owner  to 
compel  the  marshal  to  re-transfer  the  execution  upon  receipt  of  the  tax. 
Freeman  v.  Holcombe,  67  Ga.,  337. 

The  writ  of  m,andamns  cannot  compel  a  board  to  meet  and  levy  a  tax  at 
a  time  when  it  is  not  authorized  by  law  to  meet.  Graham  v.  Parham,  33 
Ark.,  676.  When  the  board  of  public  instruction  are  to  determine  the 
amount  of  school  taxes  and  the  county  commissioners  to  levy  them,  man- 
damus does  not  lie  to  compel  the  assessor  to  enter  the  school  tax  for  collec- 
tion until  the  proper  determination  is  made.  Jones  v.  Board  of  Pub.  Inst., 
17Fla.,  411. 

2  Weber  v.  Zimmerman,  33  Md.,  45;  Stickney,  ^a;  ^arte,  40  Ala.,  160; 
People  V.  Judge  of  Wayne  Cu-cuit,  19  Mich.,  296. 

3  People  V.  Supervisors  of  Chenango,  11  N.  Y.,  563;  Byles  v.  Golden,  53 
Mich.,  612;  State  v.  Miami  Co.,  63  Ind.,  497;  Indianapolis  v.  McAvoy,  86 
Ind.,  587.  But  where,  by  law,  it  is  the  duty  of  the  auditor  in  a  proper  case 
to  draw  a  warrant  for  repayment  of  a  tax  illegally  collected,  he  may  be 
compelled  by  mandamus  to  do  so.     Henderson  v.  State,  53  Ind.,  60. 
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is  as  susceptible  of  being  enforced  by  the  process  as  any  other 
when  the  right  is  clear,  and  when  the  judicial  ofEcer,  if  he  obey 
the  law,  has  no  option,  but  must  do  some  specific  thing  which 
the  law  requii-es  of  him.  The  more  accurate  statement  would 
be,  that  while  a  judicial  oflSicer,  or  one  exercising  a  judicial  or 
discretionary  authority,  may  be  compelled  to  proceed  in  the 
performance  of  duty,  he  cannot  be  coerced  in  his  judgment  or 
compelled  to  exercise  his  discretion  in  a  particular  manner  by 
means  of  this  writ.  But  when  a  judge  or  other  oiScer  has  no 
discretion  as  regards  the  particular  act  to  be  done,  and  a  refusal 
to  do  some  specific  thing  would  be  a  wrongful  denial  of  a  right 
or  a  remedy,  mandamus  is  a  proper  and  suitable  process  to 
compel  him  to  perform  his  duty.^ 

»See  Ex  parte  Bradley,  7  WaU.,  364;  Stafford  v.  Union  Bnnk,  17  How., 
275;  Ex  parte  Burr,  9  Wheat.,  529;  Ex  parte  Bradsti-eet,  7  Pet.,  634;  Meyer 
r.  Dubuque  Co.,  43  la.,  592.  Where  a  boaa-d  ought  to  hear  an  apphoation 
for  the  laying  of  a  tax  and  grant  or  refuse  it,  so  that  the  applicant  may  ap- 
peal or  pursue  some  other  remedy,  the  refusal  to  entertaia  the  application 
is  ground  for  mandamus.  Pfister  v.  State,  83  Ind.,  382.  A  duty  is  said  not 
to  be  certain  and  allowing  of  no  discretion  which  can  only  be  made  to  ap- 
pear by  ignoring  the  law  and  treating  it  as  unconstitutional.  Ex  parte 
Lynch,  16  S.  C,  33. 

A  singular  instance  of  overlooking  the  distinction  mentioned  in  the  text 
is  seen  in  Ex  parte  O.strander,  1  Denio,  679;  the  more  singular  from  the  fact 
that  it  in  effect  overruled  several  previous  cases  in  the  same  state.  The  case 
was  one  in  wliich  the  court  of  common  pleas  had  wrongfully  dismissed  an 
appeal ;  and  the  supreme  court  held  the  reinstatement  could  not  be  com- 
pelled by  mandamus,  even  though  the  party  wronged  had  no  other  remedy, 
because  the  common  pleas  had  cognizance  of  the  matter.  And  tliis,  too, 
though  the  court  found  the  dismissal  to  have  been  "  in  manifest  violation  of 
the  provisions  of  the  statute  on  that  subject,"  and  "  an  exercise  of  a  power 
•wliich  the  court  did  not  jDossess."  The  previous  cases  of  Ex  parte  CaykendoU, 
6  Cow.,  53;  People  v.  Superior  Court,  5  Wend.,  114,  and  People  v.  N.  Y. 
Common  Pleas,  19  Wend.,  118,  which  are  plainly  opposed  to  tliis,  are  not 
noticed  in  the  opinion ;  but  the  case  has  often  since  been  cited  as  authority, 
probably  because  the  general  principle  which  it  lays  down  but  misapplies  — 
that  a  judicial  discretion  wOl  not  be  controlled  by  this  writ  —  is  manifestly 
sound.  We  say  misapplied,  because,  as  the  supreme  court  found,  the  com- 
mon pleas  had  no  discretion  in  the  premises,  and  were  clearly  guilty  of  abuse. 
Recent  New  York  ca.ses  place  the  doctrine  on  safer  ground.  In  Howland  v. 
Eldredge,  43  N.  Y.,  457,  461,  Grover,  J.,  says  of  judicial  tribunals:  "They 
may,  by  mandamus,  be  compelled  to  proceed  and  determine  the  matter,  but 
they  cannot  be  compelled  to  decide  in  any  particular  way.  If  they  could, 
it  would  no  longer  be  their  judgment  or  discretion,  but  that  of  the  court 
awarding  the  writ."    Applying  this  rule  to  auditing  boards,  the  court  often 
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It  will  not  only  lie,  therefore,  to  compel  an  auditing  board  to 
proceed  to  the  consideration  of  an  account,  and  to  pass  upon  it 
in  some  manner,  but  if  the  charges  are  legal,  and  it  is  the  clear 
duty  of  the  board  under  the  statute  to  make  the  allowance. 


compels  them  to  allow  claims  which  are  legal  demands,  after  they  have  once 
decided  they  will  not  do  so.  See  People  v.  Supervisors  of  Delaware,  45  N. 
Y.,  196,  200,  per  Folger,  J.,  who  cites  HuU  v.  Supervisors  of  Oneida,  19 
Johns.,  359;  Wilson  v.  Supervisors  of  Albany,  13  Johns.,  416.  In  the  still 
later  case  of  People  v.  Supervisors  of  Otsego,  51  N.  Y.,  401,  407,  Earl,  Com., 
e:iplains  the  rule  more  f uUy,  and  shows  how  httle  foundation  there  is  for 
the  doctrine  of  Ex  parte  Ostrander,  that  a  judicial  body  cannot  be  compelled 
to  undo  wrongful  action  by  means  of  this  writ.  An  extract  from  the  de- 
cision in  this  case  wiU  be  given  further  on. 

Ex  parte  Bradley,  7  Wall.,  364,  is  in  striking  contrast  to  Ostrander's  case. 
An  attorney,  as  the  court  found,  had  been  unlawfully  disbarred  by  an  in- 
ferior court.  "  We  agree,"  says  Mr.  Justice  Nelson,  "  that  this  writ  does  not 
lie  to  control  the  judicial  discretion  of  the  judge  or  court,  and  hence  where 
the  act  complained  of  rested  in  the  exercise  of  this  discretion,  the  remedy 
fails.  But  this  discretion  is  not  unlimited,  for  if  it  be  exercised  with  mani- 
fest injustice,  the  Court  of  King's  Bench  will  command  its  due  exercise. 
Tapping  on  Mandamus,  13, 14.  It  must  be  a  sound  discretion  and  according 
to  law.  As  said  by  Chief  Justice  Ta^iey,  in  Ex  parte  Secomb,  19  How.,  13: 
'  The  power,  however,  is  not  an  arbitrary  and  despotic  one,  to  be  exercised 
at  the  pleasure  of  the  court,  or  from  passion,  prejudice  or  personal  hostility.' 
And  by  Cliief  Justice  Marshall,  in  Ex  parte  Burr,  9  Wheat.,  530:  'The 
court  is  not  inclined  to  interpose  unless  it  were  in  a  case  where  the  conduct 
of  the  circuit  or  district  court  was  irregular  or  was  flagrantly  improper.'  " 
The  judge  who  dissents  in  the  case  does  so  on  other  grounds.  The  following 
cases  may  be  referred  to  as  supporting  like  views :  Ex  parte  Conway,  4  Ark. , 
802;  Wright  v.  Johnson,  5  Ark.,  687;  Ex  parte  FRe,  9  Ark.,  386;  Day  v. 
Justices  of  Fleming,  3  B.  Monr.,  198;  Applegate  v.  Applegate,  4  Met.  (Ky.), 
336;  Castello  v.  St.  Louis  County  Court,  38  Mo.,  359;  Roberts  v.  Holsworth, 
5  Halst.,  57;  Merced  Mining  Co.  v.  Fremont,  7  Cal.,  130;  Ortman  v.  Dixon, 
9  Cal.,  33:  People  v.  Bacon,  18  Mich.,  347;  People  v.  Judge  of  Wayne  Cir- 
cuit Court,  33  Mich.,  493;  People  v.  Pearson,  3  111.,  473;  Illinois  Central 
E.  E.  Co.  V.  Eucker,  14  111.,  858;  Stephenson  v.  Mansony,  4  Ala.,  317;  Hud- 
son V.  Daily,  13  Ala.,  732;  Ex  parte  Lowe,  20  Ala.,  880;  Shadden  v. 
Sterling,  33  Ala.,  518;  Ex  parte  Thornton,  46  Ala.,  384.  Other  Ala- 
bama cases  make  a  more  liberal  use  of  this  writ  than  would  be  sanctioned 
in  other  states.  The  whole  doctrine  may  be  thus  summarized :  If  a  body 
having  judicial  powers  shall  refuse  to  proceed  to  do  what  the  law  requires, 
it  may  be  compelled  to  do  it  by  this  writ.  If  it  has  done  an  act  which  the 
law  does  not  authorize,  its  duty  is  to  undo  it  on  request,  and  tliis  duty  may 
be  compelled  by  this  writ.  But  if  it  has  acted  in  a  matter  which  by  the  law 
was  committed  to  its  judgment  or  discretion,  mandamus  will  not  lie  to  cor- 
rect its  errors,  for  judgment  and  discretion  are  not  to  be  controlled  or 
coerced  by  this  process. 
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that  duty  the  members  may  be  compelled  to  perform  by  means 
of  this  writ.i 

Case  of  Assessments.  In  the  application  of  these  principles 
to  cases  in  which  assessments  are  complained  of  as  excessive 
or  relatively  unfair,  it  is  manifest  that  the  scope  for  the  em- 
ployment of  the  writ  is  not  extensive.  Assessor  exercise  a 
quasi  judicial  authority,  and  when  property  is  to  be  taxed  by 
value,  the  value  must  be  determined  by  their  judgment.  If 
they  fail  to  proceed  m  the  performance  of  duty,  they  may  be 
compelled  to  act,  but  no  court  can  decide  for  them  what  their 
judgment  is  or  ought  to  be.  These  principles  are  not  only  ap- 
phcable  to  the  case  of  the  assessors  proper  but  also  to  that  of 
the  appellate  boards  who  review  and  revise  their  decisions,  and 
they  are  well  summed  up  by  the  supreme  court  of  Massachu- 
setts, in  a  case  in  which  county  commissioners  had  declined  to 
abate  a  tax  on  behalf  of  one  who  claimed  to  have  been  over- 
rated. "If  the  commissioners,"  it  is  said,  "had  refused  to 
hear  and  determine  upon  the  complaint,  this  court  would  have 
issued  a  mandamus  requiring  them  to  do  it.  But  the  ques- 
tion whether  the  petitioner's  taxes  should  be  abated  or  not 
was  a  judicial  question.  And  although  it  is  within  the  prov- 
ince of  this  court  to  require  the  commissioners  to  decide  the 
question,  yet  we  have  no  power  to  decide  it  for  them,  or  to  de- 
termine what  decision  they  shall  make.  ISTo  judicial  officer,  in 
determining  a  matter  legally  submitted  to  his  discretion,  can 
ever  be  required  to  be  governed  by  the  dictates  of  any  judg- 
ment but  his  own.  "We  are  clearly  of  opinion  that  in  refus- 
ing to  abate  the  petitioner's  taxes,  the  commissioners  acted 
judicially,  upon  a  subject  of  which  they  had  final  jurisdic- 
tion, and  in  which  the  exercise  of  their  discretion  cannot  be 
revised  by  any  other  tribunal."  -     Similar  language  has  been 

1  Bright  V.  Supervisors  of  Chenango,  18  Johns.,  242;  Hull  v.  Supervisors 
of  Oneida,  19  Johns.,  259;  People  v.  Supervisors  of  New  York,  32  N.  Y., 
473;  People -u.  Supervisors  of  Otsego,  51  N.  Y.,  401;  People  v.  Supervisors 
of  Macomb,  3  Mich.,  475;  Gunn's  Adm'r  v.  Pulaski  County,  3  Ark.,  427. 
Where  the  county  court  is  to  order  a  surveyor's  report  to  be  recorded  "  un- 
less it  see  some  objection  to  the  report,"  the  duty  may  be  compelled  by  man- 
damus. Delaney  v.  Goddin,  13  Grat.,  266 ;  Randolph  v.  Stalnaker,  13  Grat., 
523. 

2  Gibbs  V.  County  Commissioners  of  Hampden,  19  Pick.,  298,  citing  Chase 
V.  Blackstone  Canal  Co.,  10  Pick.,  244;  United  States  v.  Lawrence,  8  DaUas, 
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made  use  of  in  Pennsylvania  in  a  case  in  whicti  an  inferior 
court  had  issued  the  writ  to  compel  school  directors  to  exoner- 
ate a  person  taxed.  "  This,"  it  is  said,  "  was  an  unprecedented 
application  of  the  writ  of  mandamus.  It  is  not  the  ordinary- 
official  duty  of  school  directors  to  exonerate  taxes,  but  rather 
to  levy  and  collect  them.  If  they  were  backward  in  the 
exercise  of  this  official  function,  mamdamus  might  be  used 
to  stir  them  up.  But  when  they  have  set  themselves  in  motion, 
and  are  proceeding  to  discharge  the  duty  imposed  by  law, 
they  are  no  longer  subject  to  mandamus.  Exoneration  is  a 
discretionary  power  incidental  to  their  office,  and  in  this  in- 
stance would  seem  to  have  been  exercised  by  a  refusal  to  grant 
the  relief  asked  for.  We  have  no  power  to  control  a  discretion 
vested  in  them,  and  no  appeal  lies  from  them  to  judicial  tri- 
bunals." ^  This  rule  undoubtedly  apphes  to  all  classes  of  assess- 
ments, and  to  aU  other  actions  of  assessors  which  they  are  to 
perform  according  to  the  dictates  of  their  own  judgment.  In 
New  York,  where  a  statute  made  it  the  duty  of  town  assessors, 
when  a  majority  of  tax  payers  owning  more  than  one-half  the 
taxable  property  of  the  town  had  signed  a  certain  paper,  to 
make  affidavit  of  the  fact  for  a  certaia  purpose  important  to 
the  town,  a  'mandamus  to  compel  them  to  perform  the  duty 
was  held  unauthorized.  "  The  affidavit  of  the  assessors  must 
be  in  accordance  with  what  they  believe  to  be  the  fact,  other- 
wise they  incur  the  moral  guilt  of  perjury,  irrespective  of  any 
determination  the  court  may  have  made  thereon.  By  the 
seventeenth  section  of  the  act,  false  swearing  by  the  assessors 
is  made  perjury,  and,  should  it  turn  out  that  they  are  right, 
and  the  court  wrong,  in  their  views,  the  only  ground  upon 
which  they  could  escape  conviction  would  be  that  the  affidavit 
was  not  their  voluntary  act,  but  the  result  of  coercion,  which 
they  had  no  power  to  resist.  If  this  appeared  upon  the  face 
of  the  affidavit,  it  is  entirely  clear  that  in  no  legal  sense  would 
it  be  their  affidavit  at  all,  but  a  mere  nuUity.  It  follows  that 
there  is  no  remedy  provided  by  the  act  for  the  correction  of 

42.  Mandamus  will  not  lie  to  control  the  action  of  supervisors  in  equaliz- 
ing assessments  unless  their  refusal  to  proceed  according  to  law  is  estab- 
lished.    Attorney-General  v.  Supervisors,  42  Mich.,  73. 

'^Woodward,  J.,  in  School  Directors  of  Bedford  v.  Anderson,  45  Pa.  St., 
388,  390. 
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errors  into  which  the  assessors  may  fall  in  respect  to  the  mat- 
ter referred  to  their  determination.  The  statute  having  de- 
clared it  to  he  their  duty  to  make  the  alBdavit  when  the  fact 
exists,  the  court  have  power,  by  mandamus,  to  compel  them 
to  proceed  and  examine  the  evidence  and  determine  the  fact, 
and  if,  from  their  determination,  it  appears  that  the  requisite 
consent  has  been  given,  to  make  an  affidavit  in  accordance 
therewith.  This  is  the  universal  rule  in  respect  to  all  subor- 
dinate courts  and  tribunals  clothed  with  the  exercise  of  judg- 
ment or  discretion.  They  may,  by  7nandam,us,  be  compelled 
to  proceed  and  determine  the  matter,  but  cannot  be  compelled 
to  decide  in  any  particular  way.  If  they  could,  it  would  no 
longer  be  their  judgment  or  discretion,  but  that  of  the  court 
awarding  the  writ.  Their  determination  is  conclusive,  unless 
some  mode  of  review  is  provided."  ^ 

Where,  however,  the  judgment  of  the  proper  board  has  been 
exercised  and  the  sum  at  which  property  should  be  assessed  has 
been  determined  upon,  and  any  further  act  remains  to  be  done 
to  complete  the  work  of  assessment,  the  proper  officer  or  board 
to  do  the  act  may  be  compelled  by  this  writ  to  perform  the 
duty.  If  assessors,  for  example,  should  refuse  to  conform  their 
action  to  that  of  the  board  of  review  — their  duty  to  do  so 
being  purely  ministerial  —  mandamus  would  be  the  only  speedy 
and  effectual  remedy  available  to  correct  their  misconduct.^ 
So  the  writ  will  he  to  compel  assessors  to  strike  from  the  assess- 
ment roll  non-taxable  property  which  they  have  included  in  it. 
Here  is  a  clear  case  of  excess  of  jurisdiction;  nothing  is  sub- 
mitted to  their  discretion,  because  by  the  law  the  subject-mat- 
ter of  the  controversy  is  put  beyond  their  authority,  and  they 
can  lawfully  neither  hst  it,  nor  value  it.'     It  will  he  also 

iHowland  v.  Eldredge,  43  N.  Y.,  457.  Mandamus  will  not  lie  to  compel 
assessors  to  make  oath  that  they  have  valued  property  as  required  by 
law,  when  in  fact  they  have  not  done  so.  "  Courts  do  not  sit  to  compel 
men  to  take  false  oaths ;  and  whatever  duty  the  assegsors  may  have  omitted, 
they  owe  no  duty  to  the  public  to  commit  crime,  and  no  public  exigency 
can  require  it  of  them.''  Andrews,  J.,  in  People  i;.  Fowler,  55  N.  Y.,  353, 
254. 

2 State  V.  Assessors,  30  La.  An.,  361.  See  People  v.  Supervisors  of  Ulster, 
65  N.  Y.,  300,  reversing  63  Barb.,  83;  People  v.  Supervisors  of  Ontario,  85 
N.  Y.,  833. 

3 People  V.  Assessors  of  Barton,  44  Bai-b.,  148;  People  v.  Olmsted,  45  Barb., 
644.    Compare  MUtenberger  v.  St.  Louis  County  Court,  50  Mo.,  173,  which 
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where  property  is  assessed  to  the  wrong  person ;  both  the  public 
and  the  individual  assessed  being  concerned  in  having  the 
assessment  so  made  that  a  legal  and  just  tax  can  be  levied 
upon  it.  And  if  assessors  omit  from  the  roll  property  which 
is  taxable,  they  may  be  compelled  to  insert  it  on  the  roll  on 
the  application  of  the  proper  law  officer  of  the  state.^  So  if 
some  official  act  is  required  to  be  done  before  some  portion  of 
the  taxable  property  can  be  assessed — such  as  a  survey,  or  the 
determination  of  a  township  line  — maTidamus  wiU  lie  to  com- 
pel the  performance  of  such  act.^ 

In  aU  these  cases  there  is  a  clear  legal  right  of  the  pubhc  or 
of  a  private  party  to  have  performed  a  certain  act  which  the 
officer  refuses  to  perform;  and  it  is  immaterial  what  is  the 
nature  of  the  duty,  if  in  the  particular  case  the  officer  has  no 
discretion.  Such  cases  would  stand  in  pointed  contrast  to  one 
in  which  attempt  should  be  made  to  control  the  judgment  or 
discretion  of  assessors,  or  of  the  appellate  board  of  review, 

possibly  would  appear  contra  if  all  the  facts  were  given,  but  the  statement 
of  the  case  is  somewhat  imperfect.  The  case  cites  Dunklin  County  v.  Dis- 
trict CoTirt,  23  Mo.,  449,  and  State  v.  La  Fayette  County  Court,  41  Mo.,  331, 
which  are  cases  of  a  different  nature.  3Iandamtis  will  lie  to  supervisors  to 
compel  them  to  obey  an  order  of  court  to  correct  an  erroneous  assessment 
and  refund  moneys  collected  on  it.  People  v.  Supervisors  of  Ulster,  65  N. 
Y.,  300. 

1  People  ■«.  Shearer,  30  Cal.,  645.  The  case  was  one  in  which  possessory 
rights  in  the  public  lands  were  held  to  be  taxable,  and  ordered  to  be  placed 
upon  the  roll.  Possibly  a  private  individual  might  have  been  relator  in  this 
case.  See  People  v.  Halsey,  53  Barb.,  547 ;  S.  0.  on  appeal,  37  N.  Y.,  344.  It 
was  so  held  in  Hyatt  v.  Allen,  54  Cal.,  353.  See,  also,  People  v.  Purviance, 
13  111.  Ap.,  216. 

2  See  People  v.  Supervisors  of  Essex,  85  N.  Y.,  613;  People  v.  Purviance, 
13111.  Ap.,  316;  State  v.  Edgefield  Co.  Com'rs,  18  S.  C,  597;  Jones  v.  Board 
of  Public  Instruction,  17Fla.,  411. 

Mandamus  issued  to  supervisor  to  compel  him  to  deliver  to  the  board  of 
supervisors  the  corrected  assessment  roU  of  his  town,  that  the  same  with 
proper  warrant  may  be  delivered  to  sheriff  for  collection.  People  v.  Harden- 
burgh,  90  N.  Y.,  411. 

If  a  county  clerk  has  delivered,  in  compUanoe  with  the  statute,  the  assess- 
ment books  to  a  defaoto  assessor  claiming  under  color  of  a  legal  appoint- 
ment, he  cannot  be  compelled  by  mandamus  to  obtain  the  books,  or  to  make 
new  ones,  and  deliver  them  to  one  claiming  to  be  the  duly  elected  assessor. 
The  appointment  cannot  be  collaterally  questioned,  and  mandamus  will  not 
lie  unless  the  right  is  clear.    People  v.  Leib,  85  111.,  484. 
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after  an  appeal  has  been  taken  to  it.'  So  the  assessor,  when 
he  has  a  mere  ministerial  duty  to  perform,  like  that  of  the  de- 
livery to  some  other  officer  of  a  correct  copy  of  the  assessment 
roU,  in  a  case  where  he  has  assumed  to  make  unauthorized 
changes,  may  be  compelled  on  this  writ  to  perform  it.^  And 
county  commissioners,  when  they  constitute  the  appellate  tri- 
bunal for  the  hearing  of  complaints  against  assessments,  may 
be  compelled  by  this  writ  to  proceed  to  the  hearing,  this  being 
a  right  of  the  party  which  they  have  no  discretion  to  deny.* 

Political  Duties.  Eecurrence  to  the  general  principles  al- 
ready stated  will  make  it  plain  that  mandamus  is  not  a  proper 
remedy  for  a  failure  in  the  performance  of  political  duties,  or 
for  errors,  intentional  or  otherwise,  in  their  performance. 
Such  duties  are  always  confided  to  the  political  sense  and  po- 
litical judgment  of  the  people  or  their  representatives,  and 
their  reasons  for  any  particular  action  or  failure  to  take  action 
cannot  in  general  be  inquired  into.  If,  therefore,  the  people 
of  a  township,  or  the  proper  board  having  the  power,  shall  fail 
to  vote  such  taxes  as  seem  to  be  needful,  the  courts  cannot  in- 
terfere by  mandamus.  If  they  could  do  so,  it  would  be  the 
courts,  and  not  the  people,  who  in  effect  would  exercise  the 
local  pohtical  authority.* 

To  this  general  rule,  however,  there  are  some  very  impor- 
tant exceptions.  The  power  of  the  people  to  vote  local  taxes,  it 
has  already  been  seen,  is  not  independent  and  absolute.  They 
are  restrained  within  certain  bounds,  and  on  the  other  hand 
they  are  compelled  to  act  in  some  cases  and  to  make  levies, 
however  unwiUing  they  may  be  to  do  so.  The  most  common 
case  is,  where  a  tax  for  some  general  purpose  is  required,  and 

iGibbsa  County  Commissioners,  19  Pick.,  368.  See  Miltenberger  ?;.  St. 
Louis  County  Court,  50  Mo.,  173. 

2  People  V.  Ashbury,  44  Cal.,  616. 

3  This  seems  to  be  recognized  in  James  v.  Bucks  County,  13  Pa.  St.,  73, 
where,  however,  the  party  had  deprived  himself  of  the  right  to  be  heard. 
And  see  Virginia,  etc..  Company  v.  County  Commissioners,  5  Nev.,  341. 

<See  Union  County  Court  v.  Robinson,  37  Ark.,  116,  where  the  endeavor 
was  made  to  compel  school  district  authorities  to  increase  the  school  levy 
which  the  people  had  voted  for  the  year,  on  a  showing  that  it  was  insuffl- 
cient  for  the  support  of  proper  schools. 
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a  municipality  neglects  or  refuses  to  levy  the  portion  assigned 
to  it  by  law.  Here  the  local  political  community  has  no  discre- 
tion, and  its  oificers  may  be  compelled  by  mandamus  to  obey 
the  law.  This  remedy,  therefore,  may  be  had  to  compel  a  board 
of  supervisors  to  assess  upon  the  county  the  amount  due  from 
it  to  the  state,  after  it  has  been  adjusted  and  settled  by  the  com- 
petent authority ;  and  to  compel  a  township  to  levy  a  tax  as 
required  by  law  to  make  good  to  the  county  a  loss  sustained 
by  the  default  of  the  township  treasurer.^ 

The  remedy  is  equally  available  where  the  officers  of  a  mu- 
nicipality wi'ongf ully  neglect  or  refuse  to  levy  a  tax  for  the 
satisfaction  of  some  demand  already  estabhshed  and  settled, 
and  for  which  the  law  requires  a  tax  to  be  laid.^  In  such  cases 
the  remedy  may  be  had  on  belaalf  of  the  state  or  the  munici- 
pality concerned,  or  by  any  individual  whose  demand  the  tax 
should  pay.  Thus,  if  one  has  recovered  a  judgment  against  a 
municipality  which  can  only  be  paid  by  means  of  taxation,  the 
levy  of  a  tax  to  pay  it  may  in  proper  cases  be  compelled.*    It 

1  People  V.  Supervisors  of  Jackson,  34  Mich.,  237. 

2  Hart  V.  Oceana  Co.,  44  Mich.,  417;  Veghte  v.  Bernards,  43  N.  J.,  338. 

Mandamus  will  lie  to  compel  the  supervisor  to  extend  school  tax  accord- 
ing to  the  estimate  furnished  him  by  district  directors,  though  the  county 
court  (without  authority)  has  forbidden  it.'    State  v.  Byers,  67  Mo.,  706. 

3 See  Manor  v.  McCall,  5  Ga.,  533;  Beaman  v.  Board  of  Pohce,  43  Miss., 
337;  Commissioners  of  Schools  ».  County  Commissioners,  20  Md.,  449;  Ex 
parte  Common  Council  of  Albany,  8  Cow.,  858;  Whitely  «.  Lansing,  27 
Mich.,  181;  Morgan  v.  Commonwealth,  55  Pa.  St.,  456;  Robinson  w.  Super- 
visors of  Butte  County,  43  Cal.,  853. 

*Knox  County  V.  AspinwaU,  24  How.,  876;  Supervisors  v.  United  States, 
4  Wall.,  435 ;  Von  Hoffman  v.  Quincy,  4  Wall.,  585 ;  Galena  v.  Amy,  5  Wall., 
705 ;  WalMey  v.  Muscatine,  6  Wall.,  481 ;  Eiggs  v.  Johnson  County,  6  WaU., 
166;  Weber  v.  Lee  County,  6  Wall.,  310;  United  States  w.  Keokuk,  6 
WaU.,  514;  Benbow  v.  Iowa  City,  7  WaU.,  813;  Mayor,  etc.,  v.  Lord,  9 
WaU.,  409;  Supervisors  v.  Durant,  9  WaU.,  415;  State  v.  Madison,  15  Wis., 
30;  State  v.  Beloit,  30  Wis.,  79;  State  v.  Milwaukee,  30  Wis.,  87;  Water- 
town  V.  Oady,  30  Wis.,  501;  State  v.  Racine,  33  Wis.,  358;  Hasbrouck  v. 
Milwaukee,  85  Wis.,  132;  Whitely  v.  Lansing,  27  Mich.,  181;  Coy  v.  Lyons 
City,  17  la.,  1;  Boynton  v.  Newton,  84  la.,  510;  Huntington  v.  Smith,  25 
Ind.,  486;  Olney  v.  Harvey,  50  lU.,  453;  Lutterloh  v.  Commissioners,  65  N. 
C,  403;  Gooch  v.  Gregory,  65  N.  C,  143;  Gorgas  v.  Blackburn,  14  Ohio, 
333;  Frank  v.  San  Francisco  Co.,  31  Cal.,  668;  Flagg  v.  Palmyra,  33  Mo., 
440;  State  v.  Hug,  44  Mo.,  116;  Commonwealth  v.  Allegheny  Co.,  87  Pa. 
St.,  377,  390;  United  States  v.  New  Orleans,  98  U.  S.,  381;  Wolff  v.  New 
Orleans,  103  U.  S.,  358;  United  States  v.  Vernon  Co.,  3  DiU.,  281;  United 
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is  customarjr  to  make  express  provision  by  statute  for  such 
cases,  and  when  the  statute  requires  the  levy  of  a  tax  the  case 
is  clear.  When  the  statute  does  not  expressly  require  it,  the 
duty  may  perhaps  be  equally  plain  if  the  municipahty  has  been 
clothed  with  the  requisite  power ;  for  in  contracting  a  debt  a 
municipality  impliedly  contracts  with  the  creditor  that  the 
taxing  powers  conferred  upon  it  by  the  state  shall  be  employed 
for  the  satisfaction  of  the  obligation.^    And  the  powers  it  had 

States  V.  Jefferson  Co.,  5  Dill.,  310;  CTews  v.  Lee  Co.,  2  Woods,  474;  Smith 
V.  Com'rs  of  Tallapoosa,  3  Woods,  596;  State  v.  County  Com'rs,  19  Ha.,  17; 
Fisher  v.  Charleston,  17  W.  Va.,  595. 

Any  citizen  may  be  relator  to  compel  payment.  Decatur  Co.  Board  v. 
State,  86  Ind.,  8 ;  State  v.  Fyler,  48  Conn.,  145.  It  seems  to  be  not  necessary 
in  Jlissouri  to  show  that  demand  was  made  upon  the  officers  to  levy  the 
tax.  State  v.  Slavens,  75  Mo. ,  508.  The  writ  may  be  issued  in  Missouri  by 
any  court  having  jurisdiction  to  compel  payment  of  the  judgment.  State 
V.  Rainey,  74  Mo.,  239.  It  is  not  error  of  which  the  respondent  can  com- 
plain that  the  tax  ordered  is  to  be  distributed  through  several  years.  Palmer 
V.  Jones,  49  la.,  405. 

An  injunction  against  levying  on  public  property  does  not  bar  an  applicor 
tion  for  a  mandamus  by  the  creditor  to  compel  the  levy  of  a  special  tax  to 
pay  the  municipal  debt.  Brunswick  v.  Dure,  59  Ga.,  803.  Mandamus  will 
he  to  compel  a  city  to  levy  a  tax  to  pay  a  judgment,  though  it  has  been  en- 
joined from  doing  so  in  a  suit  to  which  the  judgment  creditor  was  not  a 
party.  Smith  v.  Tallapoosa  Co.,  3  Woods,  596.  If  the  constitution  of  a 
state  limits  the  power  of  a  city  to  tax,  it  cannot  be  exceeded  to  pay  debts, 
but  it  will  be  compelled  to  go  to  the  hmit  of  the  power,  and  the  legislature 
has  no  right  to  appropriate  all  the  tax  to  one  class  of  debts.  Sibley  v.  Mobile, 
3  Woods,  535. 

iVon  Hoffman  v.  Quincy,  4  Wall.,  535;  Eiggs  v.  Johnson  Co.,  6  Wall., 
166;  United  States  v.  New  Orleans,  98  U.  S.,  381 ;  Galena  v.  Amy,  5  WaU., 
705;  Loan  Association  v.  Topeka,  20  Wall.,  655;  Rees  v.  Watertovsm,  19 
WaU.,  117;  United  States  v.  Macon  Co.,  99  U.  S.,  583;  Wolff  v.  New  Orleans, 
103  U.  S.,  358;  RaUs  Co.  Court  v.  United  States,  105  U.  S.,  738;  State  v.  Po- 
Uce  Jury,  34  La.  An.,  673;  Sibley  i).  Mobile,  3  Woods,  535.  This  principle 
does  not  apply  where  other  means  than  taxation  are  provided  for  meeting 
the  obhgation.  Water  Commissioners  v.  East  Saginaw,  33  Mich.,  164; 
United  States  v.  New  Orleans,  3  Woods,  330.  In  South  Carolina  the  princi- 
ple is  doubted.  Mandamus  was  applied  for  to  compel  the  levy  of  a  tax  to 
pay  a  judgment  recovered  against  a  town  to  which,  by  charter,  no  express 
power  to  tax  was  given.  "  Such  power,"  say  the  court,  "  can  only  be  im- 
phed  on  the  ground  of  necessary  impUcation.  To  raise  such  an  implication 
it  would  be  necessary  to  hold  that  municipal  powers  cannot  be  effectively 
granted  without  the  taxing  power  —  a  proposition  that  we  cannot  aflBrm ; 
no  such  power  of  taxation  can  therefore  be  implied."  The  writ  was  denied. 
State  V.  Maysville,  13  S.  C,  76. 


CH.  XXin.]  ENFORCING   OFFICIAL   DUTY.  V37 

when  the  debt  was  created  cannot  subsequently  be  lessened  or 
hampered  to  the  prejudice  of  the  creditor.^  And  it  may  be 
added  that  no  subsequent  change  in  the  municipal  boundaries, 
or  in  its  organization  or  powers,  short  of  its  entire  destruction, 
will  affect  the  right  of  creditors  to  proceed  against  it  or  against 
its  officers  in  any  of  the  customary  methods.^  Nor  is  it  indis- 
pensably necessary  in  all  cases  that,  judgment  should  have  been 
recovered,  in  order  that  the  duty  to  levy  a  tax  may  be  impera- 
tive. If  the  amount  of  the  demand  is  absolutely  fixed  and  de- 
termined as  it  would  be  by  judgment,  and  the  law  makes  it  the 
duty  of  the  proper  officers  to  levy  a  tax  for  its  payment  as  a 
settled  demand,  this  is  sufficient,  and  mandamus  may  issue  if 
performance  of  the  duty  is  neglected  or  refused.'    Indeed,  it 

iSeea?i*e,  pp.  76,  347.  Also  Goodale  v.  FenneU,  27  Ohio  St.,  426;  Lilly 
V.  Taylor,  88  N.  C,  489;  Brodie  v.  M'Cabe,  33  Ark.,  690. 

2  The  holder  of  city  bonds  obtained  judgment  upon  them  against  the 
mxmicipality  which,  under  a  new  title  and  with  different  powers  of  taxa- 
tion, had  succeeded  to  the  city.  Held,  that  he  might  by  mandamus  compel 
the  new  body  to  levy  a  tax  for  the  payment  of  his  judgment.  United 
States  V.  Port  of  Mobile,  4  Woods,  536.  When  a  special  tax  is  authorized 
for  a  particular  demand,  and  it  is  inadequate  to  the  purpose,  payment  from 
the  general  fund  may  be  compelled.  United  States  v.  Clark  Co.,  95  U.  S., 
769;  Knox  County  Court  v.  United  States,  109  U.  S.,  339.  See  Foote  v. 
Howard  Co.  Court,  4  McCrary,  218.  Where  an  appropriation  to  pay  the 
amount  of  a  tax  voted  by  a  township  has  been  made,  not  exceeding  the 
legal  percentage  of  taxation  for  such  purpose,  the  appropriation  is  a  bind- 
ing obligation  from  which  the  town  is  not  discharged  by  such  subsequent 
decrease  in  its  taxable  property  that  a  levy  does  not  produce  the  amount 
voted,  and  a  further  tax,  not  exceeding  the  statutory  limitation,  may  be 
compelled.  Decatur  Co.  Board  v.  State,  86  Ind.,  8.  See  Robinson  v.  Butte 
Co.,  43  Cal.,  353.  Mandamiis  held  to  lie  to  compel  the  levy  of  a  special  tax 
where  an  effectual  method  of  enforcing  payment,  which  existed  when  the 
contract  was  made,  had  been  taken  away.  State  v.  New  Orleans,  34  Laj 
An.,  1149. 

That  confederating  to  prevent  the  collection  of  a  tax  to  pay  a  judgment 
may  be  actionable,  see  Findlay  v.  McAllister,  113  U.  S.,  104. 

3Schoolbred  v.  Charleston,  3  Bay,  63;  WUMnson  v.'  Cheatham,  43  Ga., 
258;  Clark  Co.  Court  v.  Turnpike  Co.,  11  B.  Monr.,  143;  Rodman  «.  Justices 
of  Larue,  3  Bush,  144;  People  v.  Supervisors  of  Columbia,  10  Wend.,  363; 
People  V.  Bennett,  54  Bairb.,  480;  People  v.  Supervisors  of  Otsego,  51  N.  Y., 
401;  Robinson  u.  Supervisors  of  Butte,  43  Cal.,  353';  Tarver  v.  Commission- 
ers, 17  Ala.,  527;  Pegram  v.  Commissioners,  64  N.  C,  557;  State  v.  Smith, 
11  Wis.,  65;  State  v.  Clinton  County,  6  Ohio  St.,  380;  Cass  v.  Dillon,  16  Ohio 
St.,  38;  State  v.  Harris,  17  Ohio  St.,  608;  Columbia  County  v.  King,  13  Fla., 
451;  Commonwealth  v.  Pittsburgh,  34  Pa.  St.,  496;  United  States  t).  Ster- 
47 
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has  been  held  in  the  case  of  bounty  bonds,  which  by  the  law 
under  which  they  were  issued  were  "  a  vahd  and  lawful  claim 
against  the  township,"  to  "  be  paid  in  the  same  manner  as  the 
ordinary  township  expenses "  are  paid,  that  is  to  say,  by  the 
levy  of  a  tax  by  the  towTQship  officers,  an  action  upon  the  bonds 
would  not  lie ;  mcmd-amus  being  the  appropriate  and  also  the 
adequate  remedy.' 

Mandamus  wiU  also  he  to  compel  the  levy  of  any  tax  the 
levy  of  which  is  by  law  imperative,  even  though  it  be  for 
purely  local  purposes.  The  principle  is  that  the  law  should  be 
obeyed,  and  in  a  matter  of  public  importance  any  citizen  is  con- 
cerned to  compel  obedience.'^ 

But  mandamtis  will  not  he  to  compel  the  levy  of  a  tax  in 
excess  of  the  legal  hmitation ; '  for,  as  has  been  already  stated, 
this  writ  does  not  confer  power;  it  only  compels,  in  proper 

ling,  2  Biss.,  408;  Roscaminon  v.  Supervisors,  49  Mich.,  454;  United  States 
V.  School  District,  20  Fed.  Eep.,  294;  Gardner  v.  Haney,  86  Ind.,  17;  State 
V.  New  Orleans,  34  La.  An.,  417 ;  State  v.  Board  of  Education,  27  Ohio  St., 
96;  CJommonweaith  v.  Councils  of  Pittsburgh,  88  Pa.  St.,  66;  Morton  v. 
ControUer-Geueral,  4  S.  C,  430;  East  St.  Louis  v.  Zebley,  110  0.  S.,  321. 

1  Dayton  t).  Rounds,  27  Mich.,  82 ;  Robinson  v.  Butte  Co.,  4a  Cal.,  853; 
State  w  New  Orleans,  34  La.  An.,  477. 

When  the  proper  tax  has  beeji  levied,  so  that  it  has  become  the  dufrsr  of 
the  treasurer  to  make  payment  on  presentation  of  the  obligations,  it  is  not 
necessary  for  the  holder  to  haveaa  order  from  the  county  commissioners  for 
the  purpose,  and,  consequently,  they  will  not  be  compelled  to  issue  one. 
State  V.  McCriUus,  4  Kan.,  250. 

The  writ  wiU  not  issue  to  compel  ttte  payment  of  that  which  is  unsettled 
and  in  respect  to  which  a  trial  may  be  had  in  the  usual  manner.  Loomis  v. 
Rogers,  53  Mich.,  135;  Mich.  Paving  Co.  v.  Common  Council,  34  Mich., 
201.    See  School  Dist.  No.  9  v.  School  Dist  No.  5, 40  Mich.,  551. 

AWhen  a  contract  provides  for  the  payment  of  one  party  out  of  levies  fear 
certain  years,  but  the  muoicipahty  fails  to  pay,  the  creditor  is  entitled  to 
mandamus  to  eoUect  a  tax  sufficient  to  pay  him  according  to  the  assessment 
roU  of  the  year  when  the  levy  is  made.  Nelson  v.  St.  Martin's  Parish,  111 
U.  S.,  716. 

2See  State  v.  Fyler,  48  Conn.,  145;  Decatur  Cb.  Board  v.  State,  8S  Ind.,  8. 
Mandamus  to  compel  levy  of  a  fence  tax.  State  v.  Cbm'rs  of  Edgefield,  18 
S.  C,  597.  To  compel  a  county  tax  for  specified  public  purposes.  People  v. 
Supervisors  of  New  York,  3  Keyes,  288.  Denied  to  compel  payment  of 
claims  issued  without  authority.  Peck  v.  Supervisors,  S5  Mich.,  377.  De- 
nied to  compel  levy  of  a  tax  separate  from  the  regular  taxes.  State  v.  Ken- 
nington,  10  S.  C,  299. 

a  United  States  v.  Macon  Co.,  99  U.  S.,  582;  Ralls  Co.  Court  v.  United 
States,  105  U.  S.,  733;  Sparland  v.  Barnes,  98  El.,  595;  East  St.  Louis  v. 
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cases,  the  exercise  of  existing  power.  And  it  will  not  be  em- 
ployed to  compel  the  payment  of  judgments  or  other  demands 
to  an  extent  that  would  deprive  the  municipality  of  means  for 
ordinary  and  necessary  municipal  purposes.^  Nor  will  it  he  to 
compel  a  city  to  appropriate  a  part  of  its  revenue  already 
raised  to  pay  demands  not  provided  for  in  raising  it,  when  all 
such  revenue  is  already  appropriated  and  the  law  forbids  any 
diversion,^  nor  to  compel  the  enforcement  of  a  special  assess- 

Zebley,  110  U.  S.,  331;  Cope  v.  Collins,  37  Ark.,  649;  Sibley  v.  Mobile,  3 
Woods,  535. 

As  to  what  would  be  a  levy  in  excess  of  legal  authority,  see  a  special  case 
in  East  St.  Louis  v.  Zebley,  110  U.  S.,  321.  A  statute  allowing  a  court  to 
order  a  levy  to  pay  a  judgment  may  co-exist  with  one  hmiting  the  munici- 
paUty  in  laying  taxes  to  a  certain  rate,  and  not  be  controlled  by  it.  See 
Shields  v.  Chase,  32  La.  An.,  409. 

The  limitation  by  law  of  a  county  tax  does  not  operate  as  a  hmitation  of 
town  taxes.    Wabash,  etc.,  R.  Co.  v.  McCleave,  108  lU.,  368. 

1  East  St.  Lonis  v.  Trustees,  6  111.  App.,  130 ;  Cromartie  v.  Commissioners, 
87  N.  C,  184. 

When  a  city  was  limited  in  taxing  to  one  and  one-half  per  cent,  on  the 
valuation,  but  the  charter  and  general  laws  further  provided  that  in  case  of 
return  nulla  bona  after  judgment  against  the  city,  mandamus  might  issue 
to  levy,  assess  and  coUect  a  special  tax  to  pay  the  judgment,  held  that  the 
former  provision  applied  to  ordinary  taxation,  and  that  in  addition  to  it  the 
collection  of  a  further  tax  to  pay  a  judgment  might  be  enforced  by  man- 
damiis.    Louisiana  v.  United  States,  103  TJ.  S.,  289. 

Where  the  statute  authorizing  a  mandamus  is  repealed  after  the  writ  has 
issued,  the  court  must  nevertheless  proceed  to  give  redress  on  the  writ. 
Memphis  v.  United  States,  97  U.  S.,  293.  And  it  has  power  to  decide  what 
objects  shall  be  included  in  the  levy  of  a  tax  under  the  writ.  Memphis  v. 
Brown,  97  U.  S.,  300. 

If  it  does  not  distinctly  appear  that  the  judgment  is  founded  in  contract, 
it  will  not  be  enforced  by  mandamus  as  against  a  constitutional  pro- 
vision setting  a  limit  to  taxation.  Farrot  v.  East  Baton  Rouge,  34  La.  An., 
491,  citing  and.  following  earlier  cases.  Compare  States.  New  Orleans,  36 
La.  An.,  687. 

estate  V.  New  Orleans,  34  La.  An.,  469.  Compare  Same  v.  Same,  34  La. 
An.,  477. 

Where  a  warrant  is  expressly  payable  out  of  the  taxes  of  specified  past 
years,  the  owner  cannot  compel  taxation  now  to  pay  a  judgment  rendered 
on  such  warrant.     State  v.  Police  Jury,  33  La.  An.,  1122. 

A  judgment  creditor  of  a  city  garnished  property  of  the  city,  and  pend- 
ing an  appeal  in  the  matter  applied  for  a  mandamus  to  compel  a  tax  levy  to 
Ijay  Ms  judgment.  Held,  that  the  writ  would  not  be  granted  as  it  did  not 
appear  that  he  had  no  other  adequate  remedy.  Hitchcock  v.  Galveston,  4 
Woods,  308. 


T40  LAW   OF   TAXATION.  [CH.  XXIII. 

ment  by  a  sale  of  property  after  the  time  limited  for  the  pur- 
pose by  the  law  under  which  the  assessment  was  laid,^  nor  to 
require  a  second  levy  for  the  payment  of  a  demand  before 
proper  proceedings  have  been  had  to  enforce  the  fuU  collection 
of  the  first  levy ;  ^  nor  to  require  the  levy  of  a  tax  otherwise 
than  in  the  regular  course  of  law.^ 

Legislative  Duties.  Mandamus  never  lies  to  coerce  the  per- 
formance of  legislative  duties,  either  by  the  legislature  of  the 
state  or  by  any  inferior  and  subordinate  body ;  not  only  be- 
cause legislation  is  foreign  to  judicial  duties,  but  also  because, 
in  its  nature,  legislative  action  is  discretionary.  But  an  infe- 
rior legislative  body  may  doubtless  be  required  by  this  writ  to 
convene  for  the  purposes  of  action  when  the  law  makes  it  a 
duty ;  and  where  ministerial  action  is  required  of  a  body  which 
also  exercises  legislative  functions,  its  performance  may  be 
compelled  by  mandamus  on  the  like  reasons  as  when  the  act 
is  to  be  performed  by  an  individual  officer.'' 

Executive  Duties.  The  writ  will  not  be  awarded  to  the 
executive  of  the  nation  or  state ;  such  officer  being  an  inde- 
pendent department  of  the  government,  as  much  so  as  the 
judiciary  itself.'  But  all  other  executive  officers,"  as  well  as  aU 
ministerial  and  administrative  offixiers,  are  subject  to  the  writ 

1  State  V.  Taylor,  59  Md.,  338. 

Mandamus  will  lie  to  compel  the  recorder  of  a  vOlage  to  proceed  to  adver- 
tise for  sale  lands  specially  assessed,  even  though  he  may  think  the  assess- 
ment illegal,  if  it  is  not  bad  on  its  face.  Common  Council  v.  Whitney,  53 
Mich.,  158. 

2  Duperier  v.  Police  Jury,  31  La.  An.,  709;  Kline  v.  Ascension,  28  La.  An., 
538;  Huey  v.  Pohce  Jm-y,  33  La.  An.,  1091. 

3 State  V.  Shreveport,  33  La.  An.,  1179.  Mandamus  will  not  issue  to  com- 
pel the  levy  of  a  tax  to  pay  a  judgment  until  the  judgment  is  registered, 
when  a  statute  requires  registry  as  a  condition  precedent,  although  such 
statute  passed  after  the  making  of  the  contract  recovered  upon.  It  affects 
the  remedy  only,  not  the  right.  State  ex  rel.  Eanger  v.  New  Orleans,  83  La. 
An.,  493. 

*  Many  of  the  cases  referred  to  under  the  head  of  political  duties  are  cases 
involving  and  requiring  legislative  action. 

5  There  is  some  conflict  on  this  point,  but  the  weight  of  authority  is  aa 
here  stated.    See  the  cases  coUected  in  Cooley's  Const.  Lim.,  5th  ed.,  188,  n. 

6  Morton  u.  ComptroUer-General,  4  S.  C,  430;  Houghton  Co.  v.  Auditor- 
General,  36  Mich.,  27. 
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where  the  duty  to  be  performed  is  clear  and  imperative.  ^  The 
writ  will  therefore  lie  to  a  state  officer  to  compel  him  to  re- 
ject taxes  which  have  been  returned  to  him  upon  lands  which 
were  exempt  from  the  levy.^  It  wiU  also  lie  to  compel  the 
proper  officer  to  issue  a  distress  warrant  against  a  defaulting 
collector ;  though  it  is  said  that  if  it  is  manifest  from  an  inspec- 
tion of  the  proceedings  that  the  collector  has  no  authority  to 
collect  the  tax,  by  reason  of  its  illegality,  or  that  the  persons 
assessed,  on  being  compelled  to  pay  it,  would  have  a  remedy 
back  for  restitution,  the  court  wiU  not  grant  a  process  to  en- 
force a  collection  that  would  be  fruitless  and  oppressive.'^  But 
neither  this  writ  nor  any  other  will  lie  against  a  state  officer 

1  People  V.  Auditor-General,  9  Mich. ,  134.  The  duty  of  the  auditor-general 
to  reject  taxes,  in  this  case,  depended  upon  the  date  when  the  patents  for 
the  lands  issued ;  a  fact  only  to  be  brought  to  his  knowledge  by  evidence,  but 
which  made  the  duty  clear  when  it  was  proved.  In  that  regard  the  case 
resembled  People  v.  Supervisors  of  Otsego,  51  N.  Y.,  401. 

2  Smyth  V.  Titcomb,  31  Me.,  373,  381,  per  Howard,  J.  See,  also,  Waldron 
V.  Lee,  5  Pick.,  333,  which  covers  all  the  same  ground.  A  ruling  Uke  this 
in  principle  was  made  in  People  v.  Halsey,  53  Barb.,  547;  S.  C.  on  appeal, 
37  N.  Y.,  344.  The  case  was  one  in  which  a  county  treasurer  had  assumed 
to  question  an  assessment,  as  being  unjust,  and  had  refused  to  issue  his  war- 
rant for  the  collection  of  the  tax.  The  court  held  that  he  had  no  discretion 
in  the  premises,  and  ordered  a  mandamus  to  issue.  It  was  also  decided  in 
the  same  case  that  a  private  individual,  having  a  common  interest  with  the 
rest  of  the  community  in  the  collection  of  the  tax,  might  be  relator  in  the 
proceeding.  On  this  last  point  Fullerton,  J.,  in  37  N.  Y.,  344,  348,  says: 
"Inasmuch  as  the  people  themselves  are  the  plaintiffs  in  a  proceeding  by 
mandamus,  it  is  not  of  vital  importance  who  the  relator  should  be,  so  long 
as  he  does  not  officiously  intermeddle  in  a  matter  with  which  he  has  no 
concern.  The  office  which  a  relator  performs  is  merely  the  instituting  a  pro- 
ceeding in  the  name  of  the  people,  and  for  the  general  benefit.  The  rule, 
therefore,  as  it  is  sometimes  stated,  that  a  relator  in  a  writ  of  mandamus 
must  show  an  individual  right  to  the  thing  asked,  must  be  taken  to  apply  to 
cases  where  an  individual  interest  alone  is  involved,  and  not  to  cases  where 
the  interest  is  common  to  the  whole  community.  This  is  the  rule  adopted 
in  many  of  the  states.  Hamilton  v.  The  State,  3  Ind.,  .453 ;  State  v.  County 
Judge,  7  la.,  186;  State  v.  Bailey,  7  la.,  390;  County  of  Pikeu.  State,  11  lU., 
302.  The  rule  is  different  in  other  states.  Heffner  v.  The  Commonwealth, 
28  Pa.  St.,  108;  The  People  v.  The  Regents  of  the  University,  4  Mich.,  98; 
The  People  v.  The  Inspectors  of  State  Prison,  4  Mich.,  187;  Arberry  v.  Beav- 
ers, 6  Tex.,  457;  Zebulon  Sanger  v.  Kennebec  Co.,  35  Me.,  391.  But  the 
practice  which  has  so  long  prevailed  here,  though  never,  so  far  as  I  can  dis- 
cover, passed  upon  directly  by  the  court  of  last  resort,  where  the  objection 
was  raised,  seems  to  be  a  reasonable  and  convenient  one,  and  ought  now 
to  be  considered  as  settled," 
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when  the  proceeding  will  in  effect  be  a  suit  against  the  state, 
unless  by  law  the  state  permits  itself  to  be  sued.' 

Ministerial  Duties  in  General.  The  purchaser  at  a  tax  sale 
may  have  mandamus  to  compel  the  delivery  to  him  of  the 
proper  certificate  as  evidence  of  his  purchase,^  or  of  a  proper 
deed,  if  the  one  delivered  to  him  is  defective.'  And  the  owner, 
whose  title  has  been  cut  off  by  a  tax  sale,  maj'  have  mandamus 
to  compel  the  payment  to  him  of  any  surplus  moneys  received 
on  the  sale.*  It  is  no  answer  in  any  such  case  that  the  officer 
was  to  perform  the  duty  in  view  of  the  facts  made  to  appear 
to  him,  and  that  in  his  view  the  facts  failed  to  make  out  a  case  for 
action ;  for  if  he  is  in  error  upon  the  facts,  when  he  is  not 
made  the  judge,  his  error  cannot  take  away  a  right.^  But 
discretionary  powers  may  be  given  by  the  law  to  any  minis- 
terial officer ;  and  when  they  are,  the  rules  already  given  must 
apply.' 

Collectors  and  Receivers  of  Public  Moneys.  Mandamus  will 
he  to  compel  a  collector  to  proceed  in  the  collection  of  a 
tax  even  though  there  would  be  other  remedy  against  him  in 
case  of  his  failure.'    Also  to  compel  him  to  give  the  tax  payer 

1  Antoni  v.  Greenhow,  107  U.  S.,  769;  Carter  v.  Greenhow,  114  U.  S.,  317; 
Marye  f .  Parsons,  114  U.  8.,  335.  But  a  state  auditor  may  be  enjoined  at 
the  suit  of  an  individual  from  the  performance  of  merely  ministerial  duties. 
Chesapeake,  etc.,  R.  Co.  v.  Miller,  19  W.  Va.,  408. 

2 State  V.  Magill,  4  Kan.,  415.    See  State  v.  Bowker,  4  Kan.,  114. 

'  Clippinger  v.  TuUer,  10  Kan.,  377.  But  not  where  the  failure  to  obtain 
a  deed  was  his  own  fault  or  mistake.    Klokke  v.  Stanley,  109  111.,  192. 

<  People  V.  Hammond,  1  Doug.  (Mich.),  376. 

5 See  Bryson  v.  Spaulding,  30  Kan.,  437,  where  the  officer  was  required  to 
make  a  tax  deed  conform  to  the  facts,  though  the  record  was  erroneous. 
See,  also,  Common  Council  v.  Whitney,  53  Mich.,  158. 

6 See  Houghton  County  v.  Auditor-General,  36  Mich.,  371;  Same  v.  Same, 
41  Mich.,  38.  An  officer  will  not  be  compelled  to  make  return  that  a  tax 
sale  was  in  compliance  with  the  law  when  the  fact  was  otherwise.  Hewell 
V.  Lane,  53  Cal.,  313. 

'State  V.  Fyler,  48  Conn.,  145;  State  v.  Whitworth,  8  Lea,  594;  United 
States  V.  Buchanan  Co.  Court,  5  Dill.,  285;  United  State  v.  Lafayette  Co. 
Court,  5  DUL,  388. 

For  a  case  of  mandamus  to  compel  payment  by  the  collector  to  the  county 
of  a  county  tax,  see  Sheridan  v.  Rahway,  44  N.  J.,  587. 

Where  an  illegal  tax  sale  has  been  made  and  the  tax  subsequently  vali- 
dated, the  tax  is  to  be  considered  unpaid,  and  the  land  owner  may  have 
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credit  for  taxes  paid,^  and  to  receive  the  taxes  without  charge 
of  interest  when  under  the  law  no  interest  is  payable.*  AJso 
to  require  the  acceptance  of  county  warrants  in  payment  when 
the  law  requires  it  and  they  are  tendered,'  and  no  action  of  the 
board  to  which  he  is  in  general  responsible  wUl  excuse  his  dis- 
obedience to  the  requirements  of  law  either  in  respect  to  the 
collection  of  moneys  or  to  the  disposition  to  be  made  of  them 
after  collection.*  It  will  also  lie  to  compel  a  county  treasurer 
to  pay  into  the  state  treasury  the  state's  proportion  of  the 
county  levy,*  and  to  compel  the  refunding  of  moneys  illegally 
collected  of  individuals  where  the  law  requires  such  refunding;* 
and  this  in  the  case  of  taxes  on  exempt  property,  even  though 
the  exemption  depends  upon  matters  of  fact  which  he  is  to 
inquire  into  and  pass  upon.  The  refunding  iu  such  a  case  is  a 
mere  ministerial  duty ;  the  officers  are  supposed  to  know  the 
law,  and  it  is  their  duty  to  apply  it  to  the  facts  as  they  find 
them.^  And  if  taxes  after  collection  have  been  paid  over  to 
the  wrong  custodian,  he  may  be  compelled  by  mandamus  to 
pay  to  the  right.' 

General  SemarTcg.  The  cases  mentioned  sufficiently  indicate 
the  general  nature  of  those  in  which  the  writ  of  mamdamuH 
may  afford  the  proper  remedy.     It  will  be  seen  that  it  is 

mandamm  to  compel  the  proper  officer  to  receive  and  receipt  it.  dementi 
V.  Jackson,  92  N.  Y.,  591.  \ 

1  State  V.  Schnecko,  11  Mo.  Ap.,  165. 

2  People  v.  O'Keefe,  90  N.  Y.,  419. 

3  Daniel  v.  Askew,  36  Ark.,  487. 
<See  Jones  ».  Wright,  34  Mich.,  371. 

5  State  V.  Staley,  38  Ohio  St.,  259. 

6  People  V.  Supervisors  of  Otsego,  51  N.  Y.,  401;  East  Saginaw  v.  County 
Treasurer,  44  Mich.,  273 ;  George's  Creek,  etc.,  Co.  v.  Com'rs  of  Allegany  Co. 
59  M<L,  255.  See  for  special  cases,  Madison  Co.  v.  Smith,  95  DL,  328;  People 
V.  East  Saginaw,  40  Mich.,  336.  In  Louisiana  mandaTmis  will  not  lie  to 
compel  a  collector  to  pay  into  the  parish  treasury  moneys  collected.  State 
V.  BouUt,  26  La.  An.,  259. 

7  People  V.  Supervisors  of  Otsego,  51  N.  Y.,  401.  The  case  was  one  of 
taxation  of  national  securities,  which,  under  the  law  and  the  decisions  of 
the  courts,  were  not  within  the  jurisdiction  of  the  assessors.  It  was  made 
the  duty  of  the  supervisors  to  refund  the  tax,  which  they  could  only  do  on 
a  showing  of  facts.  The  board  adopted  a  resolution  that  the  claim  was 
invalid,  and  that  it  be  disallowed,  but  this  was  a  manifest  evasion  of  duty. 

8 State  V.  Treasurer,  35  La.  An.,  1148. 
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awarded  as  well  on  behalf  of  the  pubho  authorities,  to  compel 
performance  of  the  successive  official  duties,  under  the  revenue 
laws,  as  on  behalf  of  private  parties,  whose  rights  have  not 
been  regarded  in  taxation  or  in  any  of  the  proceedings  which 
are  to  result  in  taxation.  On  behalf  of  the  state,  the  writ  may- 
issue  against  oificers  of  corporations  where  a  duty  is  imposed 
upon  them  under  the  tax  laws ;  such,  for  instance,  as  that  of 
furnishing  a  list  of  the  stockholders  for  assessment,*  or  of  pay- 
ing over  a  tax  on  dividends  which  have  been  declared  by  the 
corporation.^ 

Federal  jurisdiction.  The  federal  courts  have  no  general 
power  to  issue  the  writ  of  Tnandamus  to  compel  the  perform- 
ance of  duties  under  the  state  tax  laws.  That  jurisdiction  be- 
longs to  the  province  of  state  authority.  The  federal  courts 
may,  nevertheless,  issue  the  writ  in  order  to  compel  municipal- 
ities to  levy  taxes  for  the  satisfaction  of  judgments  which  had 
been  rendered  in  such  courts,  and  which  the  local  authorities 
neglected  or  refused  to  provide  for  by  taxation,  though  clothed 
by  law  with  fuU  authority  to  do  so.  This  is  a  power  incident 
and  necessary  to  their  general  jurisdiction,'  and  will  only  be 
exercised  where  judgment  has  been  obtained.*  A  suit  for  the 
purposes  of  the  writ  may,  however,  be  brought  in  the  federal 
court,  though  the  state  court  would  have  had  authority  to  com- 
pel payment  of  the  demand  without  judgment.^  In  some  cases, 
under  state  laws,  these  com'ts  have  appointed  commissioners  to 

1  Insurance  Co.  v.  Baltimore,  23  Md.,  S96,  309.  The  writ  may  also  be 
awarded  to  prevent  a  diversion  of  funds  held  in  trust  by  a  municipal  cor- 
poration.   Pike  Co.  V.  State,  11  lU.,  203. 

2  State  V.  Mayhew,  2  Gill,  487.  See  Person  v.  Warren  E.  R.  Co.,  33  N.  J., 
441,  which  was  one  of  mandamus  to  the  lessee  of  a  road  to  compel  the 
payment  of  a  tax  upon  it.  When  the  duty  of  paying  a  tax  upon  the  capital 
stock  of  a  corporation  rests  upon  the  president,  it  is  no  answer  by  the  in- 
cumbent to  a  mandamus  that  he  was  not  president  when  the  taxes  accrued. 
Emory  v.  State,  41  Md.,  38. 

3 See  Knox  County  v.  Aspinwall,  24  How.,  376,  and  other  cases  cited  in 
note  4,  p.  785;  Eees  v.  Watertown,  19  Wall.,  107,  opinion  by  Hunt,  J.; 
Heine  «.  Levee  Commissioners,  19  Wall.,  655,  opinion  by  Miller,  J.,  and  the 
opinion  of  Mr.  Justice  Bradley,  in  the  case  last  named,  in  1  Woods,  246. 
Also  United  States  v.  New  Orleans,  2  Woods,  230 ;  Vance  v.  little  Rock  30 
Ark.,  435. 

<  Davenport  v.  Dodge  Co.,  105  U.  S.,  237. 

5  Davenport  v.  Dodge  Co.,  105  U.  S.,  237. 
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levy  a  tax  when  the  local  officers  have  refused  to  provide  for 
it.i  But  for  this  purpose  the  proper  statutory  authority  must 
exist.2  If  oiEcers  fail  to  comply  with  the  command  of  the 
writ  they  will  be  punished  as  for  contempt,  and  liable  in  dam- 
ages,' and  it  wiU  be  no  excuse  to  them  that  a  state  court  has 
undertaken  to  enjoin  their  action — the  state  courts  being 
powerless  to  interfere.*  It  might  be  otherwise  if  the  state  ju- 
risdiction had  been  submitted  to.= 

1  Supervisors  v.  Rogers,  7  Wall.,  175,  cited  and  explained  inEees  v.  Water- 
town,  19  WaU.,  107,  117. 

2Rees  V.  Watertown,  19  Wall.,  107.  The  fact  that  no  one  can  be  found  to 
serve  as  collector  wiU  not  be  ground  for  equitable  relief.  Thompson  v. 
AUen  Co.,  13  Fed.  Rep.,  97;  Rees  v.  Watertown,  supra.  And  see  Finnegan 
V.  Fernandiua,  15  Fla.,  379. 

3 See  Dow  u  Humbert,  91  U.  S.,  294;  Newark,  etc.,  Inst.  v.  Panhorst,  7 
Biss.,  99. 

*Riggs«.  Johnson  Co.,  6  Wall.,  166;  United  States  v.  Keokuk,  6  Wall., 
514;  Mayor  v.  Lord,  9  Wall.,  409;  Clews  v.  Lee  Co.,  2  Woods,  474;  Hawley 
V.  Fairbanks,  108  U.  S.,  548;  United  States  v.  Silverman,  4  Dill.,  224. 

5  See  Smith  v.  Commissioners  of  Tallapoosa,  2  Woods,  596 ;  Hawley  v. 
Fairbanks,  108  U.  S.,  543. 

If  funds  are  collected  under  judicial  direction  by  duly  authorized  taxation, 
they  cannot  be  appropriated  to  any  other  use  than  that  for  which  they  were 
raised,  and  a  collector  may  be  compelled  by  judicial  orders  to  collect  such 
taxes  by  sale  of  property  or  by  suit  or  in  any  other  way  authorized  by  law, 
and  to  apply  the  proceeds  on  judgments  of  the  coui-t.  Meriwether  v. 
Garrett,  103  U.  S.,  473. 
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CHAPTER  XXIV. 

THE  REMEDIES  FOR  WRONGFUL  ACTION  EST  TAX  PROCEEDINGS. 

Right  to  a  remedy.  In  one  of  the  early  chapters  of  this 
work  reference  was  made  to  the  fundamental  principle  of  con- 
stitutional right  that  no  one  shall  be  deprived  of  his  property 
except  by  the  law  of  the  land,  or,  as  it  is  sometimes  expressed, 
by  due  process  of  law ;  and  it  was  said  that  this  principle  was 
as  much  apphcable  in  tax  cases  as  in  any  others.  It  was  also 
said,  in  substance,  that  however  summary  and  apparently  arbi- 
trary may  be  the  methods  and  processes  in  the  levy  and  en- 
forcement of  taxes,  they  cannot  deprive  the  citizen,  when  his 
property  is  taken  by  virtue  or  under  pretense  thereof,  of  a  trial 
of  the  right  to  take  it,  before  some  impartial  tribunal,  to  which 
the  pubhc  authorities  must  justify  their  proceedings.^  What 
the  tribunal  shall  be,  and  what  the  proper  remedy  to  seek  in 
it,  may  be  determined  by  either  the  common  or  the  statute 
law ;  but  from  the  one  or  the  other,  or  from  equity  as  an  assist- 
ant to  both,  adequate  redress  for  any  actual  wrong  is  supposed 
to  be  always  attainable. 

Wrongs  in  tax  cases.  The  wrongs  of  which  one  may  have 
occasion  to  complain  in  tax  cases  may  arise  from  either  of  the 
following  causes : 

The  contracting  improperly  or  unlawfully  of  a  debt  which 
can  only  be  paid  through  taxation. 

The  voting  of  a  tax  by  the  public  authorities  for  an  illegal 
purpose. 

The  voting  of  a  tax  for  a  purpose  that  may  be  legal,  but  in 
a  way  not  allowed  by  law. 

The  levy  of  an  excessive  tax,  whether  the  excess  comes  from 
a  disregard  of  a  constitutional  or  statutory  hmitation,  or  arises 
from  the  frauds  or  mistakes  of  oflBcers. 

The  charging  of  the  party  in  the  assessment  with  subjects 
of  taxation  which  are  either  exempt  by  law,  or  for  other  reason 
not  assessable  to  him. 

1  Ante,  pp.  47-53. 
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The  taxing  him  in  a  district  in  which  he  is  not  taxable. 

The  laying  upon  him.  of  an  excessiYe  or  partial  assessment, 
or  imposing  inadmissible  costs  or  penalties. 

The  laying  of  the  tax  on  some  erroneous  and  inadmissible 
principle. 

The  failure  to  obey  the  law  in  the  proceedings  to  the  injury 
of  the  party's  rights. 

The  sale  or  forfeiture  of  the  party's  property  under  circum- 
stances rendering  it  illegal. 

To  treat  of  these  separately  would  involve  much  repetition, 
and  it  will  be  more  convenient  to  speak  of  wrongs  in  connec- 
tion with  the  remedies  appropriate  to  their  redress. 

Abatement  of  taxes.  There  are  always  methods  in  which 
one  who  is  wrongfully  assessed  for  taxation,  or  unequally  taxed, 
may  have  abatement  of  the  assessment  or  of  the  tax  without 
resort  to  the  customary  legal  remedies.  "While  the  assessor 
still  has  the  list  or  roll  in  his  hands  uncompleted,  he  may  abate 
any  assessment  on  his  own  motion,  or  on  application,  when  sat- 
isfied that  it  is  either  wholly  or  in  part  illegal  or  unjust.  No 
statute  could  be  necessary  for  this.  But  when  the  assessment 
has  passed  from  his  hands,  the  right  to  an  abatement  must  in 
general  depend  upon  the  statute.  No  doubt  the  legislature 
might  abate  taxes,  and  probably  the  legislative  authority  of  a 
municipality  might  do  the  same  as  regards  a  municipal  tax, 
where  no  legislative  or  constitutional  provision  was  in  the  way ; 
but  taxing  officers  or  boards  must  have  special  authority  to 
warrant  their  doing  so.  In  the  absence  of  special  authority, 
they  are  to  accept  the  assessment  as  legal  and  just,  and  levy 
and  collect  the  taxes  accordingly. 

The  remedy  usually  given  by  statute  is  one  for  direct  review 
either  by  the  assessor  himself,  or  in  some  form  of  appellate 
proceeding. 

Reviews  and  appeals.  A  review  in  some  states  is  directed 
to  be  had  before  the  assessor  himself,  with  authority  in  that 
officer,  to  abate  the  tax  altogether  if  he  finds  the  party  unlaw- 
fully taxed,  or  taxed  for  property  which  is  exempt  or  which  he 
does  not  own,'  or  to  reduce  the  assessment,  when  excess  is  com- 

1  State  V.  Ormsby  County,  7  Nev.,  393.  Whea  a  person  is  liable  to  tax- 
ation for  personal  or  real  estate  in  a  particular  district,  his  sole  remedy  for 
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plained  of,  if  in  the  opinion  of  the  officer  the  complaint  is  well 
founded.'  Whatever  may  be  the  relief  sought,  the  party  apply- 
ing for  it  must  comply  strictly  with  the  provisions  of  the  stat- 
ute which  confers  the  right.^  But  the  authority  to  review  is 
more  likely  to  be  conferred  upon  some  court  or  other  appellate 
tribunal,  which  will  either  sit  for  the  purpose  of  hearing  com- 
plaints generally,  or  which  will  be  empowered  to  hear  such 
appeals  as  are  brought  to  it  in  some  mode  which  the  statute 
prescribes.  And  here,  also,  the  rule  of  strict  conformity  to 
statutory  provisions  is  to  be  observed. 

When  the  tax  is  illegal,  one  is  not  obliged  to  apply  for  an 
abatement,  unless  the  statute  makes  that  the  sole  remedy ;  but 
he  may  contest  the  tax  when  attempt  is  made  to  collect  it.' 
But  for  a  merely  excessive  or  unequal  assessment,  where  no 
principle  of  law  is  violated  in  making  it,  and  the  complaint  is 
of  an  error  of  judgment  only,  the  sole  remedy  is  an  application 
for  an  abatement,  either  to  the  assessors  or  to  such  statutory 
board  as  has  been  provided  for  hearing  it.  The  courts  either 
of  common  la  ay  or  of  equity  are  powerless  to  give  relief  against 
the  erroneous  judgments  of  assessing  bodies,  except  as  they 
may  be  specially  empowered  by  law  to  do  so.*    And  this  prin- 

excessive  valuation,  or  for  including  in  the  assessment  property  of  which  he 
is  not  the  owner,  or  for  which  he  is  not  liable  to  taxation,  is  by  application 
to  the  assessors  for  an  abatement.  Bourne  v.  Boston,  2  Gray,  494,  496,  citing 
Howe  V.  Boston,  7  Cush.,  373 ;  Lincoln  v.  Worcester,  8  Cush.,  55.  Compare 
Lee  V.  Templeton,  6  Gray,  579.  This  doctrine  appUed  to  one  properly  taxed 
for  real  estate  in  a  town,  but  improperly  taxed  for  other  real  estate  not  in 
the  town.  Salmond  v.  Hanover,  13  Allen,  119.  Compare  Bailey  v.  BueU, 
59  Barb.,  158,  reversed,  50  N.  Y.,  662. 

1  State  V.  Powers,  34  N.  J.,  406;  PhiUips  v.  Stevens  Point,  25  Wis.,  594. 
Authority  to  abate  taxes  for  overvaluation  wiU  not  embrace  a  case  where 
one  complains  that  he  is  assessed  for  pi-operty  he  does  not  own.  Walker  v. 
Cochran,  8  N.  H.,  166. 

estate  V.  Parker,  34  N.  J.,  49;  State  v.  Bishop,  34  N.  J.,  45;  Otis  Co.  v. 
Ware,  8  Gray,  509 ;  State  v.  Horner,  38  N.  J.,  213 ;  People  v.  Com'rs  of  Taxes, 
99  N.  y.,  254.  For  statutory  proceedings  for  abatement  of  taxes,  see  Co- 
checo  Co.  V.  Stratford,  51  N.  H.,  455. 

'Babcock  v.  Granville,  44  Vt.,  325. 

*  Stafford  v.  Albany,  6  Johns.,  1 ;  S.  C,  7  Johns.,  541 ;  Matter  of  Beekman 
St.,  20  Johns.,  269;  Matter  of  Canal  St.,  11  Wend.,  154;  Matter  of  Mount 
Morris  Square,  2  Hill,  14;  Matter  of  Canal  and  Walker  Sts.,  12  N.  Y.,  406 
Petition  of  Eager,  46  N.  Y.,  100;  Western  R.  R.  Co.  v.  Nolan,  48  N.  Y.,  513 
Kimber  v.  SchuylkiU  Co.,  20  Pa.  St.,  866;  Hughes  v.  Kline,  30  Pa.  St.,  227 
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ciple  is  applicable  to  statutory  boards  of  eqjialization,  which 
are  only  assessing  boards  with  certain  appellate  powers,  but 
whose  action,  if  they  keep  within  their  jurisdiction,  is  conclu- 
sive except  as  otherwise  provided  by  law.^ 

Wharton  v.  Birmingham,  37  Pa.  St.,  371 ;  Clinton  School  District's  Appeal, 
56  Pa.  St.,  315;  Stewart  v.  Maple,  70  Pa.  St.,  221;  Everitt's  Appeal,  71  Pa. 
St.,  216;  County  Court  v.  MaiT,  8  Humph.,  634;  Holtonv.  Bangor,  23  Me., 
264;  Stickney  v.  Bangor,  30  Me.,  404;  Gilpatriok  «.  Saoo,  57  Me.,  277;  Gravel 
Road  Co.  V.  Black,  32  Ind.,  468;  Richardson  v.  Scott,  47  Miss.,  236.  See 
Brook  V.  Shelton,  47  Miss.,  243;  Weaver  v.  State,  39  Ala.,  535;  Tripp  v. 
Insurance  Co.,  13  R.  I.,  435;  Attorney-General  v.  Supervisors,  42  Mich.,  72; 
San  Jose  Gas  Co.  v.  January,  57  Cal.,  614;  New  Orleans  v.  Buckner,  28  La. 
An.,  414;  Frost  v.  New  Orleans,  28  La.  An.,  417;  Meyer  v.  Rosenblatt,  78 
Mo.,  495 ;  Allen  v.  Sharp,  2  Exch.,  352;  Alexandria,  etc.,  Co.  v.  Dist.  of  Col., 
1  Mackey,  217. 

iSee  People  v.  Supervisors  of  San  Francisco,  50  Cal.,  228;  Central,  etc., 
R.  Co.  V.  Placer  Co.,  43  Cal.,  365;  People  v.  Ashbury,  46  Cal.,  523;  Rhoads 
V.  Cushman,  45  Ind.,  85;  International,  etc.,  R.  Co.  v.  Smith,  54  Tex.,  1; 
Carhsle  Sch.  Dist.  v.  Hepburn,  79  Pa.  St.,  159;  Kittles.  Shervin,  11  Neb., 
65;  Ottowa,  etc.,  Co.  v.  McCaleb,  86  Til,  556;  Union  Trust  Co.  v.  Weber,  96 
lU.,  346. 

There  is  no  constitutional  provision  which  prevents  the  passage  of  an  act 
taking  away  the  pre-existing  right  of  a  tax  payer  to  stay  by  writ  of  prohibi- 
tion the  collection  of  taxes  illegally  assessed.  State  v.  County  Treasurer,  4 
S.  C,  530.  Where  property  is  to  be  assessed  by  value,  an  appellate  assess- 
ing board  cannot  add  a  penalty  on  affirming  an  assessment.  Jones  v.  Com- 
missioners, 5  Neb.,  561.     Or  costs.     Hall  v.  Greenwood  Co.,  22  Kan.,  37. 

If  one  has  failed  to  make  the  statutory  return  and  to  appeal  to  the  board 
of  equaUzation,  he  can  have  no  remedy  in  the  courts.  Price  v.  Kramer,  4 
Col.,  546.  In  Georgia  the  making  return  of  its  property  is  a  condition  prece- 
dent to  the  right  of  a  railroad  company  to  contest  the  validity  of  a  tax  by 
means  of  an  affidavit  of  illegality.  Macon,  etc.,  R.  Co.  v.  Goldsmith,  63  Ga., 
463;  Goldsmith  v.  Augusta,  etc.,  R.  Co.,  62  Ga.,  468;  Goldsmith  v.  Georgia 
R.  Co.,  62  Ga.,  485;  Goldsmith  v.  Southwestern  R.  Co.,  63  Ga.,  495;  Gold- 
smith V.  Central  R.  Co.,  63  Ga.,  509.  For  a  like  rule  in  Maine,  see  Freedom 
V.  County  Com'rs,  66  Me.,  193;  Fairfield  v.  Same,  66  Me.,  385. 

Where  a  board  has  a  statutory  power  to  determine  upon  exemptions,  its 
action  cannot  be  ignored  and  a  review  had  on  injunction.  West  Bend  v. 
Brown,  47  la.,  35;  Preston  v.  Johnson,  104  111.,  685. 

On  review  of  assessments  under  a  statute  which  authorizes  the  board  to 
increase  or  lessen  if  "satisfied  from  the  evidence  taken,"  an  arbitrary 
increase  without  evidence  is  void.  Shove  v.  Manitowoc,  57  Wis.,  5.  Distin- 
guishing Mclntyre  v.  White  Creek,  43  Wis.,  620;  Lawrence  v.  JanesviUe,  46 
Wis.,  364. 

That  in  Nebraska  a  city  board  of  equalization  has  no  power  to  increase  the 
valuation  of  all  the  property  in  the  city,  see  Kittle  v.  Shervin,  11  Neb.,  65. 
That  in  North  Carolina  the  county  commissioners,  sitting  as  a  board  of 
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For  a  merely  irregula/r  assessment  the  statutory  remedy  is 
also  the  exclusive  remedy.  It  is  supposed  to  be  adequate  to  all 
the  requirements  of  justice,  and  it  is  the  party's  own  foUy  if 
he  fails  to  avail  himself  of  it.' 

review,  can.  of  their  own  motion  raise  tte  valuations  of  property,  see  Com- 
missioners c.  Atlanta,  etc.,  R.  Co.,  86  N.  C,  541.  And  they  can  rescind 
their  action  in  exonerating  a  tax  payer  if  they  become  satisfied  it  is  errone- 
ous.   Lemly  v.  Commissioners,  85  N.  C,  379. 

1  "Windsor  v.  Field,  1  Conn.,  279;  Hughes  v.  Kline,  30  Pa.  St.,  230;  Aid- 
rich  V.  Raih-oad  Co.,  21  N.  H.,  359;  Conlin  v.  Seaman,  22  Cal.,  546;  Cham- 
bers V.  Satterlee,  40  Cal.,  497,  519;  Emery  v.  Bradford,  39  Cal.,  75;  Nolan  v. 
Reese,  32  Cal,,  484;  Peoria  v.  Kidder,  26  111.,  351;  Deane  v.  Todd,  23  Mo., 
90;  Beeson  v.  Johns,  59  la.,  166;  Patterson  v.  Baumer,  43  la.,  477;  Chicago, 
etc.,  R.  Co.  V.  Cole,  75  111.,  591 ;  RepubUc  Life  Ins.  Co.  v.  PoUak,  75  111.,  293; 
Ottowa,  etc.,  Co.  v.  McCaleb,  81  111.,  556;  New  Orleans  v.  Canal,  etc.,  Co., 
33  La.  An.,  157.  In  Maryland,  it  is  said,  if  the  party  fails  to  avail  himself 
of  the  remedy  given  by  statute,  he  cannot  come  into  equity  unless  he  makes 
out  a  very  clear  case;  by  which  is  meant,*  doubtless,  a  case  within  the  ordi- 
nary jurisdiction  of  equity.  Church  v.  Baltimore,  6  Gill,  391 ;  O'Neal  v. 
Bridge  Co.,  18  Md.,  1. 

If  one  is  taxed  for  the  whole  of  certain  property  when  he  is  liable  only  for 
an  undivided  share,  his  remedy  is  by  application  for  abatement.  If  he  does 
not  apply,  and  is  sued  for  the  whole,  he  cannot  then  avoid  paying  the  whole. 
Davis  V.  Macy,  124  Mass.,  193.  See  Westhampton  v.  Searle,  127  Mass.,  502; 
Brigins  v.  Chandler,  60  Miss.,  862. 

Assessing  lands  as  town  lots  by  number,  when  no  plat  is  recorded  or  men- 
tioned, is  not  merely  defective,  but  fatally  defective.  People  v.  Chicago, 
etc.,  R.  Co.,  96  lU.,  369;  Johnstone  v.  Scott,  11  Mich.,  232. 

That  the  rule  of  conclusiveness  of  action  is  applicable  to  appellate  tribu- 
nals also,  see  Weaver  v.  State,  39  Ala.,  535 ;  N.  O.  Gas  Light  Co.  v.  Assessors, 
31  La.  An.,  270;  Same  v.  Same,  81  La.  An.,  475;  Alexandria,  etc..  Bridge 
Co.  u  Dist  Columbia,  1  Mackey,  217;  Adsit  v.  Lleb,  76  111.,  198;  Union 
Trust  Co:  V.  Weber,  96  111.,  347.  Suit  wQl  not  lie  at  law  for  the  levy  of  an 
irregular  or  excessive  assessment  which  might  be  corrected  on  review  or 
appeal.  Wright  v.  Boston,  9  Cush.,  233;  Bourne  v.  Boston,  3  Gray,  494; 
Commonwealth  v.  Gary,  etc.,  Co.,  98  Mass.,  19.  When  special  appeal  to  a 
subordinate  court  is  given,  there  can  be  no  appeal  thence  to  the  supreme 
court  unless  expressly  given,  but  certiorari  wUl  lie  to  review  regularity. 
Kamber  v.  Schuylkill  Co.,  20  Pa.  St.,  366.  Where  the  right  is  given  to  any 
person  to  appeal  from  a  special  assessment,  the  city  against  whom  an  assess- 
ment is  made  may  appeal.  Matter  of  Opening  of  Streets,  20  La.  An.,  497. 
If  it  appears  that  the  board  of  review  proceeded  on  erroneous  principles,  a 
court  may  perhaps  correct  the  valuation,  but  an  error  in  the  fact  of  the 
value  of  property  cannot  be  judicially  corrected.  Wilmington,  etc.,  R.  Co. 
V.  Brunswick  Co.,  72  N.  G,  10;  Wade  v.  Craven  Co.,  74  N.  C,  81;  Rich- 
mond, etc.,  R.  Co.  V.  Orange  Co.,  74  N.  G,  606.    The  action  of  a  county 
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The  grounds  on  which  one  should  have  an  abatement  are 
not  necessarily  such  as  arise  on  a  consideration  of  his  assess- 
ment considered  by  itself,  but  they  may  include  the  assessments 
of  others  so  far  as,  by  reason  of  their  not  being  what  they 
should  be,  they  affect  him  injuriously.  One  may,  therefore, 
justly  claim  an  abatement  of  an  assessment  which,  considered 
by  itself,  is  not  too  high,  if  those  of  others  are  relatively  and 
purposely  made  too  low.^  He  may  also  ask  that  an  assessment 
made  without  jurisdiction  be  vacated;  though  this  is  not 
essential,  since  such  an  assessment  is  altogether  illegal  and  may 
for  that  reason  be  disregarded  and  contested  when  steps  are 
taken  to  enforce  it.^  And  he  has  a  right  to  be  heard  upon  any 
grounds  which,  in  his  view,  make  his  assessment  wanting  in  con- 
formity to  the  law,  or  either  positively  or  relatively  unequal  or 
unjust.' 

To  render  the  action  of  appellate  assessing  boards  final  upon 
individuals,  it  is  necessary  that  the  boards  themselves  should 
observe  such  statutory  rules  as  have  been  prescribed  for  them  for 
the  protection  of  the  interests  of  tax  payers.  If,  for  example, 
the  board  by  law  is  required  to  meet  at  a  certain  specified 
time,  and  it  meets  at  a.nother  at  which  tax  payers  have  neither 
actual  nor  constructive  notice  to  appear,  its  action  at  such  time 
is  unauthorized  and  invalid ;  and  so  it  wiH  be  if  the  statute  re- 
board  in  Kansas  does  not  seem  to  be  conclusive.  Commissioners  v.  Ser. 
geant,  34  Kan.,  573. 

A  town  meeting  has  no  authority  to  remit  any  part  of  a  person's  assess- 
ment after  the  statutory  tribunal  has  fixed  it.  State  v.  Fyler,  48  Conn., 
145.  A  county  board  has  no  authority  to  abate  any  but  county  taxes.  Mad- 
ison Co.  V.  Smith,  95  lU.,  328.  It  cannot,  after  judgment,  vacate  a  for- 
feiture of  lands  to  the  state.     Ibid. 

1  Manchester  MiUs  v.  Manchester,  57  N.  H.,  309;  Same  v.  Same,  58  N.  H., 
38;  Pelton  17.  National  Bank,  101  TJ.  S.,  143;  Cummings  v.  National  Bank, 
101  U.  S.,  153.     See  Row  v.  People,  87  lU.,  365. 

2 See  Commonwealth  v.  Cary,  etc.,  Co.,  98  Mass.,  19;  WeUer  v.  St.  Paul, 
5  Minn.,  95;  WilUams  v.  Saginaw,  51  Mich.,  130.  An  act  that  x)roceedings 
on  the  sale  of  land  for  local  improvements  shall  not  be  questioned  collater- 
ally, but  may,  at  any  time,  be  reviewed  by  certiorari,  or  other  proper  pro- 
ceeding, in  the  supreme  or  circuit  court,  sustained.  State  v.  Jersey  City,  35 
N.  J.,  381.    And  see  Smith  v.  Cleveland,  17  Wis.,  556. 

3  In  the  case  of  a  special  assessment  objection  may  be  taken  to  the  items 
that  make  up  the  cost  for  which  the  assessment  is  laid.  Grace  v.  Board  of 
Health,  135  Mass.,  490. 
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quires  notice  to  be  given  of  its  meetings,  and  the  record  of 
the  board  shows  no  notice.^ 

In  what  is  above  said  respecting  the  conclusiveness  of  the 
action  of  assessors,  it  is  assumed  that  the  case  is  free  from 
fraud  on  their  part.  If  fraud  is  charged,  there  may  be  a 
remedy  in  equity  under  principles  to  be  stated  further  on.^ 

In  some  states  an  appeal  is  given  from  the  assessors,  or 
from  assessing  boards,  to  some  specified  court,  to  which  is 
given  Mmited  powers  of  review.  A  court,  whatever  its  grade, 
would  be  one  of  limited  jurisdiction  for  such  a  purpose,  and 
must  keep  within  it.^ 

1  Nixon  V.  Euple,  30  N.  J.,  58.  In  Kelly  v.  Corson,  8  Wis.,  183,  and  11 
Wis.,  1,  the  effect  of  errors  in  the  action  of  a  board  of  equalization  was 
considered.  See  Marsh  v.  Supervisors,  43  Wis.,  503;  Boss  v.  Crawford  Co. 
Com'rs,  16  Kan.,  411. 

2  The  mode  of  reasoning  by  which  assessing  boards  have  reached  their 
conclusions  is  not  open  to  review  by  the  courts.  EepubUc  Life  Ins.  Co.  v. 
PoUak,  75  lU.,  293;  People  v.  Big  Muddy  Iron  Co.,  89  111.,  116;  EngUsh  v. 
People,  96  lU.,  566;  Traders'  Ins.  Co.  v.  Farwell,  103  111.,  413. 

'  That  the  power  to  hear  an  appeal  for  abatement  of  a  tax  is  judicial,  see 
Edes  V.  Boardman,  58  N.  H.,  580,  questioning  Auditor  v.  Railroad  Co., 
6  Kan.,  500.  The  appeal  is  an  equitable  proceeding,  and  only  so  much  of 
the  tax  will  be  abated  as  the  appellant  ought  not  to  pay.  For  any  en-or  of 
law  or  fact  for  which  redress  may  be  had  in  this  proceeding,  no  suit  will  lie 
against  selectmen  acting  in  good  faith.  Edes  v.  Boardman,  58  N.  H.,  580. 
See  Carpenter  v.  Dalton,  58  N.  H.,  615.  As  to  who  is  a  "  party  aggrieved" 
and  entitled  to  appeal  in  New  York,  see  Matter  of  Phillips,  60  N.  Y.,  16; 
Petition  of  Gantz,  85  N.  Y.,  536,  overruling  Matter  of  Moore,  8  Hun,  513, 
and  Matter  of  Saunders,  10  W.  Dig.,  351.  For  method  of  reviewing  in  New 
York,  see  Strusburgh  v.  New  York,  45  N.  Y.  Sup.  Ct.  R.,  508.  A  motion  to 
vacate  an  assessment  may  be  lost  by  lapse  of  time.  Matter  of  Lord,  31 
Hun,  555;  S.  C,  78  N.  Y.,  109;  Matter  of  Brady,  46  N.  Y.  Sup.  Ct.  R.,  86. 
If  an  appeal  from  the  action  of  a  board  of  equalization  is  given,  it  can- 
not be  lost  by  the  irregular  action  of  the  board.  Ingersoll  v.  Des  Moines, 
46  la.,  553.  In  Louisiana,  after  refusal  by  the  assessors  to  reduce  an  as- 
sessment, and  after  the  rolls  have  been  delivered  to  the  collecting  officers, 
the  assessors  may  be  brought  into  court  by  the  aggrieved  party,  and  their 
action  reviewed.  Gay  v.  Assessors,  34  La.  An.,  370.  If  appeal  to  a  court 
is  not  made  in  the  statutory  time,  the  court  has  no  jurisdiction.  Wells 
V.  Board  of  Education,  30  W.  Va.,  157.  In  proceedings  to  restrain  the  cut- 
ting down  of  an  assessment,  the  person  assessed  is  a  necessary  party.  Arm- 
strong V.  County  Court,  15  W.  Va.,  190. 

When  a  statute  allows  an  appeal  to  the  court  from  an  illegal  assessment 
the  illegality  must  be  in  a  matter  of  law,  independent  of  the  exercise  of 
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Refunding  taxes.  This  is  only  an  abatement,  made  after 
the  tax  has  been  paid  or  enforced.  A  general  right  exists  in 
the  state  to  refund  any  tax  collected  for  its  purposes,  and  a 
corresponding  right  probably  exists  in  the  common  council,  or 
other  proper  boards,  of  cities,  villages,  towns,  etc.,  to  refund 
to  individuals  any  sums  paid  by  them  as  corporate  taxes  which 
are  found  to  have  been  wrongfully  exacted,  or  are  believed  to 
be,  for  any  reason,  inequitable.  But  no  executive  or  minis- 
terial officer  could  have  any  such  authority,  unless  expressly 
given  by  law."^ 

Remedy  by  certiorari.  At  the  common  law  the  writ  of  cer- 
tiorari lies  to  remove  into  the  supreme  court  of  judicature  the 
proceedings  of  inferior  tribunals,  in  order  that  their  errors  may 
be  corrected  when  it  is  alleged  that  they  have  exceeded  their 
jurisdiction.  In  some  of  the  states,  considerable  use  has  been 
made  of  this  writ  in  tax  cases,  sometimes  with,  and  sometimes 
without,  statutory  regulations.  When  the  writ  is  by  statute,  a 
broader  scope  may  be,  and  usually  is,  given  to  it  than  it  has  at 
the  common  law.^     The  common  law  writ  is  not  one  of  right, 

discretion  as  to  value  vested  in  the  taxing  ofQcers.     Slieax  v.  Com'rs  of 
Columbia  Co.,  14  Fla.,  76. 

Wlien  the  statute  provides  a  special  remedy  for  the  collection  of  a  personal 
tax  by  suit  and  a  mode  of  reviewing  the  judgment,  the  party  is  confined  to 
that  mode  of  review.     "Washington  Co.  ■;;.  Germ.  Am.  Bank,  38  Minn.,  360. 

'In  New  York  the  county  court  raay  order  the  refunding  of  "  any  tax 
illegally  or  improperly  assessed  or  levied."  Boardman  v.  Sup'rs  of  Tomp- 
kins, 85  N.  y.,  359.  This  applied  to  a  case  where  a  resident  who  was  as- 
sessed for  personalty  showed  that  he  had  none.  Matter  of  Coleman,  30  Hun,. 
544. 

For  proceedings  under  a  statute  which,  when  drain  tax  is  set  aside,  au+- 
thorizes  the  court  to  proceed  to  determine  what  is  justly  chargeable  to 
plaintiff  and  award  accordingly,  see  Peck  v.  "Watros,  80  Ohio  St.,  590. 

How  school  taxes  should  be  refunded  in  Iowa  where  the  district  was 
divided  after  the  tax  was  laid,  see  Spencer  v.  Riverton,  56  la.,  85.  A  local 
aid  tax,  where  the  money  has  been  deposited  with  the  county  treasurer, 
should  be  refunded  from  that  fund.  Barnes  v.  Marshall  Co.,  56  la.,  20. 
See  Des  Moines,  etc.,  E.  Co.  v.  Lowry,  51  la.,  486;  Stone  v.  Woodbury,  51 
la.,  533. 

2  When  the  relief  sought  by  the  applicants  would  affect  aU  other  tax 
payers  and  residents  of  a  town  equally  vsdth  themselves,  in  arresting  the  col- 
lection of  an  alleged  illegal  tax,  it  has  been  held  that  it  should  be  denied 
unless  applied  for  by  all,    Libby  v.  West  St.  Paul,  14  Minn.,  248.    The  writ 
48 
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but  is  granted  on  the  special  facts;  and  the  court  has  a  discre- 
tion to  refuse  to  grant  it  in  any  case,  when  great  mischiefs  might 
be  likely  to  f oUow  the  setting  aside  the  proceedings  complained 
of.'  It  may  even  dismiss  the  writ  after  it  has  been  granted, 
without  a  consideration  of  the  merits,  if,  in  the  opinion  of  the 

held  applicable  to  a  case  where  a  board  of  equalization  had  acted  in  a  matter 
over  which  it  had  no  jurisdiction:  Eoyce  v.  Jenny,  50  la.,  676;  see  Louis- 
ville, etc.,  R.  Co.  V.  Bate,  13  Lea,  673;  but  not  to  a  case  where  the  levying 
board  were  proceeding  to  levy  a  tax  on  an  erroneous  certiiicate  that  a  tax 
had  been  voted.  CatteU  v.  Lowry,  45  la.,  478.  It  will  not  be  allowed  where 
there  has  been  an  unauthorized  increase  in  an  assessment,  the  remedy  at 
law  being  ample.     State  v.  Washoe  County,  14  Nev.,  140. 

As  to  the  general  nature  of  the  writ  in  New  York,  see  People  v.  "Walter, 
68  N.  Y.,  403.  What  reviewable  upon  it :  People  v.  Commissioners  of  Taxes, 
91  N.  Y.,  593.  The  return  by  statute  is  not  conclusive  and  there  may  he  a 
reference  to  take  testimony.  People  v.  Smith,  34  Hun,  66.  In  proceedings 
by  a  city  to  levy  a  tax  for  water  bonds,  no  question  as  to  the  validity  or 
regularity  of  the  bonds  can  arise.    People  v.  Long  Island  City,  76  N.  Y.,  20. 

If  it  appear  on  the  face  of  the  records  that  proceedings  necessary  to  give 
jurisdiction  had  not  been  taken,  an  assessment  by  the  county  court  is  void 
and  would  be  quashed  on  certiorari,  and  the  tax  should  not  be  enjoined. 
Murphy  v.  Harbison,  29  Ark.,  340. 

In  Michigan  certiorari  is  not  allowed  in  tax  cases  under  the  general  laws. 
Whitbeck  v.  Hudson,  50  Mich. ,  86.  But  it  is  a  common  remedy  to  review 
proceedings  in  laying  out  drains  and  assessing  the  cost  upon  lands  benefited, 
but  the  court  wiU  review  upon  it  nothing  but  jurisdictional  questions.  The 
following  are  cases :  Kroop  v.  Forman,  31  Mich. ,  144 ;  Strachan  v.  Brown,  39 
Mich.,  168;  Lane  v.  Burnap,  39  Mich.,  736 ;  Taylor  v.  Burnap,  39  Mich.,  739; 
Milton  V.  Drain  Com'r,  40  Mich.,  229 ;  Whistler  v.  Same,  40  Mich.,  541 ;  Will- 
check  V.  Edwards,  42  Mich.,  105;  Dunning  v.  Drain  Com'r,  44  Mich.,  518; 
Wrights.  Rowley,  44  Mich.,  557;  Lampson  v.  Drain  Com'r,  45  Mich.,  150; 
Reinig  v.  Munson,  46  Mich.,'  138;  Van  Buskirk  v.  Drain  Com'r,  48  Mich., 
258;  Chapman  v.  Same,  49  Mich.,  305;  Null  v.  Zierle,  52  Mich.,  540;  White- 
ford  V.  Probate  Judge,  53  Mich.,  130.  There  are  many  others.  By  statute, 
cases  where  the  proceedings  ax-e  susceptible  of  being  corrected  must  be 
brought  by  regular  suit  into  the  circuit  courts.  See  Tucker  v.  Drain  Com'r, 
50  Mich.,  5.  Proceedings  in  laying  out  highways  are  also  reviewed  on  cer- 
tiorari. See  People  v.  Highway  Com'rs,  14  Mich.,  538 ;  Van  Auken  v.  Same, 
27  Mich.,  414;  Names  v.  Same,  80  Mich.,  490. 

For  the  proceedings  on  certiorari  in  New  Jersey,  see  Citizen's  Gas  Light  Co. 
V.  Alden,  44  N.  J. ,  648 ;  Woodbridge  v.  State,  43  N.  J.,  383.  A  party  who  neg- 
lects to  appeal  should  be  given  no  redress  on  certiorari.  State  v.  Snedeker, 
43  N.  J.,  76. 

1  In  Fractional  School  District  v.  The  Joint  Board,  27  Mich.,  3,  the  writ 
was  refused  when  apphed  for  to  review  the  proceedings  in  establishing  a 
school  district,  fifteen  months  after  the  action  had  been  taken ;  the  district 
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court,  it  was  granted  improvidently.^  The  writ  must  be  ap- 
plied for  in  due  season,  and  before  the  proceeding,  which  it  is 
desired  to  review,  has  passed  beyond  the  control  of  the  tribu- 
nal in  which  it  was  taken.^  If,  therefore,  the  writ  is  issued  to 
review  the  action  of  assessors,  after  the  assessment  rpU  has 
passed  from  their  hands  into  the  hands  of  the  supervisor,  it 
will  be  dismissed  for  that  reason.'  The  writ  is  not  awarded  to 
review  political  action,  and,  therefore,  the  action  of  a  town  or 
any  other  municipality,  or  of  any  of  the  local  boards,  in  deter- 
mining upon  the  purposes  for  which  taxes  shall  be  levied,  or 
the  time  and  manner  of  levying  them,  when  that  is  committed 
to  their  judgment,  or  fixing  upon  the  sums  to  be  levied,  or  the 
objects  of  expenditure,  or  anything  of  a  like  nature,  is  not 
subject  to  review  by  means  of  it.''  The  writ  will  be  refused 
where  an  appeal  is  given  which  affords  an  adequate  remedy, 
or,  in  other  words,  which  is  not  so  restricted  in  its  scope  as 
to  preclude  the  party  from  a  review  of  the  errors  of  which  he 
complains.^     It  wiU  not  lie  to  review  any  merely  discretionary 

in  the  mean  time  having  organized  and  taken  upon  itself  corporate  functions. 
See  Bird  v.  Perkins,  33  Mich.,  38. 

iMagee  v.  Cutler,  43  Barb.,  339;  People  v.  Supervisors  of  Allegany,  15 
Wend.,  198;  Susquehanna  Bank  v.  Supervisors  of  Broome,  25  N.  Y.,  813; 
Matter  of  Lantis,  9  Mich.,  324.  The  writ  should  not  be  allowed  where  the 
purpose  is  merely  to  enable  a  party  to  recover  back  taxes  paid  by  procuring 
a  reversal  of  the  proceedings.  Pepole  v.  Commissioners  of  Taxes,  43  Barb., 
494;  People  v.  Eeddy,  48  Barb.,  539. 

2  As  to  the  effect  of  laches  in  general,  see  Petition  of  Lord,  78  N.  T.,  109; 
State  V.  Binninger,  43  N.  J.,  528;  Matter  of  Lantis,  9  Mich.,  834. 

3  People  V.  Delaney,  49  N.  Y.,  655.  See  People  v.  Supervisors  of  Queens, 
1  HiU,  195,  199. 

4  People  V.  Supervisors  of  AUegany,  15  Wend.,  198;  Benton  v.  Taylor,  46 
Ala.,  388.  See  Dwight  v.  Springfield,  4  Gray,  107;  DiUon,  Mun.  Corp., 
§§  789-743. 

5  The  New  York  decisions  on  the  subject  of  the  remedy  by  certiorari  are 
very  numerous,  and  in  People  v.  Betts,  55  N.  Y.,  600,  603,  they  are  reviewed 
by  Folger,  J.,  in  the  following  language :  "The  office  of  a  common  law  cer- 
tiorari is,  in  strictness,  merely  to  bring  up  the  record  of  the  proceedings  of 
an  inferior  court  or  tribunal,  to  enable  the  court  of  review  to  determine 
whether  the  former  has  proceeded  within  its  jurisdiction ;  and  not  to  correct 
mere  errors  in  its  proceedings.  People  v.  Commissioners  of  Highways,  etc., 
SON.  Y.,  73.  True,  it  has  been  sometimes  intimated,  and  sometimes  held, 
that  in  the  absence  of  any  other  remedy,  and  to  prevent  a  failure  of  justice, 
the  pai-ty  wiU  be  suffered  by  it  to  bring  up,  not  only  the  naked  question  of 
jurisdiction,  but  the  evidence,  as  well  as  the  ground  or  principles  on  which 
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action  of  any  tribunal ;  ^  nor  is  it  within  the  proper  scope  of 
the  writ  to  review  the  decisions  of  inferior  tribunals  on  the 
merits.  The  court  awarding  it,  thei'efore,  wiU  not  look  into 
the  evidence  on  which  the  inferior  tribunal  may  have  acted, 

the  inferior  body  acted,  and  the  questions  of  law  on  which  the  relator  i-eUes. 
Susquehanna  Bank  v.  Supervisors,  etc.,  25  N.  Y.,  313;  Baldwin  ■«.  Buffalo, 
35  N.  Y.,  375;  Swift  v.  Poughkeepsie,  37  N.  Y.,  511.  Many  cases  are  cited 
in  The  People  v.  Assessors,  39  N.  Y.,  81,  and  it  is  there  held  that  the  office 
of  the  writ  extends  to  the  review  Of  all  questions  of  jurisdiction,  power 
and  authority  of  inferior  tribunals  to  do  the  acts  complained  of,  and  to  all 
questions  of  regularity  of  their  proceedings.  In  People  v.  Assessors,  40  N. 
Y.,  154,  it  is  held  that  the  writ  may  bring  up  for  review  the  decision  that 
a  given  state  of  facts  is  not  legally  sufficient  to  compel  a  board  of  assessors 
to  the  conclusion  that  certain  property  was  not  liable  to  assessment ;  in 
other  words,  a  decision  of  law.  See,  also.  People  v.  Board,  etc.,  39  N.  Y., 
506;  Freeman  v.  Ogden,  40  N.  Y.,  105;  People  v.  Hamilton,  39  N.  Y.,  107; 
Western  R.  R.  Co.  v.  Nolan,  48  N.  Y.,  513.  In  People  v.  Delaney,  49  N.  Y., 
655,  inchning  the  other  way,  it  was  held  that  a  departure  by  assessors  from 
the  statutory  standard  for  estimating  the  value  of  property  on  the  assess- 
ment roU  cannot  be  corrected  on  certiorari.  In  People  v.  Supervisors,  etc., 
51  N.  Y.,  443,  it  was  held  that  it  was  the  office  of  a  certiorari  to  review  the 
determinations  of  inferior  boards  where  a  claim  was  rejected,  as  not  just  or 
legal.  And  in  People  v.  AUen,  52  N.  Y.,  538,  a  certiorari  brought  up  for 
review  the  decision  of  the  defendants  upon  a  question  of  law.  It  is  thus 
seen  that  the  office  of  a  common  law  writ  of  certiorari  has  been  somewhat 
enlarged  since  the  decision  in  30  N.  Y.,  suj>ra.  But  it  wiU  also  be  seen  that 
it  is  in  cases  where  the  relator  has  no  other  available  remedy,  and  where 
injustice  would  be  done  if  the  writ  was  not  permitted  to  do  its  work.  The 
rule  stUl  remains  unimpaired,  at  least  in  principle,  that  where  there  is  a 
remedy  by  appeal,  the  writ  will  be  confined  to  its  original  and  more  appro- 
priate office.  Storm  v.  Odell,  2  Wend.,  287.  See,  also,  In  re  Mt.  Morris 
Square,  2  HiU,  14,  27."  To  the  foregoing  may  be  added  People  v.  Nearing, 
27  N.  Y.,  306.  That  certiorari  does  not  he  where  thei-e  is  an  adequate  rem- 
edy by  appeal,  see  Withowski  v.  Skalowski,  46  Ga.,  41 ;  Peacock  v.  Leonard, 
8  Nev.,  84,  157,  247;  State  v.  Apgar,  31  N.  J.,  358;  Macklot  v.  Davenport, 
17  la.,  379;  State  v.  Bentley,  23  N.  J.,  532.  When,  in  assessing  upon  abut- 
ting lots  the  expense  of  a  local  improvement,  a  jury  is  allowed  on  their 
demand  to  parties  dissatisfied  with  the  assessment,  the  demand  for  a  jury 
is  the  proper  remedy  for  an  excessive  assessment  and  not  certiorari.  Jones 
V.  Boston,  104  Mass.,  461,  citing  North  Reading  v.  County  Commissioners,  7 
Gray,  109 ;  and  see  Whiting  v.  Boston,  106  Mass.,  89. 

1  The  action  of  the  auditor-general  in  charging  back  certain  taxes  to  a 
county  in  his  settlement  with  it,  being  within  his  official  discretion,  cannot 
be  reviewed  on  certiorari.  Supervisors  of  Midland  v.  Auditor-General,  27 
Mich.,  165.  Tax  payers  of  different  townships  cannot  join  in  certiorari  to 
set  aside  different  taxes  for  tho  same  general  purpose  when  the  objections 
raised  are  not  common  to  all  the  taxes.    Woodworth  v.  Gibbs,  61  la.,  398. 
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except  so  far  as  may  be  necessary  to  the  determination  of  any 
jurisdictional  question  that  may  depend  upon  it.^  The  proper 
office  of  the  writ  is  to  ascertain  whether  the  inferior  tribunal 
has  acted  in  a  case  of  which  it  had  jurisdiction,  and  has  law- 
fully exercised  its  jurisdiction  in  what  it  has  assumed  to  do :  to 
keep  the  inferior  tribunal  within  the  limits  of  the  law,  and  not 
to  make  its  judgments  conform  to  the  opinion  of  the  superior 
tribunal  on  the  facts. 

The  following  conclusions  are  deduced  by  the  authorities 
from  these  general  principles :  That  the  writ  does  not  lie  to 
the  collector  of  taxes  or  any  other  mere  ministerial  officer  to 
review  either  his  action  or  any  of  the  prior  action  on  which 
his  own  was  based ;  ^  that  assessments  cannot  be  revised  and 
set  asid'e  on  this  writ  on  the  ground  merely  that  they  are  ex- 
cessive or  unequal ; '  or  that  the  assessors  have  erred  in  any 
matter  of  judgment,  or  have  been  guilty  of  irregularities  in 
the  exercise  of  their  authority,  not  being  of  a  nature  to  de- 

1  Matter  of  Mount  Morris  Square,  2  Hill,  14,  37,  per  Coioen,  J.,  citing  Eex 
V.  Moreley,  3  Burr.,  1040, 1043 ;  Philadelphia  &  Trenton  R.  R.  Co.,  6  Whart., 
25,  41.  And  see  Jackson  v.  People,  9  Mich.,  Ill ;  Low  v.  Galena,  etc.,  R.  R. 
Co.,  18  lU.,  334;  Commissioners  v.  Supervisors  of  Carthage,  27  lU.,  140; 
Central  Pacific  R.  E.  Co.  v.  Placer  Co.,  43  Cal.,  365;  Swift  v.  Poughkeepsie, 
37  N.  Y.,  511;  People  v.  Assessors  of  Brooklyn,  39  N.  Y.,  81.  See  the  gen- 
eral subject  considered:  Caron  v.  Martin,  36  N.  J.,  594;  Gaertner  v.  Fond 
du  Lac,  34  Wis.,  497;  People  v.  Assessors  of  Brooklyn,  39  N.  Y.,  81,  88; 
People  V.  Assessors  of  Albany,  40  N.  Y.,  154.  While  valuations  are  not 
subject  to  review  on  certiorari^  if  the  assessors  enter  on  the  roU  property 
not  subject  to  taxation,  and  refuse  on  application  to  strike  it  out,  the  action, 
it  is  held,  may  be  reviewed  in  this  mode.  People  v.  Ogdensburg,  48  N.  Y., 
390.  Mandamus  would  seem,  however,  to  be  a  more  appropriate  remedy. 
The  writ  will  lie  in  the  case  of  a  warrant  issued  by  a  justice  of  the  peace  to 
collect  militia  penalties.     State  v.  Kirby,  6  N.  J.,  143. 

2  People  V.  Supervisors  of  Queens,  1  HUl,  195.  This  was  a  case  in  which 
counsel  moved  for  a  certiorari,  prohibition,  mandamus,  "  or  some  other 
writ,  instrument,  process,  order  or  proceeding,"  to  review  the  action  of 
town  auditors  in  allowing  a  large  sum  against  the  town,  for  the  expense  of 
certain  suits  which  it  was  claimed  were  not  a  proper  charge  against  it.  The 
errors  complained  of  aU  originated  in  tliis  allowance.  The  tax  i-oU  was  at 
the  time  in  the  collector's  hands,  and  the  court  held  that  no  relief  could  be 
given  in  any  of  the  modes  proposed. 

3  Owners  of  Ground  r>.- Albany,  15  Wend.,  374;  People  v.  Ogdensburg,  48 
N.  Y.,  390;  Jones  v.  Boston,  104  Mass.,  461;  Randle  v.  WiUiams,  18  Ark., 
380;  State  v.  Kingsland,  33  N.  J.,  85;  State  v.  Ross,  33  N.  J.,  517;  State  v. 
Danser,  33  N.  J.,  553;  State  v.  Powers,  34  N.  J.,  400;  State  v.  Manchester, 
25  N.  J.,  531. 
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prive  them  of  jurisdiction  or  to  take  from  the  party  complain- 
ing any  substantial  right.^  The  discretionary  action  of  a 
county  board  in  equalizing  the  assessments  of  the  county,  like 
the  assessments  themselves,  is  not  subject  to  review  on  this 
process.^  In  the  following  cases  action  may  be  set  aside  on 
certiorari:  Where  the  assessment  is  erroneous  in  point  of  law, 
either  because  the  assessors  have  adopted  some  inadmissible 
basis  in  making  it,  or  because  they  have  disregarded  any  of  the 
mandatory  provisions  of  statute  on  which  parties  assessed  have 
a  right  to  rely  for  their  protection ;  ^  where  errors  of  a  like 
character  are  committed  by  any  appellate  jurisdiction  which  is 
empowered  by  statute  to  review,  revise  or  equalize  the  assess- 

1  Jones  V.  Boston,  104  Mass.,  461;  People  v.  Pi-edricks,  48  Barb.,  173;  New- 
ark ads.  State,  33  N.  J.,  453 ;  State  v.  Newark,  32  N.  J.,  491 ;  Matter  of  Mount 
Morris  Square,  2  HiU,  14.  If  a  corporation,  in  opening  a  street  and  assess- 
ing the  expense,  act  within  the  scope  of  the  authority  conferred  upon  it, 
and  comply  with  the  forms  prescribed  by  the  statute,  the  proceedings  will 
not  be  reversed  on  certiorari,  though  its  own  by-laws  may  have  been  disre- 
garded. Ex  parte  Mayor,  etc.,  of  Albany,  23  Wend.,  277.  But  where  there 
are  questions  of  jurisdiction  ia  the  appointment  of  commissioners  to  make 
the  assessment,  certiorari  wUl  he.  Patching;.  Brooklyn,  13  Wend.,  664.  An 
assessment  will  not  be  set  aside  because  of  its  including  property  not  tax- 
able with  that  which  is,  if  the  whole  valuation  is  not  excessive  for  that 
which  is  taxable.     State  v.  Haight,  35  N.  J.,  178. 

2 Smith  V.  Supervisors  of  Jones  Co.,  30  la.,  531;  People  v.  Supervisors  of 
Allegany,  15  Wend.,  198;  People  v.  Supervisors  of  Qaeens,  1  HiU,  195. 

3  See  Newburyport  v.  County  Commisioners,  12  Met.,  211  (where  the  ques- 
tion was  whether  the  commissioners  were  not  legally  bound  to  assess  at  the 
valuation  which  the  tax  payer  had  given  in  the  list  which  he  had  furnished 
as  required  by  law) ;  Hey  wood  v.  Bufifalo,  14  N.  Y.,  534 ;  Genesee,  etc.,  Bank 
V.  Livingston  Co.,  53  Barb.,  333;  Hatch  v.  Buffalo,  38  N.  Y.,  376;  People  v. 
Ogdensburgh,  48  N.  Y.,  390;  Western  E.  Corp.  v.  Nolan,  48  N.  Y.,  513; 
Kennedy  v.  Troy,  77  N.  Y.,  493;  State  v.  Clothier,  30  N.  J.,  351  (where  it  is 
held  that  certiorari  may  be  brought  though  the  tax  has  been  collected  by 
distress  and  sale.  But  see,  as  to  this.  National  Bank  of  Chemung  v.  Elmira, 
53  N.  Y.,  49);  Ohio,  etc.,  R.  R.  Co.  ■;;.  Lawrence  Co.,  27  111.,  50;  State  v. 
McClurg,  27  N.  J.,  253  (where  it  is  decided  that  if  an  excessive  tax  is  assessed 
it  wlU  be  set  aside  for  the  excess  only) ;  State  v.  Quaife,  33  N.  J.,  89  (where 
a  sinailar  ruling  was  had) ;  State  v.  Newark,  37  N.  J. ,  185  (where,  on  cer- 
tiorari, an  assessment  was  set  aside  which  assumed  to  be  made  by  benefits, 
where  from  the  nature  of  the  case  there  could  be  no  benefits) ;  California, 
etc.,  R.  R.  Co.  V.  Supervisors  of  Butte,  18  Cal.,  671 ;  Swarm  v.  Cumberland, 
8  Gill,  150;  Buckner,  Ex  parte,  4  Eng.  (Ark.),  73;  Carroll  v.  Mayor,  12  Ala., 
173;  Kelso  v.  Boston,  120  Mass.,  297  (where  it  is  said  tliat  the  omission  from 
an  assessment  of  some  of  the  parties  benefited  may  be  corrected  on  this 
writ);  Stone  v.  Viele,  38  Ohio  St.,  314. 
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meats; '  and  where  municipal  bodies  in  levying  assessments  for 
local  improvements  exceed  their  authority,  or  lay  down  errone- 
ous principles  to  govern  the  action  of  the  assessors  or  commis- 
sioners who  are  to  make  them.^ 

In  reviewing  a  case  on  certiorari  the  court  is  confined  to  the 
record  of  the  tribunal  reviewed.  Extrinsic  evidence  cannot  be 
received  to  contradict  or  control  it  unless  the  statute  has  made 
provision  therefor.'  If  the  tax  is  rendered  illegal  by  facts  not 
appearing  of  record,  some  other  remedy  must  be  sought.^  On 
certiorari  the  court  wiU  not  set  aside  the  whole  of  a  tax  pro- 
ceeding if  justice  can  be  done  to  the  party  without  doing  so,* 
unless,  perhaps,  where  by  law,  in  case  it  is  vacated,  there  can 
be  a  new  assessment ;  in  which  case,  vacating  the  whole  may 
be  most  likely  to  accomphsh  the  general  purposes  of  the  law 
for  making  the  levy.^ 

1  In  New  York,  where  street  assessments  were  to  be  submitted  to  the  com- 
mon council  for  confirmation,  and  that  body  was  empowered  to  alter  the 
same  in  such  manner  as,  in  its  opinion,  justice  might  require,  the  act  of 
confirmation  was  held  to  be  an  exercise  of  judicial  authority,  and  subject  to 
be  removed  into  the  supreme  court  by  certiorari.  Leroy  v.  New  York,  20 
Johns.,  430;  Starr  v.  Eochester,  6  Wend.,  564;  Matter  of  Mount  Morris 
Square,  3  HiU,  14 ;  People  v.  New  York,  5  Barb.,  43 ;  People  v.  Brooklyn,  9 
Barb.,  535.  So  in  Massachusetts,  the  proceedings  of  county  commissioners 
in  reviewing  assessments  on  appeal  were  held  reviewable  in  this  mode.  See 
Parks  V.  Boston,  8  Pick.,  318;  Gibbs  v.  County  Commissioners,  19  Pick., 
398;  Newburyport  v.  County  Commissioners,  13  Met.,  311;  Lincoln  v.  Wor- 
cester, 8  Cush.,  55,  61.  A  similar  ruhng  ia  New  Jersey:  State  v.  Falk- 
inburge,  15  N.  J.,  330;  State  v.  Parker,  34  N.  J.,  49.  And  in  Missouri: 
State  V.  St.  Louis  County  Court,  47  Mo.,  594;  State  v.  Dowlmg,  50  Mo.,  134. 
And  see  Floyd  v.  Gilbreath,  37  Ark.,  675. 

2]ji  New  Jersey,  it  is  said  that  the  action  of  municipal  bodies  in  levying 
assessments  for  local  improvements  must  be  kept  strictly  within  the  limits 
assigned  to  them  by  the  statute,  and  if  the  assessments  appear  not  to  be 
within  those  limits,  they  shall  not  only  be  liable  to  reversal  on  certiorari, 
but  also  be  held  void  and  insufficient  to  support  a  title  professing  to  be 
founded  on  them.  State  v.  Jersey  City,  35  N.  J.,  381 ;  State  v.  Hudson  City, 
29  N.  J.,  104,  475. 

^Charlestown  u  County  Commissioners,  109  Mass.,  370.  See  Hatch  r. 
Buffalo,  38  N.  Y.,  376;  Hannibal,  etc.,  E.  Co.  v.  State  Board,  64  Mo.,  394. 

< Floyd  V.  Gilbreath,  27  Ark.,  675;  Hatch  v.  Buffalo,  38  N.  Y.,  376;  State 
V.  Manning,  41  N.  J.,  375;  Vance  v.  Little  Eock,  30  Ark.,  435. 

5  State  V.  Kingsland,  23  N.  J.,  85,  citing  King  v.  King,  3  T.  R.,  335 ;  Law- 
ton  V.  Commissioners,  2  Caines,  182. 

6  State  V.  Bergen,  34  N.  J.,  488.    But  whether  on  certiorari  the  court  wiU 
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Injunction:  General  rnle  of  eqnitaWe  relief.    It  is  not  a 

matter  of  right  that  a  party  should  have  relief  in  equity  on  a 
showing  of  illegality  in  tax  proceedings  unless  he  can  show  in 
addition  that  his  case  conies  under  some  acknowledged  head  of 
equity  jurisdiction.  The  mere  fact  that  the  law  has  been  or  is 
about  to  be  violated,  even  when  the  violation  is  accompanied 
with  a  threat  to  proceed  against  the  party  to  enforce  an  unlaw- 
ful levy,  will  not  of  itself  furnish  any  ground  for  equitable  in- 
terposition.* In  ordinary  cases  a  party  must  find  his  remedy 
in  the  courts  of  law,  and  it  is  not  to  be  assumed  that  he  will 
fail  to  find  one  entirely  adequate  to  his  proper  relief.  But 
there  are  certain  cases  with  which  the  courts  of  law  cannot 
adequately  deal.  Their  preventive  remedies  are  few  and  of 
narrow  scope;  and  where  the  case  is  such  that  if  threatened 

set  aside  an  assessment  after  an  act  of  the  legislature  to  confirm  it,  even 
though  that  act  be  invalid,  see  State  v.  Apgai-,  31  N.  J.,  358. 

Questions  as  to  the  constitutionality  of  a  statute  providing  for  local  im- 
provements, and  as  to  compliance  by  the  authorities  with  the  terms  of  such 
statute,  must  be  raised  in  Massachusetts  on  certiorari.  Taber  v.  New  Bed- 
ford, 135  Mass.,  162;  Snow  v.  Fitohburg,  136  Mass.,  179. 

A  proceeding  to  set  aside  an  assessment  is  not  an  action  "  affecting  the 
title  to  real  property  or  an  interest  therein."   Nichols  v.  Voorhis,  74  N.  T.,  28. 

'Dowsw.  Chicago,  11  Wall.,  108;  Hannewinkle  v.  Gteorgetown,  15 Wall., 
547 ;  State  Railroad  Tax  Cases,  93  U.  S.,  575 ;  Savings  and  Loan  Society  v. 
Austin,  46  Cal.,  416;  Floyd  v.  Gilbreath,  27  Ark.,  675;  Mooers  v.  Smedley, 
6  Johns.  Ch.,  27;  Messeck  v.  Supervisors,  50  Barb.,  190;  Hanlon  v.  Supervis- 
ors, 57  Barb.,  383;  Heywoodi;.  Buffalo,  14  N.  Y.,  534;  Susquehanna  Bank 
V.  Broome  County,  25  N.  Y.,  312;  McDonald  v.  Murphree,  45  Miss.,  705; 
Sayrei).  Tompkins,  23  Mo.,  443;  First  National  Bank  v.  Meredith,  44  Mo., 
500 ;  Ban-ow  v.  Davis,  46  Mo.,  394 ;  McRke  v.  Pew,  48  Mo.,  525 ;  U.  P.  E.  E. 
Co.  V.  Lincoln  County,  3  Dill.,  297 ;  Weaver  v.  State,  89  Ala.,  585 ;  Cook 
County  V.  Chicago,  etc.,  E.  E.  Co.,  35  HI.,  460.  But  see  Williams  v.  Pein- 
ney,  25  la.,  486 ;  JeflfersonviUe  v.  Patterson,  32  Ind.,  140;  Bumes  v.  Leaven- 
worth, 3  Kan.,  454;  Warden  v.  Supervisors,  14  Wis.,  618;  Corrothers  v. 
Board  of  Education,  16  W.  Va.,  527;  Mcdung  v.  Livesay,  7  W.  Va.,  339; 
Douglass  u  HarrisviUe,  9  W.  Va.,  162;  Gillette  v.  Denver,  31  Fed.  Eep., 
833;  Swinney  u  Beard,  71  lU.,  37;  Finnegan  v.  Fernandina,  15  Ma.,  379; 
Montgomery  u  Sayre,  65  Ala.,  564;  Mobile  v.  Baldwin,  57  Ala.,  63;  Albany, 
etc.,  Bank  v.  Maher,  19  Blatch.,  175;  Alexander -u.  Dennison,  3  MacArth.. 
563;  Frost  v.  FUck,  1  Dak.,  131 ;  Ivinson  v.  Hance,  1  Wy.,  270. 

This  doctrine  is  appUcable  to  the  case  of  special  assessments.  Dean  v. 
Davis,  51  Cal.,  406.  Where  railroad  property  is  only  subject  to  taxation 
under  a  state  assessment,  a  tax  based  on  a  county  assessment  will  be  en- 
joined.   Union  Pac.  E.  Co.  v.  Cheyenne,  113  U.  S.,  16. 
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action  is  alloAved  to  be  taken  the  mischief  will  be  irremediable, 


equity,  under  old  and  well  established  principles,  will  interfere, 
because  equity  alone  can  do  complete  justice  under  such  cir- 
cmnstances. 

Cases  of  fraud,  accident  or  mistake,  and  cases  of  cloud  upon 
the  title  to  one's  property,  are  also  cases  with  which  equity  can 
most  effectually  deal,  and  it  takes  jurisdiction  in  tax  cases  as 
it  does  in  all  others  where  any  one  of  these  grounds  of  juris- 
diction appears.!  There  are  cases  also  in  which  equity  on  a 
single  record  might  dispose  of  controversies  which  at  law  would 
require  a  multiplicity  of  suits ;  and  this  fact  may  furnish  ample 
ground  for  equitable  jurisdiction;  for  both  the  public  and  the 
parties  coilcerned  are  interested  in  avoiding  unnecessary  liti- 
gation. 

The  available  remedy  in  equity,  when  any  is  admissible,  is 
commonly  that  by  injunction."     It  is  probable  that  this  remedy 

1  Lumber  Co.  v.  Haywai-d,  30  Fed.  Eep.,  423;  Wells  v.  Dayton,  11  Nev., 
161. 

In  Illmois  it  is  said  equity  will  interfere  to  enjoin  the  collection  of  a  tax 
only  when  the  tax  is  unauthorized  bylaw,  or  is  laid  on  property  not  subject 
to  taxation,  or  where  the  assessment  or  levy  has  been  made  without  legal 
authority,  or  fraud  has  intervened.  Wabash,  etc.,  R.  Co.  v.  Johnson,  108 
111.,  11,  citing  Cook  County  v.  Railroad  Co.,  35  lU.,  466;  Porter  v.  Railroad 
Co.,  76  111.,  596;  National  Bank  v.  Cook,  77  lU.,  633.  See  Exchange  Bank 
V.  Miller,  19  Fed.  Eep.,  373.  The  collection  will  be  enjoined  after  tender 
has  been  made  of  state  obhgations  which  by  law  are  receivable  for  taxes. 
Allen  V.  Railroad  Co.,  114  U.  S.,  311.  A  court  of  equity  may  restrain  the 
coUeotion  of  an  illegal  tax  though  the  code  does  not  specify  this  among  the 
heads  of  equity  jurisdiction.  Gates  v.  Barrett,  79  Ky.,  295.  That  excess- 
ive levies  may  be  enjoined,  see  Burlington,  etc.,  R.  Co.  v.  Saunders  Co.,  16 
Neb.,  133;  Miles  v.  Ray,  100  Ind.,  166;  Binkert  v.  Jansen,  94  111.,  388;  St. 
Claix-  School  Board's  Appeal,  74  Pa.  St.,  353. 

It  has  been  held  that  a  corporation  cannot  sue  to  restrain  a  tax  on  the 
shares  of  stock  of  its  stockholders.  Waseca  Co.  Bank  v.  McKenna,  33 
Minn.,  468.  But  see  Pelton  v.  National  Bank,  101  U.  S.,  143;  Cummings  v. 
National  Bank,  101  U.  S.,  153.  In  West  Virginia  it  is  said  an  injunction 
will  not  in  general  be  allowed,  in  case  of  an  illegal  tax,  if  the  party  was  sub- 
ject to  the  jurisdiction.  But  if  property  not  subject  to  taxation  is  taxed, 
or  if  a  tax  is  imposed  beyond  the  constitutional  limit,  collection  will  be 
enjomed.     Christie  v.  Maiden,  33  W.  Va.,  667. 

2  Where  biU  is  filed  to  restrain  the  collection  of  a  school  disti-ict  tax,  the 
district  should  be  made  a  party.  Atchison,  etc.,  R.  Co.  v.  Wilhelm,  33 
Kan.,  206.  If  the  district  is  such  de  facto,  the  regularity  of  its  organization 
is  not  to  be  questioned  in  such  a  suit.  Atchison,  etc.,  R.  Co.  v,  Wilson,  33 
Kan.,  233. 
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has  been  sometimes  awarded  with  too  little  regard  to  any 
other  consequences  than  those  which  concerned  the  individual 
applying  for  it.  But  the  personal  consequences  are  not  the 
only  ones  which  should  be  kept  in  view  in  these  cases.  When 
the  Ulegahties  complained  of  affect  only  the  person  complain- 
ing, an  injunction  which  restrains  proceedings  as  to  him  may 
cause  no  considerable  mischief,  and  ma}'  very  properly  be 
awarded  if  a  sufficient  case  is  made  out ;  but  when  they  affect 
the  whole  tax  levy,  as  they  often  do,  a  court  should  be  ex- 
tremely cautious  in  awarding,  on  the  complaint  of  one  person, 
or  even  of  several,  a  process  which  may  reach  the  cases  of 
others  not  complaining,  and  which  may  seriously  embarrass  all 
the  operations  of  the  government  depending  on  the  source  of 
revenue  which  by  means  of  it  would  be  stopped.  Courts  have 
frequently  remarked  upon  the  impossibility  of  the  government 
calculating  with  any  certainty  upon  its  revenues  if  the  collec- 
tion of  taxes  was  subject  to  be  arrested  in  every  instance  in 
which  a  tax  payer  or  tax  collector  could  make  out  jyi^ima  facie 
a  technical  case  for  arresting  such  collection;  and  it  is  justly 
said  to  be  much  better  to  let  the  individual  pay  to  the  govern- 
ment the  demands  it  makes  upon  him,  and  if  he  considers  them 
wholly  or  in  part  illegal,  apply  for  the  refunding  of  the  money 
with  interest  afterwards.^ 

So  serious  have  been  the  embarrassments  by  an  improvident 
employment  of  the  writ  of  injunction  and  other  obstructive 
process,  that  the  legislature  has  in  some  cases  deemed  it  neces- 
sary to  interpose  and  forbid  the  issue  of  injunction,  replevin 
or  other  specified  writs,  the  tendency  of  which  would  be  to 
embarrass  collections.^     The  courts  also  have  sometimes  im- 

lEve  V.  state,  21  Ga.,  50;  Cody  «.  Lennard,  45  Ga.,  85;  Scofield  v.  Per- 
kerson,  46  Ga.,  350.  A  tax  will  not  be  enjoined  unless  it  appears  to  be  upon 
the  dupKcate  ia  the  officers  hands.     "Worley  v.  Harris,  82  Ind.,  493. 

2  That  restraining  collection  of  taxes  may  be  prohibited,  see  Snyder  v. 
Marks,  109  U.  S.,  189;  Kensett  r.  Stivers,  18  Blatch.,  397;  Paul  u  Raibroad 
Co.,  4  DOl.,  35;  Moore  v.  Holloway,  4  DOl.,  52;  GrimmeU  v.  Des  Moines,  57 
la.,  144;  Rinard  v.  Nordyke,  76  Ind.,  130;  Mesker  v.  Koch,  76  Ind.,  68;  Mul- 
likin  V.  Reeves,  71  Ind.,  281;  Paris  v.  Reynolds,  70  Ind.,  359;  WOson  v. 
Weber,  3111.  Ap.,  125;  Swinney  v.  Beard,  71  HI.,  27;  San  Jose  Gas  Co.  v. 
January,  57  Cal.,  614;  Alkan  v.  Bean,  8  Biss.,  88;  Astor  v.  New  York,  39 
N.  Y.  Sup.  Ct.  E.,  120.  Unless  it  appears  that  the  officer  has  the  power  to 
levy  by  virtue  of  the  proper  warrant  a  tax  will  not  be  enjoined,  but  the 
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posed  conditions  to  equitable  remedi^  in  cases  where  they 
deemed  the  public  interest  to  demand  it.  Thus  where  an  in- 
junction has  been  applied  for  to  restrain  the  collection  of  a 
tax,  partly  legal  and  partly  not,  the  court  has  made  the  pay- 
ment of  the  legal  a  condition  precedent,^  and  it  has  been 

X>arty  left  to  legal  remedies  if  his  property  is  seized.  Brown  v.  Herron,  59 
Ind.,  61;  HITlllkin  v.  Bloomington,  72  Ind.,  161;  Anthony  v.  Sturgis,  SO 
Ind.,  479.  The  courts  are  forbidden  to  interfere  with  the  collection  of  state 
taxes  ia  Georgia ;  but  the  prohibition  will  not  be  applied  to  a  case  where  a 
pretended  tax  is  wholly  OlegaL  Decker  v.  McGowan,  59  Ga.,  805 ;  Smith  v. 
Goldsmith,  63  Ga.,  736;  Wiight  v.  Eaihoad  Co.,  64  Ga.,  783. 

1  State  Eailroad  Tax  Cases,  93  U.  S.,  575;  National  Bank  v.  Kimball,  103 
U.  S.,  732:  Conway  v.  Waverley,  15  Mich.,  2-57;  Palmer  v.  Xapoleon,  16 
Mich.,  176;  Hersey  f.  Milwaukee  County,  16  "Wis.,  185;  Bond  v.  Kenosha, 
17  Wis.,  284;  Myrick  v.  la.  Crosse,  17  Wis.,  443;  iliUs  v.  Johnson,  17  Wis., 
598;  ilills  v.  Charleton,  29  Wis.,  400;  Dean  v.  Borchsenius,  30  Wis.,  236; 
CKane  v.  Treat,  25  HL,  557 ;  Taylor  v.  Thompson,  42  HI.,  9 ;  Briscoe  v.  Alli- 
son, 43  m.,  291;  Eeed  v.  Tyler,  56  lU.,  288:  Bamett  v.  Chne,  60  HL,  305; 
Harrison  v.  Haas,  25  Ind.,  281 ;  Eoseberry  v.  Huff,  27  Ind.,  12 :  Board  of 
Commissioners  v.  Elston,  33  Ind.,  37;  Cauldwell  v.  Curry,  93  Ind.,  363; 
Adams  v.  Castle,  30  Conn.,  404;  Morrison  v.  Hershire,  32  la.,  271 ;  Corbin  v. 
Woodbine,  33  la.,  297;  Sheltonu  Dunn,  6  Kan.,  128:  Lawrence  v.  "K"i11aTn, 
11  Kan.,  499;  Wilson  v.  Longendyke,  32  Kan.,  267;  ChaUiss  v.  Hekeln- 
kaemper,  14  'Kim.,  474;  Hagaman  i'.  Cloud  Co.,  19  Kan.,  394;  Union  Pac. 
E.  Co.  V.  Ryan,  2  Wy.  Ter.,  391;  Twombly  v.  Kimbrough,  24  Ark.,  459; 
Frazert.  Siebem,  16  Ohio  St.,  614;  Parmelee  i.  EaUroad  Co.,  3  DiU.,  25; 
Worthen  v.  Badgett,  32  Ark.,  496 ;  Alexander  r.  Dennison,  2  MacArth.,  562 ; 
Huntington  v.  Palmer,  7  Sawy.,  355;  Alabama,  etc.,  Ins.  Co.  v.  Lott,  oi 
Ala.,  499;  Montgomery  i-.  Sayre,  65  Ala.,  564;  Casady  v.  Lowry,  49  la., 
523;  Knoxi;.  Dunn,  22  Kan..  683;  Gandy  r.  Commissioners,  23  Kan.,  738; 
Pritchard  v.  iladren,  34  Kan.,  486:  Arnold,  v.  Supervisors,  43  Wis.,  627; 
Kaehler  v.  Dobberpuhl,  56  Wis.,  480;  Moore  r.  Waymau,  107  lU.,  193;  Mo- 
bile &  O.  E.  Co,  V.  Moseley,  52  Miss.,  127 ;  OveraU  v.  Euen2d,  67  Mo.,  203 ; 
Johnson  v.  Eoberts,  103  HL,  655;  Cheney  v.  Jones,  14  Fia.,  587;  Allegany 
Co.  Com'rs  v.  Union  Mining  Co.,  61  Md.,  545;  Tallahassee  illfg.  Co.  v.  Spi- 
gener,  49  Ala.,  262, 

As  to  the  necessity  of  a  tender  in  the  biU,  see  State  Eailroad  Tax  Cases,  92 
U,  S.,  575;  Allegany  Co.  Com'rs  v.  Union  Mining  Co.,  61  Md.,  545;  Wright 
V.  Eailroad  Co.,  64  Gia.,  783;  Hare  v.  CamaH,  -39  Ark.,  196;  Connors  v.  De- 
troit, 41  aiich.,  128, 

If  the  tax  is  excessive  by  reason  of  the  list  not  including  some  lots  which 
should  have  been  embraced,  the  collection  wiU  not  be  enjoined  imtU  the 
amount  reaUy  chargeable  to  complainant  has  been  paid.  Ottowa  v.  Barnes, 
10  Kan.,  270.  If  the  biU  shows  precisely  the  amount  of  the  excess  of  the 
taxes  which  are  claimed  to  be  illegal,  and  only  asks  to  have  the  collection  of 
the  illegal  taxes  restrained,  the  biU  wiU  not  be  dismissed  for  want  of  a 
formal  offer  to  pay  the  legal  taxes.    Clement  v.  Everest,  29  Mich.,  19.   Com- 
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strongly  intimated,  in  a  case  where  it  was  alleged  the  assess- 
ment had,  by  fraud,  been  made  too  high,  that  the  payment  of 
what  the  party  conceded  would  be  his  just  proportion,  ought 
to  be  required  before  injunction  should  issue,  in  order  that  the 
proceeding  may  be  as  little  as  possible  injurious  to  the  public 
interest.' 

The  cases  in  which  equitable  relief  will  most  often  be  sought 
will  be  briefly  considered  separately. 

Illegal  Corporate  Action.  When  a  municipality  or  its  oflB- 
cers  take  or  threaten  to  take  action  in  the  creation  of  a  debt  or 
in  the  incurring  of  obligations  which  if  allowed  to  go  on  must 
eventually  result  in  taxation,  the  only  effectual  remedy  may  be 
in  enjoining  such  action  in  limine.     As  the  action,  if  illegal, 

pare  Board  of  Oommissioners  v.  Elston,  32  Ind. ,  27.  If  the  legal  and  illegal 
taxes  are  so  blended  that  they  cannot  be  distinguished,  a,  prohibition  may 
go  for  the  whole.  State  -o.  Hodges,  14  Rich.,  256.  See  Hebard  v.  Ashland 
Co.,  55  Wis.,  145.  That  a  tax  for  a  proper  purpose  in  excess  of  the  legal 
limit  should  be  upheld  as  far  as  legal,  see  McPherson  v.  Foster,  43  la.,  48. 

1  Merrill  v.  Humphrey,  24  Mich.,  170;  Fi-azer  v.  Siebern,  16  Ohio  St.,  614. 
Where  a  biU  is  filed  praying  that  the  levy  of  state,  county  and  township 
taxes  be  restrained,  alleging  them  all  to  be  invalid,  if  complainant  fails  to 
show  any  iUegaUty  in  the  state  and  county  taxes,  the  bill  will  be  dismissed. 
PiUsbury  v.  Auditor-General,  26  Mich.,  245.  But  if  the  tax  is  void  in  toto, 
the  complainant  is  under  no  obligation  to  pay  or  tender  anything.  Albany, 
etc.,  Bank  v.  Maher,  9  Fed.  Eep.,  884.  If  it  is  void  only  for  want  of  a  for- 
mality, the  com.plainant  should  pay,  or  offer  to  pay,  the  taxes  due.  Wood 
V.  Helmen,  10  Neb.,  65.  See  Hunt  v.  Easterday,  10  Neb.,  165;  Union  Pac. 
E.  Co.  V.  Ryan,  3  Wy.,  391. 

Where  a  statutory  remedy  is  given  it  must  be  sought  in  the  statutory 
time.  But  in  case  of  accident,  mistake  or  misfortune,  rehef  may  be  given 
afterwards.  Trust  &  Guaranty  Co.  v.  Portsmouth,  59  N.  H.,  33,  citing 
Dewey  v.  Stratford,  40  N.  H.,  203;  Manchester  Mills  v.  Manchester,  57  N. 
H.,  309,  and  58  N.  H.,  38.  In  a  purely  statutory  proceeding  it  is  competent 
to  provide  that  the  complainant  shall  pay  costs.  Willard  v.  Redwood  Co., 
22  Minn.,  61. 

Injunction  will  not  lie  to  restrain  collection  of  a  legal  railroad  aid  tax, 
because  of  the  insolvency  of  the  company,  nor  because  no  order  has  been 
made  to  collect  for  the  purpose  of  appropriating  the  tax;  to  railroad  aid. 
Wilson  V.  Hamilton  Co.,  68  Ind.,  507. 

An  ordinance  which  was  adjudged  void,  allowing  forty  separate  execu- 
tions to  be  levied  on  the  goods  of  the  same  person  for  a  continuing  failure 
to  pay  the  tax  required  thereby,  the  collection  will  be  enjoined.  Gould  v. 
Atlanta,  55  Ga.,  678.  The  courts  of  Georgia  are  very  hberal  in  applying  the 
remedy  by  injunction  in  the  case  of  illegal  taxation.  See  Southwestern  R. 
V.  Wright,  68  Ga.,  811.    And  as  to  Florida,  see  Smith  v.  Long,  20  Fla.,  697. 
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Ayould  constitute  usurpation  of  authority,  the  state  through  its 
law  officer  has  undoubted  right  to  interfere  by  bill.^  But  this 
is  not  always  a  satisfactory  remedy,  because  the  public  author- 
ities might  be  indisposed  to  resort  to  it  or  to  pursue  it  with  suf- 
ficient vigor  to  render  it  efPectual.  The  more  common  remedy, 
therefore,  is  for  tax  payers  to  file  bills  on  their  own  behalf.  The 
right  to  do  this  has  been  seriously  contested  in  some  cases,  it  be- 
ing insisted  that,  until  a  tax  is  actually  laid,  the  grievance,  if 
any,  is  purely  a  public  grievance,  and  public  grievances  must  be 
redressed  on  the  application  of  the  proper  public  authorities : 
it  is  urged  that  individuals  can  proceed  in  equity  only  when 
their  interests  are  separate  and  individual ;  and  such  interests 
are  only  affected  by  the  unlawful  action  when  a  tax  is  laid  and 
has  become  an  individual  charge  against  the  several  persons 
taxed.^  On  the  other  hand,  it  is  said  that  the  case  is  to  be  dis- 
tinguished from  the  cases  of  purely  public  wrongs,  in  which  the 
general  public  are  alike  concerned ;  that  the  tax  payers  consti- 
tute a  class  specially  damaged  by  the  imlawful  act,  in  the 
increase  of  the  burden  of  taxation  upon  their  property.  They 
have,  therefore,  a  special  interest  in  the  subject-«aatter  of  the 
suit  distinct  from  that  of  the  general  public,  and  the  jurisdic- 
tion of  equity  may  be  sustained  on  the  ground  that  the  injury 
which  would  be  done  by  the  unlawful  municipal  action  would 
be  irreparable.  This  would  meet  any  objection  on  the  ground 
that  the  parties  would  have  a  remedy  at  law  when  the  tax 
came  to  be  levied.'     There  is  great  force  in  this  view.     In  many 

1  See  Attorney-General  v.  Detroit,  26  Mich.,  263,  and  cases  cited;  State  v. 
Sanderson,  54  Mo.,  203;  State  v.  Saline  County  Ct.,  51  Mo.,  350;  Mathis  v, 
Cameron,  62  Mo.,  504. 

The  state,  it  has  been  held,  cannot  interpose  to  enjoin  the  collection  of  a 
school  district  tax  when  tax  payers  ia  a  private  action  have  ample  protection. 
State  V.  McLaughlin,  15  Kan.,  238. 

A  township  in  its  corporate  capacity  cannot  enjoin  a  tax  laid  upon  the 
tax  payers  of  the  township.     Center  Township  v.  Hunt,  16  Kan.,  430. 

^Boolittle  V.  Supervisors  of  Broome,  18  N.  Y.,  155;  Eoosevelt  v.  Braper, 
23  N.  y.,  318;  MiUer  v.  Grandy,  13  Mich.,  540;  Conkhn  v.  Commissioners, 
13  Minn.,  454;  Morgan  v.  Graham,  1  "Woods,  124.  In  Massachusetts  a  rem- 
edy is  given  by  statute.  Cooley  v.  GranvDle,  10  Cush.,  56 ;  and  many  subse- 
quent cases  were  brought  under  statutes  conferring  jurisdiction. 

The  holding  of  an  election  to  vote  upon  a  tax  which  it  is  claimed  will  be  ille- 
gal if  laid  will  not  be  enjoined.     Eoudanez  v.  New  Orleans,  29  La.  An.,  271. 

^Bartol,  Ch.  J.,  in  Baltimore  v.  GiU,  31  Md.,  375,  394.  In  the  recent  case 
of  Crampton  v.  Zabriske,  101  U.  S.,  601,  609,  it  is  said  that  "of  the  right_of 
resident  tax  payers  to  invoke  the  interposition  of  a  court  of  equity  to  pre- 
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cases  the  injury  that  would  result  from  the  enforcement  of  an 
illegal  tax  would  be  irreparable,  because  the  tax  moneys  when 
collected  are  under  control  of  the  public  authorities,  and  if 
made  use  of  by  them,  though  under  circumstances  amounting 
to  misappropriation,  are  effectually  lost  to  the  tax  payers,  since 
if  they  sue  to  recover  what  they  have  paid,  they  wiR  inevitably 
be  taxed  again  to  make  up  the  deficiency  which  the  repay- 
ment to  them  must  cause.  It  is  well  settled  that  a  misappro- 
priation of  public  moneys,  whereby  a  deficiency  in  its  revenues 
is  caused,  wiU  not  render  a  subsequent  tax  illegal,  even  though 
it  is  levied  for  the  very  purpose  of  supplying  the  deficiency 
thus  illegally  caused ;  *  and  the  importance  of  an  interference 
in  limine  is  therefore  manifest. 

Some  states  have  endeavored  to  prevent  misappropriations 
by  providing  in  their  constitutions  that  a  tax  shall  be  ap- 
plied only  to  the  object  designated  by  the  law  in  pursuance 
of  which  it  is  laid ;  ^  but  while  such  a  provision  is  obligatory 

vent  an  illegal  creation  of  a  debt  which  they,  in  common  with  other  property- 
holders  of  the  county,  may  otherwise  be  compelled  to  pay,  there  is  at  this 
day  no  seriou*  question.  .  .  Certainly  in  the  absence  of  legislation  re- 
stricting the  right  to  interfere  in  such  cases  to  public  officers  of  the  state  or 
county,  there  would  seem  to  be  no  substantial  reason  why  a  bill  by  or  on 
behalf  of  individual  tax  payers  should  not  be  entertained  to  prevent  the 
misuse  of  corporate  powers.  The  courts  may  be  safely  trusted  to  prevent 
the  abuse  of  their  powers  in  such  cases." 

'See  Wright  v.  Dunham,  13  Mich.,  414;  Withington  v.  Howard,  8  Cush., 
66;  Moore  v.  School  Directors,  59  Pa.  St.,  232.  That  misappropriation  may 
be  restrained,  see  Union  Pac.  R.  Co.  v.  Dawson  Co.,  12  Neb.,  254;  State  v. 
Macon  Co.  Court,  68  Mo.,  29.  That  in  New  York  tax  payers  as  such  can- 
not maintain  a  bill  to  restrain  the  paying  out  of  moneys  on  unfounded 
claims,  see  Ealbourne  v.  St.  John,  59  N.  Y.,  21,  citing  Susquehanna  Bank  v. 
Supervisors  of  Broome,  25  N.  Y.,  318.  Compare  Hills  v.  Savings  Bank,  26 
Hun,  161 ;  Osterhout  v.  Hyland,  27  Hun,  167.  Taxation  to  pay  city  bonds 
cannot  be  enjoined  unless  the  city  can  make  defense  to  the  bonds.  Wilkin^ 
son  V.  Peru,  61  Ind.,  1. 

2  Under  such  a  provision  funds  raised  for  general  township  piirposes  can- 
not be  diverted  to  the  payment  of  railroad  aid  bonds.  National  Bank  v. 
Bai-ber,  24  Kan.,  534.  See,  for  a  hke  principle,  Doty  v.  Ellsbree,  11  Kan., 
209.  And  for  peculiar  cases,  see  State  v.  Leavenworth,  2  Kan.,  61 ;  Graham 
V.  Horton,  6  Kan.,  343;  Atchison,  etc.,  R.  Co.  v.  Woodcock,  18  Kan.,  20. 
That  in  Illinois  moneys  raised  for  the  county  cannot  be  diverted  to  the  pur- 
poses of  a  part  of  the  towns,  see  Sleight  v.  People,  74  lU.,  47.  For  an  inter- 
esting case  raising  the  constitutional  question,  see  Fairfield  v.  People,  94 
111.,  244.  And  see,  as  to  Georgia,  Truett  v.  Justices,  20  Ga.,  102.  In  South 
Carolina  it  is  held  that,  where  the  money  has  been  raised,  if  the  object  is 
no  longer  attainable,  or  there  is  no  law  sanctioning  the  appropriation  to  it, 
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upon  the  officers,  it  is  one  easy  of  evasion  by  men  upon  whom 
the  sense  of  public  duty  rests  but  lightly.  The  occasions  for 
interference  to  prevent  misappropriation  are  therefore  not  un- 
common ;  and  the  courts  have  interfered,  on  the  application  of 
tax  payers,  not  only  where  a  tax  legally  laid  and  collected  was 
about  to  be  misapplied,'  but  also  where  the  tax  was  collected 
for  an  illegal  purpose,  so  that,  if  the  moneys  were  applied  to 
that  purpose,  the  application  would  in  a  legal  sense  be  misap- 
propriation.^ 

The  reasons  for  preventive  remedies  are  very  forcible  when 
it  is  proposed  to  create  a  corporate  debt  and  issue  as  evidence 
of  it  negotiable  securities  under  authority  of  law  to  contract 
in  that  form,  and  to  put  such  securities  into  circulation.  The 
effective  remedy  must  usually  in  such  cases  be  preliminary  to 
the  threatened  illegal  action ;  and  the  very  decided  preponder- 
ance of  authority  is  that  the  proper  redress  may  be  had  upon 
the  application  of  individual  tax  payers.' 

the  money  may  be  devoted  to  objects  under  the  same  general  head,  if  no 
legislative  contract  be  violated  thereby.  State  v.  Leaphart,  11  S.  C,  458. 
Compare  Morton  ■;;.  Comptroller,  4  S.  C,  430.  See,  for  another  case,  State 
V.  Cobb,  8  S.  C,  133.     Compare  Long  v.  Richmond,  76  N.  C,  273. 

The  constitutional  provision  is  imperative.  Dean  v.  Lufkin,  54  Tex.,  266. 
The  moneys  raised  cannot  be  diverted  to  other  objects.  State  v.  Haben,  33 
Wis.,  660.  And  see,  as  to  this  last  point.  Board  of  Liquidation  v.  McComb, 
93  U.  a,  531. 

Where  poll  taxes  are  required  by  the  constitution  to  be  devoted  to  ediica- 
tional  purposes,  they  may  be  used  to  pay  previous  school  debts.  State  v. 
Cobb,  8  S.  C,  133.  A  provision  in  a  state  constitution  devoting  certain 
privilege  taxes  to  a  particular  purpose  will  modify  to  that  extent  previous 
municipal  charters  devoting  the  tax  to  other  purposes.  State  Board  of  Ed- 
ucation V.  Aberdeen,  56  Miss.,  518. 

1  That  a  city  may  be  enjoined  from  misappropriating  money  collected  to 
pay  a  public  debt,  see  Maenhaut  v.  New  Orleans,  3  Woods,  108 ;  Chisholm 
V.  Montgomery,  2  Woods,  584 ;  Eanger  v.  New  Orleans,  2  Woods,  138.  A 
tax  payer  may  maintain  a  suit  to  enjoia  the  illegal  repayment  of  taxes  by 
the  supervisors.  Hospers  v.  Wyatt,  63  la.,  364.  In  New  York  by  statute  a 
tax  payer  may  bring  suit  to  vacate  the  audit  of  fraudulent  and  collusive 
claims.  It  seems  in  that  state  claims  once  rejected  cannot  be  allowed  by  a 
subsequent  board.  Osterhoudt  v.  Eigney,  98  N.  Y.,  323;  Osterhoudt  v.  Su- 
pervisors, 98  N.  Y.,  339. 

2 See  Eutz  v.  Calhoun,  100  111.,  891 ;  and  compare  Strohnr  v.  Iowa  City,  47 
la.,  43.  A  railroad  aid  tax  voted  but  not  earned  wiU  be  enjoined.  Curry 
V.  Decatur  Co.,  61  la.,  71. 

3  See  MandeviUe  v.  Eiggs,  3  Pet.,  483;  Dodge  v.  Woolsey,  18  How.,  331 ; 
Sharplesst).  Philadelphia,  31  Pa.  St.,  147;  Page  v.  AUen,  58  Pa.  St.,  388; 
New  London  v.  Brainard,  33  Conn.,  553;  Webster  v.  Harwinton,  33  Conn., 
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Proceedings  to  restrain  municipal  action  of  any  description 
ought  to  be  prompt,  as  confusion  in  public  action  is  likely  to 
be  caused  by  it.  It  has  been  held  in  Massachusetts  that  per- 
sons taxed  for  school  purposes,  when  the  district  has  been 
illegally  constituted,  may  unite  in  a  biU  to  restrain  the  collection 
of  the  tax,  notwithstanding  a  delay  of  thirteen  months  since 
the  illegal  action  to  establish  the  district,  and  notwithstanding 
in  the  mean  time  a  tax  has  been  levied  and  collected,  and  other 
important  action  has  been  had  by  the  district.'  In  Michigan, 
after  several  years  had  elapsed,  the  court  refused  to  permit  the 
regulai'ity  of  the  organization  to  be  attacked  in  equity,  and  the 
cases  referred  to  in  the  opinion  tend  strongly  in  the  direction 
of  holding  that,  on  grounds  of  public  policy,  it  should  not  be 
suffered,  even  after  a  short  delay,  if  the  district,  in  the  mean 
time,  had  become  peaceably  organized,  and  was  in  the  exercise 
of  authority  as  such.^ 

What  is  above  said  regarding  unlawful  municipal  action  in 
certain  cases  will  apply  in  all  others  in  which  individual  citi- 
zens are  wronged.  A  tax  payer  may  therefore  file  a  bill  to  re- 
strain tax  proceedings  against  himself  where  he  has  been 
unlawfully  set  off  from  one  municipality  into  another.^ 

131;  La  Fayette  i'.  Cox,  5  Iiid.,  38;  Oliver  v.  Keigbtley,  34  Ind.,  514;  Terrett 
V.  Sharon,  31  Conn.,  105;  Barr  v.  Deniston,  19  N.  H.,  170;  Merrill  v.  Plain- 
field,  4r)  N.  H.,  126;  Coltou  v.  Hanchett,  13  111.,  615;  Drake  v.  Phillips,  40 
111.,  388;  Rice  v.  Smith,  9  la.,  570;  McMillan  v.  Lee  County,  3  la.,  311; 
Grant  v.  Davenport,  36  la.,  398;  Fleming  v.  Mershon,  36  la.,  413;  "Wade  ». 
Richmond,  18  Grat.,  583;  Douglass  v.  PlacerviUe,  18  Cal.,  643;  Stevens  v. 
Rutland,  etc.  R.  R.  Co.,  29  Vt.,  545 ;  Gifford  i\  New  Jersey  R.  R.  Co.,  10  N. 
J.  Eq.,  171;  Baltimore  v.  Gill,  31  Md.,  375;  Hooper  v.  Ely,  46  Mo.,  505; 
Steines  v.  Franklin  County,  48  Mo.,  167;  Hodgman  v.  Chicago,  etc.,  R.  Co., 
20  Minn.,  48;  Simmer  v.  St.  Paul,  23  Minn.,  408;  Curtenius  v.  Hoyt,  37 
Mich.,  583;  Counterman  v.  Dublin,  38  Ohio  St.,  515.  See,  also,  Gray  v. 
Chapin,  2  Sim.  &  Stu.,  867;  Bromley  v.  Smith,  1  Sim.,  8.  For  a  statutory 
remedy  now  given  to  tax  payers  in  New  York,  see  Ayers  v.  Lawrence,  59 
N.  Y.,  192.  In  a  suit  to  enjoin  the  collection  of  a  tax  to  pay  the  bonded  debt 
of  a  school  district,  the  district  is  a  necessary  party.  Hays  v.  Hill,  17  Kan., 
360 ;  Voss  v.  School  Disti-ict,  18  Kan.  ,467. 

1  Holmes  v.  Baker,  16  Gray,  330.  The  opinion  barely  refers  to  the  delay, 
saying  that  "  The  plaintiffs  have  been  guilty  of  no  delay  or  negligence 
which  should  deprive  them  of  a  remedy  by  injunction  against  the  future 
illegal  proceedings  of  the  defen^nt." 

2 Stuart  V.  Kalamazoo,  30  Mich.,  69,  citing  People  v.  Maynard,  15  Mich., 
463 ;  Fi-actional  School  District  v.  The  Joint  Board,  37  Mich.,  3. 

3  Simpkms  v.  Ward,  45  Mich.  ,559.  See  Peru  v.  Bearss,  55  Ind. ,  576 ;  Wind- 
man  V.  Vincennes,  58  Ind.,  480. 
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Voting  the  Tax.  The  action  of  the  proper  authorities  in 
voting  a  tax  cannot  be  restrained  on  the  ground  that  they  are 
voting  more  than  is  necessary  for  the  purpose ; '  nor  on  an  alle- 
gation that  there  is  an  intent  to  appropriate  some  portion  of 
the  sum  voted  to  a  purpose  not  authorized  by  law ;  ^  nor  be- 
cause complainant  is  injured  by  unreasonable  delay  in  doing 
the  work  for  which  the  tax  is  laid.'  Nor  can  the  making  of  an 
assessment  be  enjoined,  the  act  being  judicial,*  nor  the  selection 
of  a  particular  business  for  taxation,  the  act  being  legislative.' 

Joint  Compl^iint  by  Several  Persons  Taxed.  When  the  sup- 
posed illegality  in  a  tax  proceeding  affects  a  single  person  only, 
or  affects  him  in  a  peculiar  manner,  distinguishing  his  case 
from  that  of  others,  he  cannot  unite  with  others  in  a  suit  to 
restrain  such  proceeding.  A  joint  bill  by  two  or  more  parties, 
setting  out  distinct  grounds  on  which  each  sought  relief,  would 
be  dismissed  as  multifarious.'  But  where  the  illegahty  extends 
to  the  whole  assessment,  or  where  it  affects,  in  the  same  man- 

•Wliarton  v.  School  Directors,  43  Pa.  St,  358.  The  levy  of  a  tax  within 
the  limits  of  legislative  authority  is  an  act  of  sound  discretion,  and  cannot 
render  the  board  ordering  it  liable  to  the  parties  whose  property  is  taken  for 
its  satisfaction.    Moore  v.  School  Directors,  59  Pa.  St.,  232. 

A  levy  of  special  tax  is  not  made  void  by  being  made  payable  at  an  earher 
^lay  than  it  should  have  been  under  the  statute  — the  full  time  having  in 
fact  been  allowed  for  payment.  GrUkeson  v.  Frederick  Justices,  13  Grat., 
577. 

2TruesdeU's  Appeal,  58  Pa.  St.,  148.  The  principle  was  involved  in  Mor- 
gan V.  Graham,  1  Woods,  124,  in  which  it  was  attempted  to  restrain  state 
officers  from  issuing  bonds  under  what  was  alleged  to  be  an  unconstitutional 
law. 

9  Whiting  V.  Boston,  106  Mass.,  89. 

<  Western  E.  R.  Co.  v.  Nolan,  48  N.  Y.,  513. 

^  Ex  parte  SchmiAt,  2  Tex.  Ap.,  196. 

«Kerr  v.  Lansing,  17  Mich.,  34;  Hudson  v.  Atchison  County,  12  Kan., 
140.  Compare  Cutting  v.  Gilbert,  5  Blatch.,  359;  Wood  v.  Bangs,  1  Dak., 
179;  Goodwin  t7.  Savannah,  53  Ga.,  410. 

Where  a  national  bank  has  paid  under  protest  the  tax  assessed  upon  its 
shareholders,  a  bill  in  equity  on  the  grotmd  of  multiplicity  of  suits  will  not 
lie  to  have  the  tax  adjudged  invalid,  but  an  action  at  law  may  be  brought 
to  recover  back  the  money.  Kimball  v.  National  Bank,  1  111.  Ap.,  209. 
Compare  Albany,  etc..  Bank  v.  Maher,  9  Fed.  Rep.,  884.  A  joint  bill  will 
not  lie  where  the  only  joint  interest  is  in  a  question  of  law ;  as  where  a 
number  of  kinds  of  business  aie  taxed,  and  persons  employed  in  them  seek 
'to  contest  the  taxation.  McGrath  v,  Newton,  29  Kan.,  364.  This  principle 
49 
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ner,  a  number  of  pereons,  so  that  the  question  involved  can  be 
presented  without  confusion  by  one  bill  filed  by  all  or  any 
number  of  those  thus  affected,  there  seems  to  be  no  suflBoient 
reason  why  a  joint  bill  should  not  be  permitted.  The  reasons 
favoring  it  are,  that  it  avoids  the  necessity  of  a  multipUcity  of 
suits,  and  the  attendant  trouble  and  expense ;  and  the  objec- 
tion that  the  interests  of  complainants  are  several  is  sufficiently 
met  by  the  fact  that  complete  justice  may  be  done  to  all  in 
one  suit  on  the  single  issue ;  whereas,  if  the  parties  did  not 
join,  the  same  issue  must  be  passed  upon  in  separate  suits 
brought  by  the  several  complainants.  Although  there  has 
been  some  hesitation  in  sanctioning  such  bills,  the  weight  of 
authority  is  decidedly  in  favor  of  supporting  them,  and  this 
method  of  redress  is  now  most  commonly  resorted  to  where 
the  case  is  appropriate  for  it.' 

said  to  be  applicable  where  a  number  of  persons  in  the  sarae  business  are 
separately  assessed.    Youngblood  v.  Sexton,  32  Mich. ,  406. 

One  person  cannot  file  a  bill  to  restrain  the  collection  of  a  tax  from 
another.  Missouri  River,  etc.,  R.  R.  Co.  uWheaton,  7  Kan.,  232.  To  a  bill 
filed  by  a  stockholder  to  restrain  illegal  taxation  of  the  corporation,  the  cor- 
poration must  be  made  a  party.     Davenport  v.  Dows,  18  Wall.,  626. 

The  United  States  Supreme  Court  cannot  acquire  jurisdiction  where  in- 
junction is  sought  by  several  tax  payers  who  are  taxed  severally  and  no  one 
of  them  to  the  amount  of  $5,000.     Russell  v.  Stansell,  105  U.  S.,  303. 

A  joint  bOl  cannot  be  filed  to  set  aside  sales  made  of  the  complainants' 
lands  separately  for  a  sewer  assessment.  Brunner  v.  Bay  City,  46  Mich., 
236. 

A  city  cannot  enjoin  the  collection  within  it  of  a  tax  to  pay  bonds  alleged 
to  be  illegal.  "  The  city  has  no  property  subject  to  taxation,  and  whether 
the  taxes  levied  upon  citizens  shall  be  collected  or  not  is  a  matter  of  their 
own  concern."    Waverley  u.  Auditor,  100  111.,  354. 

iBuU  V.  Read,  13  Grat.,  78;  Johnson  v.  Drummond,  20  Grat.,  419;  Floyd 
V.  Gilbreath,  27  Ark.,  675;  Stevens  v.  Rutland,  etc.,  R.  R.  Co.,  29  Vt.,  545; 
Holmes  v.  Baker,  16  Gray,  259;  Mott  v.  Pennsylvania  R.  R.  Co.,  30  Pa. 
St.,  39;  Page  v.  Allen,  58  Pa.  St.,  338;  Manly  v.  Raleigh,  4  Jones'  Eq.,  370; 
Galloway  v.  Jenkins,  63  N.  C,  147;  Kerr  v.  Lansing,  17  Mich.,  34;  Scofield 
V.  Lansing,  17  Mich.,  487;  Motz  v.  Detroit,  18  Mich.,  495;  Webster  v.  Har- 
winton,  33  Conn.,  131 ;  Terret  v.  Sharon,  34  Coim.,  105;  Sherman  v.  Carr,  8 
R.  I.,  481;  Upington  v.  Oviatt,  34  Ohio  St.,  282;  Vanover  v.  The  Justices, 
37  Ga.,  354;  Baltimore  v.  Porter,  18  Md.,  284;  La  Fayette  v.  Cox,  5  Ind., 
88;  Baltimore  i\  GiU,  31  Md.,  875;  Nill  v.  Jenkinson,  15  Ind.,  425;  Olivers. 
Keightley,  24  Ind.,  514;  Harward  v.  St.  Clair,  etc.,  Company,  51  lU.,  130; 
Hooper  o.  Ely,  46  Mo.,  505;  Steiner  v.  Franklin  County,  48  Mo.,  167;  Barr 
V.  Deniston,  19  N.  H.,  170;  McMillan  v.  Lee  County,  3  la.,  311;  Mande- 
ville  V.  Riggs,  3  Pet.,  482;  King  v.  Wilson,  1  Dill.,  555;  Coulson  v.  Portland, 
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But  the  mere  saving  of  the  expense  of  several  suits  at  law, 
where  each  of  the  complainants  has  an  adequate  remedy,  is 
no  ground  for  sustaining  a  joint  suit  in  equity  where  no  other 
ground  of  equitable  rehef  is  apparent.  This  is  well  explained 
by  the  supreme  court  of  Connecticut,  in  a  case  in  which  a  joint 
petition  was  filed  to  restrain  the  collection  from  several  com- 
plainants of  sewer  assessments  made  upon  their  lands  sever- 
ally, and  which  were  claimed  to  be  illegal.  "  The  multiplicity 
of  suits,  which  the  petition  seeks  to  avoid,  does  not  injuriously 
affect  any  one  of  the  petitioners.  ISTo  one  of  them  has  occasion 
to  expect  any  such  multiplicity  affecting  himself.  One  suit  is 
all  that  any  one  of  them  has  to  fear,  and  the  object  of  this  biU 
would  seem  to  be  to  relieve  these  parties  severally  from  that 
one  suit,  and  to  consolidate  the  apprehended  litigation.  In 
other  words,  to  enforce  a  consolidation  rule  by  means  of  the 
extraordinary  powers  of  the  court  of  chancery.  If  the  assess- 
ment were  against  one  person  only,  it  is  not  claimed  that  he 
could  transfer  from  a  court  of  law  to  a  court  of  equity  the 
question  of  his  liabihty.  But  how  is  the  condition  of  any  one 
of  these  petitioners  the  worse  because  others  are  assessed  for 
the  same  improvement?  It  would  undoubtedly  be  convenient 
to  try  the  questions  relating  to  these  warrants  in  one  compre- 
hensive law  suit.  But  it  does  not  seem  to  the  court  that  the 
case  presented  by  the  biU  is  one  of  such  irreparable  injury,  or 
of  inadequate  relief  at  law,  as  to  warrant  us  in  taking  it  away 
from  the  legal  tribunals." ' 

Deady,  481.  For  a  case  under  the  Kansas  statute,  see  Wyandotte,  etc., 
Bridge  Co.  v.  Wyandotte  County,  10  Kan.,  326.  See,  also,  Bristol  v.  Johnson, 
34  Mioh.,  123;  Albany,  etc.,  Bank  v.  Maher,  9  Fed.  Eep.,  884;  19  Blatch.,  175; 
Louisville,  etc.,  Co.  v.  Gaines,  3  Fed.  Rep.,  266;  Greedup  v.  Franklin  Co., 
30  Ark.,  101 ;  Vaughan  v.  Bowie,  30  Ark.,  278 ;  City  Nat.  Bank  v.  Paducah, 
2  FUpp.,  61;  BlandtrflE  v.  Harrison  Co.,  50  la.,  164;  Newsmeyer  v.  Railroad 
Co.,  52  Mo.,  81;  Corrothers  v.  Board  of  Education,  16  W.  Va.,  527;  Chesa- 
peake, etc.,  R.  Co.  V.  Miller,  19  W.  Va.,  408;  Schumacker  v.  Toberman,  56 
Cal.,  508. 

If  the  bill  is  filed  to  have  taxes  declared  void,  the  several  municipalities 
concerned  should  be  joined  as  defendants.  Adams  v.  Auditor-General,  43 
Mich.,  453.  The  parties  who  unite  as  complainants  should  state  in  the  bill 
that  they  file  it  on  behalf  of  themselves  and  all  others  similarly  situated. 
McQung  V.  Livesay,  7  W.  Va.,  329;  Doonan  v.  Board  of  Education,  9  W. 
Va.,  246. 

^Seymour,  J.,  in  Dodd  v.  Hartford,  25  Conn.,  232,  238.  And  see  Sheldon 
V.  School  District,  25  Conn.,  224.    Compare  Savings  and  Loan  Association  v. 
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Protecting  the  Value  of  Securities.  "When  public  securities 
are  issued,  the  coupons  to  which  are  by  law  receivable  for  taxes, 
if  the  state  by  subsequent  enactment  undertakes  to  defeat  this 
right  and  the  tax  collectors  refuse  to  receive  the  coupons  in 
payment  of  taxes,  a  holder  of  coupons  who  does  not  show  that 
he  is  also  a  tax  payer  cannot  have  injunction  to  restrain  a  tax 
collector  from  such  refusal.  A  bill  for  the  purpose  is  without 
precedent.' 

Personal  Taxes.  When  a  tax  as  assessed  is  only  a  personal 
charge  against  the  party  taxed,  or  against  his  personal  prop- 
erty, it  is  difficult  in  most  cases  to  suggest  any  ground  of 
equitable  jurisdiction.  Presumptively  the  remedy  at  law  is 
adequate.  If  the  tax  is  illegal  and  the  party  makes  payment, 
he  is  entitled  to  recover  back  the  amount.  The  case  does  not 
differ  in  this  regard  from  any  other  case  in  which  a  party  ig 
compelled  to  pay  an  illegal  demand ;  the  illegality  alone  affords 
no  ground  for  equitable  interference,  and  the  proceedings  to 
enforce  the  tax  by  distress  and  sale  can  give  none,  as  these 
only  constitute  an  ordinary  trespass.  To  this  point  the  decis- 
ions are  numerous.'    The  exceptions  to  this  rule,  if  any,  must 

Aiistin,  46  Cal.,  416 ;  Houghton  v.  Austin,  47  Cal.,  646 ;  Central  Pacific  E.  E. 
Co.  V.  Corcoran,  48  Cal.,  65 ;  Harkneas  v.  Board  of  Pub.  Works,  1  MacAr.,  131. 

Tax  payers  may  unite  in  a  bill  to  enjoin  payment  of  the  whole  tax  when 
tlie  interest  is  common,  even  though  there  may  be  no  specific  equities  in 
favor  of  individual  complainants.    Sherman  t>.  Benford,  10  E.  I.,  059. 

iMarye  v.  Parsons,  114  U.  S.,  325. 

2 Brewer  v.  Springfield,  97  Mass.,  152;  Durant  v.  Eaton,  98  Mass.,  469; 
Loud  V.  Charlestown,  99  Mass.,  208;  Wliiting  v.  Boston,  106  Mass.,  89;  Hun- 
neweU  v.  Charlestown,  106  Mass.,  350;  Rockingham  Savings  Bank  v.  Ports- 
mouth, 63  N.  H.,  17;  Eitter  w.  Patch,  13  Cal.,  298;  Berri  v.  Patch,  12  Cal., 
299;  Worth  v.  Fayetteville,  Winst.  Eq.  (N.  C),  70;  WiUiams  v.  Detroit,  3 
Mich.,  560;  Conley  v.  Ghedic,  6  Nev.,  222;  Van  Cott  v.  Supervisors  of  MU- 
waukee,  18  Wis.,  347;  Greene  v.  Mumford,  5  E.  I.,  473;  McCoy  v.  Chilli- 
cothe,  3  Ohio,  870;  Dodd  v.  Hartford,  25  Conn.,  233;  Sayre  v.  Tompkins,  23 
Mo.,  443;  Barrow  v.  Davis,  46  Mo.,  394;  MoPikei).  Pew,  48  Mo.,  535;  Hop- 
kins r;.  Lovell,  47  Mo.,  103;  Leslie  v.  St.  Louis,  47  Mo.,  474;  Lockwoodt). 
St.  Louis,  24  Mo.,  20;  Fowler  v.  St.  Joseph,  37  Mo.,  338;  Deane  v.  Todd,  33 
Mo.,  90;  Youngblood  v.  Sexton,  33  Mich.,  406;  Hagenbuch  v,  Howard,  34 
Mich.,  1;  Baltimore  v.  Eailroad  Co.,  21  Md.,  50;  Dows  v.  Chicago,  11  Wall., 
108;  Hannewinkle  v.  Georgetown,  15  Wall.,  547;  Baldwin  v.  Tucker,  16 
Fla.,  358;  Savings  Bank  v.  Portsmouth,  52  N.  H.,  17;  Brown  v.  Concord,  56 
N.  H.,  375;  Clark  ?;.  Ganz,  21  Mum.,  387. 

The  doctrine  of  these  cases  is  very  succinctly  stated  by  Bigelow,  Ch.  J., 
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be  of  cases  which  are  to  be  classed  under  the  head  of  irrepa- 
rable injury;  as  when  the  enforcement  of  a  tax  might  destroy 
a  valuable  franchise ;  *  or  when  property  is  levied  upon  which 
possesses  a  peculiar  value  to  the  owner  beyond  any  possible 
market  value  it  can  have ;  ^  and  other  like  cases  where  the  re- 
covery of  damages  would  be  inadequate  redress.  A  case  would 
be  exceptional,  also,  if  under  the  law  no  remedy  could  be  had 
to  recover  back  moneys  paid.'  It  must  be  conceded,  however, 
that  the  courts  in  some  states  go  further,  and  sustain  the  remedy 
by  injunction  in  all  cases  of  illegal  taxation;  proceeding  in 
doing  so  upon  the  ground  that  "when  officers  or  individ- 
uals have  no  legal  authority  to  lay  a  tax,  and  they  assume 
the  right ;  or  when  persons  are  vested  with  the  legal  authority 
to  lay  a  tax  for  a  specified  purpose,  but  instead  of  exercising 
that  power  they  proceed  to  impose  a  tax  which  the  law  has 
not  authorized,  or  lay  it  for  fraudulent  or  unauthorized  pur- 

in  Brewer  v.  Spring-field,  97  Mass.,  152,  154.  "Until  the  plaintiffs  havs 
been  compelled  to  pay  the  tax  which  they  allege  to  have  been  illegally  as- 
sessed upon  them,  they  have  sufiEered  no  wrong.  When  they  have  paid  it 
they  Can  recover  it  back  by  an  action  at  law,  which  would  furnish  them  an 
adequate  and  complete  remedy."  See,  also,  Brooklyn  v.  Messerole,  26 
Wend.,  133.  In  Connecticut,  taxes  on  real  and  personal  estate  are  held  to 
stand  on  the  same  footing.  See  Rowland  v.  School  District,  43  Coim.,  30. 
In  Illinois,  if  a  party  is  assessed  for  personalty  in  one  town  when  his  domi- 
cile is  ia  another,  he  may  enjoin  the  tax.  Sivwright  v.  Pierce,  108  HI.,  183; 
Halstead  v.  Adams,  108  111.,  609. 

Where  the  case  is  one  of  equitable  jurisdiction  the  court  may  give  relirf 
ns  to  the  whole  case,  though  as  to  some  part  of  it  there  would  be  remedy 
at  law.    Hebard  v.  Ashland  Co.,  55  Wis.,  145. 

iQsborn  v.  Bank  of  United  States,  9  Wheat.,  738,  where  an  officer  was 
enjoined  from  enforcing  a  heavy  state  tax  unlawfully  laid  on  a  branch  of 
the  Bank  of  the  United  States,  on  the  ground  that  to  enforce  it  would  drivB 
the  bank  from  the  state  and  work  irreparable  mischief.  See  Foote  v.  Ldnck, 
5  McLean,  016;  Wright  v.  Railroad  Co.,  64  Ga,,  783;  Cummings  v.  National 
Bank,  101  U.  S.,  153. 

2  See  Henry  v.  Gregory,  29  Mich.,  68,  70. 

5  First  Nat.  Bank  w.  Douglas  Co.  3Dill.,398.  Injunction  allowed  where  by 
statute  replevin  was  prohibited  and  the  collector  was  irresponsible.  Item- 
ing V.  James,  73  lU.,  78.  So  where  the  tax  had  been  paid.  Lewis  v.  Spen- 
cer, 7  W.  Va.,  689.  So  where  the  collector  was  proceeding  against  another 
party  than  the  one  assessed.  Seeley  u  Westport,  47  Conn.,  394.  But  this 
only  on  the  application  of  the  party  he  is  proceeding  against.  Waterbury 
Sav.  Bank  v.  Lawler,  46  Conn.,  343;  Archer  v.  Railroad  Co.,  103  lU.,  433. 
See  Columbus,  etc.,  R.  Co.  v.  Grant  Co.,  65  Ind.,  437. 
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poses ;  then  a  court  of  equity  will  interpose  to  afford  prevent- 
ive relief,  by  restraining  the  exercise  of  powers  perverted  to 
fraudulent  or  oppressive  purposes."  ^  But  in  the  large  majority 
of  cases  in  which  taxes  are  illegal,  there  is  no  fraud,  actual  or 
intended,  and  the  illegality  consists  in  an  erroneous  construc- 
tion of  powers,  or  in  the  unintentional  omission  of  some  nec- 
essary proceeding,  or  in  other  defect  not  inconsistent  with 
good  faith  on  the  part  of  officers ;  and  it  seems  a  great  stretch 
of  equitable  principles  to  treat  such  a  case  as  one  of  legal 
fraud,  and  to  be  remedied  on  that  ground.  The  equitable  ju- 
risdiction in  these  cases  has  grown  up  somewhat  imperceptibly, 
and  perhaps  owes  its  origin  as  much  to  an  idea  that  municipal 
officers,  in  the  authority  which  affects  the  property  of  the 
people,  are  exercising  a  trust  over  which  equity  may  properly 
assume  a  supervision,  as  to  any  supposed  fraud,  actual  or  con- 
structive, which  may  be  involved  in  their  illegal  action.^    In 

1  Drake  v.  Phillips,  40  III.,  388,  393,  per  Walker,  Ch.  J.  See,  also,  Foote 
V.  Milwaukee,  18  Wis.,  370;  Toledo,  etc.,  R.  R.  Co.  v.  La  Fayette,  2;3  Ind., 
233;  Commissioners  of  Clay  Co.  v.  Markle,  46  Ind.,  96;  Knight  v.  Flatrock, 
etc.,  Co.,  45  Ind.,  134;  Shoemaker  v.  Grant  Co.,  36  Ind.,  175;  Riley  v.  West- 
ern Union  Telegi-aph  Co.,  47  Ind.,  511 ;  Spencer  v.  Wheaton,  14  la.,  38;  St. 
aair  Board's  Appeal,  74  Pa.  St.,  353 ;  McKonkey  v.  Smith,  73  111.,  318 ;  Leb- 
anon V.  Railway  Co.,  77  111.,  539;  National  Bank  v.  Cook,  77  111.,  623. 

It  is  held  the  sale  of  land  should  be  enjoined  when  there  is  leviable  per- 
Bonalty.  Abbot  v.  Egerton,  53  Ind.,  196.  Also  that  if  the  tax  exceeds  the 
charter  limits,  tliis  is  ground  for  injunction.  Binkert  v.  Jansen,  94  lU. ,  383 ; 
St.  Clau-  School  Board's  Appeal,  74  Pa.  St.,  352. 

2 Mr.  High,  in  his  valuable  Treatise  on  the  Law  of  Injunctions,  says; 
"It  will  be  found  on  examination  that  courts  of  equity  have  been  inclined, 
in  the  case  of  assessments  by  municipal  corporations,  to  relax  somewhat 
the  stringency  of  the  rule  of  non-interference  as  applied  to  the  collection  of 
state  taxes.  Though  it  is  difficult  to  perceive  any  sufficient  reason  for  such 
distinction,  yet  the  distinction  itself  remains."  §  369.  See  Alexandria, 
etc.,  Co.  V.  District  of  Columbia,  1  Mack.,  317. 

In  Missouri  it  is  said,  "  Tliis  court  has  been  disposed  to  regard  with  favor 
proceedings  which  are  preventive  in  their  character,  rather  than  compel  the 
injured  party  to  seek  redress  after  the  damage  is  accomplished."  Overall 
V.  Ruenzi,  67  Mo.,  303,  307.  But  this  perhaps  to  avoid  multiplicity  of  suits. 
See  Ranney  v.  Bader,  67  Mo.,  476,  480;  Marsh  v.  Supervisors,  43  Wis.,  503. 

In  Wisconsin,  by  statute,  if  it  appears  in  a  suit  to  enjoin  a  tax  that 
the  tax  is  void,  the  proceedings  may  be  stayed  until  a  reassessment  can  be 
made.  See  Kingsley  v.  Supervisors,  49  Wis.,  649;  Clark  v.  Lincoln  Co.,  54 
Wis.,  580 ;  Griggs  v.  St.  Croix  Co.,  30  Fed.  Rep.,  341.  In  Illinois,  by  statute, 
an  excess  in  a  tax  may  be  enjoined.  Mee  v.  Paddock,  83  111.,  494.  As  to 
the  proof  to  make  out  an  excessive  school  tax,  see  Gage  v.  Bailey,  102  HI. , 
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vievsr  of  the  conflict  in  the  decisions  regarding  the  basis  of 
equitable  jurisdiction,  it  seems  advisable  to  classify  somewhat 
the  cases  which  have  been  decided,  indicating,  wherever  neces- 
sary, the  points  of  divergence. 

JExcessive  Assessments.  For  excessive  assessments,  when 
fraud  is  not  charged,  there  can  be  no  relief  in  equity.  The 
remedy  must  be  such  as  the  statute  has  given.' 

Irregular  Taxation.  A  tax  will  not  be  restrained  on  the 
ground  merely  that  it  is  irregular  or  erroneous.  Errors  in  the 
assessment  do  not  render  the  tax  void,  nor  are  they  necessarily 
injurious.  As  a  rule,  therefore,  they  do  not  constitute  any 
reason  whatever  against  the  tax  being  enforced.  Moreover 
the  law  has  provided  remedies  for  all  such  mere  irregularities 

11.  Where  a  party  is  assessed  for  property  neither  owned  nor  controlled  by 
him,  the  assessment  is  without  authority  of  law,  and  may  be  enjoined. 
Searing  v.  Heavy  Sides,  106  111.,  85. 

Where  a  bill  seelis  relief  which  a  board  of  review  might  have  given,  some 
excuse  must  be  shown  for  not  obtaining  it  there.  Johnson  v.  Roberts,  103 
ni.,  655. 

If  commissioners  have  acquu-ed  jurisdiction  of  a  proceeding  for  the  es- 
tablishment of  a  drain,  mere  irregularities  on  their  part  must  be  objected 
to  by  a  statutory  appeal,  not  by  applying  for  an  injunction.  Cauldwell  v. 
Curry,  93  Ind.,  363. 

iKimber  v.  Schuylkill  Co.,  20  Pa.  St.,  366;  Hughes  v.  Kline,  80  Pa.  St., 
237;  Everitt's  Appeal,  71  Pa.  St.,  216;  Hutchinson  v.  Pittsburgh,  72  Pa.  St., 
330.  An  injunction  would  seem  to  be  the  appropriate  remedy  whei-e  a  town 
makes  discriminations  in  the  discounts  on  taxes,  this  not  rendering  the  tax 
illegal.  Toby  v.  Wareham,  3  Allen,  594.  The  United  States  Supreme  Court 
cannot  inquire  whether  or  not  the  estimated  value  of  land  for  state  taxation 
is  excessive,  and  cannot  correct  errors  and  mistakes  of  detail  in  state  taxa- 
tion. Kelly  V.  Pittsburgh,  104  U.  S.,  78;  Davidson  v.  New  Orleans,  96 
U.  S.,  97. 

The  necessity  of  a  tax  for  a  purpose  embraced  in  a  municipal  charter 
is  not  for  the  determination  of  the  courts.  Hawkins  v.  Jonesboro,  63  Ga., 
537. 

Courts  will  not  relieve  from  the  payment  of  interest  and  penalties  on  the 
ground  of  the  party's  title  having  been  in  dispute.  Litchfield  v.  Hamilton 
Co.,  40  la.,  66.  But  they  may  relieve  where  the  penalty  is  unauthorized  and 
excessive.     Litchfield  v.  Webster  Co.,  101  U.  S.,  773. 

Equity  cannot  give  relief  against  an  assessment  for  taxation  in  considera- 
of  the  great  depreciation  in  value  resulting  from  public  causes,  e.g.,  a  re- 
bellion. Such  a  consideration  might  appropriately  be  addressed  to  the 
legislative  department,  but  not  to  the  judicial.  White  Sulphur  Springs  Co. 
V.  Robinson,  8  W.  Va.,  542, 
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and  errors  as  do  not  go  to  the  foundation  of  the  tax,  and 
parties  complaining  must  be  confined  to  these.*  The  cases 
cited  in  the  margin  will  show  the  application  of  this  rule  in  a 
great  variety  of  cases.^  Even  where  the  error  is  one  which 
might  he  damaging,  like  the  failure  of  a  review  board  to  meet, 
the  tax  will  not  be  enjoined  without  some  showing  that  in- 

1  Wagoner  v.  Loomis,  87  Ohio  St.,  571.  If  the  statutory  remedy  is  lost  by 
negligence,  equity  will  not  hiterfere.  "WiLkerson  v.  Walters,  1  Idaho,  N.  S.. 
564. 

2Dows  V.  Chicago,  11  Wall.,  108;  Hughes  v.  Kline,  30  Pa.  St.,  S37;  CUn- 
ton,  etc..  Appeal,  56  Pa.  St.,  315;  Chicago,  etc.,  R.  R.  Co.  v.  Frary,  33  111., 
34;  State  v.  Bremond,  38  Tex.,  116;  Jones  v.  Summer,  37  Ind.,  510;  Center, 
etc.,  Co.  V.  Black,  33  Ind.,  468;  Ottowa  v.  Walker,  31  111.,  605;  Metz  v.  An- 
derson, 33  111.,  410;  Purrington  v.  People,  79  111.,  11;  O'Neal  v.  Virginia, 
etc.,  Co.,  18Md.,l;  Mills  v.  Gleason,  11  Wis.,  470;  Mills  ?;.  Johnson,  17  Wis., 
598;  Brooklyn  v.  Messerole,  36  Wend.,  133;  Marklot  v.  Davenport,  17  la., 
379;  Westu  Whittaker,  37  la.,  598;  Iowa,  etc.,  Land  Co.  v.  Sac  Co.,  39  la., 
124;  Same  v.  Carroll  Co.,  39  la.,  151 ;  Litchfield  v.  Hamilton  Co.,  40  la.,  66; 
Dodd  V.  Hartford,  25  Conn.,  333;  Greene  v.  Mumford,  5  R.  I.,  473;  Law- 
rence V.  Killam,  11  Kan.,  499;  Smith  v.  Leavenworth,  9  Kan.,  396;  Kansas 
Pacific  R.  R.  Co.  v.  Russel,  8  Kan.,  558;  Merrill  v.  Gorham,  6  Cal.,  41; 
Stilz  V.  Indianapolis,  81  Ind.,  583;  Patterson  v.  Baumer,  43  la.,  477;  Al- 
bany, etc..  Mining  Co.  v.  Auditor-General,  37  Mich.,  391;  Kaehler  v.  Dob- 
berpuhl,  56  Wis.,  480;  Harrison  v.  Vines,  46  Tex.,  15;  Worley  v.  Harris,  82 
Ind.,  493;  Brown  v.  Herron,  59  Ind.,  61;  Aurora  v.  Lamar,  59  Ind.,  400; 
Challiss  V.  Atchison  Co.,  15  Kan.,  49;  Stebbuis  v.  Challiss,  15  Kan.,  55; 
Dundy  v.  Richardson  Co.,  8  Neb.,  508;  Sinclair  v.  Learned,  57  Mich.,  335; 
Perley  v.  Dolloff,  60  N.  H.,  504;  Frost  v.  Flick,  1  Dak.,  131.  If  an  inferior 
tribunal  decides  that  it  has  jurisdiction  of  proceedings  ending  in  a  tax  levy, 
objections  to  the  ruling  cannot  be  taken  for  the  first  time  in  proceedings  to 
enjoin  the  tax.    Reynolds  v.  Paris,  80  Ind.,  14. 

"The  power  of  the  chancellor  to  restrain  the  collection  of  revenue  is  one 
that  should  never  be  exercised  but  in  cases  where  the  tax  is  levied  on  prop- 
erty exempt  from  taxation,  where  it  is  doubly  taxed,  where  it  is  levied 
without  any  warrant  of  law  by  persons  having  no  power  to  make  the  levy, 
or  where  a  clear  case  of  fraud  in  making  the  valuation  of  the  property  is 
shown.  But  in  the  latter  case  the  proof  must  be  clear  and  irresistible,  and 
the  injury  likely  to  be  produced  considerable."  Union  Trust  Co.  v.  Weber, 
96  111.,  346.  See  Lemont  v.  Singer,  etc.,  Co.,  98  111.,  94.  If  a  tax  deed  is 
given  on  a  judicial  sale  it  will  not  be  enjoined  for  errors,  before  judgment. 
Moore  v.  Wayman,  107  111.,  192.  To  justify  enjoining  an  illegal  tax  the  ille- 
gality must  go  to  the  very  root  and  substance  of  the  tax,  as  would  a  failure 
to  observe  the  equality  provision  of  the  constitution.  London  v.  Wilming- 
ton, 78  N.  C,  109.  See  Brandirff  v.  Harrison  Co.,  50  la.,  164;  Delphi  v. 
Bowen,  61  Ind.,  29.  If  suit  is  brought  for  a  tax,  defense  to  it  must  be  made 
there,  and  equity  wiU  not  take  cognizance  of  complaints  afterwards.  Utah, 
etc.,  R.  Co.  V.  Crawford,  1  Idaho,  N.  S.,  770. 
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jury  resulted.!    JSTor  even  then  except  to  the  extent  of  the 
injury.^ 

It  is  not,  however,  a  mere  irregularity  when  one  is  denied 
his  legal  right  to  work  out  a  road  tax,  and  the  amount  is  de- 
manded in  money,'  nor  when  a  tax  once  paid  is  demanded  a 
second  time ;  ^  nor  when  property  is  unla^vfully  exempted  from 
taxation,  thereby  increasing  the  burden  upon  complainant ;  '* 
nor  when  property,  which  is  exempt  from  taxation  by  law,  is 

'Albany,  etc.,  Mining  Co.  v.  Auditor-General,  37  Mich.,  391;  Burt  v. 
Auditor-General,  39  Midi.,  136;  South  Platte  Land  Co.  v.  Crete,  11  Neb., 
344;  Molntyre  v.  White  Ci-eek,  43  Wis.,  620;  Foresman  v.  Chase,  68  Ind., 
500;  Ryan  i'.  Leavenworth  Co.,  30  Kan.,  185;  Sav.  &  Loan  Society  v.  Ord- 
■way,  38  Cal.,  (>79;  Sioux,  etc.,  R.  Co.  v.  Osceola  Co.,  45  la.,  168;  Perley  v. 
DoUoff,  60  N.  II.,  604;  Fi-ost  v.  Flick,  1  Dak.,  131 ;  Dundy  v.  Richardson  Co., 
8  Neb.,  GOB;  Carroll  Co.  v.  Graliam,  98  Ind.,  279;  Burlington,  etc.,  R.  Co.  •;;. 
Cass  Co.,  10  Neb.,  136. 

2  London  v.  Wilmington,  78  N.  C,  109;  Huck  v.  Railroad  Co.,  86  lU.,  352; 
Rioketts  v.  Spraker,  77  Ind.,  371.  That  there  was  sufficient  personalty  from 
which  a  tax  on  land  might  have  been  collected  is  no  ground  for  enjoining 
proceeding  against  the  land.  Foresman  v.  Chase,  68  Ind.,  500.  But  see 
Johnson  v.  liahn,  4  Neb.,  139,  contra. 

Equity  wiU  not  relieve  on  the  ground  of  a  very  slight  excess  in  the  levy. 
Smith  u  Leavenworth,  9  Kan.,  296.  Nor  on  the  ground  of  an  illegal  tax 
collected  of  con!i)lainant  in  former  years.  Fremont  v.  Mariposa  County,  11 
Cal.,  361.     See  Mcintosh  i;.  People,  93  111.,  540. 

An  injunction  will  not  be  awarded  merely  because  the  officer,  in  collect- 
ing, is  proceeding  in  a  mode  not  the  most  equitable,  if  he  is  only  doing  what 
the  statute  permits.  As  where  he  is  enforcing  the  mortgagor's  tax  against 
the  mortgagee.     People's  Savings  Bank  v.  Tripp,  13  R.  I.,  C21. 

To  defeat  a  tax  levied  to  pay  interest  on  municipal  bonds,  it  is  necessary 
to  show  the  bonds  are  void.  Edwards  v.  People,  G8  111.,  340.  Where  the 
plaintiff  was  taxed  for  part  of  his  personal  property,  which  was  also  regu- 
larly assessed  elsewhere,  this  was  held  to  be  merely  a  case  of  irregular  as- 
sessment, and  the  remedy  was  before  the  board  of  equaUzation.  Harris  v. 
Fremont  Co.,  03  la.,  639.  The  mere  failui'e  to  verify  an  assessment  does  not 
establish  the  fact  of  inequality  or  injustice.  To  warrant  an  injunction,  in- 
justice should  appear,  and  the  party  should  offer  to  pay  what  is  right,  Fi- 
field  V.  Mai'inette  Co.,  63  Wis.,  533,  criticising  Marsh  v.  Supervisors,  43  Wis., 
517.    IiTegulai-ities  wUl  not  be  presumed.    Moore  v.  Albany,  98  N.  Y.,  396. 

^Miller  v.  Gorman,  38  Pa.  St.,  309;  Biss  v.  New  Haven,  43  Wis.,  605; 
Sioux,  etc.,  R.  Co.  i>.  Osceola  Co.,  45  la.,  168. 

*  Commonwealth  v.  Supervisors  of  Colby,  39  Pa.  St.,  131.  To  entitle  one 
to  i-elief  from  double  taxation,  it  must  appear  that  he  has  paid  once.  Sav- 
ings &  Loan  Society  v.  Austin,  46  Cal.,  415. 

'Illinois  Central  R.  R.  Co.  v.  McLean  County,  17  111.,  391;  Mott  t).  Penn- 
sylvania R.  R.  Co.,  30  Pa.  St.,  9,  See  what  is  said  on  this  subject,  ante, 
chapter  VI. 


778  LAW   OF   TAXATION.  [cH.  XXIV. 

assessed ;  ^  nor  wlieii  one's  assessment  has  been  increased  with- 
out giving  him  the  notice  to  which  by  law  he  is  entitled.^  In 
all  these  cases  the  party  taxed  is  denied  a  substantial  right,  or 
his  tax  is  unlawfully  increased  beyond  his  due  proportion,  and 
his  right  to  an  adequate  remedy  is  unquestionable.  If,  how- 
ever, the  tax  is  a  personal  tax  only,  it  will  appear  from  the  ref- 
ences  to  decisions,  which  have  already  been  made,  that  in  a 
majority  of  the  states  the  remedy  by  injunction  would  not  be 
given,  and  the  party  would  be  turned  over  to  his  suit  at  law.' 

Tax  iipon  Lands;  Oloud  on  Title.  When  a  tax  is  assessed 
against  a  person  in  respect  of  his  ownership  of  lands,  and  is  a 
personal  charge  upon  him,  and  not  a  lien  upon  the  lands,  there 
can  be  no  grounds  for  equitable  interference  which  would  not 
exist  in  the  case  of  a  tax  assessed  upon  personalty.^  In  those 
states  in  which  a  personal  tax  would  be  restrained,  if  illegal,  a 
tax  upon  land  constituting  a  personal  charge  would  be  re- 
strained also.  In  other  states  it  would  not  be,  unless  some 
special  ground  of  equity  jurisdiction  appeared. 

1  Morris,  etc.,  Co.  v.  Jersey  City,  1  Beas.  Ch.,  227;  Jones  v.  Davis,  35  Ohio 
St.,  474. 

2 Darling  v.  Gunn,  50  111.,  424;  Cleghorn  v.  Postlewaite,  43  111.,  428;  Glass- 
ford  V.  Dorsey,  3  lU.  Ap.,  521. 

A  board  of  review  having  power  to  increase  an  assessment  on  notice,  if 
they  do  so  without  notice  the  tax  will  not  be  enjoined  without  proof  of  sub- 
stantial injustice.  Mclntyre  v.  White  Creek,  43  Wis.,  620.  But  if  the  in- 
crease is  by  unauthorized  persons,  the  tax  as  to  the  excess  will  be  restrained. 
Coolbaugh  v.  Huok,  86  lU.,  600. 

If  a  public  improvement  is  abandoned,  the  tax  laid  therefor  will  be  en- 
joined.    Worthea  v.  Badgett,  32  Ark.,  496. 

That  irregularities  are  feared  is  no  ground  for  injunction.  Louisville,  etc., 
R.  Co.  V.  Bate,  22  Fed.  Rep.,  480.  If  a  city  has  authority  to  enjoin  one  from 
continuing  his  business  who  fails  to  pay  his  license  tax,  such  person  cannot 
enjoin  the  city  from  collecting  the  tax.  New  Orleans  v.  Becker,  81  La. 
An.,  644;  Goldsmith  v.  New  Orleans,  31  La.  An.,  046. 

3  To  the  point  that  equity  will  give  no  relief  in  tax  cases  where  the  remedy 
at  law  is  adequate,  the  following  additional  cases  may  be  referred  to: 
Weaver  v.  State,  39  Ala.,  535;  Dodd  v.  Hartford,  25  Conn.,  232;  Magee  v. 
Denton,  5  Blatch.,  130;  Missouri  River,  etc.,  R.  R.  Co.  v.  Wheaton,  7  Kan., 
232. 

*  See  WUhams  u.  Detroit,  3  Mich.,  560;  Brewer  u.  Springfield,  97  Mass., 
152;  Greene  v.  Mumford,  5  R.  I.,  474;  Hunnewell  v.  Charlestown,  106 
Mass.,  350;  Henry  t).  Gregory,  29  Mich.,  68;  Norton  «.  Boston,  119  Mass., 
194. 
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If  the  tax  is  a  lien  upon  lands,  it  may  then  constitute  a 
cloud  upon  the  title ;  and  one  branch  of  equity  jurisdiction  is 
the  removal  of  apparent  clouds  upon  the  title,  which  may  di- 
minish the  market  value  of  the  land,  and  threaten  a  possible 
loss  of  it  to  the  owner.  A  cloud  upon  one's  title  is  something 
which  constitutes  an  apparent  incumbrance  upon  it,  or  an  ap- 
parent defect  in  it ;  something  that  shows  prima  facie  some 
right  of  a  third  party,  either  to  the  whole  or  some  interest  in 
it.^  An  illegal  tax  may  or  may  not  constitute  such  a  cloud. 
If  the  alleged  tax  has  no  semblance  of  legality ;  if,  upon  the 
face  of  the  proceedings,  it  is  wholly  unwarranted  by  law,  or 
for  any  reason  totally  void,  so  that  any  person  inspecting  the 
record  and  comparing  it  with  the  law  is  at  once  apprised  of 
the  illegality,  the  tax,  it  would  seem,  could  neither  constitute 
an  incumbrance,  nor  an  apparent  defect  of  title;  and,  there- 
fore, in  law,  could  constitute  no  cloud.  If  this  be  so,  the 
jurisdiction  which  is  exercised  by  courts  of  equity,  to  relieve 
parties  by  removing  clouds  upon  their  titles,  could  not  attach 
in  such  a  case.  This  has  been  held  in  many  cases.^  The  case 
of  an  assessment  made  under  an  unconstitutional  law  is  such  a 
case,''  and  so  is  one  in  which  two  or  more  parcels  of  land  ap- 

iSee  Sanders  v.  Yonkers,  63  N.  Y.,  489;  Temple  Grove  Seminary  v. 
Cramer,  98  N.  Y.,  131. 

SMesserole  v.  Brooklyn,  8  Paige,  198;  Wiggin  v.  N.  Y.,  9  Paige,  16;  Van 
Doren  v.  N.  Y.,  9  Paige,  388 ;  Livingston  v.  Hollenbeck,  4  Barb.,  9,  16 ;  Van 
Rensselaer  v.  Kidd,  4  Barb.,  17;  Bouton  v.  Brooklyn,  15  Barb.,  375;  Cox  v. 
CUft,  3  N.  Y.,  118;  Scott  v.  Onderdonk,  14  N.  Y.,  9;  Hatch  v.  Buffalo,  38 
N.  Y.,  376 ;  NeweU  v.  Wheeler,  48  N.  Y.,  486 ;  Dean  v.  Madison,  9  Wis.,  402 ; 
Head  v.  James,  13  Wis.,  641 ;  Shepardson  v.  Supervisors  of  Milwaukee,  38 
Wis.,  593 ;  Milwaukee  Iron  Co.  v.  Hubbard,  39  Wis.,  51 ;  Floyd  v.  Gilbreath, 
37  Ark.,  675;  MobUe,  etc.,  E.  R.  Co.  v.  Peebles,  47  Ala.,  317;  Robinson  v. 
Gaar,  6  Cal.,  273;  Buoknall  v.  Story,  86  Cal.,  67;  Ewing  v.  St.  Louis,  5 
Wall.,  413;  Hannewinkle  v.  Georgetown,  15  Wall.,  547;  Crane  v.  Randolph, 
30  Ark.,  579;  Detroit  •«.  Martin,  34  Mich.,  170;  Curtis  v.  East  Saginaw,  35 
Mich.,  508;  Briggs  v.  Johnson,  71  Me.,  335;  Harkness  v.  Board  of  Public 
Works,  1  MacA.,  131;  Eastman  «.  Thayer,  60  N.  H.,  408;  Busbee'y.  Lewis, 
85  N.  C,  332. 

swells  V.  Buffalo,  80  N.  Y.,  253;  Townsend  v.  New  York,  77  N.  Y.,  543, 
which  cites  many  cases.  An  assessment  declared  void  in  one  proceeding  for 
want  of  authority  in  those  who  laid  it  must  be  considered  void  as  to  all  other 
persons,  and  therefore  no  lien  or  cloud  upon  title.  Chase  v.  Chase,  95  N. 
Y.,  373.  There  is  no  cloud  on  title  when  the  facts  which  are  relied  on  to 
show  it  ai-e  not  such  as  per  se  to  convey  an  apparent  right,  title  or  interest 
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pear  by  the  record  to  have  been  sold  together  when  the  law 
forbids  it.^ 

"When,  however,  the  illegality  or  fatal  defect  does  not  appear 
on  the  face  of  the  record,  but  must  be  shown  by  evidence  all- . 
unde,  so  that  the  record  would  make  out  a  prima  facie  right 
in  one  who  should  become  purchaser,  and  the  evidence  to  rebut 
this  case  may  possibly  be  lost,  or  be  unavailable  from  death  of 
witnesses  or  other  cause,  or  when  the  deed  given  on  a  sale  of  the 
lands  for  the  tax  would,  by  statute,  be  presumptive  evidence 
of  a  good  title  in  the  purchaser,  so  that  the  purchaser  might 
rely  upon  that  for  a  recovery  of  the  lands  until  the  illegahties 
were  shown,  the  courts  of  equity  regard  the  case  as  coming 
within  their  ordinary  jurisdiction,  and  have  extended  relief  on 
the  ground  that  a  cloud  on  the  title  existed  or  was  imminent. 
The  cases  on  this  point  are  numerous,  and  in  considerable 
variety,  as  would  be  anticipated  in  view  of  the  different  tax 
systems  under  which  they  have  been  made.^    It  has  been 

in  the  property.    Gilman  v.  Van  Brunt,  39  Minn.,  271.    See  O'Muloahy  v. 
Morer,  27  Minn.,  449. 

Where  a  controller's  certificate  of  sale  shows  illegality  on  its  face,  it 
will  be  presumed  he  will  give  no  deed  upon  it,  and  he  will  not  be  enjoined 
from  doing  so  unless  he  threatens  it.  Clark  v.  Davenport,  95  N.  Y.,  478. 
Where  the  property  of  the  State  University  was  taxed,  which  was  clearly 
exempt,  and  the  tax  could  create  no  cloud,  it  was  held  that  an  injunction 
should  not  issue.    Hollister  v.  Sherman,  63  Cal.,  38. 

'Lawrence  v.  Zimpleman,  37  Ai-k.,  643.  If  the  proceeding  is  illegal  in 
part  only,  it  may  be  set  aside  as  to  that  part.  Strusburgh  v.  New  York,  87 
N.  Y.,  452.  A  firm  cannot  enjoin  the  sale  of  the  individual  property  of 
one  of  the  members  for  a  tax  against  the  firm,  but  the  owner  himself  must 
sue.     Lyle  v.  Jacques,  101  111.,  644. 

A  bill  to  set  aside  a  tax  as  a  cloud  upon  title  may  be  filed  any  time  after 
the  tax  is  laid.  Roe  v.  Lincoln  Co.,  56  Wis.,  66,  citing  Mitchell  v.  Milwau- 
kee, 18  Wis.,  92.  And  see  Peck  v.  School  District,  21  Wis.,  516.  If  the 
bill  is  filed  with  reference  to  the  taxes  of  a  single  year,  relief  will  not  be 
given  as  to  the  taxes  of  other  years  under  the  prayer  for  general  relief. 
Beach  v.  Shoen maker,  18  Kan.,  174. 

2Hannewinkle  v.  Georgetown,  15  Wall.,  547;  Dows  v.  City  of  Chicago,  11 
Wall.,  108;  Dean  v.  Madison,  9  Wis.,  402;  Weeks  v.  Milwaukee,  10  Wis.,  242; 
Jenkins  v.  Rock  County,  15  Wis.,  11;  Mitchell  v.  Milwaukee,  18  Wis.,  92; 
Crane  v.  JanesviUe,  20  Wis.,  305;  Grimmer  v.  Sumner,  21  Wis.,  179;  Hamil- 
ton V.  Fond  du  Lac,  25  Wis.,  490 ;  Siegel  v.  Outagamie  County,  26  Wis.,  70 
Judd  V.  Fox  Lake,  28  Wis.,  583;  Shepardson  v.  Milwaukee,  28  Wis.,  593 
Wals  V.  Grosvenor,  31  Wis.,  681;  Conway  v.  Waverley,  15  Mich.,  257 
Palmer  v.  Rich,  12  Mich.,  414;  Scofield  v.  Lansing,  17  Mich.,  437;  Ken 
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held  in  some  cases  that  if  the  purchaser  at  a  tax  sale  must  take 
upon  himself  the  burden  of  showing  the  regularity  of  the  pro- 
ceedings, so  that  the  deed  itself  is  not  frima  facie  evidence  of 
title,  the  owner  of  the  record  title  was  suflBciently  protected  in 
this  rule  of  law,  and  a  bill  in  equity  would  not  lie  on  his  behalf 
to  remove  the  hen  of  the  tax,  or  to  set  aside  the  deed  after  a 
sale.'  And  in  Connecticut  it  is  held  that  although  a  proceed- 
ing may  cast  a  cloud  upon  title,  yet  if  the  evidence  to  rebut  the 

yon  V.  Duchene,  21  Mich.,  498;  Shell  v.  Martin,  19  Ark.,  139;  Chaplin 
V.  Holmes,  37  Ark.,  414;  Polk  v.  Rose,  25  Md.,  153;  Weller  v.  St.  Paul,  5 
Minn.,  95 ;  Gage  v.  Eohrbach,  56  lU.,  263 ;  Gage  v.  Billings,  56  111.,  268 ;  Reid 
V.  Tyler,  56  111.,  288 ;  Gage  v.  Chapman,  56  111.,  811 ;  Barnett  v.  Cline,  60  111., 
205;  Reed  v.  Rebor,  63  111.,  240;  Lee  v.  Ruggles,  62  111.,  427;  Moers  v.  Smed- 
ley,  6  Johns.  Ch.,  28;  Pettit  v.  Shepherd,  5  Paige,  493;  Oakley  v.  Trustees^ 
of  Williamsburg,  6  Paige,  262 ;  Hanlon  v.  Supervisors  of  Westchester,  57 
Barb.,  383;  Van  Doren  v.  New  York,  9  Paige,  388;  Scott  v.  Onderdonk,  14 
N.  Y.,  9;  Ward  v.  Dewey,  16  N.  Y.,  519;  Hatch  u  Buffalo,  38  N.  Y.,  276; 
Allen  V.  Buffalo,  39  N.  Y.,  386;  Overing  v.  Foote,  43  N.  Y.,  390;  Crooke  v. 
Andrews,  40  N.  Y.,  547;  Newell  v.  Wheeler,  48  N.  Y.,  486;  Hey  wood  v.  Buf- 
falo, 14  N.  Y.,  534;  Lapp  v.  Morrill,  8  Kan.,  678;  Harmer  v.  BoUng,  8  Cal., 
384;  Cohen  v.  Sharp,  44  Cal.,  39;  Ward  v.  Ward,  3  Hayw.,  226;  Leigh  u. 
Everheart's  Executors,  4  T.  B.  Monr.,  879;  HaiTison  v.  Haas,  35  Ind.,  381; 
Morris  Canal,  etc.,  Co.  v.  Jersey  City,  13  N.  J.  Eq.,  337;  Lockwood  v.  St. 
Louis,  34  Mo.,  30;  Fowler  v.  St.  Joseph,  37  Mo.,  328;  Morrison  v.  St.  Paul, 
9  Minn.,  103;  Weber  v.  San  Francisco,  1  Cal.,  455;  Robinson  v.  Gaar,  6  Cal., 
873;  Hardenburg  v.  Kidd,  10  Cal.,  403;  Ritteru  Patch,  13  Cal.,  398;  Pixley  v. 
Huggins,  15  Cal.,'137;  Burr  v.  Hunt,  18  Cal.,  303;  Bucknall  v.  Story,  36  Cal., 
67;  Houghton  v.  Austin,  47  Cal.,  646;  Arrington  v.  Liscom,  34  Cal.,  365; 
Coulson  V.  Portland,  Deady,  481;  Huntington  v.  Central  Pacific  R.  R.  Co., 
2  Sawyer,  508;  Thomas  v.  Gain,  35  Mich.,  155;  Marquette,  etc.,  R.  Co.  v. 
Marquette,  35  Mich.,  504:  Mayall  v.  St.  Paul,  30  Minn.,  394;  Burhngton, 
etc.,  R.  Co.  V.  Clay  Co.,  13  Neb.,  367;  Mechanics'  Bank  v.  Kansas  City,  73 
Mo.,  555;  Hare  v.  Carnall,  39  Ark.,  196;  Brooks?;.  Howland,  58  N.  H.,  98; 
Greedup  v.  Franklin  Co.,  80  Ark.,  101;  Vaughan  v.  Bowie,  30  Ark.,  378; 
RusseU  V.  Deshon,  124  Mass.,  843;  Davis  v.  Boston,  139  Mass.,  377;  Minn. 
Linseed  Oil  Co.  v.  Palmer,  30  Minn.,  468;  SewaLl-y.  St.  Paul,  20  Minn.,  511; 
Rood  V.  Mitchell  Co.,  39  la.,  444. 

It  is  no  answer  to  the  bill,  in  such  a  case,  that  the  tax  might  have  been  col- 
lected from  personal  property.  Scofleld  v.  Lansing,  17  Mich.,  437.  The 
cloud  upon  the  title  is  presumptively  removed  when  personal  property  suffi- 
cient to  satisfy  the  tax  is  levied  upon.  Henry  «.  Gregory,  29  Mich.,  68. 
Sale  of  the  land  may  be  enjoined  on  a  showing  that  there  is  personalty  suffi- 
cient subject  to  levy.  Johnson  v.  Hahn,  4  Neb.,  139.  Making  of  a  deed  on 
a  sale  may  be  enjoined.     Worthen  v.  Badgett,  82  Ark. ,  496. 

1  Guest  V.  Brooklyn,  79  N.  Y.,  624,  citing  Sharp  u  Speir,  4  Hill,  76; 
Adams  v.  R.  R.  Co.,  10  N.  Y.,  828;  Merritt  v.  Portchester.  71  N.  Y.,  309; 
Hilton  V.  Bender,  69  N.  Y.,  75,    See,  also,  Minturn  v.  Smith,  3  Sawy.,  143. 
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prima  facie  case  is  of  record,  easily  attainable  and  not  likely  to 
be  lost,  so  that  ultimately  the  owner  would  be  sure  to  vindicate 
his  title,  the  court  of  equity  might  in  its  discretion  refuse  an 
injunction.!  On  the  other  hand,  there  are  many  cases  which 
ignore  the  distinction  between  proceedings  void  on  their  face 
for  illegality,  and  proceedings  which,  though  illegal  in  fact,  are 
on  their  face  presumptively  valid,  and  wliich,  if  they  do  not 
give  relief  on  the  ground  of  illegality  alone,  will  give  it  on  the 
ground  that  any  sale  of  the  land  under  proceedings  which 
assume  to  be  by  authority  of  law,  and  are  conducted  by  public 
officers  empowered  to  make  such  sales,  is  such  a  cloud  upon 
the  title  of  the  owner  as  he  ought,  in  equity,  to  be  relieved 
against,  if  the  officers  are  proceeding  unlawfully,  and  have  no 
authority  in  fact.^  There  is  much  to  be  said  in  favor  of  the 
rule  adopted  in  these  cases,  which  is  certainly  a  convenient  rule, 
and  enables  a  party  whose  title  is  threatened,  however  feebly, 
to  settle  all  questions  concerning  it  once  for  all,  and  thus  put 
an  end  to  any  annoyance  or  prejudice  that  might  in  any  con- 
tingency otherwise  result.' 

1  Waterbury  Savings  Bank  v.  Lawler,  46  Conn.,  243.  It  is  proper  to  add 
to  relief  the  condition  of  paying  taxes.  Phelps  v.  Harding,  87  111.,  442 ;  Far- 
well  u.  Harding,  96  111.,  32;  Dtrrfee  v.  Murray,  7  111.  Ap.,  313;  Smith  v. 
Gage,  12  Fed.  Rep.,  32;  Steuart  v.  Megler,  54  Md.,  454. 

2  See  Burnett  v.  Cincinnati,  3  Ohio,  73 ;  Culbertson  v.  Cincinnati,  16  Oliio, 
574;  Ottawa  v.  Walker,  21  111.,  605,  and  cases  cited;  Chicago,  etc.,  R.  E. 
Co.  V.  Frary,  23  111.,  84;  Barnard  v.  Hoyt,  63  Bl.,  341 :  Holland  v.  Baltimore, 
11  Md.,  186;  Baltimore  v.  Porter,  18  Md.,  284;  Litchfield  v.  Polk  Co.,  18  la., 
70;  Pugh  V.  Youngblood,  69  Ala.,  296;  Leshe  v.  St.  Louis,  47  Mo.,  474.  And 
see  Blackwell  on  Tax  Titles,  483 ;  High  on  Injunctions,  ch.  VII,  where  the 
cases  are  collected  with  the  author's  usual  industry  and  care.  The  occupant 
of  lands,  though  he  be  not  the  owner,  may  file  a  bill  to  remove  the  cloud 
cast  by  an  Ulegal  tax.  Barnard  v.  Hoyt,  63  111.,  341.  If  the  sale  was  made 
after  the  time  to  which  by  statute  the  hen  was  continued,  it  is  ultra  vires 
and  should  be  set  aside.  Field  v.  West  Orange,  37  N.  J.  Eq.,  434;  Johnson 
V.  Van  Horn,  45  N.  J.,  136. 

3  When  record  between  other  parties  will  be  evidence  in  the  suit.  Gage  v. 
Busse,  7  111.  Ap.,  433.  When  bill  should  be  dismissed  without  prejudice,  and 
the  effect.  Gamble  r.  East  Saginaw,  43  Mich.,  367.  Where  land  of  a  pai-t- 
ner  was  sold  for  a  pai-tnership  assessment  which  was  altogether  void,  it  was 
held  there  need  be  no  tender  of  the  sum  paid  by  the  purchaser.  Wilmerton 
V.  PhiUips,  103  111.,  78.  An  owner  of  the  reversion  in  trust  may  file  a  bill  to 
set  aside  a  sale  as  a  cloud,  but  he  must  tender  the  taxes  due  at  the  time  of  sale 
and  which  have  since  accrued.  Steuart  v.  Megler,  54  Md.,  454.  What  the 
bill  must  charge.    Jenks  v.  Hatheway,  48  Mich.,  536.    Amending  the  bill 
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It  is  proper,  in  vacating  a  tax,  or  a  sale  for  taxes,  as  a  cloud 
upon  title,  to  require  the  party  to  pay  any  sum  that  is  either  a 
legal  or  an  equitable  charge  against  him,  and  whicli  will  be 
affected  by  the  decree.*  If  the  tax  were  wholly  illegal  in  its 
essentials,  of  course  no  such  requirement  could  be  made,  for  no 
equity  would  support  it.^ 

Quieting  Title  after  a  Bale.  If  land  has  been  actually  sold 
and  conveyed  for  a  tax,  the  original  owner  remaining  in  pos- 
session may  have  the  vaUdity  of  the  sale  tested  by  a  bill  in 
equity,  filed  for  the  purpose  of  quieting  his  title.  The  suit  is 
analogous  to  a  suit  to  remove  a  cloud  from  the  title  and  is  gov- 
erned by  the  same  principles.  Courts  of  law  cannot  give  the 
party  rehef  in  such  a  case,  as  he  cannot  bring  ejectment,  being 
himself  in  possession ;  and  no  other  form  of  action  is  provided 
by  the  common  law  for  such  a  case.  And  where  the  ofiicers 
have  proceeded  to  sale  and  conveyance,  even  though  the  de- 
fects in  the  title  are  apparent  of  record,  and  the  deed  is  not 
'prima  facie  evidence  of  title,  it  may  perhaps  be  possible  to  dis- 
tinguish the  case  from  one  in  which  the  void  proceedings  are 
only  impending.  While  they  are  in  progress,  it  may  be  as- 
sumed that  the  ofiicers  will  pause  in  their  illegal  action  before 
any  sale  is  reached ;  but  when  sale  is  actually  made,  and  a  con- 
to  add  a  formal  pai'ty  and  giving  incidental  relief  as  to  personalty.  Folkerts 
V.  Power,  42  Mich.,  283.  * 

1  See  Peckham  v.  Millikan,  99  Ind.,  353,  citing  Harrison  v.  Haas,  25  Ind., 
281;  McWhianey  v.  Brinker,  64  Ind.,  360.  Also  Peacock  v.  Games,  110 
lU.,  99. 

A  judgment  in  an  action  between  individuals  involving  the  validity  of  a 
tax  levy  and  sale  does  not  estop  the  state.  Ohnsted  Co.  v.  Bai'ber,  31  Minn., 
356. 

2  Guidry  v.  Broussard,  32  La.  An.,  934.  See,  on  this  general  subject,  Bar- 
row V.  Lapene,  30  La.  An.,  310;  Stafford  v.  Twitchell,  33  La.  An.,  530; 
Hopkins  v.  Succession  of  Daunoy,  33  La.  An,,  1423 ;  Oil  Works  Case,  34  La. 
An.,  355.  Where  one  has  become  the  owner  of  the  title  to  land  with  knowl- 
edge of  an  outstanding  tax  title,  he  cannot  have  such  title  set  aside  because, 
by  a  mistake  of  the  ti-easurer,  he  was  unable  to  buy  the  title  himself  at  the 
sale.    Gow  v.  Tidrick,  48  la.,  284. 

In  Louisiana  it  is  held  that  a  purchaser  from  the  state  of  a  void  tax  title 
inay  be  proceeded  against  to  set  it  aside  without  making  the  state  a  party. 
Denegre  v.  Gerac,  35  La.  An.,  952;  Budd  v.  Houston,  36  La.  An.,  959.  A 
cestui  que  trust  who  is  equitable  owner  may  be  complainant.  Flint,  etc.,  B. 
Co.  V.  Auditor-General,  41  Mich.,  635. 
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veyance  has  been  given,  which,  though  void,  may  affect  the 
market  value  of  the  land,  there  would  seem  to  be  no  very  con- 
clusive reason  why  equity  should  not  interfere  and  decree  a 
cancelment  of  the  void  claim.'  If  the  tax  purchaser  has  entered 
into  possession  of  the  land,  the  original  owner  has  an  adequate 
remedy  by  suit  at  law  in  ejectment ;  and  to  this  he  must  re- 
sort.^ When  neither  party  has  actual  possession,  if  the  statute 
has  authorized  the  action  of  ejectment  to  be  brought  on  the 
constructive  possession,  which  either  may  claim  by  virtue  of 
the  conveyances  which  he  holds,  the  suit  at  law  would  appear 
to  be  the  adequate  remedy  in  such  a  case  also.' 

Fraud.  A  tax  founded  on  a  fraudulent  assessment  will  be 
enjoined.  An  assessment  is  not  fraudulent  merely  because  of 
being  excessive,  if  the  assessors  have  not  acted  from  improper 

'See  Yancey  v.  Hopkins,  1  Munf.,  419;  Holland  v.  Baltimore,  11  Md.,  188; 
Polk  V.  Rose,  25  MJ.,  153;  Almony  v.  Hicks,  3  Head,  39;  Head  v.  Fordyce, 
17  Cal.,  149;  Hartford  v.  Chipman,  21  Conn.,  488;  Fonda  v.  Sage,  48  N.  Y., 
173 ;  Brownell  v.  Storm  Lake  Bank,  63  la.,  754.  If  complainant  by  his  bill 
makes  out  a  case  for  relief,  it  is  not  necessary  for  him  to  aver  that  he  has 
paid  the  taxes.  Polk  v.  Rose,  25  Md.,  153.  In  Mis.sissippi  an  owner  out  of 
possession  may  file  a  bill  to  have  a  tax  title  held  by  a  party  in  possession  set 
aside  as  a  cloud  on  title,  though  the  court  of  chancery  cannot  award  pos- 
session. Wofford  V.  Bailey,  57  Miss.,  239.  The  same  rule  prevails  in  Indi- 
ana ;  and  if  the  party  out  of  possession  succeeds  in  his  suit,  the  decree  will 
be  evidence  in  his  favor  in  a  suit  to  recover  possession.  Farrar  v.  Clark,  97 
Ind.,  447.  In  the  same  State  the  holder  of  the  tax  title  may  file  a  bijl  to 
quiet  his  title  or  to  have  the  lien  of  the  tax  established  if  the  title  proves  de- 
fective.    Locke  V.  Cattell,  96  Ind.,  291. 

2  The  court  of  chancery  is  not  the  proper  tribunal  for  settling  titles  to  land 
generally.  Munson  v.  Munson,  28  Conn.,  582;  Thayer  v.  Smith,  9  Met.,  469; 
Sanderliu  v.  Thompson,  2  Dev.  Ch.,  539;  Devaux  v.  Detroit,  Har.  Ch.,  98; 
Blackwood  v.  Van  Vleet,  11  Mich.,  252. 

3  Parish  v.  Eager,  15  Wis,,  532;  Bonnell  v.  Roane,  20  Ark.,  114;  Scott  v. 
Watkins,  22  Ark.,  556.  It  is  not  competent  to  give  relief  in  equity  against 
the  party  in  actual  possession ;  he  having  a  constitutional  right  to  a  trial  by 
jury.  Tabor  v.  Cook,  15  Mich.,  322.  See  Springer  v.  Rosette,  47  IlL,  233; 
Locke  V.  Cattell,  96  Ind.,  291.  As  to  bill  by  tax  purchaser,  and  what  he 
must  aver,  see  Belcher  v.  Mhoon,  47  Miss.,  613.  A  suit  to  quiet  title  as 
against  tax  claims  held  by  the  state  will  not  lie  without  a  statute  providing 
for  it.  Burrill  v.  Auditor-General,  46  Mich.,  256.  In  Kansas,  if  a  bill  to 
quiet  title  is  dismissed,  the  complainant  may  have  compensation  for  im- 
provements. MiUbank  v.  Ostartag,  24  Kan.,  462.  See  Coe  v.  Farwell,  24 
Kan.,  566.  As  to  when  a  tender  should  be  made  in  filing  bUl,  see  Cartwright 
V.  McFadden,  24  Kan.,  682. 
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motive ; '  but  if  it  is  purposely  made  too  high  through  prejudice 
or  a  reckless  disregard  of  duty  in  opposition  to  what  must  nec- 
essarily be  the  judgment  of  all  competent  persons,^  or  through 
the  adoption  of  a  rule  which  is  designed  to  operate  unequally 
upon  a  class  and  to  violate  the  constitutional  rule  of  uni- 
formity,' the  case  is  a  plain  one  for  the  equitable  remedy  by 
injunction.  So  is  any  case  in  which  a  tax  is  rendered  unequal 
or  unfair  by  fraudulent  or  reckless  conduct  of  officers,*  or  in 
which  the  party  is  deprived  by  like  practices  of  important 
rights  which  the  law  intends  to  secure  to  him ;  such,  for  in- 
stance, as  the  right  of  appeal  from  an  assessment,  or  to  be 
heard  by  the  board  of  review  before  his  assessment  should  be 
raised.'  But  mere  irregularities  in  the  proceedings  of  tax  offi- 
cera  do  not  make  out  fraud,  or  even  give  evidence  of  it.' 
And  fraud  must  be  alleged  and  proved :  all  presumptions  are 
against  it.' 

'  Pacific,  etc.,  Co,  v.  Lieb,  83  HI.,  603;  Hamilton  v.  Rosenblatt,  8  Mo.  Ap., 
237.    Even  though  irregularly  made.    Gage  v.  Evans,  90  HI.,  569. 

2  Chicago,  etc.,  R.  Co.  v.  Cole,  75  IlL,  591;  Albany,  etc.,  R.  Co.  t;.  Canaan, 
16  Barb.,  244;  Leflferts  v.  Calumet,  21  Wis.,  688 ;  Milwaukee  Iron  Co.  c.  Hub- 
bard, 29  Wis.,  51;  Merrill  v.  Humphrey,  34  Mich.,  170;  Republic  Life  Ins. 
Co.  V.  PoUak,  75  IlL,  293;  Ottowa,  eta,  Co.  v.  McCaleb,  81  IlL,  556;  Wright 
V.  Raihroad  Co.,  64  Ga.,  783. 

'Cummings  v.  National  Bank,  101  U.  S.,  153;  Pelton  c.  National  Bank, 
101  U.  a,  143. 

*  Only  so  much  as  appears  to  be  unreasonable  should  be  enjoined.  Chatta^ 
nooga  V.  Railroad  Co.,  7  Lea,  561;  Trustees  v.  Guenther,  19  Fed.  Rep.,  395; 
Merrill  u  Humphrey,  34  Mich.,  170.  If,  in  spite  of  valid  legislation  com- 
promising the  tax  with  the  tax  payer,  the  officer  attempts  to  proceed  to  sale, 
he  will  be  enjoined.  Tallassee  Mfg.  Co.  v.  Glenn,  50  Ala.,  489.  If  a  munic- 
ipality sells  lands  with  a  representation  tha*  there  are  no  taxes  against  them, 
it  will  be  enjoined  from  enforcing  back  taxes.  County  v.  Am.  Emigrant 
Co.,  93  U.  S.,  134 

•'See  Cleghorii  v.  Postlewaite,  43  HI.,  438;  Darling  v.  Gunn,  50  111.,  434. 
Each  of  these  was  a  case  in  which  an  assessment  was  increased  without 
notice  to  the  person  assessed,  and  the  collection  was  enjoined.  The  case  is 
not  distinctly  put  on  the  ground  of  fraud,  it  being  sufficient,  under  the  Illi- 
nois decisions,  that  the  party  had  been  illegally  deprived  of  his  right  to  be 
heard  before  his  assessment  should  be  increased. 

6  Wagoner  v.  Loomis,  37  Ohio  St.,  571 ;  Perley  v.  DollofE,  60  N.  H.,  504 

'Pacific,  etc.,  Co.  v.  Lieb,  88  IlL,  603.    As  to  sufficiency  of  allegations,  see 
Delphi  V.  Bowen,  61  Ind.,  29.    Failure  to  collect  taxes  no  proof  of  fraud. 
Mitchell  V.  Craven  Co.,  74  N.  C,  487. 
50 
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Bills  of  Interpleader.  It  is  possible  for  cases  to  arise  in 
which  the  same  sum  of  money  is  demanded  as  a  tax  under 
conilictino-  claims  by  different  officers — or,  in  city  cases  under 
peculiar  ordinances,  by  a  contractor  and  an  officer.  Conflict- 
ing claims  may  also  arise  where  one  is  taxed  as  representing 
another,  in  the  capacity  of  agent,  trustee  or  otherwise,  or  as 
officer  of  a  corporation  representing  the  shareholders,  and 
where  the  person  beneficially  interested  contests  the  tax.  Such 
cases  may  possibly  justify  a  bill  of  interpleader,  as  the  most 
ready  method  of  determining  to  whom  the  custodian  of  the 
fund  is  under  obligation  to  make  payment.' 

Action  at  law  against  assessors.  The  wrong  which  results 
in  injury  to  the  tax  payer  is  very  likely  to  originate  with  the 
assessor.  The  action  of  that  oflficer,  when  property  is  taxed  by 
value,  determines  the  proportion  which  shall  be  levied  on  each 
individual  tax  payer;  and  the  taxation  is  equal  or  unequal  ac- 
cording as  the  assessor  performs  hib  duty  well  or  ill.  When 
WTong  results,  therefore,  it  is  natural  to  inquire  whether  there 
raa^"^  not  be  a  remedy  therefor  against  the  assessor;  and  this 
inquiry  must  be  answered  on  a  consideration  of  the  nature  of 
assessors'  duties,  and  of  the  reasons,  both  public  and  personal, 
that  bear  upon  the  pohcy  and  justice  of  individual  responsi- 
bility. 

It  has  long  been  considered  of  the  very  highest  importance, 
that  when  questions,  either  of  law  or  fact,  are  referred  to  the 
judgment  of  an  officer  selected  for  the  purpose  of  passing  upon 
them,  he  should  be  guarded  by  such  rules  of  protection  that 
in  acting  he  should  be  under  no  concern  regarding  personal 
consequences,  so  that  the  free  exercise  of  an  unbiased  judg- 
ment may  be  expected  from  him.  To  ensure  to  him  the  neces- 
sary feeling  of  security,  it  is  necessary  that  he  be  altogether 
exempt  from  responsibility  to  such  interested  parties  as  may 
be  dissatisfied  with  his  conclusions,  and  who  might  be  inchned, 
if  the  law  permitted  it,  to  call  him  to  personal  account  for  his 
mistakes  or  faults  of  judgment,  and  endeavor  to  recover  from 

iSee  Thomson  v.  Ebbets,  Hopk.  Oh.,  273;  Mohawk  &  H.  R.  E.  Co.  v. 
Olute,  4  Paige,  384. 

A  bill  of  interpleader  will  not  lie  at  the  suit  of  an  executor  to  compel  two 
towns  to  determine  in  which  he  is  taxable.  His  remedy  is  at  law  after  pay- 
ment to  one  of  the  towns.    Macy  v.  Nantucket,  131  Mass.,  351. 
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him  a  compensation  for  any  loss  that  they  may  have  suffered  aa 
a  result  of  his  action.  The  policy  and  justice  of  this  exemption 
are  so  plain  and  reasonable  that  the  rule  meets  with  universal 
assent,  and  is  applied  in  aU  cases  where  functions  of  a  judicial 
nature  are  exercised.  "  They  who  are  intrusted  to  judge  ought 
to  be  free  from  vexation,  that  they  may  determine  without 
fear ;  the  law  requires  courage  in  a  judge,  and  therefore  pro- 
vides security  for  the  support  of  that  courage." '  "  Judges 
have  not  been  invested  with  this  privilege  for  their  own  pro- 
tection merely ;  it  is  calculated  for  the  protection  of  the  people 
by  insuring  to  them  a  calm,  steady  and  impartial  administra- 
tion of  justice."  ^  And  this  principle  of  protection  is  not  lim- 
ited in  its  application  to  the  judges  of  courts,  but  extends  to 
aU  ofRcers  who  have  duties  to  perform  which  in  their  nature 
are  judicial,  and  which  are  to  be  performed  according  to  the 
dictates  of  their  judgment.  Instances  of  this  nature  are  the 
decisions  of  highway  officers,  that  a  person  claiming  exemp- 
tion from  a  road  assessment  is  not  exempt  in  fact,'  or  that  one 
assessed  is  in  default  for  not  working  out  the  assessment,^  or 
that  a  road  should  or  should  not  be  laid  out  on  a  prescribed 
line ; '  and  the  rule  applies  to  the  appraisement  of  damages  when 
property  is  taken  under  the  eminent  domain ;  °  to  action  of  in- 
spectors of  elections  who  are  to  decide  questions  of  fact  which 
determine  the  qualifications  of  voters ; '  of  school  directors  in 

1  Bamardiston  v.  Soane,  6  How.  St.  Tr.,  1096,  per  North,  Ch.  J. 

2Taaffe  v.  Downes,  3  Moore,  P.  C,  36,  n.  See  Floyd  v.  Barker,  12  Eep., 
23;  Mostyn  v.  Fabrigas,  Cowper,  161;  Gamett  v.  Farrand,  6  B.  &  C,  611; 
Mills  V.  Collett,  6  Bing.,  85;  Holroyd  v.  Bean,  3  B.  &  Aid.,  473 ;  Pike  v.  Car- 
ter, 3  Bing.,  78;  Dicas  v.  Lord  Brougham,  6  C.  &  P.,  249;  Lowther  v.  Earl 
of  Radnor,  8  East,  113;  Basten  v.  Carew,  3  B.  &  C,  653;  Yates  v.  Lansing, 
6  Johns.,  283,  391;  S.  C,  9  Johns.,  395;  Stewart  v.  Hawley,  31  Wend.,  553; 
Weaver  v.  Devendorf,  3  Denio,  117;  VaU  v.  Owen,  19  Barb.,  32;  Hill  v.  Sel- 
hck,  21  Barb.,  207;  Wilkes  v.  Dinsman,  7  How.,  89;  Hoggatt  v.  Bigley,  6 
Humph.,  330;  Walker  v.  Hallock,  33  Md.,  389;  Gordon  v.  Farrar,  3  Doug. 
(Mich.),  411;  'Wall  v.  Trumbull,  16  Mich.,  338;  Gregory  v.  Brooks,  37  Conn., 
365;  Bradley  «.  Fisher,  13  Wall.,  335;  Fuller  v.  Gould,  30  Vt.,  643;  Wilson 
V.  Marsh,  34  Vt.,  353. 

3  Harrington  ».  Commissioners,  etc.,  3  McCord,  400. 

< Freeman  v.  Cornwall,  10  Johns.,  470. 

'Sage  V.  Laiirain,  19  Mich.,  137. 

6 "Van  Steenburgh  v.  Bigelow,  3  Wend.,  43. 

■^Gordon  v.  Farrar,  3  Doug.  (Mich.),  611;  Jenkins  v.  Waldron,  11  Johns., 
114;  Miller  v.  Eucker,  1  Bush,  135;  Carter  v.  Harrison,  5  Blackf.,  138;  Eail 
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deciding  upon  the  removal  of  a  teacher ;  ^  of  corporate  authori- 
ties in  passing  upon  questions  of  suspension  of  members ;  ^  of 
members  of  a  township  board  in  deciding  upon  the  allowance 
of  claims ;  ^  and  the  like.  In  many  of  these  cases  it  will  be  per- 
ceived that  the  officer  who  is  held  exempt  is  one  who,  in  the 
main,  performs  ministerial  functions  only;  but  this  is  unim- 
portant, if  in  the  particular  case  complained  of  he  Avas  exercising 
a  discretionary  authority,  or  one  which,  by  law,  was  confided 
to  his  deliberate  judgment.* 

If  the  duties  of  assessors  are  in  their  nature  judicial,  then 
this  principle  apphes,  and  they  are  entitled  to  rely  upon  it  for 
their  protection.  The  proper  remedy  for  erroneous  decisions 
on  their  part  will  then  be  seen  to  be,  not  a  suit  at  law  to  hold 
them  to  personal  responsibihty,  but  some  direct  proceeding  to 
correct  tlie  error,  and  prevent  the  injurious  consequences  likely 
to  flow  from  it. 

"  In  the  imperfection  of  human  nature,"  it  has  been  said  by 
an  eminent  judge,  "  it  is  better  that  an  individual  should  occa- 
sionally suffer  a  Avrong  than  that  the  course  of  justice  should 
be  impeded  and  fettered  by  constant  and  perpetual  restraints 
and  apprehensions  on  the  part  of  those  who  are  to  adminis- 
ter it."  *  But  the  law  does  not  intend  that  wrong  shall  result 
in  any  case;  it  gives  remedies  which  are  supposed  to  be 
adequate  for  all  wrongs,  and  we  are  to  see  now  whether  the 
particular  remedy  of  a  personal  action  at  law  is  given  against 
assessors. 

That  the  duty  of  these  officers  calls  into  action  the  judicial 
function  is  unquestionable.  They  are  called  upon  to  value 
estates,  and  they  must  do  so  on  their  best  judgment  under  all 
the  circumstances  which  go  to  affect  the  value.  They  should 
do  this  impartially  as  between  the  several  persons  whose  estates 
they  are  to  value,  and  for  the  same  reasons  as  apply  in  the 

V.  Potts,  8  Humph,  225;  Peavey  v.  Eobbins,  3  Jones'  L.,  339;  Caulfleld  v. 
Bullock,  18  B.  Monr.,  494;  Elbin  v.  "Wilson,  33  Md.,  135;  Friend  v.  Hamill, 
34  Md.,  298;  Geotchens  v.  Mathewson,  5  Lans.,  214. 

1  Burton  v.  Fulton,  49  Pa.  St.,  151. 

'Harmanu  Tappenden,  1  East,  555. 

'Wall  V.  TrumbuU,  16  Mich.,  228. 

Oenkins  v.  Waldron,  11  Johns.,  114;  Weaver  v.  Devendorf,  8  Denio,  117; 
Wall  V.  Trumbull,  16  Mich.,  228. 

^liord  Tenterden,  Ch.  J.,  in  Gai-nett  v.  Ferrand,  6  B,  &  C,  611. 
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case  of  judges  of  courts,  they  should  fear  no  one  and  have 
motive  for  favoring  no  one.  If,  therefore,  it  shall  be  found 
that  one  of  these  officers  has  made  an  excessive  assessment,  he 
cannot  be  held  personally  responsible  for  the  error,*  whether 
it  result  from  an  erroneous  view  of  the  facts  or  of  the  law? 

But  even  a  judge,  if  he  claims  immunity,  must  be  careful  not 
to  assimie  a  jurisdiction  which  the  law  does  not  confer  upon 
him.  If  persons  assume  to  be  assessors  when  they  are  not, 
they  may  justly  be  held  responsible  as  trespassers ;  ^  and  the 
lawful  assessor,  if  he  assumes  an  authority  to  decide  upon  the 
rights  of  others  in  cases  which  the  law  has  not  confided  to  his 
judgment,  is  in  general  responsible  to  the  same  extent  as  if  he 
possessed  no  official  character  whatever.  The  office  protects 
him  only  when  he  keeps  within  the  hmits  which  have  been  prer 
scribed  for  his  official  action ;  when  he  exceeds  those  he  lays 
aside  his  official  character,  and  must  rely  for  his  protection  on 
the  same  principles  behind  which  citizens  in  private  life  must 
defend  themselves.  A  case  in  illustration  is  that  of  the  assess- 
ment of  a  personal  tax  upon  persons  who  are  not  resident 
within  the  district,  and  consequently  not  subject  to  the  juris- 
diction of  the  assessors.*    Others  are  where,  in  extending  the 

1  Dillingham  v.  Snow,  5  Mass.,  547;  Easton  ».  Calendar,  11  Wend.j  90; 
Weavers.  Devendorf,  3  Denio,  117;  Vail  v.  Owen,  19  Barb.,  38;  Brown  ij. 
Smith,  24  Barb.,  419;  People  v.  Reddy,  43  Bai-b.,  589 ^  Vose  v.  Willard,  47 
Bai-b.,  320;  Bell  v.  Pierce,  48  Barb.,  51;  Barhyte  v.  Shepherd,  85  N.  Y.,  238; 
Western  E.  R.  Co.  v.  Nolan,  48  N.  Y.,  513;  Pentland  v.  Stewart,  4  Dev.  & 
Bat.,  386;  Steam  Navigation  Co.  v.  Wasoo  County,  2  Or.,  206;  MacMot  v. 
Davenport,  17  la.,  379;  Muscatine  Western  E.  E.  Co.  v.  Horton,  38  la.,  S3; 
Walker  v.  Hallock,  33  Ind.,  239;  LUienthal  v.  CampbeU,  22  La.  An.,  600; 
Wall  V.  Trumbull,  16  Mich.,  238;  Wilson  v.  Marsh,  34  Vt.,  353;  San  Jose 
Gas  Co.  V.  January,  57  Cal.,  614;  MoDaniel  v.  Tebbetts,  60  N.  H.,  497. 

2  See  Williams  v.  Weaver,  75  N.  Y.,  30.  An  assessor  held  not  liable  for 
committing  the  tax  warrant  to  himself  as  collector,  under  an  erroneous 
view  of  the  law.     Lincoln  v.  Chapin,  133  Mass.,  470. 

3  Allen  V.  Archer,  49  Me.,  346.  A  tax  levied  without  an  assessment  is  of 
course  void.     Shewalter  v.  Brown,  35  Miss.,  433. 

<Mygatt  V.  Washburn,  15  N.  Y.,  316;  Wade  v.  Matterson,  4  Lans.,  159; 
Hennan  v.  Stevens,  43  Me.,  437;  Martin  v.  Mansfield,  3  Mass.,  419;  Ware  v. 
Peroival,  61  Me.,  391;  Agry  v.  Young,  11  Mass.,  330;  Gfage  v.  Currier,  4 
Pick.,  399;  Sumner  w.  Dorchester,  4  Pick.,  361;  Inglee  v.  Bosworth,  5  Pick., 
498;  Freeman  v.  Kenney,  15  Pick.,  44;  Lyman r.  Fiske,  17  Pick.,  331 ;  Henry 
V.  Edson,,  3  Vt.,  499;  Fairbanks  v.  Kittridge,  34  Vt.,  9;  Bailey  v.  Buellj  59 
Barb.,  158,  and  50  N.  Y.,  662;  Bennett  v.  Buffalo,  17  N.  Y.,  383;  Clark  v. 
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tax  after  the  assessment  is  made,  thej  spread  upon  the  roll  a 
sum  never  lawfully  voted,'  or  a  sum  m  excess  of  that  which  by 
law  is  to  be  levied  for  the  year,  or  in  excess  of  that  which  has 
been  lawfully  voted ;  -  or  a  sum  which  has  been  voted  for  an 
milawfol  purpose.' 
It  is  not  an  excess  of  jurisdiction,  however,  if  the  officer 

Norton,  49  X.  T.,  243;  "Westfalli;.  Preston,  49  Barb.,  349;  Dorwin  v.  Strick- 
land, 57  X.  T.,  493.  In  Xew  York,  where  a  farm  is  situate  in  two  towns,  it 
is  assessable  only  in  the  one  in  ^\rHch  the  owner  resides,  and  an  assessment 
in.  the  other  would  render  the  assessor  liable.  Dom  v.  Backer,  61  N.  Y., 
851,  reversing  61  Barb.,  .597.  But  where  one  is  assessed  in  the  wrong  town 
bj  his  own  request,  he  cannot  maintain  an  action  against  the  assessors  for 
so  assessing  him.    Pease  v.  VThitneT,  8  Mass.,  93. 

An  assessor  is  personally  liable  if  he  commits  to  a  collector  a  tax  warrant 
\yhich  is  void  for  defects  apparent  on  its  face.  Atwell  v.  Zelufi,  26  Jlich., 
118.  Or  a  warrant  for  a  tax  purporting  to  be  voted  by  a  school  district  which 
has  no  existence.  Dickinson  v.  Billings,  4  Gray,  42 ;  Judd  v.  Thompson,  125 
Mass.,  533. 

I  As  where  a  school  tax  is  levied  which  was  voted  at  a  meeting  not  legally 
caUed.  Busser  r.  Leavitt,  12  Me.,  378;  Baldwin  v.  McCUnch,  1  Me.,  103; 
Colby  r.  Russell,  3  Me.,  207;  Mussy  r.  White,  3  Me.,  290;  Gardiner  v.  Gar- 
diner, 5  Jle.,  133;  Paine  v.  Ross,  5  Me.,  400;  Johnson  v.  Goodridge,  13  Me., 
29;  Barnard  v.  Argyle,  20  Me.,  296;  KeUar  v.  Savage,  20  Me.,  199;  With- 
ingtoni-.  Ereleth,  7  Pick.,  106;  Little  v.  MerrUl,  10  Pick.,  543.  A  tax  list 
made  out  before  a  tax  is  voted  is  void.  Mead  v.  Gale,  2  Denio,  233 ;  Gale  v. 
Mead,  4  Hill,  109.  This  was  a  case  in  which  a  tax  had  been  voted  and  the 
vote  afterwards  repealed,  and  at  a  later  meeting  the  repealing  vote  itself 
repealed.  Held,  that  the  tax  was  to  be  regarded  as  voted  at  the  date  of  tha 
last  meeting.  But  assessors  are  not  bound  to  go  behind  the  records  to  see 
that  a  meeting  was  properly  called.  Saxton  v.  Nimnu,  14  Mass.,  815 ;  libby 
V.  Bnmham,  1.5  Mass.,  144 

^Libby  v.  Bumham,  15  Mass.,  144;  Joyner  w.  School  District,  3  Cush.,  567; 
Drew  V.  Davis,  10  Vt.,  5013;  Grafton  Bank  v.  Kimball,  20  N.  H.,  107. 

iStetsjn  V.  Kempton,  13  JIass.,  27l';  Drewu.  Davis,  10  Vt.,  506.  The  lia- 
bility in  such  cases,  however,  would  probably  depend  upon  the  position  the 
assessor  occupies  under  the  statutes  of  his  state  relative  to  the  vote.  If 
the  assessor  is  himself  to  take  from  the  township  records  the  sums  voted,  and 
spread  them  upon  the  roll,  or  if  they  are  certified  to  him  in  detail,  so  that 
he  is  necessarily  informed  before  he  is  required  to  act  officially  what  sums 
are  legal  and  what  illegal,  it  seems  clear  that  he  cannot  fall  back  upon  the 
vote  for  his  protection.  But  if,  on  the  other  hand,  some  other  officer  is 
required  to  certify  to  him  in  gross  the  sums  voted,  and  he  is  then  to  spread 
the  amount  on  the  roU,  this  certificate,  if  m  due  form,  like  process  fair  on  its 
face,  should  constitute  his  sufficient  protection,  and  he  cannot  be  held  bound 
to  inquire  for  fllegaUties  behind  it.  See  WaU  v.  Trumbull,  16  Mich.,  328; 
Parish  V.  Golden,  35  X  Y.,  463.  And  compare  Judd  v.  Thompson,  125 
Uasa.,  553. 


ca-  xxnr-]  insacExoEs  vos.  wscaseritL  Acnom.  791 

enwneonsly  inclndes  in  his  estimate  property  not  belonging  to 
4Jie  person  assessed  or  not  within  the  di^riefc,  the  party  himself 
fodng  subject  to  tiie  jamdiction;i  nor  where,  in  ligtmg  f(w 
taxation  persom  and  property  within  the  jnrisdietion,  a  resi- 
dent is  erroneoasly  listed  for  taxation  who  «  not  liable;*  nor 
where  through  error  in  judgment  he  omits  from  his  roH  pw- 
sons  or  property  which  onght  to  be  taxed,  thereby  mcreas- 
iag  the  tax  npon  others;*  nor  where  he  extends  on  his  roll  a 

•Stidkiier  tJ,  Bangor,  30  Me.,  404;  Hemii^^gir^  t>.  Madiias,  ^  Me.,  443; 
fe»»m  t»-  Smith,  24  Barb.,  41»;  Wfflianis  «.  Sagti^,  -51  Mm*,,  120. 

^Sn^nst;.  Hinson,!  FlnLN.  C,  136;  Vail «.  Owoi,  19  Bai*.,  38;  Eastoa 
«.  Calendar,  11  Waid,,  99;  Weaver  t>,  Der^idotf,  3  Demo,  117;  Etown  u. 
Smifli,  34  Baib,,  419;  Bdl  t».  Pienap,  48  Barb.,  51;  Barliyte  ».  ai«[*«d,  35 
X-  Y.,  2tS,  25-5.  Ccoupare  KatMnal  Bank  «rf  CSt^nnng  t?.  Elmira,  aS  3».  Y., 
49;  Odittme  »,  Band,  .59  X.  H,,  .5'>1.  A  confaary-  decsicai  was  made  in 
Oridfey  V.  C3ailc,  3  Tk^,  40S,  hat  the  pcont  was  not  iOsf^assseA.  Mtertrarda 
etatxttes  ware  famed  ia  that  state;  to  protect  aase^ors  in  some  cases.  As, 
wh^etintm^mere  error  and  while  acting  witli  integrity  and  fidelity,  tiiey 
ammmed  a.j»mitm  not  tazaUe.  See  Baker  v.  Altoi,  31  Pidt.,  .%3;  Dmrant «. 
Baton,  SS  Mais.,  489.  So  tiie  statote  of  18^  provided  tiiat  -.ts^^^sm  shall 
not  be  leeponsoUefcir  the  a%segs»tneitt<tf  anytax  upon  the  iaibatataitts  at  atsf 
dbf,  town,  disstrict,  par&di  or  re]%iotis  eoaetj  ot  winth  fbey  are  asseaeora, 
wh^i  tiiereto  required  bjr  flie  ctmsstitxAeA  anthorities  ttierecrf,  bat  the  VatnBty, 
if  any,  tdkali  rest  redely  wjtti  socfa  <atf ,  etc.  J9e2d,  under  tim,  that  a^eseora 
wexe  not  liatJe  £w  errors  of  law  committed  without  frand  or  intentional 
wrong.  Jngftibata  v.  Do^gett,  5  Fide.,  431 ;  TywismeU  v.  Farsoim,  99  Mam., 
4W.  But  where  the  regafaz  agnegsment  hag  heea  made  tat  the  jear,  and 
witbf/at  aatfaority  of  law  tbejr  make  axuMiier,  tbey  are  lisiAe.  la^ee  v. 
BoeworHi,  T>  Fide,  4£^.  And  «ee  titrtber.  Gage  v.  Carrier,  4  Fide.,  399; 
Fre^nanf,  Kearny,  V)  Fide,  44;  Si^dam  v.  Keys,  13  Johns.,  444;  Peo^ 
V.  Sapenrintmi  of  Chenaago,  11  X,  Y,,  373;  L^man  ».  Fiske,  17  Fidt,,  331; 
Bafear  «,  Alkn,  21  Fwk.,  3®;  Griffin  v.  Rhaag,  11  Met.,  -?39.  The  above 
otatote  bdd  not  to  api^y  to  sdiool  di«Mc<».  litde  r.  3Ierrill,  lOFick.,.543; 
Trft  «-  Wood,  14  Piek,,  3<92.  An  act  eiManpting  af»««soi»  from  reqMBi»- 
WHty  except "  only  for  the  wjmt  of  int^rity  and  fidelitj' on  their  own  part," 
hdd  not  to  ^otect  them  fca*  asim:S!mBg  aSschooX  tax  for  a  district  having  no 
leg;alextsteiice.  'BsmiM  v.  PMter,iCmb.,4SfJ;  8.  C,  lOCtuih.,  418;  BkMs^ 
mmv.  BS^a^,40Taf,'^;  Jndd«.  Th««upson,133  3Iass.,  '^]@3,  Batinsndia 
rait  it  does  not  dev<4ve  on  the  amemnat  to  jv-ove  a  l^gal  organizataon.  Ibe 
organizatian  in  fact,  and  action  as  a  dissttict,  are  sufficient  prima  fade. 
Stevem  v.  Kewewmb,  4  Demo,  4SIX. 

»  DilHi^iam  ■».  Snow,  -5  Mass.,  3@9.  Where  taxes  w^e  irregol^y  assessed 
and  p«d  over  to  tiie  county  and  town,  and  the  a«8e^^j>rs,  to  avoid  suit,  re- 
funded it  tothe  tax  jtay^w,  and  the  town  voted  to  refund  to  tfa^n,  this  was 
hdd  agood  promise  as  to  the  town  tax,  bnt  not  as  to  the  others.  Nelson  j;. 
Milfor^  7  Fide,  18.    As  to  ti>e  liability  of  aaseasors  tor  refusing  to  a»«esi 
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tax  levied  under  an  unconstitutional  law.'  The  imperfection 
of  human  judgment  is  such  that  cases  falling  within  this  prin- 
ciple are  unfortunately  of  frequent  occurrence.^ 

Possibly,  assessors  should  be  held  liable  if,  by  neglect  of  duty, 
they  deprive  the  tax  payer  of  the  opportunity  of  being  heard 
before  the  board  of  review.*  The  distinction  which  runs 
through  the  cases  is  between  an  unlawful  assumption  of  au- 
thority which  has  not  been  conferred,  and  a  mistaken,  erro- 
neous or  irregular  exercise  of  authority  actually  possessed ;  the 
former  wiU  render  any  ofBlcer  liable  irrespective  of  the  good 

the  plaintiff,  whereby  he  lost  his  right  to  vote,  see  GrifBn  v.  Eising,  11  Met., 
339.  Whei-c  an  assessment  roll  is  void  because  not  made  in  time,  the  assessor 
is  held  not  estopped  from  objecting  to  a  tax  levied  against  himself  upon  it. 
Fletcher  v.  Trewalla,  60  Miss.,  963. 

»Edes  V.  Boardman,  58  N.  H.,  580. 

2McDaniel  v.  Tebbetts,  60  N.  H.,  497;  Parkinson  v.  Parker,  48  la.,  667. 
Assessors  are  not  liable  personally  for  error  in  judgment  in  deciding  whether 
upon  the  facts  one  is  liable  to  a  dog  tax.  Kobinson  v.  Eowland,  33  Hun, 
501.  Nor  for  overvaluation  of  bank  stock.  Williams  v.  Weaver,  75  N.  Y., 
30.  See  Barhyte  v.  Sliepherd,  35  N.  Y.,  238;  Woodman  v.  Auditor-General, 
53  Mich.,  28;  Perley  v.  DoUofif,  60  N.  H.,  504.  That  an  hregular  assessment 
affords  no  cause  of  action  against  assessors,  see  Sanfordu  Dick,  15  Conn., 
447 ;  Sprague  v.  Bailey,  19  Pick.,  436. 

■'See  Thames  Manuf.  Co.  v.  Lathrop,  7  Conn.,  550.  In  this  case  it  ap- 
peared that  the  law  required  the  assessment  list  to  be  filed  for  inspection  by 
the  1st  of  December.  It  was  not  filed  until  the  20th  of  that  month,  but 
this  was  ten  days  before  the  meeting  of  the  board  of  relief.  Held,  that  the 
selectmen  who  took  out  a  tax  warrant  on  this  list,  by  virtue  of  which  the 
property  of  a  person  taxed  was  seized,  were  liable  in  trespass.  See  note  on 
this  case  in  25  Vt. ,  27.  In  New  York,  where,  by  statute,  the  last  assessment 
roll  of  the  township  was  to  govern  in  levying  a  school  tax,  except  as 
changes  were  made,  of  which  notice  was  to  be  given  to  the  parties  affected 
before  the  assessment  was  completed,  it  was  held  that  the  omission  of  this 
notice  did  not  render  the  assessore  liable  as  trespassers.  EandaU  v.  Smith, 
1  Denio,  314,  citing  with  approval  Eaton  v.  CaUendar,  11  Wend.,  90,  where 
trustees  of  a  school  district  were  held  not  liable,  though  they  had  erro- 
neously added  collection  fees  to  the  amount  to  be  raised,  and  omitted  to 
assess  three  individuals ;  the  court  holdmg  that  the  apportionment  of  the 
tax  was  to  a  certain  extent  a  judicial  act,  and  that,  "though  the  trustees 
may  en-  in  point  of  law  or  m  judgment,  they  should  not  be  either  civilly  or 
criminally  answerable,  if  their  motives  are  pure."  The  court  distinguish 
Alexander  v.  Hoyt,  7  Wend.,  89,  in  which  the  school  assessment  was  made 
from  a  town  assessment  not  finished  and  afterwards  changed,  and  where 
the  trustees  were  held  to  be  trespassers.  But  Randall  v.  Smith  is  overruled 
by  JeweU  v.  Van  Steenburgh,  58  N.  Y.,  85,  where  the  faUure  to  give  notice 
is  held  a  fatal  defect  in  jurisdiction. 
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faith  of  Ms  action ;  for  the  latter  he  is,  in  general,  not  hable  at 
all.i  The  law  which  governs  the  whole  subject  is  summed  up  in 
few  words  in  a  leading  case  decided  in  Massachusetts :  "  When 
judicial  officers,  deriving  their  authority  from  the  law,  mistalie 
or  err  in  the  execution  of  their  authority,  in  a  case  clearly 
within  their  jurisdiction,  which  they  have  not  exceeded,  we 
know  of  no  law  declaring  them  trespassers  vi  et  armis.  If  the 
law  were  otherwise  respecting  assessors,  who,  when  chosen, 
are  compellable  to  serve  or  pay  a  fine,  hard  indeed  would  be 
their  case.  But  the  same  law  must  apply  to  them  as  to  inferior 
judicial  officers.  If,  therefore,  the  persons  acting  as  assessors 
have  been  duly  chosen  and  qualified  to  execute  that  office,  if 
the  sum  assessed  has  been  legally  ordered  to  be  assessed,  if  the 
assessment  be  made  and  the  warrant  of  collection  be  issued 
by  them  or  a  major  part  of  them,  in  due  form  of  law,  if  the 
poll  and  estate  of  the  party  complaining  of  the  assessment  be 
legally  taxable,  he  cannot,  in  our  opinion,  maintain  an  action 
against  them  as  trespassers  vi  et  a?'mis  for  any  error  or  mistake 
of  theirs  in  the  exercise  of  their  discretion."  ^ 

It  has  been  made  a  question  whether  these  principles  should 
apply  to  a  case  in  which  these  officers  are  accused  of  having 
been  actuated  by  mahce,  and  when  the  impelling  motive  has 
been  to  inflict  injury  upon  the  parties  assessed.    It  has  already 

1  In  many  cases,  jurisdiction  depends  on  questions  of  fact ;  as  ivhpre,  for 
instance,  the  question  is  one  of  residence.  But  these  questions  the  assessor 
must  decide  correctly  at  his  peril ;  he  cannot,  by  his  own  error,  obtain  a 
jurisdiction  -which  the  law  has  not  conferred.  Dorwin  v,  Strickland,  57  N. 
Y.,  493;  Wliitney  v.  Thomas,  23  N.  Y.,  281;  Mygatt  v.  Washburn,  15  N.  Y., 
316.  Where  the  assessor  increased  the  valuation  of  a  person's  property, 
after  the  list  had  passed  beyond  his  control,  he  was  held  liable,  Bristol 
Manufacturing  Co.  v.  Gridley,  38  Conn.,  201.  Wliare  corporations  char- 
tered by  congress  are  made  non-taxable  by  the  states,  they  are  not  within 
the  jurisdiction  of  assessors,  who  are  liable  if  they  assess  them.  National 
Bank  of  Chemung  v.  Elmira,  53  N.  Y.,  49,  citing  many  oases.  See  Dorn  v. 
Backer;  61  N.  Y.,  381.  If  assessors  whose  only  power  by  law,  when  the 
person  assessed  furnishes  no  list,  is  to  double  the  value  of  the  appsirent  tax- 
able property,  proceed  instead  to  fix  on  rumor  a  value  on  property  not 
visible,  they-  act  without  jurisdiction  and  ai-e  Uable.  Howes  v.  Bassett,  56 
Vt.,  141. 

2  Parsons,  Ch.  J.,  in  Dillingham  v.  Snow,. 5  Mass.,  539.  If  assessors  assess 
non-resident  real  estate  as  resident,  but  the  owner,  knowing  the  course  pre- 
scribed by  law,  so  acts  as  to  appear  to  acquiesce,  he  will  be  awarded  no 
damages  for  the  error.    Hilton  v.  Fonda,  86  N,  Y.,  339. 
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been  seen  that  assessments,  purposely  made  excessive  through 
evil  motive,  may  be  reached  and  corrected  in  equity.  But  to 
subject  every  tax  officer  to  the  necessity  of  explaining  and  jus- 
tifying his  motives  to  the  satisfaction  of  others,  under  a  penalty 
of  personal  responsibility,  is  perhaps  to  go  beyond  what  is 
necessary  to  the  protection  of  tax  payers ;  and  in  matters  de- 
pending on  judgment  of  values  would  be  so  dangerous  to  the 
officers  that  it  is  doubtful  if  sound  policy  could  sanction  it.  In 
a  leading  case  in  New  York  it  is  declared  that  the  question  of 
motive  is  not  to  be  raised  in  a  suit  against  assessors  who  have 
kept  within  their  jurisdiction.  The  assessors,  it  was  said,  were 
judges  acting  clearly  within  the  scope  and  limit  of  their  au- 
thoi-ity.  They  were  not  volunteers,  but  the  duty  was  impera- 
tive and  compulsory;  and  acting,  as  they  did,  in  tlie  perform- 
ance of  a  public  duty,  in  its  nature  judicial,  they  were  not 
liable  to  an  action,  however  erroneous  or  wrongful  their  deter- 
mination may  have  been  or  however  malicious  the  motive 
which  produced  it.  Such  acts,  when  corrupt,  may  be  punished 
criminally,  but  the  law  will  not  allow  malice  and  corruption 
to  be  charged  in  a  civil  suit  against  such  an  officer  for  what  he 
does  in  the  performance  of  a  judicial  duty.  The  rule  extends 
to  judges  from  the  highest  to  the  lowest ;  to  jurors,  and  to  aU 
public  officers,  whatever  name  they  may  bear,  in  the  exercise 
of  judicial  power.  It  of  course  applies  only  where  the  judge 
or  officer  had  jurisdiction  of  the  particular  case^  and  was  au- 
thorized to  determine  it.  If  he  transcends  the  limits  of  his 
authority,  he  necessarily  ceases,  in  the  particular  case,  to  act 
as  a  judge,  and  is  responsible  for  all  consequences.  But  with 
these  limitations,  the  principle  of  irresponsibility,  it  was  said, 
so  far  as  respects  a  civil  remedy,  is  as  old  as  the  common  law 
itself.'  There  is  some  apparent  dissent  from  this  doctrine,  but 
it  can  haixUy  be  said  that  there  is  opposing  authority.^ 

^Beardsley,  J.,  in  Weaver  v.  Devendorf,  3  Denio,  117,  120.  Compare 
Baker  v.  State,  27  Ind.,  485;  "Walker  v.  Hallock,  33  Ind.,  239;  Gregory  v. 
Brooks,  37  Conn.,  365;  Bm-ton  v.  Fiiiton,  49  Pa.  St.,  151;  Pike  v.  Megoun, 
44  Mo.,  491,  497;  Auditor  v.  Atchison,  etc.,  E.  E.  Co.,  6  Kan.,  SOD.  A  col- 
lector of  customs  is  not  liable  to  a  private  action  for  the  manner  in  which 
he  exercises  his  authority  to  make  sale  of  perishable  property.  Gould  v. 
Hammond,  1  McAllis.,  335. 

2  See  Stearns  v.  Miller,  35  Vt.,  SO ;  Parkinson  v.  Parker,  48  la. ,  607 ;  Dilling- 
ham V.  Snow,  5  Mass.,  547.    And  compare  Babcock  v.  Granville,  44  Vt.,  335. 
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The  same  reasons  which  exempt  assessors  from  responsibil- 
ity to  tax  payers  exempt  them  also  when  the  injury  from 
erroneous  action  results  to  the  public  instead  of  to  individuals. 
Assessors  are  not  therefore  liable  to.  a  parish  in  failing  to  levy 
a  tax  equal  to  the  amount  voted,  where  they  have  acted  under 
an  honest  belief  that  they  were  carrying  out  the  views  of  the 
parish.^  Nor  for  neglect  to  commit  the  tax  list  to  the  proper 
collector,  when  by  an  honest  mistake  of  duty  it  has  been  com- 
mitted to  another.^ 

For  malfeasance  in  oiSce  assessors  as  well  as  other  officers 
are  liable  to  criminal  penalties.' 

Action  against  supervisors.  The  supervisors  of  townships 
in  some  states  act  in  several  capacities.  They  are  members  of 
the  township  board,  and  as  such  pass  upon  claims  against  the 
township ;  they  meet  in  convention  and  constitute  the  county 
board  which  audits  the  county  claims  and  votes  the  county 
taxes,  and  perhaps  they  act  as  assessors  also,  and  issue  process 
for  the  collection  of  the  taxes  after  they  have  been  properly 
spread  upon  the  roll.  Thus  their  action  in  each  of  these  capaci- 
ties may  affect  the  tax  payer ;  but  the  cases  must  be  rare  in 
which  the  party  aggrieved  could  look  beyond  the  supervisor's 
action  as  assessor,  if  that  was  not  in  itself  illegal,  and  maintain 
an  action  against  him  as  supervisor  for  something  done  in 
another  capacity.  Thus,  it  has  been  held  in  New  York  that 
supervisors  who  issue  a  tax  warrant,  having  jurisdiction  to  do 
so,  are  not  liable  in  trespass  for  having  included  in  the  levy  a 
sum  improperly  allowed  by  them  to  a  county  officer.*  The 
like  decision  has  been  made  in  Michigan,  where  a  supervisor 
was  sued  for  placing  upon  the  roll  allowances  unlawfully  made 
by  the  township  board  of  which  he  was  a  member.'  But  in 
Michigan,  the  supervisor  who  undertakes  to  justify  the  issuing 
of  a  tax  warrant  does  not  make  out  his  justification  by  prov- 
ing his  official  character  merely ;  he  must  show  that  the  sums 

1  First  Parish  v.  Fiske,  8  Cush.,  264.  Nor  are  tliey  liable  for  failure  to  take 
the  official  oath.     Ibid. 

2 Lincoln  v.  Chapin,  133  Mass.,  470. 

3 Dillingham  v.  Snow,  5  Mass.,  547. 

4  Parish  v.  Golden,  35  N.  Y.,  463. 

6  Wall  V.  Trumbull,  16  Mich.,  338.  See  Smith  v.  Crittenden,  16  Mich.,  132 ; 
Cunningham  v.  Mitchell,  67  Pa.  St.,  78. 
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to  be  levied  have  been  certified  to  him  by  the  competent  au- 
thorities, and  that  the  assessment  roll  has  come  to  him  from  the 
board  of  supervisors  as  provided  by  law.  These  are  prereq- 
uisites to  his  jurisdiction  to  issue  any  tax  warrant.^  And  if 
a  tax  is  assessed  on  lands  as  a  personal  charge  against  a  resi- 
dent, the  description  on  the  roll  must  be  sufficient  to  identify 
the  land ;  and  if  not,  that  particular  assessment  will  be  void 
and  its  enforcement  will  render  him  hable.^  In  Iowa,  town- 
ship trustees  are  held  not  liable  for  a  refusal  to  issue  a  certifi- 
cate of  compliance  with  the  conditions  upon  which  a  tax  has 
been  voted  in  aid  of  a  corporation,  unless  they  act  willfully 
and  corruptly.'  In  Michigan,  it  is  said  that  in  no  case  can 
the  failure  of  the  supervisor  to  list  property  for  taxation  in  ac- 
cordance with  law  constitute  a  legal  wrong  to  an  individual 
unless  he  can  show  that  his  individual  assessment  is  thereby 
made  a  larger  proportion  of  the  aggregate  taxable  property 
than  it  should  have  been.^ 

Resisting  collection.  It  is  stated  on  a  preceding  page  that, 
if  a  tax  is  unlawful,  the  person  taxed  may  resist  the  exaction 
instead  of  submitting  to  it  and  bringing  suit  afterwards.  This 
is  only  a  statement  of  a  general  principle  of  the  common  law 
which  recognizes  the  individual  liberty  of  every  person  to  re- 
fuse to  obey  an  unlawful  demand.  Where,  however,  the  tax 
warrant  on  its  face  discloses  no  illegality,  it  is  well  settled 
that  resistance  to  the  officer  is  not  permitted,  noti^ithstanding 
illegalities  lie  back  of  it;'  and  it  can  seldom  be  advisable  or 
even  safe  to  do  otherwise  than  submit  to  the  process  and  seek 
the  proper  remedy  afterwards.  But  where  lands  are  sold,  the 
peaceful  and  quiet  remedy  which  consists  in  retaining  posses- 
sion, and  leaving  the  purchaser  to  resort  to  his  suit  at  law,  is 
usually  all  that  is  necessary,  and  under  the  statutes  of  limita- 
tion win,  after  a  time,  become  completely  effectual,  unless  the 
purchaser  resorts  to  the  courts  for  a  remedy  on  his  own  behalf. 

1  Clark  V.  Axford,  5  Mich.,  183. 

2  AtweU  V.  ZelufiE,  26  Mich.,  118. 

3  Muscatine  Western  E.  R.  Co.  v.  Horton,  38  la.,  33. 
<Moss  V.  Cummings,  44  Mich.,  339. 

5  See  cases  cited  in  the  next  note.     Also  Cooley  on  Torts,  pp.  4.59-467,  and 
cases  collected. 
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liability  of  collector.  In  general,  any  officer  whose  duties 
are  merely  ministerial,  and  to  whom  process  is  issued  which  is 
apparently  in  due  form  of  law,  and  which  neither,  in  its  recitals 
or  in  its  omissions  apprises  him  that  it  is  issued  without  legal 
right,  will  be  protected  in  serving  it,  even  though,  in  fact,  it 
was  issued  without  authority  of  law.  This  is  a  rule,  not  only 
essential  to  the  protection  of  such  officers,  but  absolutely  re- 
quired also  for  the  due  dispatch  of  public  business.^    It  would 

iFord  V.  Clough,  8  Me.,  334;  Kellar  v.  Savaga,  20  Me.,  199;  Tremont  v. 
Clark,  33  Me.,  483;  State  v.  McNally,  34  Me.,  210;  Caldwell  v.  Hawking,  40 
Me.,  530;  Bethel  v.  Mason,  55  Me.,  501;  Judkins  v.  Reed,  48  Me.,  38S;  Now- 
ell  V.  Ti-ipp,  61  Me.,  436;  Savaoool  v.  Boughton,  5  Wend.,  171 ;  McGuinty  v. 
HeiTick,  5  Wend.,  240,  343;  WUcox  v.  Smith,  5  Wend.,  331;  Alexander  t;. 
Hoyt,  7  Wend.,  89;  Beach  v.  Furman,  9  Johns.,  338;  Warner  v.  Shed,  10 
Johns.,  138;  Reynolds  v.  Moore,  9  Wend.,  35,  36;  Coon  v.  Congden,  13 
Wend.,  496,  499;  Bennett  v.  Buroh,  1  Denio,  141;  Patchin  v.  Ritter,  37 
Barb.,  34;  Webber  v.  Gray,  24  Wend.,  485;  Abbott  v.  Yost,  3  Denio, 
86 ;  Dunlap ,  w.  Hunting,  3  Denio,  643;  Cornell  v.  Barnes,  7  Hill,  35; 
people  V.  Wan-en,  5  Hill,  440;  Sheldon  v.  Van  Buskirk,  3  N.  Y.,  473;  Che- 
garay  v.  Jenkins,  5  N.  Y.,  376;  Turner  v.  Franklin;  39  Mo.,  285;  Glascow  v. 
Rowse,43  Mo.,  479;  St.  Louis  Building,  etc.,  Ass'n  v.  Lightner,  47  Mo.,  893; 
State  iJ.  DuUe,  48  Mo.,  283;  Walden  v.  Dudley,  49  Mo.,  419;  Ranney  «. 
Bader,  67  Mo.,  476;  Holden«.  Eaton,  8  Pick.,  436;  Colman  v.  Anderson,  10 
Mass.,  105;  Sprague  v.  Bailey,  19  Pick.,  436;  Upton  v.  Holderi,  5  Met.,  360; 
Lincoln  u  Worcester,  8  Cush.,  55;  Aldrich-w.  Aldrich,  8  Met.,  103;  Hays  u 
Drake,  6  Gray,  387;  Howard  v.  Proctor,  7  Gray,  128;  Williamstown  v. 
Willis,  15  Gray,  437 ;  Cheevor  v.  Merritt,  5  Allen,  563 ;  Underwood  v.  Rob- 
inson, 106  Mass.,  396;  Brainerdt;.  Head,  15  La.  An.,  489;  Blanchard  v.  Goss, 
3N.  H.,  491;  Henry  v.  Sargeant,  13  N.  H.,  331;  State  v.  Weed,  21  N.  H., 
363;  Rice  V.  Wadsworth,  37  N.  H.,  104;  Keniston  v.  Little,  30  N.  H.,  318; 
Kelley  v.  Noyes,  43  N.  H.,  309;  Moore  v.  Allegheny  City,  18  Pa.  St.,  55; 
Billings  u.  RusseU,  33  Pa.  St.,  189;  Dennis  v.  Shaw,  5  Gilm.,  405;  HUl  v. 
Figley,  25111.,  156;  Allen  v.  Scott,  13  111.,  80;  State  v.  Jervey,  4  Strobh., 
304;  Cunningham  v.  Mitchell,  67  Pa.  St.,  78;  Loomis  v.  Spencer,  1  Ohio  St., 
153;  Thames  Manuf  g  Co.  v.  Lathrop,  7  Conn.,  550;  Watson  v.  Watson,  9 
Conn.,  140 ;  Neth  v.  Crofut,  30  Conn.,  580 ;  Grumon  v.  Raymond,  1  Conn.,  40 ; 
Prince  v.  Thomas,  11  Conn.,  472 ;  Burton  v.  Fulton,  49  Pa.  St.,  151 ;  McLean 
V.  Cook,  23  Wis.,  364;  Noland  v.  Busby,  38  Ind.,  154;  Le  Roy  v.  East  Sag- 
inaw City  Railway  Co.,  18  Mich.,  233;  Lott  v.  Hubbard,  44  Ala.,  593;  State 
V.  Lutz,  65  N.  C,  503;  Gore  v.  Mastin,  66  N.  C,  371;  Bird  v.  Perkins,  33 
Mich.,  38;  Wood  v.  Thomas,  88  Mich.,  686;  Erskine  v.  Hohnbaoh,  14  Wall., 
613;  Bailey  «.  Railroad  Co.,  33  Wall.,  604. 

The  rule  applies  to  a  case  where  the  amount  of  the  tax  has  been  fraud- 
ulently raised  on  the  assessment  roll.  Sanders  v.  Simmons,  30  Ark.,  373. 
And  where  the  assessment  was  void  for  excess,  but  the  warrant  in  due 
form.    Conev.  Forest,  136  Mass.,  97;  Byles  v.  Genung,  53  Mich.,  504.     The 
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seem  to  be  impolitic  in  a  very  high  degree  to  compel  such  an 
officer  to  ascertain,  at  his  peril,  the  illegalities  that  might  he 
back  of  a  process  apparently  legal,  and  it  might  be  justly  ex- 
pected to  force  prudent  men  to  decline  the  office  altogether,  or 
to  proceed  with  such  hesitation  and  circumspection  as  some- 
times to  render  the  process  of  little  or  no  avaii.^  The  general 
rule  is,  that  such  an  officer  is  legally  protected  against  any 
illegalities,  except  those  committed  by  himself  ,2  and  it  is  not 
illegal  for  him  to  execute  process  which  comes  to  him  as  a 
ministerial  officer,  from  other  officers  whose  action  he  has  no 
authority  to  revise  or  review.'  Indeed,  if  we  are  to  judge  by 
the  weight  of  authority,  it  is  more  than  doubtful  if  he  has  any 
right  to  do  otherwise  than  to  proceed  with  its  execution,  even 
though  he  may  be  satisfied  that  lying  back  of  it  are  illegalities 
which  would  defeat  the  tax  and  entitle  one  who  should  pay  it 
to  reimbursement.  There  are  cases  which  hold  that  if  he 
knows  of  such  illegahties,  the  officer  will  be  hable  if  he  pro- 
ceeds to  execute  the  process ;  *  but  there  are  many  more  to  the 

fact  that  one  has  been  taxed  by  mistake  for  property  belonging  to  another 
does  not  make  the  tax  warrant  inralid.  The  collector  is  not  bound  to  in- 
quire into  such  matters.  Woolsey  v.  Morris,  96  N.  Y.,  311,  citing  Webber 
V.  Gay,  24  Wend.,  486;  People  v.  Warren,  5  Hill,  440.  If  a  collector  has 
several  processes,  some  of  which  are  valid  and  others  either  not  fair  on  their 
face,  or  otherwise  invalid  to  the  officer's  knowledge,  a  levy  by  virtue  of  all 
does  not  make  him  a  trespasser.    Woolsey  v.  Morris,  96  N.  Y.,  311. 

1  In  Vermont  the  ruling  is  different,  and  a  treasurer  sued  in  trespass,  for 
taking  goods  on  a  warrant  of  distress,  for  taxes,  cannot  rely  on  a  valid  war- 
rant, but  must  show  that  aU  the  previous  proceedings  were  legal.  Bedfield, 
J.,  in  Collamer  v.  Drury,  16  Vt.,  574,  578.  To  the  same  point  are  Downing 
V.  Roberts,  21  Vt.,  441;  Hathaway  v.  Goodrich,  5  Vt.,  65;  Spear  v.  Tilson, 
24  Vt.,  420;  Shaw  v.  Peckett,  25  Vt.,  423.  See,  also,  Downer  v.  Woodbiuy, 
19  Vt.,  329 ;  Wheelock  v.  Archer,  26  Vt.,  380.  But  the  rule  seems  to  be  the 
reverse  of  this  in  that  state,  when  suit  is  brought  for  taxes,  for  then  it  is 
held  the  burden  is  upon  the  defendant  to  impeach  the  regulai'ity  and  valid- 
ity of  the  list.  Macomber  v.  Center,  44  Vt.,  235,  citing  Willson  v.  Seavey, 
38  Vt.,  221. 

2  Carville  v.  Additon,  62  Me.,  459. 

sErskine  v.  Hohnbach,  14  Wall.,  613;  NoweU  v.  Tripp,  61  Me.,  426;  S.  C, 
14  Am.  Rep.,  572;  Moore  v.  Allegheny  City,  18  Pa.  St.,  55.  Though  a  levy 
of  school  taxes  is  illegal,  the  collector  is  protected  if  his  warrant  is  fair  on 
its  face,  unless  he  was  one  of  the  assessors.  Peckham  v.  Bicknell,  11  R.  I., 
596. 

<Leachman  v.  Dougherty,  81  111.,  324;  Grace  v.  Mitchell,  31  Wis.,  533. 
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contraiy,*  and  some  go  so  far  as  to  intimate  that  under  such 
circumstances  he  is  not  at  liberty  to  decline  service.^  This, 
however,  is  going  farther  than  seems  called  for  by  any  rule  of 
public  policy,  and  there  are  authoritative  rulings  the  other 
way.'  As  the  oflBcer  would  be  liable  on  his  bond  for  a  breach 
of  public  duty  if  he  should  refuse  to  act  in  a  proper  case,  it 
may  be  assumed  he  will  not  expose  himself  to  the  risk  unless 
the  case  is  very  clear,  so  that  the  probability  of  his  declining  to 
enforce  a  legal  tax  is  very  slight.  The  rule  of  protection  goes 
so  far  that  he  is  not  liable  to  one  who  is  unlawfully  taxed,  by 
reason  of  not  residing  within  the  district  for  which  the  tax  is 
levied ;  *  nor  does  the  fact  that  sums  are  included  in  the  war- 
rant, which  were  never  lawfully  voted,  render  him  liable.^  And 
he  is  protected  in  executing  his  warrant  by  arrest,  notwith- 
standing the  person  taxed  has  been  discharged  in  bankruptcy.^ 

1  Webber  v.  Gay,  24  Wend.,  485;  WUmarth  v.  Burt,  7  Met.,  257;  Watson 
V.  Watson,  9  Conn.,  140;  Brainerd  v.  Head,  15  La.  An.,  489;  Wall  v.  Trum- 
bull, 16  Mich.,  228;  Bird  v.  Perkins,  33  Mich.,  28.  See  Cunningham  v. 
Mitchell,  67  Pa.  St.,  78;  TwitcheU  v.  Shaw,  10  Cush.,  46. 

2  Watson  V.  Watson,  9  Conn.,  140;  Gove  v.  Newton,  58  N.  H.,  359. 

That  while  the  assessors  are  protected,  the  collector  who  collects  the  tax 
is  protected  also,  as  well  as  the  town,  county,  etc.,  to  which  the  money  is 
paid  over,  see  Holton  v.  Bangor,  23  Me. ,  264 ;  Gilpatrick  v.  Saco,  57  Me. ,  277 ; 
Wharton  ■;;.  Birmingham,  37  Pa.  St.,  371 ;  Ontario  Bank  v.  Bunnell,  10 
Wend.,  186;  Little  v.  Greenleaf,  7  Mass.,  236;  Osborn  v.  Danvers,  6  Pick., 
98;  Bates  v.  Boston,  5  Cush.,  93;  Howe  v.  Boston,  7  Cush.,  273;  Lincoln  v. 
Worcester,  8  Cush.,  55;  Greene  v.  Mumford,  4  E.  I.,  313;  People  v.  ArgueUo, 
37  Cal.,  534;  Glascow  v.  Rowse,  43  Mo.,  479. 

s  Davis  V.  Wilson,  61  lU.,  527;  Eaii  v.  Camp,  16  Wend.,  563;  Horton  v. 
Hendershot,  1  Hill,  118;  Cornell  v.  Barnes,  7  Hill,  35;  Dunlap  v.  Hunting, 
3  Denio,  643.  See  Hill  v.  Wait,  5  Vt.,  134 ;  Cunningham  v.  Mitchell,  67  Pa. 
St.,  78;  Newberg  v.  Munshower,  29  Ohio  St.,  617. 

<  Savacool  v.  Boughton,  5  Wend.,  171 ;  Nowell  v.  Tripp,  61  Me.,  436;  S.  C, 
14  Am.  Rep.,  573;  Holdeni;.  Eaton,  8  Pick.,  436.  See  Phelpa  v.  Thm-ston, 
47  Conn.,  477. 

5  Lincoln  v.  Worcester,  8  Cush.,  55 ;  Abbott  v.  Yost,  3  Denio,  86. 

6  Aldrich  v.  Aldi-ich,  8  Met.,  103;  Wilmarth  v.  Burt,  7  Met.,  357.  The  col- 
lector, having  a  warrant  from  an  authority  of  competent  jurisdiction  to  issue 
it,  cannot  inquire  into  the  pi-ecedent  steps.  Cunningham  v.  Mitchell,  67  Pa. 
St.,  78.  He  may  even  officially  receive  voluntary  payments  where  his 
authority  is  defective.  State  t?.  Woodside,  8  Ired.,  104;  Same  v.  Same,  9 
Ired.,  496;  Johnson  v.  Goodridge,  15  Me.,  39;  Orono  v.  Wedgewood,  44  Me., 
49;  Trescott  -v.  Moan,  50  Me.,  347;  Sandwich  v.  Fish,  3  Gray,  398;  Cheshire 
V.  Howland,  13  Gray,  321 ;  Williamstown  v.  Willis,  15  Gray,  437.  Compare 
Waters  v.  State,  1  Gill,  302;  O'Neal  v.  School  Commissioners,  37  Md,,  337; 
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What  Process  is  Apparently  Legal.  Process  may  be  said  to 
be  fair  on  its  face  which  proceeds  from  a  court,  officer  or  body 
having  authority  of  law  to  issue  process  of  that  nature,  and 
which  is  legal  in  form,  and  on  its  face  contains  nothing  to 
notify  or  fairly  apprise  any  one  that  it  is  issued  without  au- 
thority.' It  is  not  easy  to  lay  down  any  general  rule  as  to 
what  will  constitute  a  defect  in  the  process  which  should  put 
the  collector  on  his  guard.  Where  the  law  required  the  assess- 
ment roll  to  be  attached  to  the  warrant,  and  the  certificate  at- 
tached thereto  was  not  in  accordance  with  the  law,  it  was  held 
that  the  warrant  could  not  be  said  to  be  fair  on  its  fa;ce,  and 
the  collector  was  liable  for  executing  it.'  The  sanie  ruling  was 
made  where  the  warrant  showed  on  its  face  that  a  certain  tax 
included  in  it  could  not  lawfully  have  been  placed  in  the  list 
for  that  year.'  And  so  where  the  afiidavit,  which  was  required 
to  be  attached  to  the  roll  after  the  time  for  reviewing  the  as- 
sessments had  expired,  appeared  to  be  made  prematurely.*  So 
where  the  warrant  was  issued  by  a  justice  of  the  peace,  when, 
by  law,  it  should  have  been  issued  by  the  supervisors.'  So 
where  an  unauthorized  and  material  alteration  was  made  in  it 
after  it  came  to  the  hands  of  the  collector."  So  where,  in  the 
case  of  a  special  assessment  only  collectible  from  lands,  the 
warrant  directed  the  collection  as  a  personal  charge.'  So  where 
that  which  is  put  into  the  collector's  hands  as  a  warrant  is  not 

Commonwealth  v.  Philadelpliia,  27  Pa.  St.,  497;  Moore  v.  Allegheny  City, 
18  Pa.  St.,  55.  If  the  collector's  warrant  was  suiBcient  when  property  was 
seized  under  it,  a  subsequent  alteration,  by  the  magistrate  who  signed  it, 
for  the  purpose  of  making  it  a  warrant  for  another  tax,  will  not  invalidate 
the  collector's  action.     Goodwin  v.  Perkins,  39  Vt.,  598. 

1  Cooley  on  Torts,  460,  464.    See  Bradley  v.  "Ward,  58  N.  Y.,  401. 

'-Van  Eensselaer  v.  Witbeck,  7  N.  Y.,  517. 

SEames  v.  Johnson,  4  Allen,  383.  So  the  collector  was  held  liable  in  col- 
lecting a  personal  tax  from  a  bank  which,  by  law,  was  taxable  on  its  realty 
only.  American  Bank  v.  Mumford,  4  R.  I.,  478.  Compare  National  Bank 
of  Chemung  v.  Elmira,  53  N.  Y.,  49,  and  cases  cited.  That,  however,  was 
a  suit  against  the  town  after  the  money  had  been  paid  over. 

♦  Westf  aU  V.  Preston,  49  N.  Y. ,  349.  See,  also,  National  Bank  of  Chemung 
V.  Ebnira,  5^  N.  Y.,  49;  Gale  v.  Mead,  4  ffiU,  109;  Yelverton  v.  Steele,  86 
Mich.,  63. 

5  Chalker  v.  Ives,  55  Pa.  St.,  81.     And  see  Hilbish  ■o.  Hower,  58  Pa.  St.,  93. 

6 Henry  v.  BeU,  75  Mo.,  194. 

'Higginsv.  Ausmuss,  77  Mo.,  351. 
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in  substance  what  the  statute  provides  for.'  But  mere  clerical 
errors  may  be  overlooked  in  any  case,  and  a  departure  from  a 
statutory  form  may  be  disregarded  where  the  use  of  the  spe- 
cific form  is  not  made  mandatory.^ 

But  though  a  valid  process  will  protect  an  officer  against 
personal  responsibility,  it  will  not  enable  him  to  build  up  a 
title  to  property  seized  by  virtue  of  it,  either  general  or  spe- 
cial. While,  therefore,  he  might  have  a  perfect  defense  to  a 
suit  brought  against  him  in  trespass,  for  seizing  property,  he 
might  not  successfully  defend  an  action  of  replevin,  or  any 
other  action  in  which  the  legal  title  to  the  property,  or  the 
legal  right  to  possession,  was  the  question  at  issue.  In  any 
such  action  it  would  not  be  sufficient  for  him  that  the  process 
under  which  he  acted  appeared  to  be  valid  on  its  face,  but  it 
should  be  valid  in  fact.*  This  is  an  important  distinction, 
which,  however,  is  not  recognized  by  all  the  cases.* 

Accotmting  for  Illegal  Taxes,  If  a  collector  succeeds  in 
securing  payment  of  a  sum  levied  as  a  tax,  under  a  warrant 
which  would  not  protect  him  for  a  reason  going  to  the  f oun- 

1  Warrensburg  v.  Miller,  77  Mo.,  56. 

2 See  Wilcox  v.  Gladwin,  50  Conn,,  77.  Process  issued  to  one  as  "con- 
stable and  collector  "  will  be  sufficient,  if  in  fact  he  was  authorized  to  act 
as  collector  when  it  was  issued  to  him.  Hays  v.  Drake,  6  Gray,  387.  And 
a  collector  is  not  a  trespasser  in  seizing  property  by  virtue  of  two  warrants, 
if  either  of  them  is  sufficient.  Ibid,  A  warrant  attached  to  a  tax  Ust,  and 
signed  by  the  supervisors,  was  held  to  be  fair  on  its  face,  though  they  failed 
to  add  the  official  title  to  their  names.  Sheldon  v.  Van  Buskirk,  2  N.  Y., 
473.  A  warrant  issued  in  pursuance  of  law  for  the  collection  of  a  tax  from 
one  who  has  removed  from  the  township  is  sufficient,  though  it  fails  to  re- 
cite the  fact  of  removal.  Cheever  v.  Menitt,  5  Allen,  563.  And  see  Sher- 
man V.  Torrey,  99  Mass.,  472;  Hubbai-d  v,  Garfield,  102  Mass.,  73.  So  it  will 
protect  the  officer  where  the  only  defect  is  a  failure  to  insert  the  direction 
to  sell  distrained  goods  within  seven  days,  according  to  law.  King  v.  Whit- 
comb,  1  Met.,  328.  And  for  other  cases,  where  questions  of  validity  of 
process  have  been  raised,  see  Mussey  v.  White,  3  Me.,  290;  Bachelder  t;. 
Thompson,  41  Me.,  589;  Stephens  v.  Wilkins,  6  Pa.  St.,  260;  Bank  of  Che- 
nango V,  Brown,  26  N.  Y.,  467;  Barnard  v.  Graves,  13  Met.,  85;  Amett  v. 
Griffin,  60  Ga.,  349. 

3Earl  V,  Camp,  16  Wend.,  563;  Beach  v,  Botsford,  2  Doug.  (Mich.),  199; 
Le  Roy  «.  East  Saginaw,  18  Mich.,  233;  McCoy  v.  Anderson,  47  Mich.,  502. 

<See  Troy,  etc.,  E.  Co.  v.  Kane,  72  N.  Y.,  614.    Replevin  will  lie  for  prop- 
erty taken  on  a  valid  wan-ant  if  the  seizure  was  made  out  of  the  jurisdic- 
tion.    McKay  v.  Batchellor,  2  CoL,  591. 
51 
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dation  of  the  levy,  he  can  have  no  just  claim  whatever  to  retain 
it,  and  would  be  liable  to  refund  it  on  demand.  But  in  gen- 
eral, if  tlie  money,  though  actually  collected  by  compulsion,  is 
paid  over  to  the  proper  receiving  officer  before  suit  brought,  the 
treasurer  is  protected,'  and  this  principle  has  been  applied  to 
cases  in  which  the  officer's  authority  was  void  for  unconstitu- 
tionality or  other  reason.^ 

If  the  collector  levies  distress  for  a  tax  and  afterwards  abuses 
his  authority,  the  warrant  becomes  no  protection  to  him,  and 
he  is  held  to  be  a  trespasser  db  initio.  This  rule  has  been  ap- 
plied in  one  case  where  the  collector  sold  the  property  at-half 
its  value  within  two  hours  after  seizure,  and  without  giving 
public  notice  of  the  time  and  place  of  sale.'  It  has  been  ap- 
plied also  where  the  collector,  after  a  sale  on  which  he  had 
received  a  surplus,  failed  to  render  to  the  owner  an  account 
in  writing  of  the  sale  and  charges,  as  required  by  the  statute 
under  which  the  sale  was  made.*  And  the  collector  is  liable  as 
a  trespasser  ah  initio,  if  he  keeps  the  distress  until  after  the 
time  hmited  by  law  for  making  sale,  and  then  sells  it;'  or 

1  Hardesty  v.  Fleming,  57  Tex.,  395.  See  Burlington,  etc.,  R.  Co.  v.  Buf- 
falo Co.,  14  Neb.,  51.  But  see  Kimball  v.  Corn  Exch.  Bank,  1  111.  Ap.,  209. 
A  collector  of  federal  internal  revenue  may  be  sued  in  a  state  court  to  re- 
cover back  money  paid  as  taxes  v^hich  were  illegal.  But  in  such  case  the 
conditions  prescribed  by  acts  of  congress  to  such  suits  must  be  observed  to 
the  same  extent  as  if  the  suit  were  in  a  federal  court.  Hubbard  v.  KeUey, 
8  W.  Va.,  46. 

2Dickens  v.  Jones,  6  Yerg.,  483;  Crutchfield  v.  "Wood,  16  Ala.,  703;  Lewis 
County  V.  Tate,  10  Mo.,  650.  In  North  Carolina  it  is  said  that  a  tax,  if  col- 
lected by  virtue  of  a  tax  list,  though  paid  under  protest,  cannot  be  recov- 
ered from  the  collector.  The  tax  list  has  the  same  force  as  an  execution. 
Mulford  V.  Sutton,  79  N.  C,  376.  In  Wood  v.  Stirman,  37  Tex.,  584,  it  was 
decided  that  where  a  county  treasurer  collects  taxes  without  authority  of 
law,  he  alone  is  liable,  and  not  his  sureties  or  the  county,  though  the  money 
may  have  been  actually  paid  into  the  county  treasury,  and  disbui-sed  as 
other  county  ftmds. 

3  Blake  v.  Johnson,  1  N.  H.,  91. 

<Blanchard  v.  Dow,  33  Me.,  557. 

spierce  v.  Benjamin,  14  Pick.,  356,  360,  citing  Purrington  v.  Loring,  7 
Mass.,  388;  Nelson  v.  Merriam,  4  Pick.,  349.  See  to  the  same  effect,  Brackett 
V.  Vining,  49  Me.,  356;  Farnsworth.Co.  u.  Rand,  65  Me.,  19.  Contra,  Ordway 
V.  Ferrin,  3  N.  H.,  69.  And  see  Bird  v.  Perkins,  33  Mich.,  38.  Where  a  col- 
lector of  taxes,  after  seizing  property  as  a  distress  and  advertising  it  for  sale, 
neglected  to  sell  it  at  the  time  appomted,  but  afterwards  again  advertised  it 
the  requisite  period,  and  sold  it  upon  such  new  advertisement;  Held,  that 
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if,  having  sold  enough  to  satisfy  the  tax,  he  proceeds  to  sell 
more.' 

Where  several  taxes  appear  on  the  same  list,  the  tax  payer 
has  a  right  to  pay  any  one  of  them  the  legality  of  which  he 
concedes,  leaving  the  others  to  take  the  regular  course ;  and  the 
tax  collector  who  refuses  a  tender  of  one  unless  all  are  paid 
will  be  liable  for  any  compulsory  proceedings  in  respect  to  such 
tax.^ 

Federal  Collectors.  The  rules  which  have  been  given  apply 
to  collectors  under  the  internal  revenue  laws  of  the  United 
States,  who  are  protected  in  like  manner  in  the  collection  of 
taxes  committed  to  them  by  lists  fair  on  their  face.^    The  case 

neither  the  neglect  to  sell  at  the  appointed  time,  nor  the  subsequent  sale, 
could  make  him  a  trespasser  ah  initio,  Souhegan  Nail,  etc.,  Factory,  v,  Mc- 
Coaihe,  7  N.  H.,  309. 

'  Williamsoa  v.  Dow,  32  Me.,  559.  But  in  such  a  case  he  is  trespasser  only 
as  to  the  excsss.  Seekinsi'.  Goodale,  61  Me.,  400:  Coneu.  Forest,  126  Mass. ' 
97.  Compare  Polk  v.  Rose,  25  Md.,  153.  If  an  officer  under  two  rate  billsy 
one  vaUd  and  the  other  invalid,  seizes  no  more  property  than  he  is  author- 
ized to  by  virtue  of  the  valid  process,  and  sells  the  same  for  miore  than  enough 
to  satisfy  the  valid  process,  and  then  appropriates  the  excess  to  satisfy  the 
invalid  process,  such  misapplication  does  not  render  the  officer  a  trespasser 
ab  initio.  To  majce  him  a  trespasser  ah  initio,  the  wrongful  act  must  be 
done  to  the  property  taken,  not  to  the  fund  realized  from  a  legal  sale.  Wil- 
son v:  Seavey,  38  Vt.,  221,  230.  For  the  law  as  to  what  will  render  one  a 
trespasser  ah  initio,  see  the  Six  Carpenters'  Case,  8  Coke,  290;  S.  C,  1 
Smith's  Leading  Cases,  162  and  notes ;  Van  Brundt  v.  Schenck,  11  Johns., 
877;  S. C,  18  Johns.,  414.  If:  one  whose  property  is  unlawfully  seized  and 
sold  by  the  collector  causes  it  to  be  bid  in  for  himself  and  appropriates  it  to 
his  own  use,  he  can  recover  in  an  action  against  the  collector  only  what  he 
paid  for  the  property  on  the  sale;  as  that  was  the  extent  of  his  injury. 
Hurlburt  v.  Green,  41  Vt.,  490. 

2  Bank  of  Mendocino  v.  Chalfant,  51  Cal.,  369. 

SErskine  v.  Hohnbach,  14  Wall.,  613,  616.  In  this  case  Mr.  Justice  Field 
states  the  rule  of  protection  very  clearly  and  concisely  as  follows:  "  What- 
ever may  have  been  the  conflict  at  one  time,  in  the  adjudged  cases,  as  to  the 
extent  of  protection  afforded  to  ministerial  officers,  acting  in  obedience  to 
process  or  orders  issued  to  them  by  tribunals  or  officers  invested  by  law  with 
authority  to  pass  upon  and  determine  particular  facts,  and  render  judgment 
thereon,  it  is  well  settled  now  that  if  the  officer  or  tribunal  possess  jurisdic- 
tion over  the  subject-matter  upon  which  judgment  is  passed,  with  power  to 
issue  an  order  or  process  for  the  enforcement  of  such  judgment,  and  the 
order  issued  thereon  to  the  ministerial  officer  is  regular  on  its  face,  showing 
no  departure  from  the  law,  or  defect  of  jurisdiction  over  the  person  or  prop- 
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of  the  collector  of  customs  duties  is  different.  He  has  no  tax 
warrant  or  other  process  to  protect  him,  and  he  proceeds  at 
his  peril  in  demanding  and  receiving  Avhat  he  claims  to  be  de- 
mandable  as  duties.  If  he  collects  illegal  or  excessive  duties, 
and  they  are  paid  under  protest,  he  is  liable  to  the  party  pay- 
ing for  the  amount ; '  but  he  is  excused  if  he  pays  over  the 
moneys  before  protest  is  made.^ 

Liability  of  municipal  corporations.  If  a  state  collects 
illegal  taxes  for  its  own  purposes,  the  several  persons  from 
whom  the  collection  is  made  have  claims  against  it  for  the 
repayment  of  the  suras  collected  from  them  respectively. 
The  state  is  trustee  of  the  money  for  the  use  of  the  persons 
paying  it ;  ^  but  whether  they  can  bring  suit  against  the  state 
therefor  must  depend  upon  the  provision  of  law  Avhich  it  may 
have  made  for  the  purpose.  They  cannot  sue  the  state  except 
as  by  law  it  may  have  provided  therefor;  and  though  this  is 
sometimes  done,  it  is  more  usual  to  give  to  some  auditing  board 
authority  in  the  premises.  If  an  action  is  given  it  will  be 
governed  by  the  same  rules  as  apply  in  actions  against  munic- 
ipal corporations,  except  as  the  statute  may  have  otherwise 
provided. 

In  some  states  provision  is  made  by  law  for  the  refunding 
by  the  state,  through  the  counties,  of  sums  illegally  collected 
as  state  taxes,  and  under  such  a  provision  the  county  may  be 

erty  affected,  then,  and  in  such  case,  the  order  or  process  will  give  fuU  and 
entile  protection  to  the  ministerial  officer  in  its  regular  enforcement  against 
any  prosecution  which  the  party  aggrieved  thereby  may  institute  against 
him,  although  serious  errors  may  have  been  committed  by  the  officer  or 
tribunal  in  reaching  the  conclusion  or  judgment  upon  which  the  order  or 
process  is  issued."  Citing  Savacool  v.  Boughton,  5  Wend.,  170;  Earl  v. 
Camp,  16  Wend.,  562 ;  Ghegaray  v.  Jenkins,  5  N.  Y.,  376 ;  Sprague  v.  Burch- 
ard,  1  Wis. ,  457.  To  the  same  effect  is  Haffin  v.  Mason,  15  Wall.  ,071.  And 
see  Gutting  v.  Gilbert,  5  Blatch,.  259;  Nelson  v.  Carman,  6  Blatch.,  511;  ■ 
Braun  v.  Sauerwein,  10  Wall.,  218;  The  GoUeotor  v.  Hubbard,  12  Wall.,  1; 
Ooblens  v.  Abel,  1  Woolw.,  293;  First  Nat.  Bank  v.  Waters,  19  Blatch.,  242, 

1  Elliott  w.  Swartwout,  10  Pet.,  137;  Maxwell  Vs  Griswold,  10  How.,  242. 

2 Elliott  V.  Swartwout,  10  Pet.,  137. 

Where  a  statute  provides  for  suit  against  a  collector  within  a  given  time 
after  an  appeal,  the  provision  must  be  sti-ictly  observed.  Cheatham  v.  United 
States,  93  U.  S.,  85.    See  Tames  v.  Hicks,  110  U.  S.,  272. 

^Shoemakisr  «.  Grant  Co.,  36  Ind.,  175, 
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sued  on  a  presumption  that  the  state  has  performed  its  duty  in 
supplying  the  means.' 

The  town,  village,  city  or  county  for  which  a  tax  has  been 
levied  and  collected  may,  under  some  circumstances,  be  liable 
to  an  action  at  the  suit  of  parties  from  whom  the  tax  has  been 
exacted.  The  case,  however,  must  be  exceptional,  and  the  cir- 
cumstances such  as  to  render  ♦repayment  equitable.  If  pay- 
ment was  made  under  a  mistake  of  fact  that  a  tax  appeared 
on  the  list  when  it  did  not,  the  sum  paid  may  be  recovered 
back; 2  as  it  may  also  Avhen  one  pays  a  city  tax  under  an  erro- 
neous belief  that  his  land  on  which  the  tax  is  laid  is  within  the 
city.'  But,  in  general,  an  action  can  only  be  maintained  when 
the  following  conditions  are  found  to  concur : 

1.  The  tax  must  have  been  illegal  and  void,  and  not  merely 
irregular. 

2.  It  must  have  been  paid  under  compulsion  or  the  legal 
equivalent. 

3.  It  must  have  been  paid  over  by  the  collecting  officer,  and 
have  been  received  to  the  use  of  the  municipality,* 

And  to  these  should  perhaps  be  added : 

4.  The  party  must  not  have  elected  to  proceed  in  any  remedy 
he  may  have  had  against  the  assessor  or  collector.' 

1  Mills  V.  Hendricks  Co.,  50  Ind.,  436.  In  Michigan  iUegal  taxes  ara 
charged  back  by  the  state  to  the  counties.  But  before  this  can  be  done  tha 
tax  must  be  set  aside  as  illegal ;  it  is  not  enough  that  a  suit  has  been  brought 
and  injunction  obtained  to  restrain  collection.  Auditor-General  v.  Super- 
visors, 38  Mich.,  70. 

2Woolley  V.  Staley,  39  Ohio  St.,  354. 

'Indianapolis  v.  McAvoy,  86  Ind.,  587.  It  is  said  in  the  case  that  it  might 
be  otherwise  if  the  party  was  negligent  in  not  ascertaining  the  facts.  Ths 
general  rule  is  that  a  payment  voluntarily  made  cannot  be  recovered  back 
because  of  the  party  having  been  in  error  as  to  the  right  to  require  it. 
Tupelo  V.  Beard,  56  Miss.,  533.  If,  after  one  has  for  several  years  voluntarily 
paid  city  taxes  upon  lands  supposed  to  be  within  the  city,  it  turns  out  on. 
survey  that  they  were  not,  he  will  have  no  legal  claim  to  reimbursement. 
Jackson  v.  Atlanta,  61  Ga.,  238.  And  see  Commonwealth  t'.  Philadelphia, 
27  Pa.  St.,  497.  It  has  been  held  that  a  tax  imposed  by  city  ordinance, 
without  authority  of  law,  may  be  recovered  back,  even  though  paid  without 
protest.  Galveston  v.  Sydnor,  .89  Tex.,  236,  citing  Marshall  v.  Snediker, 
25  Tex.,  460;  Baker  «.' Panola  County,  30  Tex.,  86. 

*  See  Fii-st  National  Bank  v.  Americus,  68  Ga.,  119 ;  Winter  v.  Montgomery, 

65  Ala.,  403 ;  Lyons  v.  Cook,  9  111.  Ap.,  543.     There  must  be  actual  payment, 
and  not  a  mere  bargain  or  arrangement  for  payment.     Savannah  v.  Feeley^ 

66  Ga.,  31. 

5  In  Ware  v.  Percival,  61  Me.,  391,  the  person  illegally  assessed  sued  the 
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Where  tie  statute  gives  an  action,  it  may  not  be  necessary 
that  all  these  conditions  should  concur,  since  the  statute  may 
dispense  with  one  or  more  of  them.  Thus,  it  has  been  held  in 
New  York  that  where  the  statute  provides  for  the  repayment 
of  a.  tax  illegally  levied,  it  is  no  answer,  to  a  claim  therefor 
that  the  payment  was  voluntarily  made ; '  and  in  Iowa  it  has 
been  decided  that  where  a  statute  allows  recovery  of  taxes 
erroneously  or  illegally  exacted  or  paid,  the  failure  of  the  tax 
payer  to  stay  the  collection  of  such  tax  does  not  prevent  his 
suit  after  payment.^ 

The  sum  for  which  any  municipality  is  liable  must  in  gen- 
eral be  what  has  been  collected  for'  itself ;  and  therefore  when 
the  town  collector  collects  a  state,  county  and  town  tax  levied 
on  property  not  taxable,  if  the  town  is  sued,  the  recoveiy  will 
be  limited  to  what  was  paid  over  to  it  for  its  own  use,  and  will 

town  and  recovered  satisfaction.  Afterwards  he  sued  the  assessors,  but  his 
liist  recovery  and  satisfaction  were  held  conclusive.  See  Same  Case,  14  Am. 
Rep.,  565. 

The  following  are  decisions  under  special  points  not  noticed  in  the  text : 
The  value  of  highway  labor  in  which  a  tax  has  been  paid  cannot  be  recov- 
ered. Tufts  V.  Lexington,  72  Me.,  516.  When  a  lessee  pays  a  tax  which  is 
afterwards  set  aside  in  proceedings  instituted  by  the  lessor,  the  lessee  is 
entitled  to  recover  what  he  paid.  Purssell  v.  New  York,  85  W.  Y.,  330.  If 
one  buys  land  after  a  tax  is  assessed  on  it  against  his  grantor,  and  pays  it 
before  the  tax  has  become  a  lien  under  the  statute  without  making  objec- 
tions to  it  before  the  board  of  review,  he  is  concluded  by  the  payment. 
Louden  v.  East  Saginaw,  41  Mich.,  18.  While,  in  general,  one  cannot,  by 
voluntarily  paying  taxes  on  the  land  of  another,  get  any  right  of  recovery 
against  him,  circumstances  may  arise  where  the  opposite  rule  may  obtain, 
as  where  one  has  paid  taxes  under  a  bona  fide  claim  of  title  which  is  only 
decided  against  him  after  long  litigation.  Goodnow  v.  Moulton,  51  la.,  555; 
Am.  Emig.  Co.  v.  Land  Co.,  52  la.,  828;  Goodnow  v.  Wells,  54  la.,  336. 

•  People  V.  Supervisors  of  Madison,  51  N.  Y.,  442. 

s  Dickey  v.  Polk  Co.,  58  la.,  287. 

A  statute  required  taxes  wrongfully  assessed  to  be  refunded  though  paid 
voluntarily.  Held  that  "  wrongfully "  was  not  equivalent  to  "  illegally ; " 
that  to  entitle  one  to  repayment  it  must  appear  that  not  only  were  the  taxes 
irregularly  assessed,  but  that  they  were  not  legally  or  equitably  due  from 
him.  Howard  Co.  v.  Armstrong,  91  Ind.,  528.  See  Durham  v.  Board,  etc., 
95  Ind.,  182;  Henry  Co.  v.  Murphy,  100  Ind.,  570. 

Under  a  statute  allowing  the  refunding  of  an  illegal  tax  a  voluntary  pay- 
ment of  a  tax  which  was  never  legally  levied  maybe  recovered.  IsbeU  «. 
Crawford  Co.,  40  la.,  102.  An  action  held  to  lie  where  the  proper  board 
had  refused  to  pay,  though  an  appeal  was  given  from  its  decision.  Rich- 
ards V.  Wapello  Co.,  48  la.,  507.  See  McWhinney  v.  Indianapolis,  101.  Ind., 
150. 
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not  embrace  the  state  and  county  taxes.'  It  may  be  different, 
however,  in  the  case  of  taxes  collected  for  the  subordinate 
municipalities.  A  township  is  held  liable  for  school  and  road 
taxes  received  into  its  treasury,  even  though  they  have  been 
paid  out  before  suit  is  brought;-  but  it  would  be  otherwise  if 
the  moneys  in  the  hands  of  its  treasurer  constituted  a  special 
fund  over  which  by  law  the  corporation  had  no  control.' 

It  is  immaterial  to  the  liability  of  a  municipal  corporation 
that  the  officers  through  whom  the  illegal  tax  was  enforced 
were  not  of  its  appointment  and  not  under  its  control.* 

A  cause  of  action  for  taxes  illegally  paid  accrues  at  the  time 
of  the  payment,  even  though  the  illegality  may  not  have  been 
then  known ;  and  the  statute  of  limitations  begins  to  run  from 
that  time.'' 

1  Vermont  Central  E.  R.  Co.  v.  Burlington,  28  Vt.,  193.  See,  also,  Spear 
V.  Braiutree,  84  Vt.,  414;  Slack  v.  Norwich,  32  Vt.,  818;  Matheson  v.  Mazo- 
manie,  20  Wis.,  191.  For  illegal  interest  collected  and  paid  to  the  county 
and  by  the  county  to  a  city,  the  city  is  liable.  Loring  v.  St.  Louis,  10  Mo. 
Ap.,414. 

2Byles  V.  Golden,  52  Mich.,  612;  Matteson  v.  Eosendale,  37  Wis.,  254. 
Compai'e  Pawnee  Co.  v.  Railroad  Co.,  21  Kan.,  748;  SaUne  Co.  v.  Geis,  23 
Kan.,  381.  So  a  tax  laid  without  authority  and  paid  over  to  a  city  may  be 
recovered  back  though  the  city  has  paid  it  out  to  a  contractor.  Tallant  v. 
Burlington,  89  la.,  543;  Louden  v.  East  Saginaw,  41  Mich.,  18.  See  Grand 
Eapids  V.  Blakely,  40 Mich.,  367. 

'Dawson  I'.  Aurelius,  49  Mich.,  479;  Camp  v.  Algansee,  50  Mich.,  4.  A 
railroad  aid  tax  was  levied  in  several  towns,  and  in  some  it  turned  out  in- 
valid. The  county  collected  the  tax,  and  that  from  the  latter  towns  was 
paid  over  to  the  railroad  company.  Held  that  they  were  not  entitled  to 
recover  back  from  the  county.  Des  Moines,  etc. ,  E.  Co.  v.  Lowry,  51  la. , 
486.  A  township  cannot  recover  from  the  county  the  amount  of  a  special 
but  invalid  township  road  tax  collected  by  the  county  and  turned  over  by 
it  to  the  town  clerk.     Stone  v.  Woodbury  Co.,  51  la.,  523. 

*Bank  of  Commonwealth  ■;;.  New  York,  43  N.  Y.,  184.  See,  also.  Chap- 
man V.  Brooklyn,  40  N.  Y. ,  372 ;  Newman  v.  Supervisors  of  Livingston,  45 
N.  Y.,  676.  Compare  Swift  v.  Poughkeepsie,  37  N.  Y.,  511.  But  it  is  said 
in  the  first  above  case  that  no  action  will  lie  while  the  assessment  re- 
mains in  force,  if  the  assessors  had  jurisdiction  to  lay  it.  If,  however,  the 
assessment  was  void  on  its  face,  it  is  not  necessary  to  have  it  so  judicially 
declared  before  bringing  suit.  Horn  v.  New  Lots,  83  N.  Y.,  100.  It  would 
be  otherwise,  if  the.invalidity  depended  on  facts  which  would  not  appear 
in  proceedings  to  enforce  the  assessment.  Ibid.,  citing  Peyser  v.  Mayor, 
70  N.  Y.,  497;  In  re  Lima,  77  N.  Y.,  170;  Wilkes  v.  Mayor,  79  N.  Y.,  621; 
Marsh  v.  Brooklyn,  59  N.  Y.,  280. 

■'>  Beecher  v.  Clay  Co. ,  52  la. ,  140 ;  Scott  v.  Chickasaw  Co. ,  53  la. ,  47.  It  does 
not  arise  on  contract ;  and  it  is  held  in  Iowa  that  it  may  be  brought  against 
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Irregular  Taxes.  When  a  municipal  corporation  is  sued  for 
money  collected  and  paid  over  to  it  as  a  tax,  the  idea  on  which 
the  suit  is  predicated  is,  that  the  corporation  has  received  that 
which,  in  justice,  it  ought  not  to  retain.  A  suit  will  not,  there- 
fore, lie  to  recover  back  taxes  paid,  when  the  only  complaint 
that  can  be  made  of  them  is  that  the  proceedings  in  their  levy 
and  collection  have  been  irregular.  The  fact  of  irregularity 
does  not  establish  injustice ;  there  must  be  something  further 
in  the  case  which  either  exempts  the  party  from  the  tax  alto- 
gether, or  which,  because  of  illegality  or  inequality,  deprived 
the  officers  of  jurisdiction.  Municipalities  do  not  guaranty  to 
their  people  correct  action  on  the  part  of  their  officers,^  and  if 
they  did  no  one  would  be  entitled  to  rely  upon  the  guaranty 
until  he  was  injured.  Irregular  action  does  not  necessarily  in- 
jure the  parties  concerned ;  and  where  it  does,  the  remedies 
given  by  review  or  repeal  are  supposed  to  afford  full  redress. 
Any  further  remedy  must  proceed  upon  the  idea  that  the  tax 
is  void ;  a  mere  nullity.^ 

a  city  without  first  presenting  the  same  to  the  city  council,  though  the 
charter  forbids  actions  on  any  "  claim  or  demand  "  untU  after  it  has  been  so 
presented.  Bradley  v.  Eau  Claire,  56  Wis.,  1G8.  Compai'e  Wright  v.  Mer- 
rimack, 52  Wis.,  466;  Kellogg  v.  Supervisors,  4S  Wis.,  97.  A  contrary  rul- 
ing has  been  made  in  Michigan,  Mead  v.  Lansing,  56  Mich.,  600.  In  a  suit 
against  a  town  to  recover  back  an  illegal  tax  the  town  cannot  defend  by 
showing  that  tlie  assessors  were  not  legally  elected.  Sudbury  v.  Heard,  103 
Mass.,  543. 

iLogansport  v.  Humphrey,  84  Ind.,  407:  McWhinney  v.  Indianapolis,  98 
Ind.,  183. 

2  Wright  V.  Boston,  9  Cush.,  233,  241,  per  Shaw,  Ch.  J.,  citing  Preston  v. 
Boston,  12  Pick.,  7;  Boston,  etc..  Glass  Co.  v.  Boston,  4  Met.,  181;  Howet). 
Boston,  7  Cush.,  273;  Lincoln  v.  Worcester,  8  Cush.,  55,  approved  in  Rogers 
V.  Greenbush,  58  Me.,  890;  Moore  v.  Albany,  98  N.  Y.,  396;  Wabash,  etc., 
E.  Co.  V.  Johnson,  108  lU.,  11.  That  lots  are  described  by  wrong  numbers 
in  the  assessment  is  no  ground  for  recovering  back.  Hanson  v.  HaverhiU, 
60  N.  H.,  218.  In  Massachusetts  it  is  held  that  where  a  party  is  taxable,  but 
in  the  assessment  are  included  non-taxable  items,  a  suit  wUl  not  lie.  Oliver 
V.  Lynn,  130  Mass.,  143;  Hicks  v.  Westport,  180  Mass.,  478.  See  WiUiams 
V.  Saginaw,  51  Mich.,  120.  If  the  tax  has  been  judicially  set  aside  an  action 
win  Ue,  even  though  payment  was  made  voluntarily.  Riker  ».  Jersey  City, 
88  N.  J.,  225.  See  Peyser  v.  New  York,  70  N.  Y.,  497.  Where  one  failed 
to  list  property  for  taxation,  and  the  collector  failed  to  proceed  according 
to  the  statute  in  such  case,  but  the  assessment  was  made,  and,  at  the  in- 
stance of  the  tax  payer,  was  afterwards  reduced  by  the  collector,  it  was 
held  that  the  former  could  not  escape  payment  because  of  the  collector's 
irregularity.    Bailey  v.  Railroad  Co.,  23  Wall.,  604.    And  see,  as  to  waiving 
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Yoluntary  Payments.  That  a  tax  voluntarily  paid  cannot 
be  recovered  back,  the  authorities  are  generally  agreed.'  And 
it  is  immaterial  in  such  a  case  that  the  tax  has  been  illegally 
laid,  or  even  that  the  law  under  which  it  was  laid  Avas  uncon- 
stitutional.^ The  principle  is  an  ancient  one  in  the  common 
law,  and  is  of  general  application.  Every  man  is  supposed  to 
know  the  law,  and  if  he  voluntarily  makes  a  payment  which 
the  law  Avould  not  compel  him  to  make,  he  cannot  afterwards 
assign  his  ignorance  of  the  law  as  the  reason  why  the  state 
should  furnish  him  with  legal  remedies  to  recover  it  back. 
Especially  is  this  the  case  when  the  officer  receiving  the  money, 
who  is  chargeable  with  no  morfe  knowledge  of  the  law  than 
the  party  making  payment,  is  not  put  on  his  guard  by  any 
warning  or  protest,  and  the  money  is  paid  over  to  the  use  of 
the  public  in  apparent  acquiescence  in  the  justice  of  the  exac- 
tion.    Mistake  of  fact  can  scarcely  exist  in  such  a  case  except 

irregulai'ities,  Louden  v.  East  Saginaw,  41  Mich.,  18.  As  to  special  action 
against  the  assessors  by  a  party  who  is  injured  by  them,  see  Hayford  v.  Bel- 
fast, 69  Me.,  63. 

1  Smith  r.  Readfield,  27  Me.,  145;  New  York,  etc.,  R.  R.  Co.  v.  Marsh,  13 
N.  Y.,  308;  "Walker  v.  St.  Louis,  15  Mo.,  563;  Christy's  Administrators  v. 
St.  Louis,  30  Mo.,  143;  Hospital  v.  Philadelphia  County,  34  Pa.  St.,  339; 
Phillips  V.  Jefferson  County,  5  Kan.,  413;  "Wabaunsee  County  v.  Walker,  8 
Kan.,  431;  Corkleu.  Maxwell,  3  Blatch.,  413:  EUiottr.  Swart wout,  10 Pet., 
137;  Mills  v.  Hendricks  Co.,  50  Ind.,  436;  Smith  v.  Schj-oeder,  15  Minn.,  35; 
Chicago  V.  Fidelity  Bank,  11  111.  Ap.,  165;  Turner  v.  Althaus,  6  Neb.,  54; 
McGehee  v.  Columbus,  69  Ga.,  581.  The  rule  applies  to  interest  wrongfully 
extorted  when  the  tax  is  legal.    Maguire  v.  State  Sav.  Inst.,  03  Mo.,  344. 

If  one  pays  a  tax  on  chattels  which  he  has  purchased  when  the  tax  was 
not  a  lien,  liis  payment  is  voluntary.    Gaar  v.  Hurd,  93  111.,  313. 

2 Taylor  v.  Board  of  Health,  81  Pa.  St.,  73;  Barrett  v.  Cambridge,  10 
Allen,  48;  New  Orleans  Canal,  etc.,  Co.  v.  New  Orleans,  30  La.  An.,  1371; 
Thomson  v.  Norris,  63  Ga.,  538;  Georgetown  College  v.  Dist.  of  Col.,  4  Ma3A., 
43;  Moore  v.  Sweetwater  Co.,  3"Wy.,  8.  Money  paid  to  secure  a  Hcense, 
issued  on  the  petition  of  the  party,  is  voluntarily  paid,  and  cannot  be  re- 
covered back,  even  though  no  power  existed  to  require  it.  Mays  v.  Cincin- 
nati, 1  Ohio  St.,  368,  citing  Brisbane  v.  Dacres,  5  Taunt.,  143;  Elliott  v. 
Swartwout,  10  Pet. ,  137 ;  Clarke  v.  Butcher,  9  Cow. ,  674 ;  Robinson  v.  Charles- 
ton, 4  Rich.,  317;  Smith  v.  Readfield,  37  Me.,  145.  To  the  same  effect  is 
Ligonier  v.  Aokerman,  46  Ind.,  553.  The  mere  fact  that  the  lands  taxed 
were  nnp  itentei  is  no  ground  for  recovering  back.  Welton  v.  Merrick  Co. , 
16  Neb.,  83.  And  see  Foster  v.  Pierce  Co.,  15  Neb.,  48;  Bates  v.  York  Co., 
15  Neb.,  284.  A  penalty  wrongfully  added  to  the  tax  but  paid  without  pro- 
test cannot  be  recovered.    Russell  v.  New  Haven,  51  Conn.,  359. 
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in  connection  with  negligence ;  as  the  illegalities  which  render 
such  a  demand  a  nullity  must  appear  from  the  records,  and  the 
tax  payer  is  just  as  much  bound  to  inform  himself  what  the 
records  show,  or  do  not  show,  as  are  the  pubhc  authorities. 
The  rule  of  law  is  a  rule  of  sound  public  policy  also ;  it  is  a 
rule  of  quiet  as  well  as  of  good  faith,  and  precludes  the  courts 
being  occupied  in  undoing  the  arrangements  of  parties  which 
they  have  voluntarily  made,  and  into  which  they  have  not 
been  drawn  by  fraud  or  accident,  or  by  any  excusable  igno- 
rance of  their  legal  rights  and  liabilities.' 

All  payments  are  supposed  to  be  voluntary  until  the  contrary 
is  made  to  appear.-  Nor  is  the  mere  fact  that  a  tax  is  paid 
unwillingly,  or  with  complaint,  of  any  legal  importance,  but 
there  must  be  in  the  case  some  degree  of  compulsion  to  which 
the  tax  payer  submits  at  the  time  but  ^vith  notification  of  some 
sort  equivalent  to  reservation  of  rights.'  It  has  been  said  in 
one  case  that  "  taxes  illegally  recovered  may  always  be  recov- 
ered back  if  the  collector  understands  from  the  payer  that  the 
tax  is  regarded  as  illegal,  and  that  suit  will  be  instituted  to 
compel  the  refunding ; "  *  but  it  has  been  repeatedly  held  that  a 
mere  protest,  when  payment  was  not  made  to  save  arrest  or 
the  seizure  or  sale  of  goods,  or  in  submission  to  process  that 
might  immediately  have  been  enforced,  would  not  relieve  the 
payment  of  its  presumed  voluntary  character.^    In  some  cases 

1  In  Kentucky  it  has  been  held  that  where  a  party  pays  taxes  illegally 
assessed  without  knowledge  of  the  illegality,  he  may  recover  back,  though 
he  made  no  protest.  Underwood  v.  Brockman,  4  Dana,  309 ;  Bay  v.  Bank 
of  Kentucky,  3  B.  Monr.,  510;  Louisville  v.  Zanone,  1  Met.  (Ky.),  151;  Cov- 
ington V.  Powell,  3  Met.  (Ky.),  326.  But  in  Iowa  it  has  been  held  that  a 
tax,  paid  in  ignorance  that  the  law  under  which  it  was  levied  was  in- 
valid, could  not  on  that  ground  be  recovered  back.  Ki'aft  v.  Keokuk,  14 
la.,  86;  Espy  v.  Fort  Madison,  14  la.,  226.  And  see  Lester  v.  Baltimore,  29 
Md.,  415. 

2  886  N.  W.  Packet  Co.  v.  St.  Louis,  4  DUL,  10.  The  mere  fact  that  the 
collector  might  have  enforced  payment  will  not  make  a  payment  involun- 
tary when  he  was  taking  no  steps  to  collect  and  making  no  thi-eats.  Wilson 
V.  Pelton,  40  Ohio  St.,  300. 

3  Jackson  v.  Newman,  59  Miss.,  385.  See  Preston  v.  Boston,  13  Pick.,  7; 
Tuttle  V.  Everett,  51  Miss.,  27;  Claflin  v.  McDonough,  33  Mo.,  412. 

i  Chase,  Ch.  J.,  in  Erskine  v.  Van  Arsdale,  15  Wall.,  75,  77.  See  Eaisler 
V.  Athens,  G3  Ala.,  194. 

5 See  Hospital  v.  Philadelphia  Co.,  24  Pa.  St.,  229;  Commissioners  v. 
Walker,  8  Kan.,  431;  Forbes  v.  Appleton,  5  Cush.,  115;  Jenks  v.  Lima,  17 
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it  is  held  that  a  payment  made  only  to  release  lands  from  the  lien 
of  a  tax,  or  to  prevent  a  sale  of  lands,  or  to  redeem  lands  from  a 
sale  actually  made,  will  not  be  held  a  payment  under  compul- 
sion, and  the  party  paying  cannot  reclaim  it ;  ^  but  this  is  not 
universally  assented  to ;  ^  and  it  seems  reasonable  that  the  rule 
should  be  restricted  to  cases  in  which,  if  sale  were  made,  fatal 
defects  would  appear  on  the  face  of  the  proceedings.  A  party 
ought  not  to  be  exposed  to  any  more  risks  of  loss  in  reheving 
his  lands  of  an  apparent  cloud  upon  title  than  in  protecting  his 
goods  against  an  illegal  sale. 

When  a  voluntary  payment  is  spoken  of,  the  qualifying  word 
is  not  used  in  its  ordinary  sense,  and  many  payments  are  held 
to  be  voluntary  which  are  made  unwillingly  and  only  as  a 
choice  of  evils  or  of  risks.  Thus,  a  payment  has  been  held  to 
be  voluntary  which  the  owner  made  to  save  his  property  from 
being  sold,  as  he  supposed,  when  the  collector  was  actually  as- 
suming to  proceed  to  sale,  but  with  an  authority  void  on  its 
face,  and  without  possession  or  control  of  the  property.^    A 

Ind.,  336;  Patterson  v.  Cox,  35  Ind.,  361;  Durham  v.  Commissioners,  95 
Ind.,  183;  Peebles  v.  Pittsburgh,  101  Pa.  St.,  304;  Railroad  Co.  v.  Commis- 
sioners, 98  U.  S.,  541 ;  Muscatine  v.  Packet  Co.,  45 la.,  185. 

1  RusseU  V.  Mayor,  35  Hun,  348;  Shane  v.  St.  Paul,  36  Minn.,  543;  Detroit 
V.  Mai-tin,  34  Mich.,  171;  Wills  v.  Austin,  53  Cal.,  153;  De  Baker  v.  CariUo, 
53  Cal.,  473,  citing  BicknaU  v.  Story,  46  Cal.,  595. 

2  In  Seeley  v.  Westport,  47  Conn.,  394,  explaining  Sheldon  v.  School  Dis- 
trict, 34  Conn.,  88,  it  was  held  that  a  payment  of  tax  on  realty  might  be  re- 
covered back  as  well  as  one  on  personalty.  If  one  voluntarily  pays  a  legal 
tax  on  lands  which  he  claims  to  own,  he  has  no  claim  to  recover  back  when 
it  is  decided  that  he  has  no  title.  Dubuque,  etc.,  R.  Co.  v.  Webster  Co.,  40 
la.,  16.  If  in  proceedings  to  vacate  an  assessment  a  party  pays  a  portion,  it 
wiU  be  vacated  only  as  to  the  remainder.  Petition  of  Hughes,  93  N.  Y., 
513.  Where  in  a  suit  on  a  tax  deed  to  foreclose,  the  defendant,  without  be- 
ing required  to  do  so,  pays  the  amount  of  the  void  tax  into  court,  he  will  be 
held  concluded  by  liis  payment.    Powell  v.  Supervisors,  4C  Wis.,  310. 

3 The  Sonoma  Co.  Tax  Case,  13  Fed.  Rep.,  789. 

A  competent  authority,  having  jurisdiction,  assessed  the  plaintiffs  for 
personal  property.  They  complained,  and  appealed  to  the  courts.  Before 
the  court  of  appeals  rendered  a  final  decision,  the  officer  having  charge  of 
the  collection  of  taxes  gave  notice  to  the  plaintiils,  requiring  payment,  and 
stating  that  if  the  tax  was  not  paid,  a  warrant  would  issue  to  collect  the 
same.  Thereupon  the  plaintiffs  paid  the  tax.  There  being  no  warrant, 
seizure,  or  threatened  seizure,  payment  of  money  to  free  the  property  from 
the  possession  of  another,  or  ignorance  of  facts,  it  was  held  that  it  was  a 
purely  voluntary  payment,  and  no  action  would  lie  to  recover  back  the 
same.    Union  Bank  v.  New  York,  51  Barb.,  159. 
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like  ruling  has  been  made  where  the  officer  threatened  to  sell 
property  for  a  tax  not  then  delinquent ;  having  at  the  time  no 
power  to  carry  out  his  threat.'  So  where  a  court  without  au- 
thority made  an  order  for  the  payment  of  a  tax,  and  payment 
was  made  accordingly  —  the  party  under  such  circumstances 
being  under  no  legal  compulsion  —  the  payment  was  held  vol- 
untary.^ So  where  one  on  the  day  fixed  for  the  sale  of  his 
property  for  the  illegal  tax  proposed  to  make  payment  on  the 
next  day  if  the  sale  should  be  postponed,  and  postponement 
was  had  and  payment  made  as  proposed,  this  was  held  a  volun- 
tary payment.'  And  it  has  been  said  in  some  cases,  that  when 
it  is  sought  to  recover  baak  a  payment  as  having  been  made 
under  compulsion,  it  should  be  made  to  appear  that  payment 
was  made  to  release  either  person  or  property  from  the  power 
of  the  officer.''  And  this  may  be  said  to  express  the  general 
sense  of  the  authorities.'' 

1  Bank  of  Santa  Rosa  v.  Chalfant,  53  Cal.,  170;  Merrill  v.  Austin,  53  Cal., 
379;  Bank  of  Woodland  v.  Webber,  53  Cal.,  73.  It  would  be  otherwise  if 
payment  were  made  after  delinquency.  Smith  v.  Farrelly,  53  Cal.,  77;  De 
Fremery  v.  Austin,  53  Cal. ,  380. 

2  Drake  v.  Shurtliff,  34  Hun,  433;  Bailey  v.  Buell,  50  N.  Y.,  663. 

A  state  supreme  court  sustained  a  tax  and  a  party  then  paid  it  and  took 
a  tax  certificate.  The  federal  supreme  court  afterwards  held  the  tax  void. 
Held,  that  the  payment  must  be  deemed  voluntary.  Lamborn  v.  Commis- 
sioners, 97  U.  S.,  181;  Commissioners  v.  Land  Co.,  33  Kan.,  196. 

The  fact  that  the  collector's  warrant  is  a  lien  on  goods  after  it  comes  to 
his  hands  is  not  enough  to  make  a  payment  to  him  compulsory.  Chicago 
V.  Fidelity  Bank,  11  III.  Ap.,  165.  Where  a  payment  is  made  without  pro- 
test, the  fact  that  a  bUl  is  brought  by  others  to  have  the  tax  declared  void 
is  not  enough  to  entitle  the  parties  paying  to  recover  back.  McCrickart  v. 
Pittsburgh,  88  Pa.  St.,  133. 

'Gatchet  v.  McCall,  50  Ala.,  307. 

4  Brazil  v.  Kress,  55  Ind.,  14;  Edinburg  v.  Hackney,  54  Ind.,  83.  Where 
a  town  offers  a  discount  to  those  who  make  payment  promptly,  a  payment 
made  to  obtain  this  discount  hals  been  held  to  be  voluntary,  though  made 
under  protest.  Lee  v.  Templeton,  13  Gray,  476.  In  Busby  v.  Noland,  39 
Ind.,  334,  it  is  said  that  one  who  pays  without  protest  is  estopped  from  dis- 
puting the  legality  of  the  tax. 

5  Upon  the  right  to  maintain  this  action  in  general,  see  Henry  v.  Chester, 
15  Vt.,  460;  Allen  v.  Burlington,  45  Vt.,  303;  Richards  v.  Stogsdell,  31  Ind., 
74;  Hubbai-d  v.  Brainard,  35  Conn.,  563;  Goddard  v.  Seymour,  30  Conn., 
394;  Callaway  v.  Milledgeville,  48  Ga.,  309;  Wilkey «;.  Pekin,  19  111.,  160; 
Allentown  v.  Saeger,  30  Pa.  St.,  431.  The  question  what  constitutes  a  vol- 
untary payment  was  quite  fully  discussed,  and  the  English  authorities  cited, 
in  Baker  v.  Cincinnati,  11  Ohio  St.,  534,  and  Taylor  v.  Board  of  Health,  31 
Pa.  St.,  73.     The  Ohio  case  quotes  particularly  Fullam  v.  Down,  6  Esp., 
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Statutes  in  some  states  have  changed  the  rule  somewhat,  and 
have  allowed  a  recovery  in  all  cases  of  illegal  tax,  provided 
that  at  the  time  of  payment  formal  protest  was  made  as  the 
statute  prescribed.  In  respect  to  such  statutes  it  is  only  neces- 
sary to  say  that  a  party  relying  upon  them  must  be  careful  to 
bring  his  case  within  their  provisions.^ 

36;  Valpy  v.  Manly,  1  C.  B.,  594;  Parker  v.  G.  W.  Railway  Co.,  7  M.  &  G., 
253;  Morgan  v.  Palmer,  3  B.  &  C,  729.  In  Carleton  u  Ashbumham,  102 
Mass. ,  348,  the  maxim  that  where  two  acts  are  done  at  the  same  time,  the 
one  shall  take  effect  first  which  ought  in  strictness  to  have  been  done  first, 
in  order  to  give  it  effect  (Claflin  v.  Thayer,  13  Gray,  459),  was  applied  to  a 
simultaneous  payment  of  tax  and  delivery  of  a  protest  against  its  exaction. 
In  Muscatine  v.  Packet  Co.,  45  la.,  185,  it  is  said  that  a  payment  made  un- 
der protest  cannot  be  recovered  back  unless  there  was  power  to  enforce  pay- 
ment in  some  other  way  than  by  suit  at  law.  A  payment  is  voluntary  if 
made  before  any  demand,  and  when  nothing  has  been  done  except  to  charge 
the  property  upon  the  list  to  the  tax  payer,  though  the  officer  has  a  warrant 
in  his  hands  which  he  has  not  attempted  or  threatened  to  serve.  Railroad 
Co.  v.  Commissioners,  98  U.  S.,  541.  So  is  a  payment  made  where  the  tax 
could  only  be  enforced  in  judicial  proceedings  in  which  the  party  would 
have  a  right  to  be  heard,  but  which  are  not  yet  taken.  Oceanic,  etc.,  Co.  v. 
Tappan,  16  Blatch.,  296. 

If  one  takes  an  assignment  of  a  void  tax  deed  made  upon  a  valid  sale, 
with  full  knowledge  of  all  the  facts,  and  pays  subsequent  taxes,  he  cannot, 
when  his  deed  is  set  aside,  recover  these  taxes  from  the  county,  notwith- 
standing a  statute  that  "  if,  upon  conveyance  of  any  land  sold  for  taxes,  it 
shall  be  discovered  or  adjudged  that  the  sale  was  invalid,"  the  purchaser 
shall  be  reimbursed  for  subsequent  taxes  paid.  Sapp  v.  Brown  Co.,  20 
Kan.,  243. 

1  If  suit  is  given  only  in  cases  where  payment  was  made  after  notice  of 
sale  by  advertisement  and  posting,  a  written  notice  to  the  tax  payer,  that 
sale  would  be  made  unless  he  paid,  is  not  sufficient  notice  of  sale.  Knowles 
V.  Boston,  129  Mass.,  551.  Where  the  statute  requu-es  a  written  notice  of 
protest,  an  oral  protest,  with  an  entry  by  the  receiving  clerk  in  his  book  that 
the  tax  was  paid  under  protest,  is  not  suificient.  Jbicl.  But  it  is  suffi- 
cient for  the  tax  payer  to  write  his  protest  across  the  face  of  the  tax  bill, 
sign  it  and  deliver  it  to  the  collector.  Borland  v.  Boston,  132  Mass.,  89.  In 
CaHfornia  a  protest  is  not  good  unless  it  specifies  the  grounds  of  invalidity 
relied  upon.  Meek  v.  McClure,  49  Cal.,  623.  But  this  is  to  put  the  officer 
upon  inquiry,  and  if  he  is  proceeding  to  enforce  the  tax  against  property 
outside  of  his  district,  the  protest  need  not  specify  grounds.  Mason  v.  John- 
son, 51  Cal.,  612.  So  if  a  county  collector  is  assuming  to  act  in  a  district 
formed  for  a  special  taxing  purpose,  though  within  the  county.  Smith  v. 
Fai-relly,  53  Cal.,  77. 

For  recovery  against  a  county  under  a  statute  when  a  suit  would 
otherwise  be  barred  by  lapse  of  time,  see  Merriam  v.  Otoe  Co.,  15  Neb., 
408. 
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Compulsory  Payments.  A  payment  made  to  relieve  the  per- 
son from  arrest  or  the  goods  from  seizure  is  a  payment  on 
compulsion ;  ^  and  so  is  the  payment  made  to  prevent  a  seizure 
when  it  is  threatened.^  So  with  still  greater  reason  is  the  pay- 
ment which  the  officer  secures  by  making  sale  of  goods  seized.' 
But  it  is  not  necessary  for  the  tax  payer  to  wait  for  his  goods 
to  be  sold  or  even  to  be  seized.  If  the  officer  calls  upon  the 
person  taxed,  and  "  demands  a  sum  of  money  under  a  warrant 
directing  him  to  enforce  it,  the  party  of  whom  he  demands  it 
may  fairly  assume  that  if  he  seeks  to  act  under  the  warrant  at 
aU,  he  will  make  it  effectual.  The  demand  itself  is  equivalent 
to  a  service  of  the  writ  on  the  person.  Any  payment  is  to  be 
regarded  as  involuntary,  which  is  made  under  a  claim  involv- 
ing the  use  of  force  as  an  alternative ;  as  the  party  of  whom 
it  is  demanded  cannot  be  compelled  or  expected  to  await  actual 
force,  and  cannot  be  held  to  expect  that  an  officer  v/ill  desist 
after  maldng  a  demand.  The  exhibition  of  a  warrant  direct- 
ing forcible  proceedings,  and  the  receipt  of  money  thereon, 
will  be  in  such  case  equivalent  to  actual  compulsion."  ■*  As  is 
said  in  another  case,  a  person  is  not  bound  to  wait  until  his 
property  is  actually  taken  by  a  legal  process;  one  which  he 
cannot  properly  resist ;  and  cost  made  before  he  pays  a  claim 
upon  it.  It  is  sufficient  if  the  circumstances  are  such  as  fairly 
lead  to  the  conclusion  that  the  waste  and  expense  can  be 
avoided  only  by  payment.^    So  payment  of  a  water  tax  under 

'Briggs  V.  Lewiston,  29  Me.,  473.  But  it  was  held  in  tlois  case  that  the 
costs  paid  were  not  recoverable  back.  And  see  Dow  v.  Sudbury,  5  Met.,  73; 
Shaw  V.  Becket,  7  Cush.,  442;  though  if  the  suit  were  brought  against  the 
officers  in  a  proper  case,  it  would  be  otherwise.     Shaw  v.  Becket,  supra. 

2 Grimm  v.  School  District,  57  Pa.  St.,  433,  citing  Henry  «.  Horstick,  9 
Watts,  414;  Caldwell  t;.  Moore,  11  Pa.  St.,  CO;  AUentown  v.  Saeger,  20  Pa. 
St.,  421.  And  see  Guy  v.  Washburn,  23  Gal.,  Ill;  Vicksburg  v.  Butler,  56 
Miss.,  72.  A  payment  is  not  voluntary  where  the  payer  lays  down  money, 
but  forbids  the  collector  to  take  it.  Bellinger  v.  Gray,  51  N.  Y.,  610.  And 
see  Greenabaum  v.  King,  4  Kan.,  333;  Stephan  v.  Daniels,  27  Ohio  St.,  527. 

■■i  Hurley  v.  Texas,  20  Wis.,  634. 

^Campbell,  J.,  in  Atwell  v.  Zeluff,  26  Mich.,  118,  citing  Boston,  etc..  Glass 
Co.  V.  Boston,  4  Met.,  181.  And  see  Amesbury,  etc.,  Manuf'g  Co.  v.  Ames- 
bury,  17  Mass.,  461;  Preston  v.  Boston,  12  Pick.,  7;  George  v.  School  Dis- 
trict, 6  Met.,  497;  Joyner  v.  School  District,  3  Cush.,  567;  Lincoln  v.  Wor- 
cester, 8  Cush.,  55. 

5  Howard  v.  Augusta,  74  Me.,  79.  To  the  same  effect  are  Ruggles  v.  Fond 
du  Lac,  58  Wis.,  436;  Paroher  v.  Marathon  Co.,  53  Wis.,  388. 
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threat  of  cutting  off  the  Avater  is  a  payment  under  compulsion.' 
And  it  is  held  in  some  cases  that  a  payment  is  to  be  regarded 
as  compulsory  even  though  it  is  not  shown  that  the  collector 
had  a  warrant,  if  it  is  actually  made  to  avoid  an  expected  levy 
on  property  which  would  have  followed  in  due  course  of  law.^ 

Form  of  Action.  The  proper  action  against  a  corporation, 
in  these  cases,  is  assumpsit  for  money  had  and  received ;  the 
liability  not  attaching  until  the  money  is  paid  over,  and  being 
then  based  upon  the  receipt  of  the  money,  and  not  upon  the 
illegalities  which  preceded  it.'  The  recovery  must  be  limited 
to  the  money  received ;  while  in  an  action  of  trespass  against 
the  assessors,  or  trespass  or  trover  against  the  collector,  the 
party  might  recover  such  actual  damages  as  he  could  show  he 
had  sustained.* 

A  demand  is  not  necessary  before  bringing  suit  to  recover 
back  illegal  taxes  unless  made  so  by  statute.*  Interest  is  re- 
coverable from  the  date  of  demand,  but  not  before.'^    If  only 

1  Westlake  v.  St.  Louis,  77  Mo.,  47.  If  a  liquor  tax,  the  payment  of  which 
is  a  condition  to  doing  business,  is  made  undei-  an  tinconstitutional  law,  with, 
protest,  it  may  be  recovered  back.  Catoir  v.  Watterson,  38  Ohio  St.,  319, 
citing  Baker  v.  Cincinnati,  11  Ohio  St.,  534;  Stephan  v.  Daniels,  37  Ohio 
St.,  537. 

2Babcock  v.  Granville,  44  Vt.,  325;  Peyser  v.  New  York,  70  N.  Y.,  497; 
Kansas,  etc.,  R.  Co.  v.  "Wyandotte  Co.,  16  Kan.,  5S7. 

3  Grand  Rapids  v.  Blakeley,  40  Mich.,  367 ;  Raisler  v.  Athens,  66  Ala.,  194. 

K  the  tax  is  charged  to  the  collector  in  a  general  settlement  with  him, 
this  is  equivalent  to  a  payment  into  the  treasury.  County  Commissioners 
V.  Parker,  7  Mum.,  267;  Slack  v.  Norwich,  32  Vt.,  818;  Babcock  v.  Gran- 
ville, 44  Vt.,  325. 

It  is  no  ground  for  recovering  back  a  tax,  that  it  was  collected  by  one  who 
was  not  collector  de  jure  where  he  was  sncb  de  faeto.  Williams  v.  School 
District,  21  Pick.,  75. 

*Dow  V.  Sudbra-y,  5  Met.,  73;  Shaw  v.  Becket,  7  Cush.,  442.  And  see 
Inglee  v.  Bosworth,  5  Pick.,  498,  per  Morten,  J. ;  Ware  v.  Percival,  61  Me., 
391,  per  Appleton,  Ch.  J.  If  the  proceedings  in  the  collection  of  a  tax  are 
wholly  void,  and  the  person  taxed  neither  has  been  nor  can  be  disturbed  in 
his  possession,  there  is  no  groim.d  for  an  action  against  the  town,  as  the 
plaintiff  has  lost  nothing.  Such  would  be  the  case  of  a  void  sale  of  shares 
in  a  corporation.    Noyes  v.  Haverhill,  11  Cush.,  338. 

5  Look  V.  Industry,  51  Me.,  375;  Arapahoe  Co.  v.  Cutter,  3  Col.,  349.  See 
Piercer;.  Benjamin,  14  Pick.,  356. 

6  Boston,  etc.,  Glass  Co.  v.  Boston,  4  Met.,  181.  See  AtweU  v.  Zeluff,  26 
Mich.,  118, 120. 
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a  part  of  the  tax  was  illegal,  the  recovery  will  be  limited  to 
that  part,  if  capable  of  being  distinguished.^  The  burden  of 
showing  illegalities  is  on  the  party  who  counts  upon  them.^ 

Torts  'by  Officers.     "Where  a  collector  is  guilty  of  a  distinct 
tort  which  his  warrant  if  vahd  would  not  justify,  tlie  municipal 

1  Torrey  v.  Millbury,  SI  Pick.,  64  See  this  case  commented  on  in  Lincoln 
V.  Worcester,  8  Cusb.,  55.  And  see,  as  supporting  it,  Avery  v.  East  Sagi- 
naw, 44  Mich. ,  587.  Whether  cost  of  the  proceedings  to  collect  the  tax  can 
be  recovered  from  the  town,  see  Briggs  v.  Lewiston,  29  Me.,  472 ;  Dow  v.  Sud- 
bury, 5  Met.,  73;  Shaw  v.  Becket,  7  Gush.,  442.  The  following  illustrations 
of  illegal  taxes  recovered  back  may  be  cited :  One  who  pays  a  personal  and 
poll  tax  in  a  town  of  which  he  is  not  a  resident  may  recover  it  back,  if  paid 
under  the  threat  of  a  warrant,  notwithstanding  he  was  properly  taxed  for 
real  estate  in  that  town.  Tliis  would  not  be  regai'ded  as  a  case  of  excessive 
taxation  from  which  the  party  should  appeal ;  the  tax  on  the  personalty  and 
poll  being  wholly  unauthorized.  Preston  v.  Boston,  12  Pick.,  7.  Further, 
as  to  the  recovery  of  a  town,  etc.,  by  non-residents  unlawfully  taxed  within 
it,  see  Hathaway  v.  Addison,  48  Me. ,  440 ;  Sumner  v.  Dorchester,  4  Pick^, 
361 ;  Inglee  v.  Bosworth,  5  Pick.,  498;  Dow  v.  Sudbury,  5  Met.,  73;  Lee  v. 
Boston,  2  Gray,  484 ;  Dickinson  v.  Billings,  4  Gray,  43 ;  People  v.  Supervisors 
of  Chenan;jo,  11  N.  Y.,  563.  It  has  been  held  that  if  school  taxes  are  levied 
unlawfully  in  a  district  Tsy  vote  of  the  tovim,  they  may  be  recovered  back  of 
the  town.  Powers  v.  Sanford,  39  Me.,  183.  If  a  non-resident  is  taxed  on 
personalty  in  a  town  where  he  does  not  reside,  his  right  to  recover  it  back 
cannot  be  affected  by  the  fact  of  his  laaving  real  estate  in  the  town  which 
was  omitted  from  the  list.  Hathaway  v.  Addison,  48  Me. ,  440.  Where  an 
inhabitant  is  wrongfully  taxed  on  property  held  in  trust  for  him  abroad,  and 
has  no  property  taxable  to  him,  he  may  recover  back  of  the  town  a  tax 
assessed  to  and  paid  by  him  in  respect  of  the  property  so  held  in  trust.  Dorr 
V.  Boston,  6  Gray,  131,  i-elying  upon  Preston  v.  Boston,  12  Pick.,  7.  When 
by  law  the  personal  estate  of  corporations  is  assessed  in  the  shares  of  the 
company,  but  the  assessors  tax  to  the  corporation  both  their  personal  and 
real  estate,  and  they  pay  the  taxes,  they  may  recover  back  the  tax  on  the 
personalty.  DunnelManuf.  Co.  n.  Pawtucket,  7Gray,  277.  For  further  cases, 
see  Perry  v.  Dover,  12  Pick.,  206;  Joyner  v.  School  District,  3  Cush.,  567; 
Huckins  v.  Boston,  4  Gush.,  543;  Bacon  v.  School  District,  97  Mass.,  431; 
Matheson  v.  Mazomanie,  20  Wis.,  191 ;  Hurley  v.  Texas,  20  Wis.,  634;  James 
y.  New  Orleans,  19  La.  An.,  109;  HUl  v.  Supervisors  of  Livingston,  12  N.  Y., 
52;  Atwater  v.  Woodbridge,  6  Gonn.,  223;  Adam  v.  Litchfield,  10  Conn., 
127;  Gillette  v.  Hartford,  31  Conn.,  351;  Nicodemus  v.  East  Saginaw,  25 
Mich.,  456;  Supervisors  of  Stephenson  v.  Manny,  56  111.,  100;  Lauman  v. 
Des  Moines  County,  29  la.,  310;  Allen  v.  Btu-lington,  45  Vt.,  202;  Judd  1). 
Fox  Lake,  28  Wis.,  583;  First  Ecclesiastical  Society  v.  Hartford,  38  Conn., 
274;  Foster  v.  County  Commissioners,  7  Minn.,  140;  Lake  Shore,  etc.,  E.  Co. 
V.  Roach,  80  N.  Y.,  339. 

2  Douglasville  v.  Johns,  62  Ga.,  423. 
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corporation  for  whicli  he  assumes  to  act  cannot  be  held  respon- 
sible therefor.  Illustrations  are  where  he  seizes  the  goods  of 
a  tax  payer,  or  arrests  him  to  compel  a  second  payment  of  the 
tax  which  has  already  been  fully  paid,^  and  where  on  a  war- 
rant against  one  man  he  seizes  the  goods  of  another.^  In  New 
York  a  town  is  not  Uable  for  any  mistake  or  misfeasance  of  the 
assessors  or  collector  by  means  whereof  one  has  been  compelled 
to  pay  a  tax  wrongfully  levied,  the  money  not  having  been 
paid  into  the  treasury  of  the  town.  These  oflBlcers  are  not,  in 
a  legal  sense,  the  agents  of  the  town  in  its  corporate  capacity, 
in  performing  duties  under  the  tax  laws  of  that  state.'  In  Mas- 
sachusetts an  action  lies  against  a  town  for  the  acts  of  its  assess- 
ors in  causing  the  arrest  of  one  for  a  tax  for  which  he  was  not 
liable  by  reason  of  his  non-residence;  the  assessors  having 
acted  in  good  faith  and  not  being  themselves  by  law  liable.* 
And  probably  municipal  corporations  in  N'ew  York  and  other 
states,  which  exist  under  special  charters,  would  be  held  liable 
for  the  wrongs  of  their  officers  in  some  cases  where  towns 
would  not  be,  on  the  ground  that  by  accepting  the  charter  they 
had  undertaken  with  the  pubMc  for  the  proper  performance  of 
the  municipal  duties  created  thereby.' 

1  Liberty  v.  Hurd,  74  Me.,  101.  1£  land  is  sold  after  payment  of  the  tax 
the  sale  is  void,  and  the  owner,  if  he  redeems,  pays  money  voluntarily  and 
cannot  recover  it  from  the  county.  Morris  v.  Sioux  Co.,  43  la.,  416;  Sears 
V.  Marshall  Co.,  59  la.,  603. 

2  Wallace  v.  Menasha,  48  Wis.,  79.  When  one  is  illegally  assessed  a  tax 
afterwards  abated,  and  is  arrested  by  the  collector,  the  payment  by  the  town 
to  the  collector  of  the  cost  of  the  arrest  is  not  such  a  ratification  of  the  act 
as  to  render  the  town  Uable.    Perley  v.  Georgetown,  7  Gray,  464. 

3  Lorillard  v.  Monroe,  13  Barb.,  161,  and  11  N.  Y.,  392.  And  see  People  v. 
Supervisors  of  Chenango,  11  N.  Y.,  563;  Preston  v.  Boston,  13  Pick.,  7; 
Chapman  v.  Brooklyn,  40  N.  Y.,  373 ;  Newman  v.  Supervisors  of  Livingston, 
45  N.  Y.,  676 ;  Eoohester  v.  Rush,  80  N.  Y.,  303.  Compare  Dawson  v.  Aurel- 
ius,  49  Mich.,  479.  The  case  of  Rochester  v.  Rush,  supra,  holds  that  as 
towns  in  New  York  have  no  treasury  as  cities  and  counties  have,  they  are 
not  liable  for  illegal  taxes  collected  by  the  town  officers.  But  the  board  of 
supervisors  may  refund  such  taxes  and  require  the  sums  to  be  raised  by  the 
town  as  shall  be  just. 

*  Alger  V.  Eaton,  119  Mass.,  77,  distinguishing  Durant  v.  Eaton,  98  Mass., 
469. 

5  Howell  u.  Buffalo,  15  N.  Y.,  518.    See  Conrad  v.  Ithaca,  16  N.  Y.,  158; 
Weet  V.  Brockport,  16  N.  Y.,  161,  note;  Bennett  v.  Buffalo,  17  N.  Y.,  383; 
Sheldon  v.  Kalamazoo,  34  Mich.,  383. 
53 
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Implied  Warranty.  A  municipal  corporation  or  body,  for 
whose  benefit  taxes  are  enforced,  does  not  warrant  to  the  pur- 
chaser the  title  to  property  sold  for  their  satisfaction,  or  the 
legality  of  the  proceedings  on  which  the  sale  was  based.  The 
purchaser  in  such  a  case  buys  at  his  own  risk,  and  at  his  peril 
investigates  the  proceedings.   This  is  a  general  rule  in  tax  sales.* 

Misappropriations.  A  misapplication  by  a  corporation,  act- 
ual or  threatened,  of  moneys  collected  by  taxation,  will  give 
no  right  of  action  to  an  individual  to  recover  his  proportion  of 
the  tax.  The  money,  when  collected  and  paid  to  the  corpora- 
tion, belongs  to  it,  and  not  to  those  from  whom  it  has  been  col- 
lected. For  misapplication  there  may  be  remedies  on  behalf 
of  the  public,  and  of  individual  tax  payers ;  but  a  suit  to  recover 
the  moneys  must  be  based  upon  an  individual  right  to  it,  which 
could  not  exist  in  the  case.^ 

Federal  Liability.  The  United  States  is  liable  for  taxes 
iHegaUy  levied  and  collected,  by  suit  in  the  court  of  claims,  but 
only  under  the  conditions  prescribed  in  the  acts  of  congress 
providing  for  such  suits.' 

Bemedy  by  replevin.  In  some  cases,  one  whose  goods  have 
been  seized  for  the  satisfaction  of  a  tax  may  recover  them  by 
writ  of  replevin.  But  to  justify  this  process  the  tax  must  he 
absolutely  void,  and  not  merely  unjust,  excessive  or  irregular. 
The  case  must  consequently  be  brought  within  the  rules  already 
laid  down,  regarding  the  invalidity  of  tax  levies,  or  the  suit  in 
replevin  must  fail.*  The  liability  of  this  process  to  vexatious 
use  is  so  considerable,  that  it  has  been  deemed  proper  in  some 

>  Lyiide  v.  Melrose,  10  Allen,  49;  Packard  v.  New  limerick,  34  Me.,  366; 
Logansport  v.  Humphrey,  84  Ind.,  467;  Lyon  Co.  v.  Goddard,  22  Kan.,  389. 
In  some  states  it  is  otherwise  by  statute.  See  Saulters  v.  Victory,  35  Vt., 
351 ;  and  compare  School  District  v.  AUen  Co.,  23  Kan.,  568. 

2Withington  v.  Harvard,  8  Cush.,  66;  Moore  v.  School  Directors,  59  Pa. 
St.,  382 ;  Wright  v.  Dunham,  13  Mich.,  414.  A  tax  on  corporate  dividends 
cannot  be  disputed  by  creditors  of  the  corporation  on  the  ground  of  its  hav- 
ing been  declared  when  the  corporation  was  insolvent.  Pennsylvania  Bank 
Assignees'  Account,  39  Pa.  St.,  103. 

3  See  United  States  v.  Savings  Bank,  104  U.  S.,  728. 

« HUl  V.  Wright,  49  Mich.,  229.  If  the  tax  list  and  warrant  are  regular, 
and  only  the  tax  erroneous,  and  an  opportunity  for  correction  has  been  given, 
replevin  will  not  lie.    BueU  v.  Schaale,  39  la.,  393. 
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of  the  states,  on  grounds  of  public  policy,  to  provide  that  re- 
plevin shall  not  lie  for  property  distrained  for  taxes.  Taking 
away  this  remedy  would  still  leave  to  the  party  all  the  other 
remedies  which  are  applicable  to  the  case ;  and  he  may  there- 
fore still  contest  the  vaMity  of  the  tax  in  a  suit  to  recover  the 
money  after  it  has  been  paid,  or  in  an  action  to  recover  the 
value  of  his  goods,  if  the  tax  was  collected  by  distress  and  sale.' 
And  it  has  been  held  that  a  statute  talking  away  the  remedy 
by  replevin  is  not  to  be  held  applicable  to  a  third  person  whose 
goods  are  seized  for  a  tax  for  which  he  is  no  way  liable ;  ^  nor 
to  one  who  was  not  hable  to  be  assessed  for  taxation.' 

Where  replevin  is  allowed,  it  cannot  be  maintained  by  the 
party  taxed  unless  the  whole  tax  is  illegal ;  as  it  must  assume 
that  the  seizure  of  the  goods  is  without  warrant  of  law.* 

Estoppel.  It  sometimes  happens  that  a  party  who  complains 
of  illegal  taxation  has  been  so  connected  with  the  proceedings  in 
voting,  laying  or  collecting  the  same,  that  it  would  be  unjust 
and  inequitable  to  others  or  to  the  public  that  any  remedy 
should  be  given  him  in  respect  to  the  illegality.  Such  a  case 
would  exist  if  one  in  respect  of  some  interest  of  his  own  should 
petition  for  or  otherwise  actively  encourage  the  levy  of  the  tax 
of  Avhich  he  subsequently  makes  complaint.*    Some  of  the  cases 

1  Dudley  v.  Eoss,  37  Wis.,  679;  MacMot  v.  Davenport,  17  la.,  379. 

2 Traverser  Inslee,  19  Mich.,  98.  Compare  Atlantic,  etc.,  R.  E.  Co.  ■». 
Cleino,  2  Dillon,  175;  Caxdinel  v.  Smith,  Deady,  197.  The  contrary  is  held 
in  Illinois,  where  trespass  or  trover  is  held  to  be  the  proper  remedy.  Vocht 
V.  Reed,  70  111.,  491 ;  or  injunction.     Deming  v.  James,  73  HI.,  78. 

3  Stockwell  V.  Vietch,  15  Ab.  Pr.,  412.  See  Eoss  v.  East  Saginavr,  18  Mich., 
233.  As  to  such  statutes  in  general,  see  O'Eeiley  v.  Good,  42  Barb.,  531; 
McClaughry  v.  Cratzenburgh,  39  111.,  117;  Mt.  Carbon,  etc.,  R.  R.  Co.  v. 
Andrews,  53  HI.,  176;  Yancey  v.  New  Manchester,  etc.,  Manuf.  Co.,  33  Ga., 
622;  Cody  v.  Lennard,  45  Ga.,  85.  Where  mere  irregularities  are  complained 
of,  replevin  wiU  not  be  the  appropriate  remedy.  BueU  v.  BaU,  30  la.,  283; 
BUbo  V.  Henderson,  21  la.,  56,  and  cases  cited. 

<Brackett  v.  Whidden,  3  N.  H.,  17;  Emericku.  Sloan,  18  la.,  139.  See  as 
to  this  remedy  in  tax  cases,  Enos  v.  Bemis,  61  Wis.,  656.  The  affidavit  in 
replevin  that  the  property  is  not  taken  for  a  tax  is  not  conclusive.  Kaehler 
V.  DobberpuW,  60  Wis.,  256. 

5  Weber  i;.  San  Francisco,  1  Cal.,455;  Kellogg  t).  Ely,  15  Ohio  St.,  64;  Tash 
V.  Adams,  10  Cush.,  252;  Motz  v.  Detroit,  18  Mich.,  495;  Warren  u  Grand 
Haven,  30  Mich.,  34;  Peoria  v.  Kidder,  36  111.,  351;  Sleeper  v.  BuUen,  6 
Kan.,  300;  Pease  v.  Whitney,  8  Mass.,  93;  La  Payette  v.  Fowler,  34  Ind., 
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cited  in  the  margin  go  very  far  in  the  direction  of  holding  that 
a  mere  failure  to  give  notice  of  objections  to  one  who,  with  the 
knowledge  of  the  person  taxed,  as  contractor  or  otherwise,  is 
expending  money  in  reliance  upon  payment  from  the  taxes, 
may  have  the  same  effect.'  But  the  technical  doctrine  of 
estoppel  is  one  to  be  applied  with  great  caution,  for  it  sets 
aside  general  rules  on  supposed  equities,  and  the  danger  is 
always  imminent  that  wrong  may  be  done.  The  following 
decisions  have  been  made.  One  is  not  estopped  from  seeking 
to  enjoin  a  street  assessment  by  the  fact  that  he  had  before 
paid  a  similar  assessment.^  The  mere  fact  that  one  knows  a 
levee  is  being  constructed  for  which  an  unconstitutional  tax  is 
to  be  laid  wiU  not  estop  him  from  objecting  after  the  work  is 
done.'  That  a  tax  payer  requires  work  to  be  done  in  accord- 
ance with  the  contract  made  with  the  city  is  no  ground  of 
estoppel  from  disputing  the  validity  of  the  ordinance  under 
which  the  work  is  done.*    The  receipt  by  one  whose  property 

140;  Rickets  v.  Spraker,  77  Ind.,  371;  Patterson  v.  Baumer,  43  la.,  477; 
States.  MitoheU,  31  Ohio  St.,  593;  Harwood  v.  Huntoon,  51  Mich.,  689; 
Byram  v.  Detroit,  50  Mich.,  56;  Carroll  Co.  v.  Graham,  98  Ind.,  379. 

One  contesting  a  drainage  prooeeding,  but  admitting  before  the  super- 
visors that  the  land  is  swamp  and  overflowed,  is  estopped  from  disputing 
that  fact  on  certiorari.    Hagar  v.  Supervisors  of  Yolo,  47  Cal. ,  233. 

1  In  Indiana  it  is  held  that  one  who  has  seen  a  public  improvement  go  on 
without  objection,  until  it  is  accepted  as  completed  by  the  city,  cannot  after- 
wards enjoin  the  collection  of  the  assessment  on  the  ground  that  the  work 
was  not  done  according  to  contract.  EvansviUe  v.  Pflsterer,  34  Ind.,  36.  Or 
that  the  whole  proceeding  was  invalid.  La  Fayette  v.  Fowler,  34  Ind.,  140, 
citing  Hellenkamp  v.  La  Fayette,  30  Ind.,  193;  Palmer  v.  Stumph,  89  Ind., 
329.  And  see  Robinson  v.  Burlington,  50  la.,  240;  Sleeper  v.  Bullen,  6 
Kan.,  300.  Contra,  Starr  «.  Burlington,  45  la.,  87;  Wright  v.  Thomas,  36 
Ohio  St.,  346.  If  one  is  present  at  a  tax  payers'  meeting  held  in  pursuance 
of  a  defective  notice,  and  seconds  a  motion  to  bind  the  district,  he  is  estopped 
from  questioning  the  regularity  of  the  meeting  when  a  tax  is  levied  to  pay 
the  bonds.  Thatcher  v.  People,  98  HI.,  633.  One  cannot  maintain  assump- 
sit to  recover  taxes  paid,  which,  as  a  member  of  the  board  of  supervisors,  he 
voted  to  impose.  Wood  v.  Norwood,  53  Mich.,  33.  If  a  lot  owner  makes  no 
objection  while  an  improvement  is  being  made  in  front  of  his  lot,  he  wiU  be 
required  to  do  equity  by  paying  what  the  value  of  the  improvement  is  to 
the  lot.    Barker  v.  Omaha,  16  Neb.,  269. 

i^TaUant  v.  Burhngton,  39  la.,  543.  See  Robinson  v.  Burlington,  50  la., 
240. 

3  Wright  V.  Thomas,  36  Ohio  St.,  846. 

iPerkinson  v.  McGrath,  9  Mo.  Ap.,  26. 


CH,  XXIY.j  EEMEDIES   FOE   WEONGFUL   ACTION.  821 

is  sold  under  a  void  warrant  or  for  an  illegal  tax  of  the  sur- 
plus moneys  on  the  sale  is  not  a  condonation  of  the  trespass.^ 
If  a  part  of  the  tenants  in  common  of  land  which  a  collector 
is  selling  are  present  and  waive  certain  defects  in  the  proceed- 
ings, this  will  not  estop  others  not  present  from  insisting  upon 
the  illegality  of  the  sale.^  Other  cases  are  referred  to  in  the 
margin.' 

The  doctrine  of  estoppel  applies  against  municipaUties  as 
well  as  against  individuals.  "Where  a  county  has  taxed  land 
as  belonging  to  a  person,  it  cannot,  in  a  suit  brought  by  him  to 
enjoin  the  tax,  deny  his  ownership.*  If  a  town  has  voted  rail- 
road aid,  it  cannot,  two  years  afterwards,  during  which  time 
the  railroad  has  gone  on  to  complete  its  road,  raise  the  question 
of  the  sufficiency  of  the  notice  of  meeting  at  which  the  aid 
was  voted.'  If  a  county  assesses  taxes  on  lands  and  sells  them  , 
for  dehnquency,  it  wiH  be  estopped  from  asserting  title  to  them 
in  itself.^ 

1  WestfaU  V.  Preston,  49  N.  Y.,  349. 

2Eeed  v.  Crapo,  127  Mass.,  39. 

5  For  cases  raising  questions  of  estoppel  in  tax  proceedings,  see  Cameron 
V.  Stephenson,  69  Mo.,  373;  MuUigan  v.  Smith,  59  Cal.,  206;  Matter  of 
Woolsey,  95  N.  Y.,  135.  Where  aperson  has  waived  all  error  and  informality 
in  proceedings  for  making  a  drain,  and  has  stood  by  and  seen  the  drain 
constructed,  promising  to  pay  what  the  work  was  worth,  he  cannot  resist 
payment  on  the  ground  that  the  proceedings  to  establish  the  drain  were 
void.  Mora  v.  Cline,  89  Ind.,  208.  To  resist  payment  of  an  assessment  for 
improving  a  street,  one  cannot  set  up  title  in  himself  in  the  street  after  the 
work  is  done,  when  he  was  aware  that  the  prior  owner  had  undertaken  to 
dedicate  the  land  to  street  purposes,  and  with  that  knowledge  suffered  the 
work  to  go  on  without  objection.     NeflE  v.  Bates,  25  Ohio  St.,  169. 

^BrandirfE  v.  Harrison  Co.,  50  la.,  164. 

5 Burlington,  etc.,  E.  Co.  v.  Stewart,  39  la.,  267;  Lamb  v.  Eailroad  Co.,  39 
la.,  333.  But  where  city  property  is  assessed  by  city  officers  and  sold  as  in- 
dividual property,  this  does  not  estop  the  city  from  setting  up  its  title.  St. 
Louis  V.  Gorman,  29  Mo.,  593.  Taxing  lots  as  private  property  whose 
boundaries  include  part  of  what  is  actually  used  as  a  street  does  not  estop 
the  city  from  claiming  it  as  a  street.  Ellsworth  v.  Grand  Eapids,  27  Mich., 
250. 

^Austin.  V.  Bremar  Co.,  44  la.,  155.  But  a  mere  levy  of  taxes  is  not 
enough.  Page  County  v.  Eailroad  Co.,  40  la.,  520.  A  receipt  of  a  certain 
sum  in  compromise  of  the  taxes  might  be.  Adams  Co.  v.  Eaih-oad  Co.,  39 
la.,  507.  See  the  doctriae  limited  in  Buena  Vista  Co.  v.  EaOroad  Co.,  46  la., 
226. 

A  county  is  not  estopped  from  levying  a  tax  on  land  by  the  fact  that  at 
the  time  it  is  bringing  an  action  against  the  owner  to  set  aside  for  fraud  its 
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Beniedy  Iby  mandamus.  A  summary  remedy  by  the  writ  of 
mandamus  may  be  had  by  parties  illegally  assessed  in  a  few 
oases,  which  are  more  particularly  referred  to  in  another  ehap- 
ter.i  They  embrace  cases  in  which  the  property  or  subject 
taxed  is  not  taxable  by  law,  and  the  remedy  is  given  by  com- 
pelling the  proper  officer  to  strike  off  the  assessment  or  to 
discharge  the  tax.^  But  an  excessive  assessment  is  not  to  be 
corrected  by  means  of  the  writ,  it  not  lying  to  correct  mere 
errors  of  judgment  in  the  exercise  of  judicial  or  discretionary 
powers.^ 

Remedy  Iby  prohibition.  The  common  law  writ  of  prohibi- 
tion lies  to  keep  inferior  courts  within  their  jurisdiction,  and  is 
inapphcable  to  tax  cases,  except,  perhaps,  under  very  peculiar 
statutes.  A  statutory  remedy  has  been  given  in  some  states 
under  this  name.* 

Qno  warranto.  This  is  the  process  by  means  of  which  usur- 
pations of  corporate  franchises  may  be  inquired  into.  It  may 
doubtless  be  made  available  on  behalf  of  the  state  in  some  cases 
where  powers  of  taxation  are  unlawfully  claimed,  but  is  not 
adapted  to  the  redress  of  individual  wrongs  under  the  revenue 
laws.  It  has  been  held  not  to  be  the  proper  process  to  correct 
corporate  action,  where  a  city,  instead  of  establishing  remuner- 
ative water  rates  to  pay  the  interest  and  part  of  the  prin- 
cipal of  the  water  loan  —  which  it  was  claimed  was  its  duty  to 

conveyance  of  the  land  to  him.  American  Emigrant  Co.  v.  RaLlroad  Co.,  52 
la.,  323. 

One  may  be  estopped  by  long  acquiescence  from  disputing  the  legality  of 
an  annexation  to  a  city.  Logansport  v.  La  Rose,  99  Ind.,  117.  The  legal 
validity  of  a  corporation  de  facto  -will  not  be  inquired  into  in  a  tax  case. 
Coe  V.  Gregory,  53  Mich.,  19.  Nor  of  a  town  plat  which  has  long  been  acted 
upon.    Bryant  v.  Estabrook,  16  Neb.,  217. 

1  See  pp.  780,  741,  743. 

2 See  People  v.  Barton,  44  Barb.,  148;  People  v.  Olmsted,  45  Barb.,  644 j 
People  V.  Supervisors  of  Otsego,  51  N.  Y.,  401;  People  v.  Auditor-General, 
9  Mich.,  134. 

^Howland  v.  Eldredge,  43  N.  Y.,  457 ;  School  Directors  v.  Anderson,  45  Pa. 
St.,  388;  Gibbs  v.  Hampden  Co.  Commissioners,  19  Pick.,  298;  Miltenberger 
V.  St.  Louis  County  Court,  50  Mo.,  172. 

4  See  People  v.  Supervisors  of  Queens,  1  Hill,  195;  Talbot  v.  Dent,  9  B. 
Monr,,  526;  State  v.  Gary,  33  Wis.,  93. 
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do  annually  —  established  nominal  rates  only,  and  levied  a  tax 
on  the  city  at  large  to  pay  the  debt  and  interest.^ 

Conclusion.  It  will  be  apparent  from  what  has  appeared  in 
this  chapter,  that  many  serious  errors  may  be  committed  and 
many  wrongs  done  in  the  exercise  of  the  power  to  tax,  which 
the  parties  wronged  must  submit  to,  because  the  law  can  afford 
them  no  redress  whatever.  All  injuries  which  result  from  an 
exercise  of  political  or  legislative  authority  are  to  be  included 
in  this  category ;  and  these  are  often  the  most  serious  which,  in 
matters  of  taxation,  the  people  are  visited  with.  In  all  such 
cases,  the  authority  of  the  judiciary  is  confined  to  an  inquiry 
into  the  jurisdictional  question,  and  if  it  appears  that  the  po- 
litical or  legislative  body  has  kept  within  the  limits  of  its 
authority,  the  judiciary  must  pause  there,  and  admit  its  incom- 
petency to  inquire  into  wrongs  which,  within  those  limits,  may 
have  been  committed.  The  wrongs  which  spring  from  errors 
on  the  part  of  assessors  are,  in  a  large  proportion  of  all  the 
cases,  as  little  susceptible  of  correction,  unless  the  legislature 
shall  have  provided  a  remedy  by  statute.  Courts  of  equity 
have  but  a  limited  jurisdiction,  extending  to  few  cases  besides 
those  in  which  the  impelling  motive  on  the  part  of  the  assess- 
ors has  been  to  do  injustice  and  inflict  injury.  The  chief  pro- 
tection of  the  citizen  must  at  last  be  sought  in  the  intelligence 
and  integrity  of  public  officers,  and  where  these  fail,  as  too 
often  they  do,  the  injury  must  frequently  prove  irreparable. 

1  Attorney-General  v.  Salem,  103  Mass.,  138.  Neither  is  a  bill  in  equity  the 
proper  remedy  for  such  a  case.     Carleton  v.  Salem,  103  Mass.,  141. 
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A. 

ABANDONMENT  — 

of  seated  lands,  what  is,  394. 
ABATEMENT  — 

of  tax,  when  not  admissible,  177,  180. 

no  gi-ound  for,  that  property  has  decreased  in  value,  775. 

by  assessor  while  roU  is  still  in  his  hands,  747. 

by  the  legislature,  747. 

right  to  apply  for,  sometimes  taken  away  if  property  not  listed,  358-361. 

of  one  tax  camiot  be  made  by  levying  another,  137. 

cannot  be  compelled  by  mandamus,  731. 

is  the  appropriate  remedy  in  cases  of  unequal  taxation,  747,  748. 

can  only  be  had  as  the  statute  provides,  747-753,  764. 

cannot  be  had  in  equity,  748. 

party  failing  to  apply  for  is  generally  concluded,  748. 

decision  on  application  for,  is  final,  749. 

interest  in  cases  of,  360. 
ABBREVIATIONS  — 

in  descriptions  of  land  for  taxation,  when  sufficient,  408. 
ABUSE  — 

liability  of  a  power  to,  no  argument  against  its  existence,  105,  280. 

of  legislative  power  to  tax,  remedy  for  is  in  responsibility  to  constitu- 
ents, 5,  45. 
why  this  an  unsafe  rehance,  734. 

of  power  to  tax  may  be  corrected  when  it  exceeds  limits,  44,  45. 
(See  Jurisdiction.) 

of  power  to  levy  special  assessments,  633. 

of  authority  of  collector,  may  make  him  trespasser  ab  initio,  443,  802. 

of  power,  derives  no  sanction  from  time,  139. 
(See  Remedies  for  Illegal  Taxation.) 

of  political  power  in  general,  764,  769. 

by  misappropriating  moneys,  765-768. 

by  inctirring  mimicipal  debts,  767,  773. 

ABUTTING  LOTS  — 

(See  Assessment  for  Local  Improvements.) 
ACCEPTANCE  — 

of  work  is  conclusive  on  persons  assessed,  671. 

ACCIDENT  — 

remedy  in  equity  in  cases  of,  761,  764. 
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ACCIDENTAL  OMISSIONS  — 

of  property  from  assessment  roU,  effect  of,  316,  317. 
(See  Omissions.) 

ACCOUNTING  — 

direction  for,  in  tax  warrant,  390. 

suits  against  collector  for  faUnre  in,  704-713. 

against  sureties  for  collector's  failure  in,  713-723. 
failure  to  call  collector  to,  by  auditing  board,  716. 
by  auditing  ofiScer  sometimes  made  conclusive  on  collector,  717-730. 
by  collector  to  state,  etc.,  801. 

(See  CoiiEOTOB  OF  Taxes.) 

ACCUMULATIONS  — 

unnecessary,  in  public  treasury,  impolicy  of,  11. 

ACQUIESCENCE  — 

in  municipal  organization,  effect  of,  754,  761,  768,  823. 
in  official  action  by  one  assuming  to  be  an  officer, 

(See  De  Facto  Officers.) 
in  illegal  taxation, 

(See  Estoppel;  Voluntary  Payments.) 

ACRE  — 

assessments  by  the,  in  levee  cases,  648. 

ACTION  — 

preliminary,  when  may  be  enjoined,  764r-769. 

of  assessors  is  judicial,  786-795. 

judicial,  cannot  be  set  aside  on  mandamus,  730-735. 

(See  Mandamus.) 
judicial,  liability  in  case  of, 

(See  Judicial  Action  ;  Judicial  Opficee.) 
political, 

(See  Political  Action.) 
ultra  vires, 

(See  Ultra  Vires.) 
discretionary, 

(See  Discretionary  Action.) 

ACTION  AT  LAW  — 

does  not  usually  lie  for  collection  of  taxes,  15-19,  435. 

may  in  some  cases,  16,  485. 
by  collector  who  has  advanced  taxes,  436. 
to  recover  lands  sold  for  taxes,  549-569. 

condition  that  betterments  shall  be  paid  for,  554. 

that  taxes  shall  be  paid,  550-554. 
short  limitation  to,  555-564. 
"color"  and  "claim"  of  title,  567-569. 
(See  Lands.) 
pending  when  curative  act  passed,  must  be  governed  by  it,  805. 

(See  Curative  Laws.) 
against  collectors  of  taxes  for  moneys  collected,  704 
for  neglect  to  collect,  706. 
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ACTION  AT  LAW— continued.     • 
on  collector's  bond,  707-718. 
against  assessors,  786-795. 
against  supervisors,  795. 

against  collectors  of  taxes  for  enforcing  illegal  taxes,  797-803. 
against  town,  county,  etc.,  804-818. 
against  treasurer  for  abuse  of  authority,  443,  803. 

(See  Remedies  for  Excessive  and  iLLEGAi  Taxation.) 
win  not  lie  where  taxes  merely  irregular,  750. 

ACTS  OF  THE  LEGISLATUEE  — 
(See  Statutes.) 

ACTUAL  BENEFITS  — 

local  assessments  based  upon,  606-608,  758. 
whether  an  assessment  can  exceed,  589,  640,  641, 
in  case  of  cemetery,  etc.,  654,  663. 

ADEQUATE  REMEDY  — 
(See  Equity  ;  Mandamus.) 

ADJACENT  PROPRIETORS  — 

assessment  of,  for  local  improvements,  606-677. 
(See  Assessments,  Local.) 

ADJOINING  — 
meaning  of,  646. 

ADJOURNMENT  — 

of  sale,  presumption  in  regard  to,  488. 

ADJUDICATION  — 

sometimes  required  before  lands  sold  for  taxes,  533. 

court  must  have  jurisdiction,  533. 

showing  of  delinquency,  536-7. 

notice  to  parties,  537. 

proceedings  to,  are  in  rem,  537. 

what  defects  wUl  avoid,  537-530. 

sales  under,  363. 

irregularities  wiU  not  defeat,  539. 

that  taxes  are  not  paid,  when  conclusive,  530. 

whether  penalties  may  be  imposed  without,  457-459. 

(See  Penalties.) 
whether  lands  may  be  forfeited  for  taxes  without,  461-465. 

(See  Forfeitures.) 
not  required  before  process  may  issue  for  taxes,  43-49. 
summary  process  against  collectors  without,  717-731, 
protection  in  making, 

(See  Judicial  Ofpicer.) 

ADMINISTRATOR  — 

assessment  of  tax  against  the  estate  to,  376. 

AD  VALOREM  TAXES  — 
what  are,  338. 
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ADVANCEMENTS  — 

for  public  purposes,  taxes  may  be  laid  to  repay,  137.. 
ABYEESE  CLAIMANT  — 

whether  he  may  buy  at  tax  sale,  506-509. 

recovering  in  ejectment  may  be  required  to  pay  for  betterments,  554. 
other  conditions  to  recovery,  549,  554.  ^ 

short  statutes  of  limitation  against,  555-564. 

"  color  "  or  "  claim  of  title"  by,  567-569. 

ADVERSE  POSSESSION  — 

extinguishment  of  title  by,  565-567. 

doctrinff  of,  as  applied  to  vacant  tenements,  565-567. 

improvements  by  one  holding  by,  554. 

ADVERSE  PROCEEDINGS  — 
general  right  to  notice  of, 
(See  Heabing;  Notice.) 

ADVERTISEMENT  — 
(See  Notice.) 

AFFIDAVIT  — 

by  assessors,  what  cannot  be  compelled  by  mandamiis,  731, 

proof  by,  of  giving  notice, 
(See  Notice.) 

to  tax  payer's  list,  failure  to  make,  357. 

to  roll,  made  prematurely,  800. 
AGENCIES  — 

of  government,  not  be  taxed  by  state,  8^-90. 

of  states,  not  to  be  taxed  by  United  States,  83-90. 
(See  Exemptions.) 
AGENTS  — 

of  carriers,  taxation  of,  98. 

not  to  buy  land  of  principal  at  tax  sale,  502. 

municipal  corporations  act  as,  in  making  local  assessments,  653-655. 

whether  officers  are,  in  their  official  action,  817. 

of  non-resident,  taxation  of  personalty  to,  873. 
AGREEMENTS  — 

(See  CONTKACTS.) 

ALABAMA  — 

constitutional  provision  for  assessment  of  property  by  value,  176,  636. 

short  statute  of  limitations  in,  563. 
ALCOHOLIC  DRINKS  — 

(See  SpmiTuous  Ljquoes.) 
ALIENATION— 

of  lands,  does  not  divest  lien,  546,  547. 
ALIENS  — 

taxation  of,  19,  20. 
ALLEGIANCE  — 

(See  Personal  ALLEGLorcE.) 
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ALLOWANCE  — 

for  debts  in  assessments,  174. 
ALTERATION  — 

of  bond,  discharges  sureties,  713. 

of  assessments,  cannot  be  made  without  notice,  85&-366,  778. 

of  tax  warrant,  does  not  invalidate  previous  action,  800. 
ALTERING  STREETS  — 

special  assessments  for,  610. 
(See  Assessments,  Local.) 

AMBASSADORS  — 
are  not  taxable,  19. 

AMENDMENTS  — 

of  merely  clerical  errors,  when  unnecessary,  314. 

of  proceedings  in  court,  must  be  by  order  of  court,  314. 

showing  of  facts  necessary,  314. 

notice  to  parties  concerned,  314. 

of  proceedings  by  statutory  board,  316. 
by  ministerial  officers,  of  their  ovra  motion,  816-333. 

where  the  omission  is  merely  to  make  a  record,  316. 

cannot  be  made  by  one  who  has  gone  out  of  office,  333. 
cannot  be  made  to  prejudice  of  right  of  redemption,  333. 
what  defects  cannot  be  cured  by,  333. 
of  tax  deed,  only  to  be  made  in  equity,  333. 

of  returns,  cannot  be  made  by  officer  to  whom  they  are  made,  333. 
AMUSEMENTS  — 

taxation  for,  is  not  admissible,  138. 
taxation  of,  39,  581. 
taxation  under  police  power,  593,  600. 
private,  whether  taxable,  601. 

ANCESTRAL  ESTATES  — 

(See  Successions.) 
ANNIHILATION  — 

taxation  may  be  carried  to  extent  of,  13,  13,  83. 
(See  Franchise.) 

ANNUAL  MEETINGS  — 

(See  Meetings.) 
APPEAL  — 

right  to  take,  sometimes  made  to  depend  on  list  being  furnished,  357-361. 

alteration  of  assessment,  when  tax  payer  does  not  take,  430. 

officers  depriving  party  of  right  of,  785. 

compelling  hearing  on,  730,  734. 
(See  Mandamus.) 

when  given  by  statute,  usually  the  sole  remedy  for  unequal  or  unjust 
assessments,  747. 

cannot  in  general  be  taken  to  the  courts,  748. 

is  supposed  to  furnish  a  complete  remedy,  748. 

party  failing  to  avail  himself  of,  is  concluded,  748,  759, 
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APPEAL — continued. 

right  to,  does  not  exist  unless  given  by  statute,  748. 

is  not  essential  if  tax  is  void,  748. 

by  a  city,  from  an  assessment,  750. 

where  given,  certiorari  will  not  be  allowed,  755. 

grounds  of  abating  taxes  on,  751-753. 

to  courts  sometimes  given,  753. 

APPELLATE  BOAED  — 

may  be  compelled  by  mandamus  to  proceed  to  hearing,  730,  784 

action  by,  is  in  general  conclusive,  747,  748. 

when  action  may  be  reviewed  on  certiorari,  753,  758,  759. 

APPOINTMENT— 

without  authority,  officer  de  facto  in  case  of,  349. 

(See  De  Facto  Officer.) 
of  township  meetings,  etc., 

(See  Notice.) 
APPORTIONMENT  OF  ASSESSMENTS  — 
general  principles,  634-650. 
by  benefits,  630. 
by  foot  front,  644, 
by  the  area,  648. 
by  value  of  lots,  649. 
districts  for,  639-644. 

(See  Assessments,  Local.) 

APPORTIONMENT  OF  DEBTS  — 

on  division  of  municipality,  may  be  made  by  legislature,  185,  389,  686, 
687. 
APPORTIONMENT  OF  TAXES  — 
must  be  districts  for,  140-163. 
equality  the  purpose  of,  833,  336. 
involves  the  right  to  make  exemptions,  171, 
what  it  consists  in,  337. 
methods  of,  337. 

specific  taxes,  338, 
ad  valorem  taxes,  338, 

taxes  with  reference  to  special  benefits,  339,  606-609. 
general  principles  of,  340-347. 
by  legislature  is  presumptively  just,  343. 
is  imperative,  343. 

burdens  levied  without,  are  arbitrary,  344. 
diversity  in  methods  of,  may  be  just,  345,  606. 
failure  to  do  justice  in,  does  not  render  levy  void,  345. 

nor  failure  in  strict  enforcement  of,  345. 
must  be  confined  to  the  district,  345. 
does  not  admit  of  invidious  exemptions,  846. 
in  case  of  highways  passing  through  or  into  two  towns,  etc.,  153-159, 

610,  683. 
in  case  of  privilege  taxes,  179,  186-7,  338. 
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APPRAISAL  — 
(See  Valuation.) 

APPRAISERS  — 

(See  Assessors.) 

APPROPRIATION — 

under  eminent  domain,  how  it  differs  from  taxation,  237,  634. 

(See  Eminent  Pomain.) 
unlawful, 

(See  Misappeopriation.) 

ARBITRARY  EXACTIONS  — 

how  they  differ  from  taxes,  3,  343. 

levies  without  apportionment  are,  343,  344. 

ARBITRARY  POWER  — 
to  tax,  does  not  exist,  104. 

(See  Limitations  on  the  Taxing  Power.) 

ARBITRARY  RULES  — 

of  apportionment,  243,  644,  648. 
of  assessment,  749. 

(See  Apportionment.) 

AREA— 

local  assessments  by,  648. 

ARKANSAS  — 

short  statute  of  limitations  in,  563. 

constitutional  provision  to  secure  equality  of  taxation  in,  176,  637, 

ARMY  — 

taxation  for,  110. 

(See  Bounties.) 

ARREARAGES  — 

of  taxes,  compromise  of,  185. 

ARREST  — 

strict  construction  of  authority  for,  364. 
after  discharge  in  bankruptcy,  699. 
for  non-payment  of  taxes,  437,  574. 

ARTIFICIAL  RULES  — 
of  construction,  263. 

ASSENT  — 

of  owners  sometimes  required  before  special  assessment  can  be  laid,  657. 
of  people  to  the  imposition  of  taxes,  59,  333-344. 

in  case  of  local  taxation,  679-699. 
of  municipal  corporations  to  contracts,  cannot  be  dispensed  with  by 

legislature,  690-699. 
to  payment  of  illegal  taxes, 

(See  Voluntary  Payment.) 
to  illegal  taxation, 

(See  Estoppel.) 
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ASSESSMENT— 

invidious  or  fraudulent,  3,  169,  297-399,  310. 

meaning  of,  851. 
necessity  for,  351,  352. 
statutory  requirements  of,  358. 
from  what  time  it  dates,  354,  355. 
to  be  made  periodically,  355. 
supplying  defects  in,  356. 
by  several  assessors,  356. 
lists  for,  356-361. 
right  to  notice  of,  361-366. 
meetings  for  review  of,  864. 
change  of,  without  notice,  361,  420. 
classification  of  property  for,  366-369. . 
personal,  how  made,  20-23,  369-379. 
of  water  craft,  373. 
of  tangible  personalty,  873. 
of  property  in  business,  374. 
of  trust  property,  375. 
of  property  of  decedent  estates,  376. 
of  property  of  wards,  377. 
of  corporations  in  general,  377, 
on  franchises,  377. 
on  dividends,  381. 
on  income,  383. 
on  franchises  as  property,  383. 
of  raih-oad  corporations,  383-386. 
of  insurance  companies,  386,  387. 
of  miscellaneous  corporations,  388,  389. 
of  national  banks,  389-393. 
of  corporate  shares,  388. 
of  real  property,  393. 

seated  and  unseated  lands,  393. 
what  are  seated,  394. 
how  assessed,  396^00. 
tracts  to  be  separately  valued,  400. 
when  owner  or  occupant  to  be  named,  397-399,  411. 
what  are  separate  parcels,  403. 
what  a  suificient  description,  404-408. 
valuation,  necessity  for,  409. 
is  a  judicial  act,  409-413. 
legislature  cannot  make,  410. 
how  authenticated,  413. 
of  distinct  interests  separately,  411. 
return  of,  414. 
review  of,  418-431,  747. 
equalization  of,  431-433. 
evidences  of,  in  special  cases,  480. 
review  of,  on  certiorari,  753. 
(See  Ceetioeaei.) 
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ASSESSMENT  —  continued. 

for  the  purposes  of  special  levies,  637-649. 

by  benefits,  638-644. 

by  other  standards,  644-649. 
duplicate, 

(See  Duplicate  Taxation.) 
fraud  in, 

(See  Fkatid.) 
relief  against, 

(See  Remedies  foe  Excessive  and  Illegal  Taxation.) 
action  in  making,  is  judicial,  788-793, 

ASSESSMENTS,  LOCAL— 

rules  of,  in  general,  143-151,  177,  606. 

statutory  provisions  respecting,  -when  mandatory,  286,  287,  290. 

exemptions  from  taxation  do  not  apply  to,  207-209. 

are  not  taxes  in  the  ordinary  sense  of  that  term,  207,  606.  607. 

general  subject  considered,  606-677. 

principles  which  underUe  them,  606. 

are  based  upon  supposed  benefits,  606-608. 

must  be  special  authority  of  law  for,  609. 

cases  for,  609. 

court-houses  and  other  public  buildings,  145,  610. 

streets  and  highways,  610-615. 

sidewalks,  588,  615. 

parks,  615. 

land  for  opening  streets,  612. 

grading  streets,  613. 

paving,  planking  and  improving  streets,  613. 

altering,  widening  and  extending  streets,  613. 

repaving  or  repairing  streets,  613,  614. 

drains,  sewers,  etc.,  259,  590,  591,  616-619. 

culverts,  etc.,  in  cities,  618. 

levees  and  embankments,  427,  590,  630. 

water  pipes  in  streets,  620. 

lighting  streets  with  gas,  621. 

fencing  townships,  621. 

other  special  cases,  631. 
objections  to,  in  point  of  policy  and  justice,  623. 
objections  under  constitutional  principles  and  provisions,  623. 

1.  that  they  take  property  without  due  process  of  law,  623. 

2.  that  they  take  property  for  public  use  without  compensation,  624. 

3.  that  they  violate  express  constitutional  provisions,  626-634. 
objections  not  sustained  by  the  authorities,  634-637. 

general  principles  of  apportionment,  637. 
methods  of  apportionment,  637. 

1.  by  an  estimate  of  benefits,  638. 

2.  by  a  standard  fixed  by  the  legislature,  177,  639. 
fixing  the  district  for  assessment,  143-151,  639-644. 

one  district  for  several  improvements,  643. 
53 
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ASSESSMENTS,  LOCAL  — continued, 
assessment  by  frontage,  644-648. 

is  really  an  assessment  by  benefits,  646. 
assessment  by  the  acre,  648. 
assessment  by  value  of  lots,  649. 
property  subject  to  assessment,  650. 
case  of  railroad  property,  650. 
case  of  personal  property,  651. 
case  of  property  devoted  to  special  use,  653. 
case  of  public  property,  653. 
proceedings  in  levying  and  collecting,  653. 
light  to  be  heard,  655. 

district  is  conclusively  fixed  by  legislative  authority,  654-659. 
assessment  is  conclusive  upon  benefits,  660-664. 
courts  powerless  to  relieve  against  hardships,  661. 
proceedings  in  case  of  street  occupied  by  plankroad,  etc.,  664. 
assessment  must  be  limited  to  cost  of  work,  664. 
may  be  made  before  work  done,  665. 
excess  in  estimate  will  no^;  defeat,  665. 
must  be  disti'ibuted  through  the  district,  665. 
must  not  go  outside  the  district,  666. 

may  be  against  the  land  or  against  separate  interests,  666. 
statute  must  be  strictly  followed  in  making,  665. 
appeal  from,  667. 
collection  of  assessments,  668. 
by  contractor,  668-670. 
by  enforcing  lien  against  land,  668. 

no  defense  that  work  not  done  according  to  contract,  671. 
sale  of  lands  for,  673. 
personal  liability  for  assessments,  674-677. 
enjoining,  when  illegal,  774. 

(See  Injxjnction.) 
review  of,  on  certiorari,  755. 
(See  Certiorael) 

ASSESSORS  — 
election  of,  353. 

action  of,  in  matters  of  local  assessment,  638-644. 
enforcing  ofiicial  duties  by,  724-734. 

cannot  be  coerced  in  the  exercise  of  their  judgment,  730. 
may  be  compelled  by  mandamus  to  strike  off  exempt  property,  733,  743. 

and  to  put  on  roll  omitted  property,  733. 

and  to  perform  any  ministerial  duty,  733. 
act  judicially  in  makiag  assessment,  786-795. 
joint  action  by,  257-359. 
not  hable  for  excessive  assessment,  789. 

even  though  it  was  made  so  by  including  property  not  taxable,  791. 

nor  for  errors  of  judgment,  789. 
are  liable  for  exceeding  their  jurisdiction,  789. 

as  where  personal  tax  is  assessed  upon  non-resident,  789, 
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ASSESSORS  —  continued. 

axe  liable  for  exceeding  their  jurisdiction,  or  where  tax  was  levied 
which  was  never  voted,  790, 
or  an  excessive  tax,  790. 
or  one  voted  for  an  illegal  purpose,  790; 
or  for  neglect  of  duty  in  some  cases,  795. 
whether  liable  for  fraud  or  malice,  792-795, 
liability  of  supervisor  as,  795. 
form  of  action  against,  817. 
ASSUMPSIT  — 

action  of,  for  taxes,  15-19. 

against  collector  to  recover  illegal  taxes  paid,  797-803. 
against  town,  county,  etc.,  804r-818. 
against  collector  of  internal  revenue,  803. 
actions  against  collector  of  customs,  803. 

(See  Action  at  Law  ;  Remedies  fob  Excessive  and  Illegal  Tax- 
ation.) 
ASSUMPTION  OF  POWERS  — 

(See  De  Facto  Officers  ;  Jueisdiction.) 
ASYLUMS  — 

taxation  for,  168. 
exemption  of,  187. 
ATTORNEY-GENERAL—  ' 

(See  Law  Officer  of  the  State.) 

ATTORNEYS  — 

(See  Lawyers.) 
AUCTION  — 

lands  to  be  sold  at,  498. 
AUCTIONEERS  — 

taxation  of,  91,  577,  586,  603. 

AUDITING  BOARDS  — 
allowances  by,  330,  438. 
mandamus  to  compel  action  by,  739. 

may  be  corapelled  to  hear,  and  also  allowlegal  demands,  729. 
reviewing  action  of,  on  certiorari,  757 

AUDITING  CLAIMS  — 

is  a  judicial  function,  687. 

by  legislature  against  municipalities,  688. 

against  collectors  of  taxes,  717. 
(See  Collector  of  Taxes.) 
AUDITORrGENERAL  — 

may  be  required  to  reject  iUegal  taxes,  783. 

discretionary  action,  not  reviewable  on  certiorari,  756, 

action  of,  does  not  estop  the  state,  811. 
AUTHENTICATION  — 

of  assessment,  412-414. 

of  tax  warrant,  437. 

of  notice  of  tax  sales,  484 
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AUTHORITY  — 

to  tax,  strict  execution,  of,  350. 

(See  Taxeng  Powers.) 
to  sell,  must  be  express,  470. 

must  be  strictly  foUo-wed,  470-473. 

whether  special  is  necessary,  481. 

is  terminated  by  payment  or  tender,  450,  453,  469. 
for  assessments,  must  be  express,  609. 

and  be  strictly  pursued,  609. 
to  tax,  exhausting,  349. 
to  collect  tax,  exhausting,  438. 
of  boards  of  review,  what  does  not  exhaust,  419. 
of  collector,  defect  in,  no  excuse  for  not  paying  over,  705. 
abuse  of,  by  collector,  may  make  him  treasurer  ab  initio,  443,  i 


B. 

BANK  CHECKS  — 
taxation  of,  31. 

BANK  CIECULATION  — 
taxes  on,  8. 
contract  to  receive  for  taxes,  81,  88. 

BANK  OF  UNITED  STATES  — 
not  taxable  by  the  states,  84. 
restraining  tax  upon,  773. 

BANKERS  — 

taxation  of,  in  general,  575. 

BANKRUPTCY— 

arrest  after  discharge  in,  799. 

BANKS  — 

may  be  taxed,  though  other  corporations  are  not,  193. 

may  be  taxed  for  deposits,  331,  327,  330,  388. 

paying  specific  tax  not  taxable  on  stock  as  property,  338. 

duplicate  taxation  in  case  of,  331,  239,  334. 

not  taxable  on  collaterals,  388. 

franchise  taxes  on,  331,  379-383. 

tax  of,  by  dividends,  243. 

may  be  taxed,  though  enjoined  from  busiaess,  888. 

shares  are  "  personal  property,"  379. 

BANKS,  NATIONAL  — 

may  be  taxed  by  states,  84. 
rules  for  the  taxation  of,  389-393. 

BENEFITS  — 

always  flow  from  taxation,  3. 

of  taxation,  what  are,  24. 

of  local  assessments,  what  are,  606,  661. 
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BENEFITS  —  continued. 

failure  of,  in  particular  case  cannot  defeat  tax,  3. 

apportionment  by,  145-153,  160-163,  839. 

special  assessments  must  be  based  upon,  606-609,  633,  638. 
not  otherwise  valid,  589,  640,  758. 

set-off  of,  against  damages  for  land  taken,  613. 

how  estimated,  660-667. 

must  be  governed  by  market  value,  660. 
what  to  be  taken  into  account,  661-664. 
must  be  limited  to  the  cost,  661,  664. 
BENEVOLENCES  — 

distinguished  from  taxes,  3. 
BEQUESTS  — 

(See  Successions.) 
BETTERMENTS  — 

recovery  of  value  of,  where  title  proves  defective,  554. 

cannot  be  exempted  from  taxation  without  authority  of  law,  345,  649. 

excluding  from  assessments,  345,  649. 
BEVERAGES  — 

taxation  on  manufacture  and  sale  of,  580,  583. 

taxation  in  regulation  and  restraint  of  sale  of,  593-596,  603,  604. 
BIDDER  — 

who  entitled  to  be  at  tax  sales,  500-509. 

not  the  oflScer  who  makes  sale,  493. 

not  one  whose  duty  it  was  to  pay  taxes,  500-509. 

whether  adverse  claimant  may  be,  506. 
BIDDER,  HIGHEST  — 

tax  sale  must  be  made  to,  498. 

tax  deed  must  run  to,  498. 
BILL  IN  EQUITY  — 

(See  Equity.) 
BILL  OF  LADING  — 

tax  on,  91. 

BILL  OF  EIGHTS  — 

(See  Constitutional  Peincipues.) 

BILIJAED  TABLES  — 
licensing,  361,  601. 

BILLS  OF  EXCHANGE  — 
taxes  on,  31,  91. 

BLENDING  TAXES  — 

effect  of,  438. 
BLOCKS  — 

of  lots,  assessment  of,  403,  403,  407. 
BOARDS,  LOCAL— 

decision  of,  as  to  amount,  etc.,  of  tax  levy,  not  reviewable  on  cer- 
tiorari, 755. 
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BOARDS  OF  EQUALIZATION  — 
powers  and  duties  of,  431-433. 
members  must  act  jointly,  357-8. 
are  assessors  and  act  judicially,  433,  749. 
correction  of  errors  of  description  by,  406. 
appeals  to,  748,  749. 
action  of,  whether  reviewable  on  certiorari,  757,  758. 

BOARDS  OF  RELIEF  — 
(See  BOAEDS  of  Review.) 

BOARDS  OF  REVIEW  — 
statutory,  418-431. 
compelling  hearing  by,  730-734. 
conclusiveness  of  action  of,  748-753. 

BOARDS  OF  SUPERVISORS  — 

may  be  compelled  by  mandamus  to  proceed  to  hear  claims,  739. 
and  to  allow  the  legal  claims,  730. 
and  to  assess  state  taxes,  735. 

BOATS  AND  VESSELS- 
taxation  of,  91-94,  97. 

(See  Tonnage  Duties.) 
ferry,  taxation  of,  93. 

BONA  FIDE  PURCHASERS  — 

not  to  be  affected  by  amendments,  319. 
purchasers  at  tax  sales  are  not,  476. 

BONDS  — 

owned  out  of  state  not  taxable  within  it,  33,  23,  160, 

taxable  in  general,  79. 

to  be  taxed  where  owner  resides,  79,  371. 

tax  on  the  interest  upon,  231. 

irreparable  injury  in  the  issue  of,  764-766. 

BONDS,  OFFICIAL  — 

required  to  secure  performance  of  public  duty,  706. 

of  collector,  not  according  to  statute,  may  be  good  at  common  law,  ;706. 

remedies  upon,  707-723. 
BOOM  — 

when  real  estate,  368. 
BOUNDARIES  — 

(See  Description.) 
BOUNTIES,  MILITARY— 

taxation  for.  111,  136-138. 
BOUNTY  BONDS  — 

mandamus  to  compel  taxation  for,  738. 
BRIDGES  — 

taxation  for,  195,  683. 
(See  Hiohwats.) 
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BROKERS  — 

taxation  of,  331. 
BUILDINGS  — 

sometimes  excluded  in  taxing  lands,  345. 
and  from  local  assessments,  649. 

recovery  of  value  of  as  betterments,  554 

assessment  of,  as  personalty,  367. 

exemption  of, 

(See  Churches.) 

public,  assessments  upon,  610. 
BULLION  — 

taxes  on,  31. 
BURDEN  OF  PROOF  — 

to  show  whether  tax  sale  regular,  473-481,  651. 
BURYING  GROUNDS  — 

exemption  of,  from  taxation,  303. 

may  be  subjected  to  assessments,  307,  308,  653. 
BUSINESS  — 

taxation  of,  in  general,  179,  181,  183,  193,  193,  197,  198, 199. 

of  non-residents,  taxable  where  carried  on,  60,  374^5. 

admissible,  though  property  required  to  be  taxed  by  value,  177, 179,  .181, 
183,  185,  186,  190,  191,  193,  194,  196,  197,  198. 

dupUcate  taxation  of,  37,  335,  331. 

not  admissible  to  build  up  monopolies,  235. 

general  right  to  tax,  570. 

methods  of  taxing,  571. 

taxation  by  United  States,  570. 

kinds  usually  taxed,  575-583. 

construction  of  powers  to  tax,  574. 

BUSINESS  ENTERPRISES  — 

taxation  not  admissible  in  aid  of,  115-117,  136. 
BUTCHERS  — 

taxation  of,  580,  597,  603. 

BUYERS  AT  TAX  SALES  — 

who  may  be,  500-509. 

(See  Sales  of  Lands  for  Taxes.) 
BY-LAW— 

efEeot  of  failure  of  corporation  to  observe,  758. 

illegal  taxation  by,  805. 

c. 

CALIFORNIA  — 

constitutional  provisions  to  secure  equality  of  taxation  in,  177. 

do  not  preclude  special  assessments,  636,  637. 
liability  to  contractor  in,  670. 
CALAMITIES  — 

protection  against,  138. 
(And  see  Levees.) 


840  LAW    OF   TAXATION.  ' 

CANALS  — 

taxation  of,  313. 

taxation  for,  131-134,  697. 

special  levy  for  special  benefits  fi'om,  697. 

CAPITAL  — 

meaning  of,  in  tax  laws,  221,  279,  389. 

CAPITAL  STOCK  — 

of  corporations,  taxation  of,  212,  313,  231,  335,  236,  328,  231. 

eAPITATION  TAXES  — 
levy  of,  15,  35,  86,  87,  110. 
can  only  be  assessed  on  residents,  369. 

CARRIAGE  OF  PROPERTY  — 
taxes  on,  39,  576. 
when  a  tax  on,  is  a  tax  on  commerce,  90-97. 

CARRIAGES  — 

taxation  of,  8,  39,  583. 

CARRIERS,  COMMON  — 
taxation  of,  39,  179,  576. 

CARS  — 

taxation  of,  96,  97. 

CAVEAT  EMPTOR  — 

rule  of,  applied  to  tax  purchasers,  476,  553. 

CELEBRATIONS  — 

taxation  for,  by  government,  128. 

towns  no  general  authority  to  tax  for,  129. 

CEMETERIES  — 

exemption  of,  from  taxation,  203. 
(See  Exemptions.) 

local  assessments  upon,  207,  208,  653,  664,  674.  - 
CERTIFICATES  OF  DEPOSIT  — 

what  are,  372. 
CERTIFICATE  OF  SALE  — 

"what  it  is,  511. 

is  evidence  of  sale,  but  not  conclusive,  511. 

does  not  convey  title,  511. 

assignment  of,  512. 

recording,  to  cut  off  redemption,  538. 

compelling  delivery  to  purchaser,  743. 
CERTIFICATES,  OFFICIAL  — 

conclusiveness  of,  254,  260,  657. 

of  local  levies,  290. 

liability  of  officers  for  false,  261. 

to  assessment,  413,  800. 

protection  of  officer  by,  799-801, 
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CERTIORARI  — 

remedy  for  illegal  or  in-egular  taxation,  753-759. 

forbidding  other  remedies,  313. 

general  nature  of  the  writ,  754,  755. 

is  not  of  right,  758. 

wiU  not  be  allowed  where  likely  to  do  serious  mischief,  754 

wUl  be  dismissed  if  improvidently  issued,.  754. 

dismissing  where  defect  has  been  cured,  305. 

political  action  not  reviewable  on,  755. 

not  usually  awarded  where  an  appeal  is  given,  755.  \ 

discretionary  action  not  reviewable  on,  755,  756,  758. 

proper  office  of,  to  inquire  into  jurisdiction,  756-758. 

wiU  not  be  issued  to  collector,  757. 

nor  in  case  of  merely  unequal  assessments,  757. 

nor  for  mere  errors  or  irregularities,  757. 

in  drain  cases,  754. 

in  street  cases,  758,  759. 

to  review  organization  of  school  district,  754. 

not  allowed  merely  to  recover  back  taxes,  755. 

misjoinder  of  parties  in,  756. 

to  relieve  non-taxable  property,  757. 

to  town  auditing  board,  757. 

in  case  of  local  assessments,  759. 

assessments  erroneous  in  point  of  law  reviewable  on,  758. 

and  cases  where  mandatory  statutes  are  disregarded,  758. 

and  cases  of  erroneous  action  by  municipalities  in  laying  assessments, 

759. 
only  the  record  can  be  reviewed  on,  755,  759. 

CHANCERY  — 

(See  Equity;  Injunction;  Remedies  for  Excessive   and   Illeqal 
Taxation.) 

CHARITABLE  SOCIETIES  — 

exemption  of,  from  taxation,  203. 

are  subject  to  special  assessments,  207,  653. 

CHARITY  — 

taxation  in  aid  of,  124,  129. 

CHARTERS  — 

are  contracts  between  the  state  and  the  corporators,  71. 

stipulation  in,  for  exemption  from  taxation,  binding  on  state,  71,  100. 

presumption  against  exemption,  70. 

stipulation  subject  to  legislative  action  where  right  to  amend  or  repeal 

is  reserved,  71. 
strict  construction  of  exemptions  from  taxation  by,  205-213,  377. 
grant  of,  may  be  subject  to  conditions  as  to  taxation,  34. 

CHARTERS,  MUNICIPAL  — 
are  not  contracts,  73. 

(See  Municipal  Cobpoeatjons.) 
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CHATTELS  — 

of  non-resident  not  taxable  in  state,  21,  55. 

unless  having  an  actual  situs  within  it,  32,  873. 

taxed  to  owner  at  his  place  of  domicile,  56,  361-371. 

property  in,  accompanies  owner  wherever  he  goes,  370. 

held  by  trustee,  where  taxed,  375. 

of  partnership,  where  taxed,  374. 

taxation  of  in  bulk,  and  by  separate  articles,  371. 

of  decedent  estates,  how  taxed,  376. 

of  persons  under  guardianship,  377. 

distraining  for  taxes,  438-443. 

property  not  belonging  to  tax  payer,  439. 

exhausting  before  land  can  be  sold,  454. 

whether  tax  sale  may  be  defeated  by  showing  of,  361. 

whether  sale  wiU  be  enjoined  on  showing  of,  777,  781. 

enjoining  illegal  taxes  upon,  760-778. 
(See  Equity,  Cotibt  of.) 

levy  upon,  presumptive  satisfaction  of  tax,  781. 
CHURCH  PROPERTY  — 

exemption  of,  from  taxation,  119,  203 , 

liable  for  special  assessments,  307,  653. 
CITIES  AND  VILLAGES  — 

(See  Mdnicipal  Corpobations.) 
CITIZENS  — 

privileges  of,  not  to  be  abridged  in  taxation,  99. 

what  does  abridge,  99,  100. 
(See  Non-Resident.) 

corporations  are  not,  100. 

CITY  ORDINANCE  — 
(See  Bt-Law.) 

CIVIL  WAR  — 

pendency  of,  does  not  enlarge  right  to  redeem,  583. 
CLAIM  OF  TITLE  — 
what  is,  567,  568. 

(See  Adverse  Possession.) 
CLAIMS— 

against  municipalities,  auditing  of,  685,  687. 
compelling  recognition  of,  137,  688. 
allowance  of,  by  mandamus, 
(See  Mandamus.) 
certiorari  in  cases  of  aUowanoe,  757. 

CLASSIFICATION  — 

of  taxes,  6. 

of  lands  as  seated  and  unseated,  394. 

of  lands  in  case  of  levee  assessments,  648. 
CLERGYMEN— 

taxation  of,  577. 
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CLERICAL  ERRORS  — 

may  be  disregarded,  314,  801. 
(See  Amendments.) 
CLOUD  UPON  TITLE  — 

what  constitutes,  in  taxes,  779. 

■whether  a  void  tax  is,  779. 

relief  in  equity  in  case  of,  778. 

illegality  alone  no  ground  of  relief,  783. 
(See  Equity.) 
COAL  COMPANIES  — 

taxation  of,  189,  196. 
COERCION  — 

(See  VoLXJNTAKY  Payment.) 

COLLECTION  OF  SPECIAL  ASSESSMENTS— 
must  be  made  as  statute  provides,  668. 
by  enforcing  a  lien,  673. 
by  the  contractor,  668-671. 
from  special  fund,  668-671. 
defenses  to,  671. 
by  sale  of  lands,  673. 
by  proceedings  against  the  owner,  '673-677. 

COLLECTION  OF  TAXES  — 

after  repeal  of  law,  19. 

summary  process  for,  47-53,  432. 

by  intruders,  estoppel  in  case  of,  S56. 

warrant  for,  434-431. 

exhausting  authority  under,  428. 
excess  in,  makes  void,  439-431. 

direct  and  indirect  methods  of,  432-434. 

by  suit,  15-19,  435. 

by  arrest  of  person  taxed,  437. 
- —  by  distress  of  goods,  438-443. 

by  detention  of  goods,  444. 

by  sale  of  lands,  441  448,  454. 

by  enforcement  of  lien,  448-450. 

by  imposition  of  penalties,  456-459. 

by  forfeiture  of  property  taxed,  461-465. 

(See  FOBFEITXIRES.) 

by  conditions  to  the  exercise  of  a  right,  459-461. 

through  municipalities,  468. 

by  stamps,  31,  460. 

in  license  fees,  573,  604. 

of  special  assessments,  668-677. 

by  state  from  the  collector,  704-733. 

enjoining,  not  in  general  admissible,  760. 

may  be  if  u-reparable  injury  threatened,  761,  766,  771,  773. 

or  if  assessment  fraudulent,  784,  785. 
(See  Injunction.) 
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COLLECTION  OF  TAXES  —  continued, 
resisting,  when  proper,  796. 
different  regulations  for  in  different  municipalities,  178. 

COLLECTOR  OF  CUSTOMS  — 

liability  of,  for  exacting  illegal  duties,  594,  804. 

COLLECTOR  OF  INTERNAL  REVENUE  — 
UabiUty  of,  for  illegal  collections,  803,  804. 

COLLECTOR  OF  TAXES  — 
sale  of  of&ce  of,  257. 
■warrant  of,  for  collection,  424. 

a  trespasser  if  he  acts  without,  434. 

statutory  requisites  of,  435-428. 

what  defects  in  do  not  vitiate,  435-437,  800. 

extension  of,  428. 

exhausting  authority  in  issuing,  428. 

effect  of  blending  taxes  in,  428. 

excessive  taxes,  effect  of,  429-431. 
demand  by,  before  levying  distress,  441. 
notice  by,  of  distress  and  sale,  443. 
when  may  become  trespasser  ab  initio,  443,  803. 
return  by,  of  tax  uncollected,  359,  453. 
remedies  of  state  against,  704. 

suit  at  the  common  law,  704. 

defect  of  authority  no  defense  to,  705. 
suit  in  case  for  neglect  of  duty,  706. 
bond  of,  valid  though  not  in  statutory  form,  706. 
UabiUty  upon,  707. 

Uable  on,  though  tax  Ulegal,  708,  709. 
may  refuse  to  coUect  Ulegal  tax,  709. 
must  receive  money  only,  710. 
must  not  speculate  in  his  office,  711. 
Uable  for  faUure  to  keep  moneys  safely,  711. 
must  account  without  demand,  711. 
sureties  of,  only  Uable  on  their  bond,  712. 

alteration  in  bond  discharges,  713. 

whether  extension  of  time  to  principal  does,  713. 

not  released  by  repeal  of  law  under  which  the  bond  was  given,  716. 

cannot  question  collector's  appointment,  714. 

UabiUty  where  coUector  is  re-elected,  714. 

not  bound  by  coUector's  admissions,  714. 

not  discharged  by  a  new  bond,  718. 

rights  as  between  each  other,  714. 

how  far  bound  in  case  of  new  taxes,  715. 

UabUity  where  coUector  fails  to  give  new  bond  as  required,  715  716. 

UabiUty  where  coUector  not  accounted  with,  716. 

concluding,  by  auditor's  statement  of  account,  717,  718. 
summary  remedies  against,  717. 

judgment  on  notice,  717. 
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COLLECTOE  OF  TAXES  —  continued. 

summary  remedies  against ;  distress  warrant,  717,  719. 

statute  for,  must  be  strictly  complied  with,  720-733. 

principles  governing,  720-733. 

right  to  a  hearing  on,  731. 

must  be  proper  evidence  of  right  to,  733. 
not  entitled  to  jury  trial  of  delinquency,  720. 
summary  removal  of,  721. 

compelhng  issue  of  distress  warrant  against,  741. 
is  protected  by  his  process  if  fair  on  its  face,  797. 

but  not  against  his  own  illegalities,  801. 

what  is  process  fair  on  its  face,  800. 

not  where  tax  appears  to  be  Ulegal,  800. 

nor  where  process  issued  by  wrong  officer,  800. 

the  protection  does  not  give  him  title,  801. 
not  liable  where  taxes  actually  paid  over,  803. 
estopped  from  disputing  authority,  285-289. 
when  errors  of  others  will  relieve  him  from  collecting,  709. 
payment  by,  to  v?rong  officer,  no  protection,  711,  715. 
liability  for  license  fees,  715. 

COLLECTOR'S  BOND  — 

is  for  security  of  the  pubUc  only,  713. 
effect  of  failure  to  give,  385. 
(See  CoLLECTOE  OF  Taxes.) 

COLLECTOE'S  WAEEANT  — 
(See  Collector  of  Taxes.) 

COLLEGES  — 
taxation  for, 

(See  Education.) 
COLOE  OF  LAW  — 

taxes  collected  by  and  paid  over,  cannot  be  recovered  back  from  col- 
lector, 802. 

COLOE  OF  TITLE  — 

what  is,  567,  568. 

(See  Adverse  Possession.) 
COLOEABLE  TAXATION  — 

is  void,  46,  111,  641. 

COLOEADO  — 

constitutional  provisions  to  secure  equal  taxation  in,  176,  628. 
short  statute  of  limitations  in,  564. 

COLOEED  PERSONS  — 

discrimination  in  taxation  of,  53,  185, 
COMBINATIONS  — 

of  bidders  at  tax  sales,  are  fraudulent,  489-491. 
COMMERCE,  TAXES  ON  — 

on  exports,  33. 

on  imports,  33,  98. 
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COMMERCE,  TAXES  ON  —  continued, 
by  states,  what  forbidden,  90. 

on  imports  and  exports,  90. 

on  tonnage,  91. 

on  trade  with  Indian  ti'ibes,  94. 

on  travel,  96,  97,  99. 

on  importers  as  such,  94-96. 

on  freight  passing  from  state  to  state,  96. 

on  masters  of  vessels,  97. 
what  not  a  tax  upon,  97. 
duties  on,  for  protection,  13. 

COMMISSION  DEALERS  — 
taxation  of,  577. 

COMMISSIONERS  — 

for  making  special  assessments,  638-644,  654. 
certiorari  to,  759. 

COMMON  BURDENS  — 

should  be  sustained  by  common  contributions,  215. 
(See  Appoktionment.) 

COMMON  CARRIERS  — 

taxes  on  business  of,  29,  179,  576. 

when  they  become  taxes  on  commerce,  96,  97,  99. 

COMMON  COUNCIL  — 
certiorari  to,  759. 
failure  of,  to  observe  by-laws,  758. 
(See  Municipal  Coepobations.) 

COMMON  LAW  — 

protection  of,  in  tax  cases,  47-53. 

(See  CONSTITtTTIONAI,  PEiNClPia;s.) 

COMMON  LAW  BOND  — 

liability  of  coUector  on,  706-708. 
COMMON  LAW  REMEDIES  — 

of  state  against  collector  of  taxes,  704. 
(See  Collector  op  Taxes.) 

to  compel  performance  of  official  duty  under  tax  laws,  736-744 
(See  Mandamus.) 

general  right  to,  in  tax  cases,  47-53,  746. 
COMMUTATION  MONEYS  — 

taxation  to  refund,  698. 

COMMUTING  — 

for  taxes,  admissible,  175,  334. 

forbidden  in  some  states,  187,  195. 

for  labor  tax,  15,  180,  384. 
COMPENSATION  — 

for  taxation,  what  is,  3,  19,  573. 

for  special  assessments  are  benefits  received,  607. 
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COMPENSATION  —  continued. 

in  case  of  exercise  of  eminent  domain,  624. 

for  loss  by  riots,  686. 
(See  Riots.) 

for  betterments  in  ejectment,  554. 
COMPETITION  — 

at  tax  sale  must  be  allowed,  489-491. 
COMPLAINTS  — 

(See  Remedies  fob  Excessive  and  Illegal  Taxation.) 
COMPULSION  — 

what  payments  are  deemed  to  be  made  under,  811. 
(See  Voluntary  Payments.) 

COMPULSORY  TAXATION  — 

(See  Maistdamus.) 
COMPULSORY  LOCAL  TAXATION  — 

general  right  of  people  to  vote  taxes  they  are  to  pay,  678. 
but  state  must  grant  powers  to  tax,  678. 

and  may  modify  them  at  will,  678. 

local  power  to  tax,  value  of,  679. 

meaning  and  extent  of,  679. 

is  not  inherent,  679. 

is  not  discretionary  in  matters  of  state  concern,  680. 
what  are  matters  of  state  concern,  681. 

preservation  of  order,  681. 

support  of  courts,  erection  of  court-houses,  etc.,  681. 

construction  and  repair  of  highways,  683. 

public  health,  684. 

maintenance  of  schools,  etc.,  683. 

payment  of  corporate  debts,  685. 

apportionment  of  debts,  etc.,  when  municipality  is  divided,  686, 

making  compensation  for  destruction  by  rioters,  686. 

indemnifying  ofiQcers,  686. 
whether  the  legislatiu-e  may  audit  claims  against  municipalities,  687. 

municipal  corporations,  twofold  nature  of,  688. 

subjection  of,  to  state  in  their  political  capacity,  688. 

corporate  rights  in  their  private  capacity,  688-703. 
right  to  protection  in  these,  689-703. 

CONCLUSIVENESS  — 

of  assessment  in  general,  747,  753,  788-794. 
in  case  of  local  assessments,  640,  645,  663. 
of  action  of  appellate  boards,  748-753. 
(See  Judgment.) 

CONDEMNING  LANDS  — 

(See  Eminent  Domain.) 

CONDITIONS  — 

imposed  on  power  to  tax  must  be  observed,  348, 
imposed  to  compel  payment  of  taxes,  459. 
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CONDITIONS  —  continued. 

to  render  tax  chargeable,  must  be  observed,  285. 
to  redemption,  must  be  complied  with,  533-536. 

cannot  be  added  to  by  officer  or  purchaser,  543. 
imposed  on  recovery  of  land  sold  for  taxes,  549-554.  ' 
imposed  on  the  privilege  of  doing  business,  573,  573. 
to  special  assessments,  must  be  observed,  659. 
imposed  on  tax  purchaser,  536. 

CONFEBERATING  — 

to  prevent  collection  of  debt  from  municipality,  737. 

CONFIRMATION  — 

of  defective  proceedings, 

(See  CuEATTVE  Laws.) 
of  tax  sale,  who  may  oppose,  537. 

CONFLICTING  CLAIMS  — 

hills  of  interpleader  in  cases  of,  786. 

CONGRESS  — 
taxation  by, 

(See  Federal  Taxation.) 

CONSENT— 

cannot  give  jurisdiction  to  tax,  371. 

cannot  pass  title  to  land,  486. 
(See  Estoppel.) 
CONSIDERATION. 

for  taxation,  what  is,  24. 

for  special  assessments,  606-608,  646,  675. 

state  may  relinquish  right  to  tax  for  a,  66-83. 

gifts  to  public  purposes  may  support  taxation,  137 

but  not  gifts  to  private  piu-poses,  691. 

CONSOLIDATION  — 

effect  of  on  taxation  of  railroad  companies,  311,  313. 

CONSTITUTIONS  OF  THE  STATES  — 
are  laws,  73. 

levy  of  specific  taxes  under,  334. 

provisions  in,  regarding  introduction  of  revenue  bills,  43,  335-337. 
regarding  statement  of  object  of  bill,  335. 
may  restrain  legislative  powers  of  taxation,  337-331,  344^350. 
municipal  taxation  subject  to,  344. 
protection  of  minorities  by,  345. 
admit  of  summary  remedies  to  ooUect  taxes,  433,  437,  438. 

of  recovery  of  betterments,  554. 

of  summary  remedies  against  collectors  of  taxes,  704,  717. 
provisions  in,  to  secure  equality  in  taxation,  175-199. 
right  to  levy  special  assessments,  how  affected  by,  626-634. 
provisions  in,  affecting  local  assessments,  626-634,  668-670. 
are  framed  in  contemplation  of  existence  of  local  powers,  678-9. 
provisions  in,  for  taking  land  for  private  ways,  113. 
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CONSTITUTIONS  OF  THE  STATES  -  continued. 

provisions  for  the  taxation  of  legal  process  in  certain,  31. 
laws  which  violate  spirit  of,  not  necessarily  void,  693. 
assume  the  existence  of  fTindamental  principles,  54. 
whether  violated  by  penalties  for  not  handing  in  tax  Ust,  358. 
CONSTITUTION  OP  UNITED  STATES  — 

forbids  states  passing  laws  which  impair  obligations  of  contracts,  67. 

instances  of  such  laws,  66-73. 

stipulations  by  states  not  to  tax,  sometimes  contracts,  66-73. 

charters  of  private  corporations  are  contracts  under,  71. 

forbids  state  imposts,  or  duties  on  imports  and  exports,  90. 

what  are  exports  imder  this  provision,  90,  96. 
forbids  duty  of  tonnage  by  states  without  consent  of  congress,  91. 

what  are  duties  of  tonnage,  91-94. 
state  taxes  on  foreign  and  interstate  commerce  are  in  violation  of,  94. 

but  not  taxes  on  property  as  such,  94,  98. 

taxes  on  importers  are,  95. 

taxes  on  dealers  in  goods  of  other  states,  95. 

taxes  on  bills  of  exchange,  etc.,  95. 

taxes  on  freight,  when  are,  96. 

taxes  on  cars  and  vessels,  when  are,  96. 

taxes  on  immigrants  are,  97. 

taxes  on  travel,  99. 

illustrations  of  what  are  not,  97. 
is  violated  by  taxes  which  abridge  the  privilege  and  immunities  of  citi- 
zens, 99,  100. 

by  taxes  in  violation  of  treaties,  100, 
does  not  admit  of  federal  taxation  of  the  state,  or  its  agencies,  83. 

or  of  state  taxation  of  the  agencies  of  the  federal  government,  83. 

illustrations  of  what  are  government  agencies,  83-90. 
when  a  tax  on  passengers  out  of  the  state  is  in  violation  of,  86,  87. 
requires  duties,  imposts  and  excises  to  be  uniform  throughout  the  United 

States,  110. 
provision  in,  regarding  direct  taxes,  110. 
forbids  duties  on  exports,  110. 
limitations  ia,  are  applicable  to  local  taxation,  344. 

CONSTITUTIONAL  PRINCIPLES  — 

that  taxation  and  protection  are  reciprocal,  19-25. 
that  taxation  and  representation  go  together,  58-61. 
original  meaning  of  the  maxim,  58. 
meaning  of  in  America,  58-61. 
can  only  be  understood  in  territorial  sense,  59. 
does  not  entitle  aU  persons  taxed  to  suffrage,  59. 
application  of  to  territories  and  District  of  Columbia,  60,  61. 
that  life,  liberty  and  property  are  protected  by  the  law  of  the  land, 
47-53. 
this  not  a  guaranty  of  judicial  proceedings,  47. 
is  not  violated  by  healing  statutes,  301. 
exceptions,  53,  53,  397-8,  303,  810. 
54 
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CONSTTTUTIONAX,  PEINCIPLES  —  continued. 

that  life,  liberty  and  property  are  protected  by  tlie  law  of  the  land, 
admits  of  distress  for  taxes,  438. 

whether  legislative  forfeitures  violate,  461-465. 

whether  it  admits  of  imposition  of  penalties  without  judicial  hear- 
ing, 457-460. 

not  violated  by  enforcing  valid  tax,  49. 

protection  of  municipal  property  by,  700. 
monopolies  not  admissible  under,  235,  592. 
special  assessments  on  basis  of  benefits  not  obnoxious  to,  623. 
summary  process  against  collectors  and  their  sureties,  admissible  tmder, 

717-722. 
influence  of  custom  in  understanding  of,  49. 
giving  jury  trial,  not  applicable  in  tax  cases,  47,  718,  723. 

(See  Jury  Trial.) 
whether  \^^ll  admit  of  extending  or  shortening  time  to  redeem,  544-5. 
CONSTITUTIONAL  PROVISIONS  — 

when  are  self -executing,  101,  102,  326,  329,  345. 
CONSTITUTIONAL  RIGHT  — 

hearing  is  matter  of,  305,  361-366. 
local  government  a  matter  of,  63,  678-9. 
CONSTRUCTION  — 

of  contracts  not  to  tax  must  be  strict,  67. 
of  exemptions  must  be  strict,  67,  205-209. 
of  township  powers  to  tax,  will  admit  of  indemnifying  officers,  127. 

not  of  celebrations,  128. 
of  township  powers  to  tax,  general  observations  upon,  108, 109, 132. 
of  local  powers  to  tax  generally,  132,  276-285,  574. 

reasons  why  this  should  be  strict,  276. 

the  rule  applied  in  case  of  assessments,  609. 

rule  where  apparently  modified  or  affected  by  general  statutes,  294, 
295. 
of  constitutional  provisions  regarding  equality  and  imiformity  in  tax- 
ation, 175-199. 
of  local  powers  as  to  objects  of  taxation,  277. 

as  to  what  shall  be  taxable,  279. 

when  exercise  of  is  imperative,  281-2,  680-688. 

general  limitations  upon,  344-349. 

exhausting  authority  under,  349. 
rules  of,  in  construing  statutes,  263-394. 
of  revenue  laws,  265. 

whether  to  be  strict  or  not,  365-275. 

penal  provisions  in,  263-272,  275. 

what  provisions  to  be  held  mandatory,  280-288. 

what  to  be  considered  only  directory,  280,  289. 
of  remedial  laws,  263,  269-274. 
of  laws  permitting  redemption,  to  be  liberal,  533. 
of  provisions  apparently  retrospective,  291-393. 
of  powers  to  tax  business,  574. 
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CONSTRUCTION  —  continued. 

of  power  to  levy  license  fees,  583-587. 

where  it  warrants  the  levy  of  fees  for  revenue,  592-594. 
influence  of  custom  upon,  in  case  of  powers  to  tax,  129,  587. 
in  case  of  town  votes,  336. 
(See  Custom.) 

CONSTRUCTIVE  KRAUD  — 

whether  illegal  taxation  is,  784-5. 
in  tax  purchases, 

(See  Bidder  ;  Combinations.) 

CONSTRUCTIVE  POSSESSION— 
under  tax  deed,  565-567. 

CONSUMPTION— 
indirect  taxes  on, 

(See  Indirect  Taxes.) 
of  luxuries,  taxation  of,  33. 

CONTINGENT  EXPENSES  — 
taxation  for,  138. 

CONTRACT  — 

not  to  tax,  states  may  make,  66-72,  102. 
charters  of  private  incorporation  are,  71. 

but  not  municipal  charters,  73. 
exemptions  from  taxation  from  motives  of  state  policy  are  not,  69. 

(See  Exemptions.) 
obligation  of,  not  to  be  violated  in  taxation,  80-82,  545. 
by  corporations  ultra  vires, 

(See  Ultra  Vires.) 
tax  laws  are  not,  and  state  may  repeal,  78. 
tax  purchases  are,  545. 

power  of  legislature  over  redemption  from,  544-5. 
state  cannot  make,  for  municipahtios,  690-702. 
taxation  of  money  contracts,  78-80. 

(See  Bonds  ;  Credits.) 
in  fraud  of  revenue  laws,  are  illegal,  483-4. 
compelling  taxation  for  payment  of  municipal,  685-687. 

CONTRACTING  DEBTS  — 

the  first  step  in  taxation,  327. 
enjoining,  767. 

CONTRACTOR— 

collection  of  assessments  by,  668-671. 

fraud  of,  will  not  defeat  assessment  where  work  is  accepted,  671. 

effect  of  failure  of,  to  complete  work,  658,  670-672. 

CORPORATE  AUTHORITIES  — 
meaning  of  term,  654,  692. 

compelling  performance  of  duties  under  tax  laws, 
(See  Mandamus.) 
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CORPOEATE  OEGANIZATION  — 

questioning  in  tax  cases,  754,  768,  790,  823. 

CORPORATIONS  — 
are  not  citizens,  100. 
charters  of,  are  contracts,  71. 

restrictions  on  taxation  in,  are  binding,  71,  100. 
property  of,  is  represented  by  stock,  225. 
exemptions  of,  from  taxation,  71,  209-213. 
are  entitled  to  protection  of  la'wr  of  the  land,  33. 
duplicate  taxation  in  case  of,  221-234. 
whether  to  be  classed  as  "  persons,"  etc.,  877. 
taxation  of,  in  general,  22,  23,  34,  377-383. 

questions  of  equality  in,  175-200,  225,  236. 

effect  of  consolidation  on,  211,  313. 

capital  and  shares  may  both  be  taxed,  321,  225,  226,  328-331. 

effect  upon  this  of  the  presumption  against  duplicate  taxation,  382, 
233. 

methods  of,  are  in  legislative  discretion,  377,  378. 
general  methods  of  taxing,  377. 

on  the  franchise,  22,  28,  879. 

on  the  property  by  valuation,  225,  377,  383. 

place  for  taxing  personalty,  378. 

on  the  capital  stock,  230,  283. 

on  the  business  done,  880,  883- 

on  dividends,  profits  or  receipts,  881-383. 

specific  tax  cannot  be  levied  on,  under  a  power  to  tax  "  taxable 
property,"  279. 

collection  of  taxes  from,  437. 

taxing  bonds  of, 
(See  Bonds.) 

suits  by,  to  restrain  illegal  taxation  of  stockholders,  761,  765. 

recovery  by,  in  case  of  excessive  taxes,  816. 

(See  Charters;  Franchises;  Municipal  Corporations;  Na- 
tional Banks  ;  Railroads.) 

CORRECTIONS  — 

by  judicial  action,  318-323. 

(See  Amendments;  Curative  Laws;  Reassessments.) 
COSTS  — 

recovery  of,  in  suits  for  illegal  taxes  paid,  814,  816. 
COUNTIES  — 

apportionment  of  debts,  etc.,  on  division  of,  185,  239,  685. 

may  be  made  debtors  for  state  taxes,  468. 

bids  by,  at  tax  sales,  509. 

compelling  to  adjust  proper  demands,  687. 

liability  of,  for  illegal  taxes,  804^807. 

(See  Remedies  for  Illegal  and  Unjust  Taxation.) 
COUNTY  BUILDINGS  - 

local  taxation  for,  154,  610,  681. 
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COUNTY  BOARDS  — 

(See  Boards  of  Equauzation;  Boards  of  Review.) 
COUNTY  COMMISSIONERS  — 

(See  Boards  of  Review.) 
COUNTY  INDEBTEDNESS  — 

payment  of  taxes  in,  710,  711. 
COUNTY  TREASURER  — 

default  of,  county  to  respond  for,  468. 

may  be  compelled  to  issue  distress  warrant  against  collector,  741. 

cannot  question  an  assessment  as  unjust,  741. 
COURT-HOUSE  — 

special  tax  on  county  town  for,  154, 166,  610. 

municipalities  may  be  compelled  to  tax  for,  681. 

COURTS  — 

support  of,  municipalities  may  be  compelled  to  tax  for,  681. 
(See  JuDiciABY.) 

COURTS  OF  THE  UNITED  STATES  — 

jurisdiction  of,  under  the  fourteenth  amendment,  51. 

have  limited  jurisdiction  in  matters  of  state  taxation,  744,  74S. 

mandamus  by,  to  compel  payment  of  their  judgments,  744 

taxation  by  commissioners  appointed  by,  744. 
CREDIT  — 

not  to  be  given  at  tax  sales,  498. 
CREDITS  — 

are  property,  230. 

taxation  of,  33,  53,  181. 

taxation  of,  in  hands  of  agent,  374. 
(See  Bonds.) 

when  secured  by  mortgage,  33. 
(See  MoETGAaE.) 

CROPS,  GROWING  — 

whether  tax  purchaser  entitled  to,  549. 

CULVERTS  — 

special  assessments  for,  618. 

CUMULATIVE  TAXES  — 
(See  Duplicate  Taxation.) 

CURATIVE  LAWS  — 

healing  defects  in  tax  proceedings  by,  397-333. 
cannot  establish  conclusive  rules  of  evidence,  397. 
must  not  take  the  form  of  legislative  mandates,  297-8,  299. 
may  be  special  acts,  300. 

limitation  upon  the  right  to  pass  such,  303-305,  310. 
what  defects  cannot  be  cured  by,  53,  53,  397-8,  310. 
may  be  prospective,  308. 
may  be  made  applicable  to  pending  suits,  307, 
may  provide  for  reassessment,  309. 

(See  Judicial  Corrections.) 
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CURB-STONES  — 

assessment  for,  614. 

(See  ASSKSSMBNTS,  LOOAI4. 

C0ETESY  — 

tenant  in,  may  redeem,  539. 

CUSTODIAN— 

(See  INTEEPLEADBR.) 

CUSTOM  — 

effect  on  construction  of  power  to  tax,  129,  587. 
effect  in  determining  what  are  public  purposes,  117. 
influence  of,  in  construction  of  public  powers,  277,  278. 
to  be  considered  in  consti'uing  town  votes,  336. 

CUSTOMS  DUTIES  — 
what  are,  4. 

levied  by  the  United  States,  6,  32,  110,  571. 
liabihty  of  coUector  of,  794,  804. 

D. 

DAMAGES  — 

by  local  improvements,  cannot  be  set  off  against  assessment,  612. 
by  rioters,  towns,  etc.,  may  be  compelled  to  pay,  686. 
to  which  one  is  entitled,  not  taxable  as  a  debt  until  definitely  fixed,  372. 
assessment  of,  is  a  judicial  act,  788. 

party  making,  not  personally  liable  for  error  in,  789. 
recovery  of,  in  actions  against  collector,  etc.,  786-795. 
towns,  etc.,  not  liable  for,  in  case  of  illegal  action  by  ofiS.cers,  816. 
whether  this  rule  applies  under  special  charters,  817. 

DAMS  — 

for  water  power,  taking  land  for,  under  right  of  eminent  domain,  114. 

DEBT,  PUBLIC  — 

taxation  for  payment  of,  101,  138. 

unlawful  engagement  does  not  create,  138. 

of  municipalities,  state  may  compel  payment  of,  685. 

including  moral  obligations,  685,  688. 

not  to  be  audited  by  the  state,  687. 

not  to  be  created  by  the  state,  688-703. 

action  in  creating  unlawfully,  not  a  private  wrong,  767. 

enjoining,  on  application  of  tax  payers,  767. 

failure  to  provide  for,  cannot  be  remedied  by  means  of  the  writ  of 
quo  warranto,  822. 

of  the  United  States,  not  taxable,  84. 

whether  power  to  contract  implies  power  to  tax  for  payment,  101. 

contracting  the  first  step  in  taxation,  337. 

DEBTS  — 

whether  taxes  are,  15-19. 

allowance  for,  in  assessment,  174^176,  195. 
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DEBTS  —  continued. 

of  municipalities,  compulsory  taxation  for,  685,  687. 

(See  Debt,  Public.) 
taxation  of, 

(See  Ceedits  ;  Mortgage.) 

DECEASED  PERSONS  — 

estates  of,  where  and  to  whom  taxable,  376,  397. 
assessment  to,  is  no  debt  against  administrator,  399. 

DECISIONS  — 

(See  DiscEETioNABT  ACTION;  Judgments.) 

DEDICATION  — 

of  streets,  authorizes  opening  at  expense  of  owners,  613. 

DEED  — 

(See  Alienation;  Tax  Deed.) 

DE  FACTO  GOVERNMENTS  — 
may  levy  taxes,  5. 

DE  FACTO  OFFICERS  — 
who  are,  249, 

action  of,  how  far  binding,  253-356. 
protection  of,  251-253. 
questioning  title  of,  253-256. 

that  taxes  are  collected  by,  is  no  ground  for  recovering  them  back,  815. 
collector,  cannot  defend  against  an  accounting  by  showing  defect  in 
his  title,  256,  705. 
(See  Officees.) 

DEFAULT  — 

determination  that  one  is  in,  is  judicial  action,  787. 

(See  Foefeituees.) 
must  be,  before  distress  levied,  442. 

or  before  land  can  be  sold,  450,  469, 
in  payment  of  municipal  debts, 

(See  Debt,  Public.) 

DEFAULTING  COLLECTOR  — 

suits  against,  at  common  law,  704,  706. 
suits  on  bond  of,  707-717. 
summary  remedies  against,  717-721. 
(See  Collectoe  op  Taxes.) 

DEFECTS—   CMx~^in>t^     '*// 
iu  title  of  d&  facto  officer,  effect  o^  349. 

(See  Officees.) 
in  tax  proceedings  which  render  them  void  on  their  face,  prevent  their 

being  a  cloud  on  the  title,  779. 
in  process,  what  wiU  prevent  it  being  fair  on  its  face,  800. 
(See  Process.) 
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DEFENSE  — 

of  collector  under  his  process, 

(See  Process.) 
to  illegal  taxes, 

(See  Remedies  for  Excessive  and  IiiEQAL  Taxation.) 

DEFICIENCY  — 

occasioned  by  misappropriation,  may  be  provided  for  by  tax,  766. 

no  private  right  of  action  for  such  wrong,  818. 
DEFINITION  — 

of  taxes,  1. 

of  tax  legislation,  1. 

of  direct  taxes,  6. 

of  indirect  taxes,  6. 

of  law  of  the  land,  49. 

of  taxable  property,  171,  371. 

of  capital,  221. 

of  duplicate  taxation,  225. 

of  "  actual  value  "  of  capital  stock,  236. 

of  office,  248. 

of  officer,  248. 

of  officer  de  facto,  249. 

of  officer  de  jure,  249. 

of  usurper,  251. 

of  revenue  laws,  265. 

of  directory  statutes,  281. 

of  mandatory  statutes,  281. 

of  assessment,  351. 

of  domicile,  364. 

of  gross  earnings,  321. 

of  income,  221,  383. 

of  "seated,"  "resident"  and  "occupied"  lands,  394. 

of  levy,  324. 

of  farming  out  the  revenues,  484. 

of  color  of  title,  567-8. 

of  clakn  of  title,  567-8. 

of  merchant,  578. 

of  license,  596. 

of  "bounding  or  abutting,"  646. 

of  "  adjoining,"  646. 
of  "  in  front,"  646. 
of  cloud  on  title,  779. 

DE  JURE  OFFICERS  — 
who  are,  349. 

distinguished  from  officers  de  facto,  249, 
(See  Officers.) 
DELAY- 

in  taking  objections  promptly,  reason  for  denying  a  certiorari,  735. 
in  case  of  irregular  organization  of  school  district,  may  preclude  objec- 
tions, 754,  768. 
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DELAY  —  continued. 

in  doing  the  work  for  which  tax  is  levied,  no  defense  to  the  tax,  671. 
of  collector  in  selling  goods  distrained,  effect  of,  803. 
(See  Estoppel.) 

DELEGATION  — 

of  power  to  tax  cannot  be  made  to  the  judiciary,  43. 

nor  to  any  subordinate  authority,  61-66. 
questions  affecting  amount  of  taxes  may  be  referred,  63, 
power  to  decide  upon  licenses  may  be  granted,  63. 
to  municipEil  corporations,  of  power  to  tax,  admissible,  63. 

(See  Assessments,  Local;  Compulsory  Local  Taxation.) 
DELINQUENCY  — 

must  exist  to  authorize  sale  of  goods  for  taxes,  443. 

and  before  the  power  to  sell  land  attaches,  450,  464. 
in  case  of  highway  labor,  determination  of,  787. 
DELINQUENT  TAXES  — 

distress  and  sale  for,  438^44. 

(See  Distress.) 
sale  of  lands  for,  444-454. 

(See  Sales  of  Lands  for  Taxes.) 
forfeiture  of  property  for,  461-465. 

(See  Forfeiture.) 

DEMAND  — 

for  taxes,  before  distress,  441. 

not  necessary  before  suit  to  recover  illegal  taxes  paid,  815. 

for  jury,  the  proper  remedy  where  party  entitled  to  it,  756. 

for  tax,  when  it  amounts  to  compulsion,  814. 

when  necessary  to  entitle  party  to  interest,  815, 
DEMANDS  — 

(See  Bonds  ;  Credits  ;  Debts.) 
DE  MINIMIS  LEX  NON  CURAT  — 

maxim,  application  of,  to  excessive  taxes,  430. 
DEPARTMENTS  OF  GOVERNMENT  — 

separate  powers  of,  41. 

DEPOSIT  — 

entry  in  pass  book  is  certificate  of,  373. 

taxation  in  respect  of,  388. 

what  tax  on,  is  held  invalid,  337. 
DEPRECIATION  OF  PROPERTY— 

is  no  defense  to  a  tax,  775. 

DESCRIPTIONS  OF  LAND  — 

separate,  must  be  separately  assessed,  400, 
what  are  separate,  403. 
must  be  separately  sold,  493-495. 
in  assessment,  what  is  sufficient,  404-408. 
correction  of  by  county  board,  406. 
must  not  be  divided  in  making  sale,  403-3. 
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DESCRIPTIONS  OF  LAND  —  continued, 
in  notice  of  sale,  what  sufficient,  486. 
if  defective  in  tax  roU,  tax  is  void,  796. 

DESTITUTION— 

taxation  for  relief  of, 
(See  Chaeitt.) 
DESTRUCTION  — 

taxation  may  be  carried  to  extent  of,  83, 

taxation  for  the  purposes  of,  13,  593. 

of  franchise  by  taxation  may  be  enjoined,  773. 

DETENTION  — 

of  property  for  payment  of  taxes,  444. 

DIFFICULTIES  — 

in  enforcement  of  tax  laws,  724. 

DILATORY  PROCEEDINGS  — 

statutes  to  prevent  in  tax  cases,  719,  818. 

DIRECT  TAXES  — 

what  the  term  means,  6,  7. 

meaning  of,  as  used  in  the  federal  constitution,  8. 

how  laid  by  the  United  States,  110. 
DIRECTORY  STATUTES  — 

what  are,  280. 

instances  of,  255,  289. 
(See  Construction.) 

DISABILITY  — 

redemption  in  case  of,  364,  365. 

DISASTERS  — 

(See  Calamtties.) 

DISCHARGE  — 

in  bankruptcy  of  person  taxed,  does  not  render  officer  liable  for  arrest- 
ing him,  561. 
of  lands  illegally  taxed,  733,  832. 

(See  Abatement  ;  Mandamus.) 
of  tax  by  payment, 

(See  Payment.) 
of  Uen  by  tender, 

(See  Tender.) 
of  sureties  by  change  in  their  obligation, 

(See  Sureties.) 
of  tax  by  levy  on  goods,  781. 
of  lands  from  tax  sales  by  redemption, 

(See  Redemption.) 
of  municipal  obligations  by  compulsory  taxation, 

(See  Compulsory  Local  Taxation  ;  Mandamus.) 
DISCOUNTS  — 

discriminations  in  making,  may  be  enjoined,  775. 
payments  made  to  obtain,  are  deemed  voluntary,  813. 
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DISCOURAGEMENT  — 

of  trades  or  occupation  in  taxation,  20,  593. 
(See  Police  Poweb.) 

DISCEETIONARY  ACTION  — 

cannot  be  reviewed  on  certiorari,  755. 
instances  of,  756. 
cannot  be  enjoined,  769. 

■wiU  not  render  the  officer  personally  liable,  786. 

(See  Judicial  Officek.) 
wiU  not  be  controlled  on  mandamus, 

(See  Mandamus.) 
DISCEETIONARY  POWERS  — 

not  to  be  interfered  with,  318,  536-533. 

(See  Mandamus.) 
effect  of  fraud  upon  exercise  of,  318. 
liability  to  abuse,  no  argument  against,  380. 
are  vested  in  assessors,  550-553. 
DISCRETIONARY  WRITS  — 
(See  Cbetioeaei  ;  Mandamus.) 

DISCRIMINATIONS  — 

in  taxation  based  on  color,  53,  185. 

in  duties,  sometimes  made  for  purposes  of  protection,  13,  13,  34. 

against  articles  of  luxury,  83,  34. 

unavoidable  in  taxation,  164-169. 

taxes  not  void  for,  166-169. 

in  taxation  of  business,  181,  186, 199. 

in  taxation  of  traders,  95-99. 

what  inadmissible,  314,  341. 

between  real  and  personal  property  in  special  assessments,  651. 

against  undesirable  occupations,  593. 

(See  Police  Power.) 
unlavrful,  may  be  enjoined,  778. 

between  residents  and  non-residents,  not  allowed  in  taxation,  99,  319. 
in  retrospective  taxation,  303. 
who  may  complain  of,  185. 

DISMISSAL  OF  WRIT  — 
(See  Certioraei.) 

DISTRESS  — 

taxation  for  relief  of, 
(See  Charity.) 

DISTRESS  OF  GOODS  FOR  TAXES  — 
warrant  for,  438-443. 
levy  of  on  goods  of  another,  439. 
demand  before,  441. 

statutes  regarding  notice  to  be  strictly  complied  with,  443. 
when  action  in,  renders  officer  trespasser  ab  initio,  443, 803. 
certiorari  may  be  brought  though  tax  has  been  collected  by,  758. 
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DISTRESS  OF  GOODS  FOR  TAXES  —  continued, 
what  defects  in  process  render  collector  liable,  800. 
cannot  generally  be  enjoined,  773-775. 

(See  Injunction.) 
for  illegal  tax  is  duress,  814. 
when  threat  of,  amounts  to  compulsion,  814. 
replevin  in  case  of,  439,  818. 

DISTRESS  "WARRANT  — 
to  enforce  taxes,  438^43. 
against  collector  of  taxes,  718,  719. 

(See  CoLLECTOE  OF  Taxes.) 
compelling  issue  of,  by  mandamus,  741. 

DISTRIBUTIONS  — 

(See  Successions.) 

DISTRICTS  — 

necessity  for,  in  case  of  taxation,  140-163. 

object  of  the  tax  must  sometimes  determine,  140,  141,  144 

for  road  taxes,  144,  176-7,  179,  181. 

for  local  taxes  generally,  144. 

in  case  of  special  improvements,  145,  146-149,  634-637,  654. 

must  be  estabUshed  by  legislative  authority,  149. 

judicial  tribunals  cannot  control  establishment  of,  149-151. 

legislative  methods  of  establishing,  150,  151. 

diversity  in,  151,  235. 

overlying,  for  public  buUdings,  153-155. 

for  improvement  of  streets,  156. 

in  case  of  general  city  taxes,  156-159. 
taxation  must  be  for  purposes  of,  140-146. 
taxation  beyond  limits  of,  not  admissible,  159-163. 
exemptions  of  property  in,  177,  245. 

(See  Exemptions.) 
apportionment  must  be  uniform  within,  244,  245, 
different,  may  be  differently  taxed,  183. 
different  methods  of  collection  in,  178, 
for  levee  taxes,  623. 
for  local  improvements  generally, 

(See  Assessments,  Local.) 

DISTRICTS  FOR  SCHOOLS  — 
(See  School  Districts.) 

DIVERSITY  — 
of  taxes, 

(See  Taxes.) 
of  taxation  in  districts,  235. 
in  methods  of  collection,  246. 
in  case  of  residents  and  non-residents, 

(See  Non-eesidents.) 
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DIVIDENDS  — 
taxes  on,  30. 

as  a  measure  for  taxation,  843,  279,  398. 
how  evidence  of,  may  be  required,  744. 

tax  on,  cannot  be  disputed  by  creditors  on  the  ground  that  they  should 
not  have  been  declared,  818. 
DIVISION  — 

of  parcels  of  land  in  tax  sales,  403. 

of  municipalities,  apportionment  of  debts  and  property  on,  185,  339,  685, 

687. 
of  powers  of  government,  41. 
DOGS  — 

taxation  of,  for  revenue,  29. 
for  regulation,  190,  603. 
DOLLAE  MARK  — 

omission  of,  in  assessment,  effect  of,  411. 
omission  of,  in  judgment,  is  fatal,  411. 
DOMAIN  — 

(See  Eminent  Domain.) 
public, 

(See  Public  Lands.) 
DOMICILE  — 

right  to  tax  when  dependent  upon,  55-58. 
residents  must  be  taxed  at  place  of,  369. 

exceptions  in  case  of  tangible  property,  20,  81,  873. 
and  of  located  business,  374. 
of  trustee,  determines  place  of  taxation  of  the  trust,  375. 
what  constitutes,  369. 
collection  on  removal  from,  436. 
(See  Non-residents.) 

DOUBLE  TAXATION  — 

one  complaining  of,  must  show  that  he  has  paid  once,  777. 
(See  Duplicate  Taxation.) 

DOWEESS  — 

right  of,  to  redeem,  539, 

DRAINAGE  — 
(See  Drains.) 

DRAINS  — 

taxation  for,  to  protect  the  public  health,  58,  64. 
special  assessments  for,  359,  616-619,  654,  655. 

(See  Assessments,  Local.). 
whether  health  a  necessary  consideration  in  case  of,  61ff. 
special  benefits  from,  may  be  made  the  basis  of  assessment,  616. 
for  purpose  of  reclaiming  large  tracts  of  land,  591. 
assessments  for,  under  the  police  power,  591. 
cannot  be  made  by  taxation  for  private  benefit  solely,  616. 
questions  on  taxes  for,  753,  754,  830,  831. 
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DRAINS  —  continued. 

assessors  must  meet  to  make,  257. 
illegal,  cannot  be  enforced,  300. 
estoppel  against  disputing  benefit  of,  820. 

DRAYMEN  — 

taxation  of,  583,  603. 
DUE  PROCESS  OF  LAW— 

(See  Law  of  the  Land.) 
DUPLICATE  — 

(See  Collector's  Waebant.) 
DUPLICATE  TAXATION  — 

results  from  taxation  of  personalty,  37. 

impossibility  of  avoiding  in  some  cases,  219. 

indirect  taxation  results  in,  330. 

taxation  of  corporation  and  its  stockholders  sometimes  is,  220. 

taxation  of  property  and  the  debt  owed  for  it,  220. 

taxation  of  mortgage  and  the  property  it  covers,  320. 

injustice  of,  is  not  a  legal  question,  320. 

not  necessarily  invalid,  331. 

tax  on  sales  which  reaches  property  twice,  380. 

decisions  upon  the  validity  of  such  taxation,  322-324. 

is  invalid  if  the  same  burden  reaches  twice  the  same  subject,  225. 

taxation  of  a  corporation  and  its  franchise  is  not,  235,  236,  333. 

revenue  statutes  ai-6  to  be  construed  so  as  to  prevent,  327. 

instances  in  which  this  rule  has  been  applied,  338-330. 

instances  which  have  been  held  not  within  it,  230-234. 

instances  of  special  corporation  taxes,  234. 

tax  on  merchant's  stock  and  his  business  is  not,  578, 

DUTIES  — 

meaning  of  the  term,  3. 
upon  imports,  33. 
upon  exports,  33, 
for  what  purposes  levied,  33,  34. 
are  required  to  be  uniform,  110. 
frauds  in  the  collection  of,  456. 
contracts  in  fraud  of,  433. 
illegal  collection  of, 

(See  Collector  of  Customs.) 
DUTY  — 

to  pay  taxes,  the  correlative  to  protection,  19,  596,  607. 
how  this  should  be  apportioned,  8. 

(See  Apportioxment.) 
of  the  government  in  laying  and  collecting  taxes,  8-13. 
oificial,  how  performance  of  compelled,  724-744. 

(See  Mandamus.) 
of  collector,  how  performance  of  secured, 

(See  Collector  op  Taxes.) 
of  assessor  to  give  notice,  whether  neglect  of  will  render  him  liable,  792. 
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DUTY  —  continued. 

of  nJunicipality  to  pay  judgments,  etc.,  may  be  compelled  by  man- 
damus, 685-703. 
or  by  compulsory  taxation  by  state, 

(See  Compulsory  Local  Taxation.) 
of  municipality  to  levy  water  rates,  cannot  be  coerced  on  quo  warranto, 
833. 

E. 

EDUCATION  — 

religious,  not  a  proper  purpose  for  taxation,  118, 
secular,  taxation  for,  119. 
extent  of,  a  question  for  the  legislature,  120. 
may  be  provided  for  by  public  schools,  121. 

or  by  assisting  private  schools,  122. 
local  taxation  to  erect  state  buildings  for,  122,  154, 155. 
municipalities  may  be  compelled  to  provide  for,  683. 
exemption  of  property  used  for  purposes  of,  202. 
provision  for  must  be  imipartial,  121. 
EJECTMENT  — 

for  lands  sold  for  taxes,  549. 

condition  to  recovery  that  improvements  shall  be  paid  for,  554 

condition  that  taxes  shall  be  paid,  550-554. 

short  statutes  of  limitations  for,  555-564. 

how  affected  by  constructive  possession,  565-567. 

(See  Adverse  Possession.) 
cannot  be  brought  by  one  in  possession,  783. 
in  case  of  vacant  tenements,  554,  565-567. 

(See  Land  Titles.) 
claim  under  color  of  title,  567-569. 

ELECTION- 

of  remedy  where  one  has  paid  an  illegal  tax,  805. 

ELECTION  OFFICERS  — 

not  liable  for  errors  in  the  exercise  of  their  judgment,  787, 
ELECTIONS  — 

will  not  in  general  be  enjoined,  765. 

voting  taxes  at,  333-343. 
ELECTIVE  FRANCHISE  — 

payment  of  taxes  may  be  made  condition  to,  359. 

action  for  depriving  one  of,  by  not  taxing  him,  359, 

ELECTORS  — 

submitting  questions  of  taxation  to,  333-343. 

ELEVATED  RAILROAD  — 

structure  of,  is  real  property,  367. 

EMBANKMENTS  — 

to  prevent  inundations,  special  assessments  for,  590,  620, 
(See  Levees.) 
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EMINENT  DOMAIN  — 

principles  governing  its  exercise,  113,  114. 
meaniag  of  public  purposes  in  the  law  of,  113-118. 
may  be  employed  to  obtain  water  power,  114. 
distinction  between  exercise  of,  and  taxation,  237. 
special  compensation  to  be  made  ia  case  of,  113-118,  624. 
special  assessments  not  an  exercise  of  the,  613,  624. 
assessments  for  land  taken  for,  624. 
appraisal  of  damages  under,  is  judicial,  787. 
EMPLOYMENTS  — 

taxes  on  privilege  of  following,  28,  570. 
what  usually  taxed,  575-583. 
taxation  of,  for  regulation,  586-605. 

(See  Business.) 
ENCOURAGEMENT  — 

to  proceed  with  improvements,  may  operate  as  an  estoppel,  819-831. 

(See  Estoppel.) 
of  business,  discriminations  for  purposes  of, 

(See  Protection.) 
ENFORCING  OFFICIAL  DUTY  — 
customary  provisions,  734. 
official  oath,  725. 
official  bond,  725. 
penalties  for  neglect  of  duty,  735. 
common  law  remedies,  736. 
mandamus,  general  nature  of,  726. 

does  not  issue  of  right,  737. 

case  of  discretionary  authority,  737-780. 

case  of  assessments,  730-734. 

case  of  political  duties,  734-740. 

to  compel  levy  of  a  tax,  738-740. 

case  of  legislative  duties,  740. 

case  of  executive  duties,  740. 

ministerial  duties  in  general,  742. 

case  of  collectors  and  receivers  of  public  moneys,  742. 

general  remarks,  743. 
federal  jurisdiction  by  mandam,us,  744, 

(See  Mandamus.) 

ENFORCING  PAYMENT  — 

by  collector, 

(See  Collector  of  Taxes.) 

by  municipaUties, 

(See  Mandamus;  Compttlsoey  Local  Taxation.) 
ENFORCING  TAXES  — 

(See  Collection  of  Taxes.) 
ENGLAND  — 

taxation  in,  36,  27,  35,  40. 

sewer  assessments  in,  618. 
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ENGLAND  —  continued, 
land  taxes  in,  36,  37. 
monopolies  in,  335,  593. 
the  maxim  in,  that  taxation  and  representation  go  together,  58. 

ENUMERATION  — 

of  taxes,  when  exclusive  of  right  to  lay  others,  329, 

EQUAUCTY  — 

taxation  must  aim  at,  3,  140. 

impossibility  of  attaining,  164-171, 

may  exist,  though  but  few  articles  taxed,  164. 

but  not,  if  exemptions  made  from  the  classes  taxed,  171. 

exemptions  admissible,  171-313. 

(See  Exemptions.) 
invidious  assessments  inadmissible,  314. 
duplicate  taxation  not  necessarily  void,  319-336, 

when  may  be,  335. 

presumption  against,  337-334. 
(See  Duplicate  Taxation.) 
commuting  taxes  does  not  produce  inequality,  334 

nor  diversity  in  rvdes,  etc.,  235, 
monopolies,  inadmissible,  335. 
permanence  in  legislation  essential  to,  836. 
discriminating  assessments  cannot  be  cured,  305. 

(See  Curative  Laws.) 
assessment  by  benefits  is  supposed  to  be,  606,  637. 
apportionment  essential  to,  237-347. 
want  of,  in  a  tax  does  not  render  it  void, 

(See  ExcKssrvB  Assessments.) 
remedies  where  it  is  wanting, 

(See  Eemedies  for  Excessive  and  Jujebal,  Taxation.) 

EQUALIZATION  — 

boards  for,  and  their  duties,  431-423,  747-749. 

appeals  from,  747-749. 

judgment  on,  is  final  if  no  appeal  given,  747,  748,  753. 

errors  in,  do  not  invahdate,  730,  757. 

decisions  on,  not  subject  to  review  on  certiorari,  758. 

EQUITABLE  DEMANDS  — 
taxation  for,  128,  688. 

EQUITABLE  ESTOPPEL  — 
(See  Estoppel.) 

EQUITY  — 

of  any  particular  exaction,  cannot  support  it,  unless  it  has  the  elements 

of  taxation,  8. 
of  demands  against  the  public,  legislature  may  require  recognition  of, 

687,  688. 
of  special  assessments,  632, 
53 
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EQUITY,  COUET  OF— 

relief  in,  against  fraudulent  assessments,  218,  784. 

cannot  enjoin  political  action,  45,  765,  769. 

canBot  abate  taxes,  748. 

cannot  give  remedy  to  one  who  has  neglected  that  given  by  statute,  749. 

will  not  interfere  where  remedy  at  law  adequate,  760,  778. 

enjoining  collection  in,  760. 

not  allowed,  unless  the  case  comes  under  some  head  of  equity  juris- 
diction, 760. 

mischiefs  flowing  from,  763. 

remedy  refused  where  mischief  serious,  762. 

conditions  on,  762,  763. 

not  generally  allowed  in  case  of  personal  taxes,  773-775. 

allowed  where  injury  irreparable,  761,  766,  771,  773. 
will  not  enjoin  preliminary  action  in  general,  764,  769. 

nor  merely  excessive  assessments,  775. 

nor  merely  irregular  taxation,  775-778,  785. 

what  are  not  mere  irregularities,  776-778. 
may  enjoia  when  discriminations  are  made,  775. 
will  not  enjoin  a  double  tax  unless  once  paid,  777. 
whether  personal  tax  in  respect  to  lands  can  be  enjoined,  778. 
may  relieve  from  cloud  upon  title,  778-783. 

what  is  such,  779. 

whether  it  is  cloud  where  the  proceedings  are  void  on  their  face,  780. 
may  quiet  title  after  sale,  783. 

not  the  proper  ti'ibunal  for  trial  of  land  titles  generally,  784. 
relief  by,  in  respect  to  possession,  783,  784. 
joint  suit  by  several  persons  taxed,  769. 

question  must  be  same  £is  to  all,  769. 

and  be  capable  of  being  presented  without  confusion,  770. 
cannot  quiet  title  as  against  party  in  possession,  783. 
saving  of  expense  not  a  reason  for  complainants'  joining  where  there 

is  no  other  ground  of  equitable  relief,  771. 
bills  of  interpleader  in,  786. 
tax  payers'  bills  in,  to  enjoin  illegal  corporate  action,  765. 

action  ultra  vires  usually  a  public  wrong,  765. 

relief  on  ground  of  iiTeparable  injury,  765. 
delay  in  proceedings  may  bar  right  in,  768,  830. 
cannot  compel  the  levy  of  taxes,  44. 
will  not  enjoin  an  assessment  where  a  party  seeing  the  work  go  on  has 

made  no  objections,  819-821. 
redemption  cannot  be  had  in,  534-536. 

except  in  cases  of  accident  or  fraud,  540,  541. 
may  enjoin  threatened  misappropriations,  764^768. 

or  incurring  of  illegal  municipal  debts,  764-766. 
wiU  enjoin  fraudulent  assessments,  784,  785. 

or  those  made  excessive  by  erroneous  rules,  785. 

or  where  party  wrongfully  deprived  of  appeal,  785. 

or  when  wrongful  conduct  of  officers  is  injmious,  785. 
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EQUITY,  COURT  OF— continued. 

wiU  enjoin  fraudulent  assessments  when  tax  has  been  compromised,  785, 
or  when  municipality  is  coUeoting  a  tax  of  its  vendee  contrary  to 
its  representations,  785. 
win  impose  equitable  condition  to  its  remedies,  763,  763,  785, 
suit  in,  to  protect  value  of  securities,  772. 

EQUIVALENT  — 

benefits  are,  for  special  assessments,  606-608. 

for  taxes,  what  is  the,  19. 

when  the  eminent  domain  is  employed,  113,  237. 

ERRORS  — 

in  description  of  land,  effect  of,  404-408. 

what  may  be  rejected,  404. 
in  assessment  and  in  private  conveyance,  effect  of,  403-408. 
in  records,  etc.,  amendment  of, 

(See  Amendments.) 
in  valuations,  not  to  be  con'ected  by  the  courts, 

(See  JuDicauKY.) 
correction  of,  by  statute, 

(See  Curative  Laws.) 
in  tax  proceedings,  must  usually  be  corrected  by  the  statutory  tribunal, 

748,  750. 
cannot  usually  be  corrected  in  equity,  748,  760,  775. 

(See  Equity,  Court  of  ;  Injunction.) 
of  assessors,  do  not  render  them  personally  liable,  786-792. 

(See  Assessors.) 
deprivation  of  a  legal  right,  not  a  mere  error,  789,  790. 
distinction  between,  and  want  of  jurisdiction, 

(See  Jurisdiction.) 
resisting  collection  in  case  of,  796. 

what,  on  the  part  of  the  collector,  will  render  him  liable,  798,  803. 
what,  in  collector's  warrant,  renders  it  not  fair  on  its  face,  800. 
clerical,  may  be  overlooked  in  any  case,  314,  800. 
in  tax  deed,  correction  of  in  equity,  514. 
waiver  of,  by  action  of  the  party, 

(See  Estoppel.) 
effect  of,  in  general, 

(See  Irregui^arities.) 

ERRORS  OF  JUDGMENT  — 

not  to  be  corrected  by  mandamiis, 

(See  Mandamus.) 
in  assessments,  cannot  be  reviewed  by  the  courts,  748. 
cannot  be  reviewed  on  certiorari, 

(See  Certiorari.) 
do  not  render  an  officer  personally  liable, 

(See  Judicial,  Officer.) 
in  legislative  action,  not  subject  to  judicial  correction, 

(See  Legislative  Action.) 
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ERRORS  OF  LAW  — 

what  may  be  corrected  by  mandamus, 

(See  Mandamus.) 
extending  to  jurisdiction,  may  be  reviewed  on  certiorari, 

(See  Ceetioraki.) 
what  will  render  proceedings  void, 

(See  Jurisdiction  ;'  Nullity.) 

ERRORS  IN  POLITICAL  ACTION  — 
can  not  be  corrected  on  certiorari,  755. 
can  not  be  corrected  on  mandamus,  740. 
nor  on  bill  in  equity,  43-47. 
(See  Voting  the  Tax.) 

ESTATE  — 

the  whole,  in  lands,  may  be  sold  for  taxes,  445. 

and  for  special  assessments,  673. 
in  common,  taxation  of, 

(See  Tenants  in  Common.) 
redemption  of  separate,  539,  540. 
in  dower,  redemption  of,  539. 
set  apart  as  a  homestead,  538. 

(See  Homestead.) 
wife's  separate,  taxation  of,  396. 
ESTATES  — 

recovery  of,  at  law, 

(See  Ejectment.) 
quieting  title  to, 

(See  Quieting  Title.) 
removal  of  cloud  upon  title  to, 

(Se3  Cloud  Upon  Title.) 
adverse  possession,  in  case  of, 

(See  Adverse  Possession.) 

ESTATES  OF  DECEASED  PERSONS  — 
taxation  of,  376,  396,  397,  435. 

ESTIMATE  — 

for  purposes  of  general  taxation, 

(See  Valuation.) 
for  the  raising  of  taxes, 

(See  Political  Action.) 
for  local  improvements,  effect  of  excess  in,  665. 
departure  by  assessors  from  statutory  method  of,  756. 

ESTOPPEL  — 

against  intruders  who  have  collected  taxes,  256. 
against  collectors  de  facto,  285,  389,  705. 
against  one  who  has  collected  a  void  tax,  705. 

against  the  state  in  case  of  illegal  organization  of  municipal  corpora- 
tions, 708. 
in  case  of  tax  payer  neglecting  to  bring  in  list,  360. 
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ESTOPPEL  -  continued. 

of  tax  payer  by  giving  in  list  of  property  not  taxable,  860. 
state  may  be  bound  by,  in  case  of  officer  de  facto,  353-356. 
of  tax  payer  by  encouraging  levy  of  a  tax,  819. 

or  taking  part  in  tax  payers'  meeting,  830. 

or  acting  as  supervisor  in  imposing  a  tax,  830. 
by  failure  to  give  notice  of  objections,  830,  831. 
by  failure  to  take  objections  on  hearing,  830. 

city  not  bound  by,  in  consequence  of  taxing  land  covered  by  a  street,  831. 
doctrine  of,  to  be  applied  with  caution,  820. 

does  not  apply  to  one  who  insists  on  strict  performance  of  public 
contract,  820. 

nor  to  one  who  merely  knows  work  is  being  done  under  unconsti- 
tutional law,  820. 

nor  because  one  has  previously  paid  a  similar  levy,  830. 

nor  to  one  who  receives  a  surplus  on  sale  of  his  property  for  void 
tax,  831. 
waiver  of  one  tenant  in  common  does  not  estop  another,  821. 
county  cannot  dispute  title  of  one  it  has  taxed  for  land,  821.  ' 

or  question  regularity  of  vote  for  a  public  work  after  the  work  is 
done,  831. 

not  estopped  from  taxing  land  it  disputes  title  to,  831, 
EVADING  TAXATION  — 

shifts  for,  415-417. 
EVIDENCE  — 

legislative  control  over  rules  of,  397. 

does  not  authorize  rules  which  preclude  a  party  from  showing  his 
rights,  397-299. 
tax  deed  cannot  be  made  conclusive,  521. 

must  be  put  in  by  tax  purchaser  to  show  regularity  of  tax  proceedings, 
472. 

strictness  required  in  these  cases,  473-477. 

how  he  may  be  aided  by  presumptions,  477. 

how  far  presumptions  may  depend  on  delays,  478. 

how  they  may  be  affected  by  possession,  478. 

presumption  cannot  supply  want  of  record,  480,  481. 
secondary,  where  record  is  lost,  340,  481. 
of  tax  votes,  must  be  of  record,  839. 

can  only  be  shown  by  record,  340. 
of  tax  sale,  by  certificate,  511,  512. 
of  patent  title,  550. 
by  tax  deed,  of  the  proceedings  to  a  sale,  297-299,  517-528. 

deed  not  evidence  of  the  previous  steps,  517. 

statutes  changing  this  rule,  518-522. 

some  statutes  make  it  evidence  of  regularity  of  sale,  519, 

necessity  in  such  case  to  prove  prior  proceedings,  519. 

other  statutes  make  the  deed  evidence  of  title,  519. 

cannot  make  deed  conclusive,  397-399,  531. 

do  not  apply  to  deeds  on  sales  for  assessments,  523. 
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EVIDENCE  —  continued. 

against  the  collector,  by  the  accounting  of  the  auditor,  717,  718. 

of  giving  notice  of  meetings  of  towns,  etc.,  386. 

on  certiorari,  is  only  gone  into  to  determine  Jurisdiction,  759. 

not  to  review  case  on  the  merits,  759. 

extrinsic,  cannot  be  received  on,  759. 
necessity  for  to  show  defect  in  tax  title,  will  render  deed  a  cloud  upon 

title,  780. 
for  the  pm-poses  of  amendments, 

(See  Amendments.) 
action  by  one  as  officer,  evidence  of  official  character, 

(See  Officers  De  Facto.) 
official  retui-ns  as,  260-262,  454. 

are  generally  conclusive,  261. 

except  in  action  against  the  officer,  261. 

against  collector  when  proceedings  are  summary,  73S. 

EXACTIONS  — 

equity  of,  will  not  support  them  as  taxes,  8. 

EXCESSIVE  ASSESSMENTS  — 

abatement  of  taxes  in  cases  of,  38. 

(See  Abatement.) 
reviews  and  appeals  in  cases  of,  747. 
remedy  must  generally  be  the  statutory  remedy,  747-751. 
refunding  tax  in  cases  of,  753. 
jury  trial  in  cases  of,  756. 
cannot  be  corrected  on  certiorari,  757-759. 
assessors  not  personally  liable  for,  786-794. 
collector  not  liable  in  cases  of,  797-803. 
equity  cannot  correct  in  general,  769. 

may  correct  in  cases  of  fraud,  784,  785. 

conditions  may  be  imposed  in  such  oases,  762,  763,  785. 

EXCESSIVE  DUTIES  — 

tend  to  defeat  the  purpose  of  their  levy,  33. 
illegal,  may  be  recovered  back,  808. 

EXCESSIVE  MOISTURE  — 

taxation  for  drawing  off, 
(See  Deains.) 
EXCESSIVE  SALE  — 

sale  for  taxes  must  be  of  only  what  is  necessary,  496. 

sale  for  more,  is  void,  496. 

power  to  sell,  is  exhausted  when  tax  is  paid,  496. 

illegal  addition  of  percentage,  or  costs,  may  render  sale  excessive,  497. 
EXCESSIVE  TAXES  — 

tax  in  excess  of  authority,  spread  upon  the  roU,  renders  it  void,  439,  497. 

one  excessive  tax  does  not  defeat  others  which  are  severable,  429. 

what  will  render  tax  excessive,  439,  497. 

excessive  in  individual  cases  does  not  avoid  roU  generally,  430. 
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EXCESSIVE  TAXES  — continued. 

made  so  by  fraudulent  assessment,  318,  784. 

or  by  unlawful  item^  of  expense,  497. 
will  only  be  enjoined  on  payment  of  what  is  legal,  763. 
in  suit  for,  only  what  was  Ulegal  can  be  recovered  back,  803,  816. 
one  excessive  tax  does  not  avoid  levy  if  aggi-egate  not  too  large,  389. 
construction  of  statute  as  to,  393. 

EXCISE  TAXES  — 
what  are,  4. 
on  business,  570-584. 
(See  Business.) 
on  corporations,  379-383. 

(See  CoEPOEATiONS ;  Franchises.) 

EXCLUSIVE  PRIVILEGES  — 
grant  of,  forbidden,  175. 

EXECUTION  — 

tax  warrant  is  in  the  nature  of, 

(See  Collector's  "Wakrant.) 
process  against  collector  in  nature  of, 

(See  Collector  of  Taxes.) 

EXECUTION  OF  POWER  — 

must  be  strict  in  tax  cases,  350. 

of  collector,  m.ust  be  strict,  443,  455. 

to  sell,  must  be  exact,  453-477. 

EXECUTIVE,  THE  — 

cannot  levy  taxes,  43,  43. 
not  subject  to  mandamus,  740. 

EXECUTIVE  AND  MINISTERIAL  OFFICERS  — 
must  keep  within  limits  of  their  authority,  43. 
cannot  refund  taxes,  747,  753. 
compelling  performance  of  duty  by, 

(See  Mandamus.) 
protection  of,  by  process,  797-801. 
protection  of,  by  certificate  on  which  they  must  act,  796. 

EXECUTOR  — 

taxation  of,  for  estate  property,  376,  377,  396. 
suit  against,  for  tax  on  estate,  435. 

EXEMPT  PROPERTY  — 

inserted  on  roll,  assessors  may  be  compelled  to  strike  off,  733,  822. 
taxes  collected  from,  may  be  required  to  be  refunded,  733.  ' 
taxes  on,  auditor-general  may  be  requued  to  reject,  741. 
abatement  of  taxes  upon,  747. 
rofimding  taxes  upon,  753. 

including  in  assessment,  will  not  render  assessor  personally  liable,  791. 
taxation  of,  not  a  mere  irregularity,  777. 
(See  Exemption.) 
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EXEMPTION  — 

of  agencies  of  federal  government  from  state  taxation,  83-90,  380,  383. 
of  agencies  of  state  government  from  federal  taxation,  83-90. 
of  property,  by  contract,  66-83. 
by  charters  of  incorporation,  71,  73. 
implied,  in  case  of  all  public  property,  173-174. 
of  persons  in  a  class  taxed,  produces  inequality,  170. 
~^  customary,  of  household  furniture,  tools  of  trade,  etc.,  SOI. 

from  motives  of  charity,  302. 

of  church  property,  school  property,  etc.,  203. 
constitutional  provisions  bearing  on  right  to  make,  175-201. 
general  right  of  the  state  to  make,  171,  200. 

is  involved  in  the  power  to  apportion,  300. 
general  right  of  the  state  to  recall,  69,  204. 
Intent  to  make  must  be  clear,  184,  304-207. 
must  be  strictly  construed,  305. 
from  taxes,  will  not  apply  to  special  assessments,  307. 

instances  of  special  cases,  308,  309. 
of  corporation,  which  employs  its  means  for  other  purposes  than  those 

for  which  its  powers  are  given,  310,  311,  313. 
of  corporation,  not  transferable,  213. 
of  personalty  from  highway  tax,  183,  345. 

constitutional  restraints  upon,  177,  179,  180,  183,  188,  191,  195,  197,  198. 
principles  which  should  support,  169-173. 
invidious,  not  admissible,  169-171,  314r-316. 
not  to  be  made  without  legislative  authority,  201,  202, 
power  to  make,  is  a  discretionary  power,  171. 
~~   construction  of  certain  exemptions,  205-313. 
unlawful,  may  render  roll  void,  314,  315. 
imiutentional,  will  not  avoid  the  levy,  316,  317. 
decision  upon  right  to,  a  judicial  act,  787. 
party  entitled  to,  may  replevy  property  seized,  818. 
state  may  make,  without  regard  to  municipal  power  to  tax,  346. 

(See  Exempt  Property.) 

EXEMPTION  FROM  RESPONSIBILITY  — 

officers  performing  judicial  functions  have,  786. 

(See  Judicial  Oppicer.) 
of  assessors,  786-795. 
EXHAUSTING  AUTHORITY  — 

to  tax,  sometimes  by  single  exercise,  349,  350. 

abortive  attempt  is  not,  350,  428. 
to  collect  taxes,  by  issue  of  one  process,  438. 
by  boards  of  review,  what  is  not,  419. 
EXHIBITIONS  AND  SHOWS  — 
taxation  of,  581,  600. 
(See  Amusements.) 
EXONERATION  — 

from  taxation,  cannot  be  compelled  by  mandamtis,  731. 
(See  Abatement.) 
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EX  PARTE  PROCEEDINGS  — 
tax  sales  are,  471. 
necessity  for  strict  compliance  with  law  in  such  cases,  471-2. 

EXPENSE  — 

saving  of,  by  joint  suit  in  equity,  769-771. 
not  of  itself  a  resison  for  equitable  jurisdiction,  771. 
of  local  works,  assessment  of  on  parties  benefited,  606,  681-684. 
(See  Assessments,  Local.) 

EXPENSES  OP  GOVERNMENT  — 
general,  taxation  for,  110-113, 
(See  PonposES  of  Tajsation.) 

EXPORTS— 

taxation  of,  by  the  states,  limited  to  inspection  fees,  33. 
not  to  be  taxed  by  the  United  States,  90. 

EXTENDING  THE  TAX  — 

fixes  liability  of  person  and  property,  434. 

EXTENSION  OF  TEVIE  — 

to  collector,  whether  discharges  sureties,  713. 

EXTRATERRITORIAL  TAXATION  — 
state  has  no  power  to  levy,  55,  159-163. 

case  of  contracts  made  in  state  and  owned  abroad,  55. 
case  of  bonds  on  a  road  lying  in  two  states,  231. 
in  case  of  municipal  corporations,  60,  61. 

EXTRINSIC  EVIDENCE  — 

cannot  be  received  on  certiorari,  759. 


F. 

FACT,  ERRORS  OF  — 

how  corrected  in  records,  etc., 

(See  Amendments.) 
not  corrected  on  certiorari, 

(See  Certiorari.) 
personal  liability  for, 

(See  Judicial  Officer.) 
jurisdiction  dependent  on,  793. 
FACULTY  — 

assessment  on  the, 

(See  Franchises;  Privileges.) 

FAILURE  OF  BENEFITS  — 

will  not  defeat  local  assessment,  608. 

FAIR  ON  ITS  FACE  — 

certificate  that  is,  protects  ofiicer  who  is  to  act  upon  it,  790,  795. 
process  that  is,  will  protect  ministerial  ofiicer,  800, 
when  a  process  is  not,  800. 
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FAITH,  PUBLIC  — 

mimicipal  bodies  may  be  compelled  to  tax  for  purposes  of  keeping,  685- 
703. 
(See  Maxdajtos  ;  REPUDIATION.) 

FALSE  DESCRIPTION  — 

of  land  in  assessment,  whether  may  be  rejected,  404.  • 
(See  Desceiption.) 

FALSE  EETUEXS  — 

liabUifcy  of  officer  for,  261. 

FARES  OX  RAILROADS- 

(See  Geoss  Receipts  ;  Tolib.) 
FARinXG  THE  REVE^^IE  — 

what  is,  434. 
FAVORITISM— 

in  exemptions,  153. 

(See  Inttdious  Exemptions.) 

FEDERAL  COURTS  — 

(See  CouETS  op  the  United  States.) 
FEDERAL  LICENSES — 

grant  and  force  of,  605. 

do  not  displace  state  reg^ations,  596,  605, 
FEDERAL  TAXATION  — 

(See  Untied  States.) 
FEE  SIJIPLE- 

is  usually  valued,  instead  of  separate  estates,  410. 

separate  payments  on  separate  interests,  411. 

is  usually  sold  in  seUing  lands  for  taxes,  410,  493. 
FEES  — 

for  Ucenses, 

(See  License  Fees.) 

for  inspection, 

(See  Inspection.) 
FEMALES  — 

taxability  of,  59. 

(See  DowEESS ;  Mabrtfti  Womah.) 
FENCES  — 

taxation  for,  116,  621. 
FERRY  BOATS  — 

taxation  of,  93. 

FERRY  COMPANIES  — 
taxation  of,  205. 

FICTIONS  OF  LAW  — 

are  not  to  work  injustice,  566-7. 

the  doctrine  applied  to  case  of  adverse  possession,  567. 

application  of,  where  two  acts  done  at  same  time,  813. 
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FIGURES  IX  VALUATION  — 
without  dollar  mark, 
(See  Dot  JAR  IUSk.) 

FIUXG  OF  ASSESSMENT  — 

requirement  of,  must  be  complied  with,  366. 

FINALITY  — 

of  judgment  as  to  facts  covered  by  it, 

(See  JUDGMEST.) 

of  assessment  as  to  "ralue  of  property, 

(See  Assessment.) 
of  legislative  action  as  to  purpose  of  taxation, 

(See  Public  Purposes.) 
FINES  AND  PENALTIES  — 
(See  Penalties.) 

FIRE  engint;- 

taxation  by  town  for,  135. 
FIRE,  PREVENTION  OF— 
taxation  for,  134,  138. 

FISCAL  AGENT  — 

of  United  States,  not  taxable  by  states,  83'. 
FLORIDA- 

taxation  of  property  in,  must  be  by  value,  62S. 
FORCE  — 

taxes  collected  by  coercion,  may  be  recovered  back  if  illegal,  814. 

what  constitutes,  814. 

(See  YoLxryTAMY  PA■mE^-TS.) 

FORCED  CONTRIBUTIONS- 
distinguished  from  taxes,  2. 
taxes  levied  without  apjaortionm  ent  are,  337. 
tax  levies  where  the  statutory  provisions  are  disregarded  are,  353. 

FORECLOSURE  OF  REDEMPTION— 

statutes  for,  must  be  strictly  conformed  to,  536-538. 
judicial  proceedings  for  a,  345. 

FOREIGN  BONDHOLDER  — 

not  taxable  in  the  state  on  his  bonds,  21. 
FOREIGN  CORPORATIONS  — 

doing  buanes  in  state  must  submit  to  its  conditions  of  taxation,  57. 

are  not  citizens,  65. 

separate  classification  of  for  taxation,  181,  197,  214,  231,  234,  238,  387. 

owning  a  road  in  two  states,  taxation  of,  230. 

FOREIGN  OOUN'TEIES- 

ambassadors  of,  not  taxable,  19. 

vessels,  etc.,  not  taxable,  19. 
FOREIGN  RESIDENT'S- 

(See  Nox-EEsn)E>TS.) 
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FOREIGN  STOCKHOLDERS  — 

not  taxable  on  corporate  dividends,  70. 

FORFEITURES  — 
(See  Penalties.) 

FORFEITURES  OF  PROPERTY— 

provisions  by  law  for,  in  case  of  delinquent  taxes,  461-465. 
question  of  legislative  competency  to  make,  461. 
intent  to  create  a  forfeitm'e  must  be  clear,  462,  471. 
if  forfeiture  admissible,  questions  of  compliance  with  the  law  would 
be  open  afterwards,  465. 

FORMAL  DEFECTS  — 

(See  Amendments.) 

FORMS  — 

prescribed  by  statute,  necessity  for  following,  483. 

in  case  of  collector's  return,  454. 

in  the  authentication  of  the  assessment,  413. 

in  the  warrant  for  collection, 
(See  Collector's  Warrant.) 

in  case  of  tax  deeds,  514,  530. 

when  intended  for  benefit  of  tax  payers,  383. 
FORTIFYING  TITLE  — 

right  of,  by  buying  at  tax  sale,  506-509. 
FOURTEENTH  AMENDMENT  — 

to  federal  constitution,  protection  of,  50-53. 
I'^RANCHISE,  ELECTIVE  — 

(See  Elective  Franchise.) 

FRANCHISES  — 

may  be  taxed  as  weU  as  persons,  33,  84,  82,  379-383. 

in  what  cases  taxation  is  just  and  in  what  not,  34. 

granted  by  congress  for  federal  purposes,  not  taxable  by  states,  84. 

what  granted  by  congress  are  taxable  by  states,  85,  89. 

provisions  in  charters  regarding  taxation  of,  71,  73. 

value  of,  to  be  considered  in  assessing  shares,  337. 

valuation  of,  for  taxation,  383. 

may  be  taxed  though  the  property  is  taxed  also,  333,  336,  333. 

apphoation  in  case  of,  of  the  presumption  against  duplicate  taxation, 
338-334. 

when  exemption  of  property  wiU  exempt  franchise,  333. 

may  be  taxed  though  capital  invested  in  government  securities,  84. 

exemptions  of,  from  taxation,  how  they  affect  special  assessments,  208. 

consolidation  of,  effect  on  taxation,  213. 

exemption  of,  does  not  exempt  property,  232. 

taxation  that  would  annihilate  maybe  enjoined  in  equity,  773. 
(See  Banks  ;  National  Banks  ;  Railroad  Companies.) 
FRAUDS  — 

in  assessment,  may  justify  an  injunction,  219,  784,  785. 

on  the  federal  revenue,  457. 
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FRAUDS—  continued. 

in  tax  sales,  will  avoid  them,  489-491. 

in  redemption,  may  be  relieved  against,  540,  541. 

of  contractor,  no  defense  to  assessment,  671-3. 

conditions  may  be  imposed  when  tax  is  enjoined  for,  763,  785. 

do  not  necessarily  exist  where  tax  is  illegal,  774. 

relief  against,  where  they  deprive  parties  of  substantial  rights,  784-5. 

FRAUD,  CONSTRUCTIVE  — 

in  tax  sales,  renders  them  void,  490,  493,  500. 

instances,  of  purchase  by  the  oflSicer  himself,  493. 

of  purchase  by  tenant  who  should  have  paid  the  tax,  500,  501. 

of  purchase  by  the  mortgagor,  501. 

by  tenant  in  common,  503. 

by  owner  of  life  estate,  503. 

by  one  whose  land  was  gi'ouped  with'  that  of  another,  503. 

by  agent  buying  the  principal's  land,  503. 

by  vendee  under  executory  contract,  503,  503. 

by  any  one  whose  duty  it  was  to  pay,  503. 

by  one  who  has  conveyed  with  covenant,  505. 

case  of  the  mortgagee,  508. 

case  of  an  adverse  claimant,  506. 

FRAUDULENT  COMBINATIONS  — 
at  tax  sales,  render  thenx  void,  490. 
one  not  aware  of  thom,  not  affected  thereby,  491. 

FRAUDULENT  CONTRACTS  — 

those  in  fraud  of  the  revenue  are,  433-4. 

FRAUDULENT  EVASIONS  — 
of  taxes,  cases  of,  415-417, 

FREE  BRIDGE  — 

taxation  to  establish,  130. 

FREE  SCHOOLS  — 

taxation  for,  130,  848. 
(See  Education.) 

FREEDOM,  PRINCIPLES  OF  — 

(See  Constitutional  Principles.) 
FREIGHT  — 

taxes  on,  96,  97. 

on  the  carriers  of,  576. 

FRONTAGE  — 

assessment  by  the,  for  local  improvements,  643,  644^648. 
(See  Assessments,  Local.) 
FUND,  SPECIAL  — 

payment  for  local  improvement  from,  668-670. 
FUNDAMENTAL  LAW  — 

(See  Constitutional  Principles.) 
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G. 

GAJIES  — 

(See  Amusements.) 
GAMING  IMPLEMENTS  — 

taxation  of,  for  the  purpose  of  proMbition,  13. 

impositions  on  keepers  of,  under  police  power,  593. 

GAS  LIGHT  — 

special  assessments  to  provide,  167,  621. 

GAS  PIPES  — 

laid  in  streets,  are  taxable  as  machinery,  S68. 

GAS  WORKS  — 

taxation  for,  134,  631. 
GENERAL  EXEMPTIONS  — 

from  taxation,  do  not  apply  to  local  assessments,  207. 

right  to  recall,  304. 
(See  Exemptions.) 

GENERAL  LAW  — 

for  municipal  taxation,  376,  277. 
modifying  local  powers  by,  394. 

GENERAL  POWERS  — 

to  tax,  are  strictly  construed  as  against  municipalities,  376-379. 

what  they  cover  in  case  of  towns,  378. 

will  not  authorize  special  assessments,  609. 

to  seU  lands,  construed  strictly,  673. 

to  levy  fees  under  police  power,  wiU  not  justify  taxes  for  revenue,  586, 

597. 
construction  of,  in  general, 

(See  Construction  op  Tax  Laws.) 

GENEROSITY  — 

not  legally  demandable  of  tax  payer,  215. 

GEORGIA  — 

provisions  for  uniform  taxation  in,  179. 
are  not  violated  by  taxes  on  business,  179. 
provisions  for  ad  valorem  taxation,  179. 

GIFTS  — 

taxes  cannot  be  laid  for  making,  115,  118,  123,  126. 

the  rule  applied  to  manufacturing  corporations,  115,  136. 

in  charity,  134. 

as  pensions,  may  be  made, 
(See  Pensions.) 

as  bounties  for  mihtary  service.  111,  136. 
(See  Bounties.) 
GOLD  — 

states  may  collect  taxes  in,  14. 
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GOOD  FAITH  — 

action  in,  by  members  of  board  of  equalization,  gives  no  right  of  action, 

752. 
absence  of,  in  assessors,  does  not  render  them  personally  liable,  793. 
GOODS  — 

taxation  of, 

(See  Personal  Propbktt.) 
levy  of  distress  upon,  for  satisfaction  of  taxes,  438. 
must  be  the  proper  warrant  for,  438. 
not  liable  to  constitutional  objections,  438. 
case  of  levy  on  property  of  one  not  taxed,  438-9. 
replevin  in  such  case,  440. 
demand  to  be  first  made,  441. 
personal  notification  to  party  concerned,  443. 
notice  of  sale,  etc.,  443. 

authority  in  making,  must  be  strictly  pursued,  443. 
what  will  render  officer  trespasser  ab  initio,  443,  803. 
municipal  corporations  cannot  authorize  without  statutory  author- 
ity, 438. 
sale  of,  not  usually  enjoined,  773. 
levy  on,  is  presumptive  satisfaction  of  tax,  781. 

when  coUector  liable  for,  797-803. 
exhausting  before  land  is  sold,  554,  777,  781. 
payment  to  reUeve  from  seizure,  is  payment  under  duress,  810 
so  is  payment  after  threat  of  seizure,  810. 

exliibition  of  process  is  such  threat,  810. 
sale  of,  for  illegal  tax,  gives  right  of  action,  815. 

GOVERNMENT  — 

taxes,  the  property  of,  1. 

taxing  power  essential  to,  4,  49. 

maxims  which  should  govern  in  taxing,  8-13. 

other  purposes  than  revenue  in  taxing,  12,  13. 

may  collect  taxes  in  kind,  13. 

is  to  give  protection  for  taxation,  19-35. 

customary  taxes  by,  35-40. 

general  right  of,  to  tax,  39. 

division  of  powers  of,  41. 

checks  and  balances  of,  43. 

representative  responsibility  in,  343. 

(See  Representatives.) 
agencies  of,  are  exeuipt  from  taxation,  83. 
property  of,  not  within  the  intent  of  tax  laws,  173-3. 
public  domain,  not  taxable,  87. 
general  purposes  for  which  it  may  lay  taxes,  108-139. 

(See  PtJBlJC  PURPOSES.) 
United  States,  taxation  by, 

(See  United  States.) 
municipal,  taxation  by, 

(See  Municipal  CoKPORA'noNS.) 
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GOVEENMENT  —  continued. 

bontracts  by,  for  exemptions, 

(See  Contracts  ;  Exemptions.) 

principles  wliich  sliould  govern  its  taxation, 
(See  Principles  op  Taxation.) 

can  only  act  through  officers,  248, 

construction  of  revenue  acts  of,  363-296. 

may  tax  all  kinds  of  business,  570. 

may  regulate  rights  and  occupations,  586-605. 

has  general  control  of  its  municipalities,  678,  693. 

powers  of,  are  liable  to  abuse,  280. 

any,  is  better  than  none,  380. 

political  remedies  for  wrongs  in,  823. 

privilege  of  choosing  representatives  in,  is  insignificant  in  value  as  com- 
pared with  other  rights,  59. 

powers  of,  ax-e  held  in  trust,  774. 
GOVERNMENT  OF  THE  STATES  — 

(See  Legislative  Power;  States.) 
GOVERNMENT  OF  THE  UNITED  STATES  — 

(See  United  States.) 
GOVERNMENT  STOCKS  — 

(See  Public  Securities.) 

GOVERNOR  OF  STATE  — 

whether  subject  to  mandarmis,  740. 

GRADE  OF  STREETS  — 
assessments  for,  613. 

(See  Assessments,  Local.) 
GRADUATING  LICENSE  FEES  — 
in  reference  to  the  size  of  tovcn,  243. 
as  between  classes  of  lawyers,  243, 
in  case  of  entertainments,  186. 
in  case  of  liquor  dealers,  603. 
general  purposes  of,  592-596, 

right  to  make,  when  no  restrictions  are  imposed,  597,  598. 
in  case  of  merchant's  sales,  243. 
GRANT  — 

of  lands  for  taxes, 

(See  Tax  Deed.) 
of  the  power  to  tax, 

(See  Power  to  Tax.) 
of  franchises, 

(See  Franchises.) 
of  taxes  by  the  people's  representatives, 

("See  Representatives.) 
of  taxes  by  the  people, 

(See  Voting  the  Tax.) 
of  exemptions, 

(See  Exemptions.) 
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GRANT— continued. 

of  power  of  local  taxation,  63,  376. 

of  power  to  lay  local  assessments,  must  be  special,  609. 

of  privileges, 

(See  Privileges.) 

of  the  power  to  tax  business,  574. 

of  power  to  make  exemptions,  is  not  compulsory,  200,  201. 
GREAT  BRITAIN  — 

early  taxation  in,  35. 

excise  fees  in,  40. 

land  tax  of,  36,  37. 

hearth  and  window  taxes  in,  37. 
GRIEVANCE,  PRIVATE  — 

remedies  for,  at  the  common  law, 
(See  Common  Law  Remedies.) 

remedies  for,  in  general, 

(See  Remedies  for  Excessive  and  Illegal  Taxation.) 

joinder  of  complaints  for, 
(See  Joint  Complaints.) 

must  exist  to  authorize  private  party  to  apply  for  mandamiis,  736,  741. 

does  not  exist  unless  one  is  injured,  31^. 

GRIEVANCE,  PUBLIC  — 

what  may  be  remedied  by  mandamus,  733,  742-3. 

in  case  of  threatened  illegal  corporate  action,  764-773. 

where  municipal  bodies  do  not  meet  their  obligations,  685,  738-9. 
GROSS  RECEIPTS  — 

taxation  of,  8,  96-98,  189,  211,  380,  381,  382. 

GROUPING  OF  LANDS  — 

not  admissible,  where  statute  requires  them  to  be  separately  assessed, 

400. 
is  not  a  mere  irregularity,  400. 
reasons  for  not  allowing,  400. 
statute  against,  is  mandatory,  401. 
what  to  be  considered  separate  parcels,  403. 
in  valuation,  not  admissible,  409. 

what  amounts  to  a,  409. 
in  making  sale,  renders  sale  void,  493-495. 
reasons  for  the  rule,  494. 

when  several  lots  may  be  treated  as  one  parcel,  494 
in  tax  conveyance,  495. 
GUARANTY— 

none  by  municipalities,  of  correct  action  on  the  part  of  their  officers, 
818. 
(See  Caveat  Emptor.) 
GUARANTIES,  CONSTITUTIONAL  — 
(See  Constitutional  Principles.) 

GUARDIAN  — 

tax  on,  for  the  minor's  estate,  377. 
56 
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HACKMEN  — 

taxation  of,  583,  603. 
HARBORS  — 

taxation  for,  133. 

Bpecial  taxation  of  municlpaliti^  for,  690,  693. 
HAWKERS  — 

licensing,  603. 

taxation  of,  95-97,  579,  603. 
HEALING  ACTS  — 

what  admissible,  397. 

liability  of,  to  abuse,  301. 

retroactive,  forbidden  in  some  states,  301.  „ 

may  be  special,  800. 

must  not  be  invidious,  301. 

cannot  cure  want  of  jurisdiction,  308. 

may  heal  irregularities,  803. 

cannot  make  good  what  could  not  originally  have  been  authorized,  306. 

instances  of  defects  not  cure*}  by,  303-305. 

unlawful  discriminations  cannot  be  made  good,  305, 

sale  of  wrong  land  cannot  be  validated,  305. 
or  of  land  after  the  tax  is  paid,  305. 

general  pidnciple  as  to  what  may  be  made  good,  80S-6. 

may  be  prospective,  ,308,  309. 

may  apply  to  pending,  suits,  307. 

not  to  cases  which  have  passed  into  judgment,  307. 
HEALTH  — 

taxation  for  protection  of,  137..     :  r 

draining  lands  for,  616-619,  654, 655. 

whether  health  must  be  a  purpose  of  drainage  assessments,  691» 

board  of,  is  a  state  functionary,  684. 

compulsory  taxation  for,  684. 

HEARING  — 

right  to,  not  to  be  taken  away  retrospectively,  306. 

is  of  right  in  tax  cases,  51,  361-366. 

alterations  in  assessments  without  opportunity  for,  are  illegal,  361,  419- 

431,  778. 
iiotice  of,  must  be  given  as  statute  provides, 

(See  Notice.) 
in  review  of  assessment,  parties  dissatisfied  may  have,  747. 

if  not  applied  for,  all  remedy  is  usually  lost,  747. 

decision  upon,  is  final,  748. 
on  certiorari,  only  extends  to  jurisdiction,  756-758. 

(See  Certiokari.) 
when  may  be  had  in  equity, 

(See  Equity.) 
general  right  to, 

(See  Law  of  the  Land.) 
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HEARTHS  — 

taxation  of  houses  by,  27. 

HEIRS  — 

assessment  of  estate  to,  396. 

(See  Estates  of  Deceased  Peesons.) 

HIGH  SCHOOLS  — 
taxation  for, 

(See  Education.) 
exemption  of  buildings  for, 

(See  Exemptions.) 

HIGH  WATERS  — 
protection  against, 
(See  Levees.) 

HIGHEST  BIDDER  — 

right  of,  to  lands  sold  for  taxes,  498. 

HIGHWAYS  — 

duty  of  government  to  provide  for,  130. 

chartering  corporations  to  make,  131. 

principles  applicable  to,  whether  they  apply  to  railroads,  131-134. 

cannot  tax  to  make,  unless  the  land  has  been  appropriated,  133. 

methods  of  providing  for  construction  of,  144-153. 

districts  for  taxation  for,  176,  177,  179. 

personalty  not  to  be  exempted  in  taxing  for,  183. 

exceptional  burdens  for  construction  of,  145. 

special  assessments  for,  145,  610. 

are  state  works,  144. 

are  constructed  by  localities,  144. 

labor  contributions  for,  14,  36,  180,  193,  233,  687,  611. 

requirement  of,  in  the  nature  of  a  police  regulation,  587. 
states  may  compel  municipalities  to  construct,  683. 

whether  this  principle  can  apply  to  a  road  exceptionally  expensive, 
694r-698. 
apportionment  of  cost  of,  between  counties,  etc.,  683. 
special  districts  for,  153-159. 

(See  BHtDGES ;  Fkeb  Beidke  ;  Plankroads  ;  Streets  ;  Turnpikes.) 

HIGHWAY  LABOR  — 

requirement  of,  14,  36,  193. 

is  in  nature  of  police  regulation,  587. 
right  to  perform,  not  to  be  taken  away  by  officer,  777. 
decision  on  exemption  from,  is  a  judicial  act,  787. 

officers  not  liable  for  error  in,  787. 
commutation  for,  15,  180,  334. 
recovery  for,  when  levy  illegal,  806. 

HOMESTEAD—; 

exemption  of,  from  taxation,  201. 
redemption  of,  from  sales,  538. 
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HOESES  — 

taxation  in  respect  of,  3D. 

HOSPITALS— 

taxation  for,  125. 

HOTEL  PEOPERTY— 
exemption  of,  315. 
taxation  of,  234. 

HOUSEHOLD  GOODS  — 
exemption  of,  201. 

HOUSES— 

taxes  on,  measured  by  rents,  27. 
by  hearths,  37. 
by  windows,  37. 

(See  Betterments  ;  Improvements.) 
HUSBAND  AND  WIFE  — 

(See  Homestead  ;  Maebied  Woman.) 

1. 

roENTIFIC  ATION  — 

of  land  in  tax  proceedings, 
(See  Description.) 

IGNORANCE- 

of  one's  rights,  in  paying  an  illegal  tax,  no  ground  for  recovery  back, 

809. 
ruling  in  Kentucky,  810. 

ILLEGAL  ACTION  — 

of  officers,  presumption  that  it  wiU  not  be  persevered  in,  780. 
remedies  for, 

(See  Remedies  fob  Excessive  and  Illegal  Taxation.) 

ILLEGAL  CONTRACTS  — 

those  in  fraud  of  the  revenue  are,  483, 

wiU  not  be  enforced,  434, 

whether  the  rule  appUes  to  contracts  in  fraud  of  foreign  revenue  laws, 

434, 
where  license  is  required  and  not  taken  out,  572. 

ILLEGAL  OCCUPATIONS  — 

taxation  of,  under  internal  revenue  law,  598. 

may  be  taxed  by  the  state,  596-598. 
nj.EGAL  TAXES  — 

collector  may  refuse  to  collect,  709, 

whether  he  should  raise  question  of  illegality,  709. 

if  collected  must  be  paid  over,  705. 

cannot  be  validated  retrospectively  by  the  legislature,  303,  553-8, 

those  laid  for  private  purposes  are,  55. 
(See  Purposes  of  Taxation.) 
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ILLEGAL  TAXES  — continued. 

those  are,  -which  violate  contracts  with  the  state,  66-78. 

or  impair  the  obligation  of  contracts,  80. 

or  are  laid  on  agencies  of  government,  83-89. 

or  abridge  privileges  of  citizens,  99. 

or  which  are  laid  in  disregard  of  constitutional  provisions,  101. 

or  which  the  states  lay  on  foreign  or  interstate  commerce,  90-99. 

or  are  violative  of  treaties,  100. 

or  which  are  laid  without  apportionment,  243. 

or  otherwise  than  by  of&cial  action,  248. 

or  by  local  boards,  etc.,  without  legislative  authority,  377. 

or  in  disregard  of  mandatory  provisions  of  statute,  285-387. 

or  which  are  in  excess  of  statutory  authority,  346-349., 
may  be  abated,  747. 

may  be  contested  without  applying  for  abatement,  796. 
cases  of  errors  which  constitute,  758,  777. 
enjoining  collection  of,  760-778. 

not  usually  permitted  on  grounds  of  irregularity  alone,  773-777. 

combined  with  legal,  wUl  only  be  enjoined  on  the  legal  being  paid, 
763. 

will  be  enjoined  when  they  constitute  cloud  on  title,  778. 
(See  Equity.) 
protection  of  collector  in  enforcing,  797-800. 
liability  of  collector  of  the  customs  for  enforcing,  794,  804. 
are  not  necessarily  or  usually  fraudulent,  784. 
error  in  the  assessment  wiU  not  of  itself  make,  775. 
liabUity  of  town,  etc.,  for,  after  paid  over,  804. 

only  exists  when  the  tax  is  a  nullity,  805. 

does  not  exist  if  tax  voluntarily  paid,  809. 

what  are  voluntary  payments,  809. 

what  compulsory,  814. 

meaning  of  voluntary,  811. 

recovery  on,  is  limited  to  money  paid,  815. 

recovery  where  tax  only  in  part  illegal,  816. 
liability  of  assessors  for  levying,  815. 

of  collector  for  enforcing,  815. 
remedy  by  replevin  in  case  of,  818. 

estoppel  of  party  taxed,  by  his  conduct,  in  some  cases,  819. 
remedy  by  mandamus,  833. 

or  by  prohibition,  823. 
the  political  remedy  sometimes  the  only  one,  833. 

ILLEGALITIES  — 

correction  of,  by  certiorari,  753-759. 

(See  Ceetiokaei.) 
in  municipal  organization,  may  be  cured  by  delay,  754,  768. 
enjoining  collection  in  case  of,  760-785. 

(See  Injunction.) 
protection  in  case  of,  where  officer  is  to  act  upon  certificate,  654,  557. 

or  upon  process  which  is  fair  on  its  face,  795. 


886  LAW   OF   TAXATIQ]?. 

ILLINOIS  — 

constitutional  provisions  for  equal  taxation  in,  180,  638. 

taxation  of  property  must  be  by  value,  636. 

constitutional  provisions  affecting  special  assessments,  638. 

special  fund  for  assessments  in,  668. 

levies  in,  must  be  by  corporate  authorities,  654,  693. 
IMMIGRANTS  — 

tax  in  respect  of,  is  a  tax  on  commerce,  97. 
IMMUNITIES  — 

of  citizens  of  the  several  states,  not  to  be  abridged  in  taxation,  99, 
IMPAIRING  CONTRACTS- 

(See  Contracts.) 
IMPARTIAL  TRIBUNAL  — 

right  of  every  party  to  a  hearing  before,  861,  746. 
(See  Hf.arino  ;  LAW  03?  the  Land.) 
IMPLICATION  — 

repeal  by,  294. 
IMPLICATIONS  — 

are  against  contract  not  to  tax,  69. 

against  duplicate  taxation,  337. 
(See  Duplicate  Taxation.) 

against  exemptions  from  taxation,  304,  305. 
(See  Exemptions.) 

in  favor  of  correctness  of  legislative  apportionment,  S43. 

in  favor  of  legislative  action  as  to  purposes  of  taxation,  103, 
IMPLIED  EXEMPTIONS— 

from  taxation,  what  are,  173. 
IMPOLITIC  TAXES  — 

imposition  of,  575. 

IMPORTED  PACKAGES  — 
(See  Impoeters.) 

IMPORTERS  — 

tax  on,  is  a  tax  on  commerce,  90,  91. 

tax  by  states  on  goods  imported,  when  admissible,  98. 
IMPORTS  — 

taxation  of,  a  customary  i-esource  of  government,  38. 

not  to  be  taxed  by  the  states,  90. 

what  is  a  tax  upon,  90,  91,  94. 
IMPOSITIONS  — 

special  exemptions  from,  construed,  305-318. 

exemption  from  "civil  imposition,"  construed,  308,  S09. 
IMPOSTS  — 

what  are,  3. 

discrimination  in,  110. 

unlawful,  may  be  recovered  back,  794^804. 
unless  paid  without  protest,  804. 

exemption  from  "  tax  or  impost,"  303,  309. 
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IMPRISONMENT  — 

for  taxes  may  be  authorized,  17,  18. 

this  not  imprisonment  for  debt,  18. 

not  now  generally  allowed,  437. 

may  be  provided  for  in  case  of  ucense  fees,  437. 
IMPROVEMENT— 

of  public  waters,  tolls  for  use  of,  94 

of  wet  lands,  special  assessments  for,  591. 

must  have  reference  to  the  pubhc  interest,  591. 

the  pubUc  health  not  the  sole  consideration,  591. 
(See  Drains.) 

IMPROVEMENTS  — 

discrimination  in  favor  of,  245. 
(See  Betteements.) 

INADEQUACY  OF  PRICE  — 
win  not  defeat  tax  sale,  499. 
is  usually  foiind  to  exist,  471. 

INADEQUATE  RELIEF  — 

legal  remedies  aflEord,  in  some  cases,  760. 

remedy  in  equity  in  such  cases,  760-764. 

in  case  of  cloud  upon  title,  778. 

in  case  of  one  in  possession  whose  land  another  claims,  783. 
in  case  of  threatened  irreparable  injury,  766,  773. 
(See  Equity.) 

INCIDENTAL  BENEFITS  — 

win  not  support  taxation,  108, 133. 

(See  Manufactueing  Enterprises.) 
will  not  support  special  assessments,  650,  651. 

(See  Benefits.) 
to  those  not  taxed,  will  constitute  no  objection  to  a  tax,  168. 

INCIDENTAL  INJURIES  — 

from  exercise  of  lawful  powers,  cannot  entitle  a  citizen  to  compensa- 
tion, 127. 
compensation  sometimes  made  in  case  of,  127. 

INCOME  — 

taxes  on,  8,  38,  179. 

meaning  of,  221. 

difficulty  in  adequate  enforcement  of  tax  on,  28. 

reasons  which  render  it  unequal,  28. 

taxes  should  be  in  proportion  to,  24. 

exemption  of,  from  taxation,  how  construed,  331. 

of  a  corporation  may  be  taxed,  though  its  dividends  are  exempt,  833. 

of  corporation  on,  when  stock  exempt,  333. 

franchise  taxes  measured  by,  382. 

INCONVENIENCES  — 

to  result  from  setting  aside  a  tax  levy,  may  be  reason  for  refusing  a 
certiorari,  754. 
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INCONVENIENCES  —  continued. 

must  be  considered  in  deciding  upon  injunction,  763. 
from  delays  in  collection,  may  justify  summary  remedies, 

(See  Summary  Remedies.) 
or  the  taking  away  of  common  law  remedies, 
(See  EEPtEViN.) 
INCOEPOEATIONS  — 

(See  COKPORATIONS.) 

INCREASE  — 

in  assessment  without  notice,  361,  430. 
this  not  a  mere  irregularity,  777-8. 

INCUMBRANCE— 

when  an  illegal  tax  may  constitute  an  apparent,  778. 
removal  of,  in  equity,  778. 

(See  Cloud  Upon  Title.) 
taxation  of, 

(See  Mortgage.) 

INDEBTEDNESS  — 

pubUc,  taxation  for,  101,  188. 
incurred  for  illegal  object  is  void,  138. 
private,  may  be  taxed, 

(See  Bonds;  Credits.) 
of  municipalities,  mandamus  to  compel  payment  of,  738-9. 

compulsory  taxation  by  state  to  meet,  685. 
payment  of  taxes  on,  as  a  condition  to  recovering,  459. 
municipal,  as  a  tender  for  taxes,  603. 

INDEMNIFICATION  — 

of  municipal  officers  acting  in  good  faith,  137. 
legislature  sometimes  compels,  187,  686. 

of  purchaser  at  tax  sale,  municipalities  not  bound  to,  818. 

of  losers  by  riots,  686. 

of  losers  by  exercise  of  taxing  power,  138. 
INDIAN  LANDS  — 

taxation  of,  after  Indian  title  extinguished,  393. 
INDIAN  TRIBES  — 

trade  with,  not  taxable  by  states,  94. 
INDIANA  — 

constitutional  provisions  for  equal  taxation  in,  183. 
requiring  property  to  be  taxed  by  value,  636. 
aflEecting  special  taxation,  639. 

special  fund  for  assessments  in,  670. 
INDIRECT  TAXES  — 

what  are,  6-8. 

not  illegal,  584. 

may  be  equally  ]ust  with  any  other,  7,  166. 

what  may  be  unjust,  7,  167. 

on  luxuries,  policy  of,  7. 


INDEX-  889 

INDIVIDUAL  RIGHTS - 

protection  of,  by  constitutions, 

(See  Constitutional  Peinciples.') 

INELIGIBILITY  — 

to  office,  effect  of,  if  the  party  acta,  249. 
(See  Officehs  De  Facto.) 

INEQUALITY  — 

is  meant  to  be  avoided  in  taxation,  2,  164. 
apportionment  to  secure  against,  126,  127. 

(See  Appoktionment.) 
cannot  always  be  prevented,  165. 
may  exist  in  case  of  single  tax,  164. 
why  a  tax  on  luxuries  not  subject  to  objection  for,  165. 
does  not  render  a  tax  illegal,  165. 
in  the  case  of  school  taxes  on  non-residents,  166. 
does  not  necessarily  exist  where  tax  is  restricted  to  few  subjects,  169. 
discriminations  which  produce,  not  necessarily  unlawful,  169. 

are  unlawful  when  special  and  invidious,  169-171,  218. 
taxing  one  kind  of  occupations  and  not  others,  may  not  cause,  169-171. 
constitutional  provisions  designed  to  guard  against,  175-199. 
produced  by  exemptions, 

(See  Exemptions.) 
accidental  omissions  of  property,  do  not  invalidate  the  levy,  31 S. 
fraudulent  assessments,  relief  against,  218,  784. 
caused  by  duplicate  taxation,  219-234. 
(See  Duplicate  Taxation.) 
taxing  land  and  the  mortgage  upon  it,  223. 
taxing  corporations  on  pi-operty  and  on  franchise,  223,  224, 
taxing  income  and  the  propei-ty  it  is  invested  in,  221. 
presumption  against  intent  to  cause,  in  tax  laws,  227-234. 
produced  by  granting  monopolies,  236. 

(See  Monopolies.) 
must  result  from  frequent  changes  in  legislation,  236. 
in  the  case  of  hcense  fees,  600,  601. 

purposely  caused  in  case  of  prejudicial  employments,  586,  598-9. 
abatement  of  taxes  in  cases  of,  747. 

(See  Abatement.) 
caused  by  unequal  assessments,  cannot  be  corrected  by  certiorari,  755-6. 

or  in  equity,  when  fraud  is  not  charged,  769. 
no  remedy  against  assessors  for,  786-789. 

unless  they  deprive  the  tax  payer  of  some  legal  right,  793. 
does  not  necessarily  result  from  illegalities,  802. 
political  redress  the  principal  security  against,  823. 

INFANTS  — 

ai-e  taxable,  though  they  have  no  voice  in  representation,  20,  58-9. 
can  only  redeem  from  tax  sales  on  the  statutory  conditions,  534. 
taxation  of  property  of,  to  guardian,  377. 
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INFERIOR  JURISDICTIONS  — 

corrections  of  errors  of,  by  certiorari,  753. 

(See  Ceetiobaei.) 
the  remedy  by  prohibition  in  case  of,  823. 

errors  of  judgment  in,  cannot  be  corrected  by  mandamus,  737-730.' 
may  be  compelled  by  mandamiis  to  perform  ministerial  action,  743. 
conditions  to  appeals  from,  551. 

INFORMALITIES  — 

(See  EEEOES  ;  iREEaULAEITIES.) 

INHABITANTS  — 
(See  Residknce.) 

INHERITANCES  — 
taxes  on, 

(See  Successions.) 

INJUNCTION  — 

the  available  remedy  in  equity  in  case  of  illegal  tax,  761. 
not  awarded  unless  the  case  comes  under  some  recognized  head  of  equi- 
table jurisdiction,  760. 
mischiefs  that  may  flow  from  awarding,  in  tax  cases,  763. 
not  usually  awarded  in  case  of  personal  taxes,  773-775. 
awarded  in  cases  of  irreparable  injury,  761,  766,  771,  773. 
issue  of,  in  tax  cases  may  be  forbidden,  763. 

or  equitable  conditions  imposed,  763. 
conditions  imposed  by  courts  in  issuing,  763. 
may  issue  in  cases  of  fraud,  accident  or  mistake,  764. 

to  prevent  multiplicity  of  suits,  764,  770. 
who  to  apply  for,  in  case  of  public  injury,  765. 
in  case  of  threatened  misappropriations,  766-768. 
application  for,  should  be  prompt,  768. 
whether  corporate  organization  to  be  questioned  on,  768. 
to  protect  the  value  of  securities,  773. 
to  protect  franchise  from  destruction,  773. 
in  case  of  discrimination  in  discounts,  775. 
not  granted  because  of  depreciation  in  property,  775. 

nor  because  title  has  been  in  dispute,  775. 
by  some  courts  in  any  case  of  illegal  municipal  taxation,  774. 
not  awarded  against  political  action,  45,  765,  769. 

nor  in  case  of  merely  excessive  assessments,  775. 

nor  of  merely  irregular  taxation,  775-778. 
not  generally  awarded  in  case  of  personal  tax  in  respect  of  lands,  778. 
joint  bills  for,  769. 

not  awarded  where  the  remedy  at  law  is  adequate,  760,  778. 
to  restrain  fraudulent  assessments,  784. 
to  restrain  illegal  corporate  action,  764,  769. 

whether  tax  payers  can  file  bill  for,  765. 

irreparable  injury  in  such  cases,  765. 
what  wiU  estop  one  from  applying  for,  819. 


INDEX.  891 

INJURIES  "WITHOUT  REMEDY  — 

cases  of,  under  tax  laws,  will  occur,  823. 
(See  Inequality.) 

INJURY  — 

from  riots,  municipalities  may  be  compelled  to  indemnify,  688. 
from  an  exercise  of  the  taxing  power,  may  be  indemnified,  137. 

INJUSTICE  — 

of  taxation  cannot  render  it  void,  3. 

of  legislative  action,  judiciary  cannot  take  cognizance  of,  43-45. 

except  in  case  of  wanton  perversion  of  power,  46,  106. 
impossibility  of  avoiding,  in  taxation,  164r-168. 
intentional,  may  render  tax  illegal, 

(See  Invidious  Assessments  ;  Invidious  Exemptions.) 
resulting  from  accidental  omissions, 

(See  Omissions.) 
by  the  state,  will  not  be  presumed,  731. 

of  tax,  no  excuse  for  county  treasurer  for  not  proceeding  with,  741. 
what  will  render  tax  void, 

(See  Illegal  Taxes.) 
what  cannot  be  validated  by  legislation, 

(See  Curative  Laws.) 
abatement  of  tax  in  cases  of ,  747. 
reviews  for  the  correction  of,  747,  748. 
certiorari  not  a  remedy  for, 

(See  Ceetioeari.) 
of  tax  levy,  no  ground  for  injunction,  777. 
remedy  in  equity  in  case  of  intentional,  761-784. 
of  state,  in  enforcing  local  taxation  for  local  purposes,  689-699. 

INQUEST  OF  OFFICE  — 

whether  essential  in  forfeitures  for  delinquency,  461-464. 
.     (See  FOBFEITUEES.) 

INQUISITORIAL  PROCEEDINGS  — 

necessary  in  case  of  tax  on  income,  38,  35. 

objections  to,  28,  35. 

cannot  be  effectual,  38. 

in  case  of  hearth  taxes,  37. 

in  case  of  taxes  on  personalty,  35. 

INSPECTION  LAWS  — 

of  states,  fees  under,  90,  608. 
(See  Head  Monet.) 

INSPECTORS  OF  ELECTION  — 

not  liable  for  erroneous  exercise  of  judicial  functions,  787, 
(See  JuDiaAL  Officers.) 

INSTITUTIONS  OF  LEARNING  — 
exemption  of,  from  taxation, 
(See  Exemptions.) 
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INSUEAKCE  COMPANIES  — 

whether  inequality  is  produced  in  singling  out  for  taxation,  170,  175, 

176,  185,  186,  189. 
capital  of  mutual,  what  is,  386,  387. 
sui-plus  of,  what  is,  386. 
taxes  on  foreign,  176. 
guaranty  stock  of  mutual,  386,  387, 
English  joint  stock,  taxation  of,  387. 
commutation  by,  314. 

(See  Corporations.) 
fees  for  regulation,  603. 

INTEGRITY  — 

statutes  to  protect  officers  acting  with,  791. 

whether  want  of,  will  render  assessors  liable,  793-795. 

of  officers,  the  chief  protection  in  tax  matters,  833, 

INTELLIGENCE  — 
taxes  upon, 

(See  Newspapers.) 
of  public  officers,  reliance  upon  in  taxation,  833. 

INTENT  — 

must  govern  in  construction  of  statutes,  364,  374. 
if  plain,  rules  of  interpretation  are  unimportant,  364, 
aids  in  arriving  at,  364,  865. 

(See  Construction.) 
to  defraud, 

(See  Fraud.) 
of  party  in  describing  lands,  may  be  aided,  404^406. 
whether  this  principle  applicable  to  descriptions  in  assessment  roU,  404- 

406. 
malicious,  whether  it  wiU  render  assessors  liable,  793-795, 

INTEREST  — 

taxes  do  not  commonly  bear,  17,  436. 

taxes  on,  30. 

what  recoverable  in  suit  for  illegal  taxes  paid,  815. 

imposed  as  a  penalty  for  delay  in  paying  taxes,  457-461. 

INTERESTS,  SEPARATE  — 

in  lands,  sometimes  separately  assessed,  411. 
assessed  together,  separate  payments  on,  411. 
Hens,  etc.,  in  case  of,  446. 
purchases  by  one  joint  owner,  503. 
redemption  in  cases  of,  539. 

INTERNAL  IMPROVEMENTS  — 
taxation  for,  133. 

grounds  on  which  it  must  be  supported,  133-134 
compulsory,  not  admissible, 

(See  Compulsory  Local  Taxation.) 
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INTERNAL  REVENUE  — 

penalties  for  frauds  upon,  456. 

construction  of  statutes  for, 

(See  Construction  of  Tax  Laws.) 

liability  of  collector  of,  803,  804. 
(See  Collector  of  Taxes.) 

taxes  laid  for, 

(See  Excise  Taxes;  Taxes.) 
INTERPLEADER  — 

bills  of,  may  sometimes  be  necessary,  786. 
INTERPRETATION  — 

of  revenue  statutes,  should  aim  at  the  intent  in  passing  them,  365. 

aids  to,  where  intent  is  not  apparent,  264,  265. 

rules  for  reaching,  363. 
(See  Construction.) 
INTOXICATING  DRINKS  — 

taxation  of,  as  luxuries,  33. 

frauds  and  evasions  when  taxes  heavy,  33, 

taxation  of  manufacturers  and  dealers  in,  181. 

license  to  keep  tavern,  whether  it  includes  Ucense  to  deal  in,  580. 

laws  prohibiting  dealing  in,  593-595. 

may  be  taxed,  though  the  sale  unlawful,  594-596. 

taxation  of,  under  the  police  power,  599,  603. 

federal  licenses  to  dealers  in,  596,  605. 

INTRUDERS  — 

into  office,  who  are,  248,  251,  256. 

distinguished  from  officers  de  facto,  251. 

are  estopped  from  disputing  their  authority  when  called  upon  to  ac- 
count for  moneys  collected,  256, 
INVIDIOUS  ASSESSMENTS  — 

distinguished  from  taxes,  8. 

illustrations  of,  318. 

relief  in  equity  from, 
(See  Injunction.) 

INVIDIOUS  CURATIVE  LAWS  — 

are  not  admissible,  303. 

iUustrations  of,  303-306. 
INVIDIOUS  EXEMPTIONS  — 

are  not  admissible,  214-216. 

will  not  make  one's  tax  void  if  it  is  not  thereby  increased,  216. 

in  case  of  manufacturing  enterprises,  171. 

INVOLUNTARY  PAYMENTS  — 

of  illegal  taxes,  recovery  back  in  cases  of,  804. 
those  made  under  protest  are  deemed  to  be,  809,  810. 
or  under  threat  of  distress,  814. 
or  on  presentation  of  legal  process,  814, 

(See  Voluntary  Payments.) 
collection  of  interest  in  case  of,  815, 
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tOWA  — 

constitutional  provisions  for  equal  taxation  in,  183. 

do  not  admit  of  exemptions  of  corporate  property,  184 
special  fund  for  assessments  in,  670. 
short  statute  of  limitations  in,  561. 

lEREGULAH  ASSESSMENTS  — 

axe  not  to  be  corrected  on  certiorari, 

(See  Certiorari.) 
will  not  be  enjoined, 

(See  Injunction.) 
do  not  render  assessors  trespassers,  786-789. 

(See  Assessors.) 
towns  are  not  liable  for,  SOS. 

(See  Irregularities.) 

IRREGULAR  TAXES  — 

are  not  void  for  that  reason  alone,  775. 
(See  Illegal  Taxes.) 

IRREGULARITIES  — 

methods  of  curing  in  tax  cases,  297-323. 

cannot  be  cured  by  conclusive  rules  of  evidence,  297, 

or  by  legislative  mandates,  299. 
may  be  cured  by  special  curative  laws,  300. 

or  by  general  laws,  307. 

or  by  prospective  laws,  308. 
(See  Curative  Laws.) 

or  by  reassessing  the  tax,  309-312. 

or  on  a  judicial  hearing,  313. 
curing  by  amendment,  313-323. 

(See  Amendments.) 
in  the  execution  of  directory  statutes,  may  be  overlooked,  280,  292. 
clerical,  may  be  disregarded,  314,  800. 

conditions  sometimes  imposed,  to  the  taking  advantage  of,  550-554. 
in  case  of  judgments  for  taxes,  do  not  render  the  proceedings  invalid,  529. 

but  may  authorize  a  reversal,  529. 

what  not  mere  irregularities,  528-530,  777. 
in  case  of  local  assessments,  614. 
not  corrected  on  certiorari, 

(See  Certiorari.) 
not  a  ground  for  relief  in  equity, 

(See  Equity,  Court  of  ;  Injunction.) 
IRREPARABLE  INJURY  — 

a  tax  which  will  cause,  may  be  restrained,  773. 
instances  of  a  tax  which  might  destroy  a  franchise,  773. 
distress  of  goods  is  not  supposed  to  cause,  773. 

exceptional  cases,  773. 
IRREPEALABLE  EXEMPTIONS  — 
states  may  grant,  66. 
necessity  of  consideration  for,  67. 
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IRREPEALABLE  EXEMPTIONS  —  continued, 
by  corporate  charters,  71. 

do  not  exist  where  right  to  repeal  is  reserved,  73. 
implication  against  intent  to  grant, 
(See  Exemptions.) 

ISSUING  UtCENSES  — 
proceedings  on,  603. 
conditions  imposed,  603. 
whether  they  are  of  right  when  the  conditions  are  complied  with,  603. 


JOINDER  OF  PARTIES  — 

in  cases  of  aUeged  iUegal  taxation,  753,  753,  756,  761,  768,  769-773,  783. 

JOINT  BOARDS  — 

must  meet  and  consider  subject  referred  to  them,  257. 

separate  action  of  members  is  invalid,  257,  258. 

custom  cannot  change  this  rule,  258. 

if  only  two  of  three  members  are  chosen,  they  cannot  act,  258. 

majority  may  act  if  all  cannot  agree,  259. 

presumption  in  favor  of  action  of,  259. 

are  subject  to  the  writ  of  mandamus,  740-743. 

acts  by,  at  unauthorized  meetings,  330,  349. 

certiorari  to  review  action  of,  747,  754,  758. 

(See  Boards  of  Equauzation  ;  Boards  of  Review  ;  Stjpervisoks, 
Board  of.) 

JOINT  COIVIPLAINTS  — 

where  an  lUegEil  tax  affects  all  tax  payers  alike,  753,  769. 

where  two  or  more  are  alike  affected,  769. 

cannot  be  entertained  where  the  grounds  of  complaint  are  distinct,  769. 

reasons  favoring  them,  770. 

cannot  be  entertained  on  sole  ground  of  saving  expense,  771. 

by  tax  payers  to  restrain  political  action,  764-769. 

JOINT  OWNERS  — 

assessment  of  property  of,  399. 

when  interest  to  be  separately  assessed,  411. 

separate  payment  of  taxes  by,  411. 

redemptions  by,  539. 

separate  judgments  against,  for  taxes,  538. 

separate  purchases  by, 

(See  Tenant  in  Common.) 

JUDGMENT  — 

compelling  payment  of,  by  mandamus,  734-738. 

by  federal  courts,'  744. 
of  board  of  review,  is  final,  748-753. 
cannot  be  set  aside  by  statute,  305. 
summary,  against  collector  and  sureties,  717-732. 
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JUDGMENT,  EEROES  OF— 

do  not  render  taxes  illegal,  671,  789. 
do  not  render  an  officer  liable,  786-789. 
(See  JuDiciAii  Officeb.) 

.JUDGMENT  FOE  TAXES  — 

provisions  for,  in  some  states,  523. 
preliminary  review  of  proceedings,  524. 
court  must  have  jurisdiction,  525,  530. 
jrc-isdiction  must  appear  by  the  record,  536,  530. 
report  to  the  court  as  a  basis  for  its  action,  527. 
notice  of  application  for  judgment,  537. 
defects  which  avoid  the  proceedings,  528,  529, 
who  may  appear  and  defend,  537. 
irregular  action  will  not  avoid,  529. 
judgment  in  case  of  joint  owners,  530. 
proceedings  subsequent  to,  363. 
recitals  in  record,  363. 

JUDGMENT  OF  ONE'S  PEEES  — 

the  guaranty  of,  in  Magna  Charta,  47-53 

(See  Constitutional  Peinciples  ;  Jury  Trial  ;  Law  of  the  Land.) 

JUDICIAL  ACTION  — 

assessor's  exercise,  in  valuing  property,  788. 
is  had  by  boards  of  equalization,  433. 

by  boards  of  review,  433. 

by  highway  officers  in  some  cases,  787. 

by  appraisers  of  damages,  787. 

by  inspectors  of  election,  787. 

by  school  dii'ectors,  787, 

by  township  boards,  788. 
is  void  if  it  is  usurped,  789. 
ministerial  officers  do  not  exercise,  in  enforcing  taxes,  43-45. 

(See  Judicial  Officers.) 
by  courts,  not  necessary  in  tax  cases,  47-53. 

but  may  be  provided  for, 

(See  Judoment  foe  Taxes.) 
by  appellate  boards,  753. 

JUDICIAL  CORRECTIONS — 
of  tax  proceedings,  313-333. 
on  certiorari, 

(See  Certioeaei.) 
by  allowing  amendments, 

(See  Amendments.) 

JUDICIAL  DUTY  — 

discretion  in  exercise  of,  cannot  be  controlled  by  mandamus,  736-729. 
performance  of,  when  may  be  compelled,  738-734. 
liability  in  performance  of, 
(See  Judicial  Officers.) 
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JUDICIAL  OFFICERS  — 

are  not  liable  for  errors  of  judgment,  786. 

reasons  for  the  exemption,  786, 

the  principle  extends  to  all  who  exercise  judicial  functions,  787. 

instances  of  such  of&cers,  787-8. 

the  principle  applies  to  assessors,  788. 

what  it  protects  them  against,  789. 
are  liable  for  exceeding  their  jurisdiction,  789. 

instance,  of  personal  tax  on  non-resident,  789. 

or  of  assessing  a  tax  never  voted,  790. , 

or  an  excessive  tax,  790, 

or  a  sum  voted  for  an  illegal  purpose,  790. 
are  liable  for  depriving  a  party  of  a  substantial  right,  793. 
distinction  between  error  of  judgment  and  excess  of  jurisdiction,  790- 

793, 
whether  malice  will  render  liable,  793-795. 
JUDICIAL  POWER  — 

taxation  does  not  pertain  to,  43,  47. 

what  it  consists  in,  43, 

not  to  be  exercised  by  the  legislature,  397-399. 

(See  JuDiciABT.) 

JUDICIAL  PROCESS  — 

(See  Cebtioeari;  Judiciary;  Mandamus.) 

JUDICIAL  SALES  — 

sometimes  provided  for  in  tax  cases,  533-530. 
proceedings  to,  are  in  rem,  537, 
(See  Judgment  fok  Taxes.) 

JUDICIARY  — 

can  afford  no  redress  against  oppressive  taxation,  5,  6. 

the  levy  of  taxes  does  not  belong  to,  43-47, 

cannot  question  the  policy  of  tax  laws,  44,  113, 

can  only  restrain  excess  of  jurisdiction,  44,  45,  106,  140,  149. 

as  where  tax  legislation  is  merely  colorable,  46,  623,  641. 

or  has  private  purposes  in  view,  103-106,  136. 

(See  Remedies  fok  Excessive  and  Illeoai.  Taxation.) 
is  sometimes  vested  with  statutory  power  of  review,  46,  749. 
must  presume  in  favor  of  legislation,  105, 
is  not  to  judge  of  legislative  motives  in  taxing,  113, 
is  sometimes  authorized  to  correct  irregularities,  313, 
power  of,  to  permit  amendments  in  tax  cases,  314 
cannot  control  discretionary  local  powers  of  taxation,  343-3. 
sitting  to  revise  tax  proceedings,  must  observe  statutory  regulations,  365. 
whether  forfeitures  must  be  declared  by,  464. 

(See  Forfeitures.) 
cannot  redress  wrongs  in  special  assessments,  661. 
cannot  limit  the  acknowledged  powers  of  the  legislature,  5. 
right  to  a  hearing  by, 

(See  Law  of  the  Land,) 
57 
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JTJDICIAEY  —  continued. 

officers  of  the,  not  personally  liable  for  errors, 

(See  Judicial  Officers.) 
judgments  by,  for  taxes, 

(See  Judgments  for  Taxes.) 
power  to  compel  performance  of  official  duty, 

(See  Mandamus.) 

JURISDICTION  — 

to  tax,  what  gives,  20,  104. 

extends  to  all  the  subjects  of  taxation,  5. 

exists  where  protection  is  due,  20. 

may  exist  in  behalf  of  government  de  facto,  4. 

is  confined  to  territorial  limits,  55. 

does  not  exist  in  the  case  of  non-residents,  55-6. 

of  personalty,  depends  on  residence  of  owner,  56,  370. 

cannot  reach  corporate  shares  of  non-resident  corporators,  23. 

unless  the  charter  provides  therefor,  57. 
of  states,  does  not  embrace  agencies  of  government,  82. 
miist  be  limited  to  the  district  taxed,  140. 
excess  of,  in  taxation  may  be  restrained,  44-5. 

(See  JuDiCLiRT.) 
want  of,  cannot  be  cured  retrospectively,  52,  58,  287,  810,  353. 

(See  Curative  Laws.) 
consent  cannot  give,  in  tax  cases,  371. 
necessity  for,  when  judgments  are  to  be  taken  for  taxes,  537. 

(See  Judgment  for  Taxes.) 
to  levy  special  assessments  depends  upon  property  being  benefited,  606- 
608. 

(See  Assessments,  Local.) 
in  summary  proceedings,  must  appear  by  the  recitals,  721. 
limitations  upon,  in  the  nature  of  taxation, 

(See  Limitations  tTPON  the  Taxing  Power.) 
limitations  specially  imposed  by  constitutions,  101. 
limitations  imposed  by  the  federal  constitution, 

(See  Constitution  of  the  Uniteb  States.) 
of  the  United  States  to  tax, 

(See  United  States.) 
an  assessment  made  without,  is  void,  751. 
certiorari  to  review  questions  o«f ,  753-759. 

(See  Certiorari.) 
municipal  bodies  must  keep  strictly  within,  753. 
want  of,  in  judicial  officers  will  render  them  personally  liable,  789. 
what  constitutes  a.  want  of,  in  assessors,  790-792. 
of  supervisor,  what  necessary  to,  795. 
tax  laid  without,  may  be  resisted,  796. 
keeping  inferior  tribunals  within,  by  prohibition,  823. 

JURISDICTION,  LNFERIOR  — 

(See  Inferior.  Jueisdigtiqn.)/ 
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JURY  TRIAL  — 

guaranty  of,  in  Magna  Charta, 

(See  Law  op  the  Land.) 
not  of  right  under  tax  laws,  47-53,  298,  657. 
reasons  why  it  could  not  be  allowed,  47-50. 
right  of,  is  not  violated  by  special  assessments,  633. 
summary  remedies  in  tax  cases  an  exception  to,  432. 
not  of  right  on  question  of  collector's  delinquency,  714, 718. 
is  of  right  when  land  is  demanded  of  one  in  possession,  784. 
where  one  is  entitled  to,  on  demand,  that  is  his  remedy  for  an  excessive 
assessment,  756.  ' 

JUSTICE  — 

of  special  assessments,  606,  634. 

is  determined  by  the  law  providing  therefor,  637. 

of  taxation,  cannot  be  determined  by  the  courts, 

(See  Judiciary.) 
claims  founded  in,  will  support  taxation,  127. 

municipalities  may  be  compelled  to  provide  for,  685. 

right  of  trial  of,  687. 

JUSTICE  OF  THE  PEACE- 

certiorari  to,  in  case  of  militia  penalties,  757. 

JUSTIFICATION  — 

of  officer  by  his  warrant, 

(See  Process.) 
of  officer  by  certificate  on  which  he  is  to  act, 

(See  Supervisor.) 
of  local  assessments  by  the  special  benefits  conferred,  607-609. 
of  taxation  by  the  protection  afforded  by  government,  2,  20. 


K. 

KANSAS  — 

special  fund  for  assessments  in,  669. 

constitutional  provisions  for  equal  taxation  in,  184,  185. 

short  statute  of  limitations  in,  564. 

constitutional  provisions  affecting  assessments,  630. 

KENTUCKY  — 

liability  of  city  for  special  assessments,  669. 

special  fund  for,  669. 

constitutional  provisions  for  equal  taxation  in,  185. 

KIN,  NEXT  OF— 
(See  Successions.) 

KNOWLEDGE  — 

that  illegal  contract  is  being  performed,  eflfect  of,  830. 
(See  Estoppel.) 
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LABOR- 

taxes  sometimes  made  payable  in,  14,  36,  193, 
discrimination  in  privilege  to  pay  in,  334. 
on  Mgliways,  611. 
deprival  of  rights  to  pay  in,  777. 
commuting  for,  15,  180,  334. 

LACHES  — 

in  applying  for  certiorari,  752,  755. 

in  objecting  to  irregular  organization  of  municipal  corporations,  754, 

768. 
in  bringing  suit  to  recover  lands, 

(See  Limitation,  Statutes  of.) 
when  one  wiU  be  estoisped  by,  805. 
(See  Estoppel.) 

LAND  — 

taxes  on,  in  England,  26,  27. 
taxes  upon,  by  value,  35-89. 
assessment  of,  for  taxation,  393-410. 

classification  of,  as  seated  and  unseated,  893. 

resident  lands,  assessment  of,  397-399,  411. 

separate  tracts  to  be  separately  assessed,  400. 

description,  what  requisite,  404-408. 

valuation,  409,  410. 

equalization  of,  421-423. 

lying  in  two  townships,  how  assessed,  161. 

single  parcels  not  to  be  divided  in,  401. 
forfeiture  of.  for  taxes,  461-465. 

(See  Forfeiture.) 
sale  of,  for  taxes,  321-361,  444-456,  469-531. 

lien  of  the  tax,  445-450. 

suit  to  enforce  the  lien,  448^50. 
sale  of,  on  judgment  for  taxes,  533-530. 

(See  Sale  of  Land  for  Taxes.) 
redemption  of,  from  tax  sales,  533-548. 

(See  Redemption.) 
recovery  of,  after  conveyance,  549-569. 

short  statutes  of  limitation  for,  555-564. 

requirement  that  betterments  be  paid  for,  554. 
and  that  taxes  be  paid,  550-554. 
draining  under  the  police  power,  591. 
draining  by  means  of  special  assessments,  616. 

whether  this  may  be  done  for  improvement  merely,  616. 
special  assessments  upon, 

(See  Assessments,  Local.) 
sale  of,  for  municipal  taxes  requires  special  authority,  673. 
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LAND  —  continued. 

personal  liability  for  taxes  upon,  396. 
where  lands  have  been  sold,  445-6. 
for  special  assessments  upon,  607,  674^677. 
can  only  be  taxed  within  the  district, 

(See  Extraterritorial  Taxation.) 
discriminations  in  taxing  within  the  district, 

(See  Overlying  Districts.) 
remedies  for  excessive  or  illegal  taxation  of,  746. 
by  abatement,  where  it  is  excessive,  747. 
against  assessor  when  land  not  taxable,  777-8. 
when  land  is  wrongfully  exempted,  777. 
in  case  of  cloud  upon  title,  778. 

(See  Cloud  Upon  Title.) 
quieting  title  to,  783. 
joint  suits  by  several  owners,  769. 
relief  in  case  of  fraudulent  assessments,  784. 
(See  Fraud.) 
resisting  collection  of  tax  upon,  796. 
adverse  possession  of, 

(See  Adverse  Possession.) 
mandamus  to  relieve  from  taxes  on,  833. 

LAND  CONTRACT  — 

assessment  of,  to  agent,  373. 

LAND  TITLES  — 

change  in  ownership  will  not  affect  lien  for  taxes,  455-6. 
loss  of,  by  adverse  possession, 

(See  Adverse  Possession.) 
cloud  upon,  how  relieved  against, 

(See  Cloud  Upon  Title.) 
quieting, 

(See  Quieting  Title.) 
equity  not  the  proper  tribunal  for  trying,  784. 

LANDLORD  — 

title  of,  cannot  be  cut  off  by  purchase  by  tenant,  500. 
assessments  of  lands  of,  to  occupant,  396-400. 

LAW,  ERRORS  OF  — 

correction  of,  by  certiorari, 

(See  Certiorarl) 
extending  to  jurisdiction,  render  officers  liable, 

(See  Jurisdiction.) 
in  judicial  officers,  create  no  personal  liability, 

(See  Judicial  Officers.) 
LAW  OFFICER  OF  THE  STATE  — 

interference  by,  in  case  of  illegal  corporate  action,  765. 

mandamus  on  application  of,  to  compel  assassment  of  property,  733. 

to  compel  county  to  assess  state  tax,  735. 

to  compel  corporate  officers  to  furnish  list  of  stockholders,  734. 

to  compel  levy  of  tax  to  pay  demands,  734. 
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LAW  OP  THE  LANB  — 
the  guaranty  of,  47. 

does  not  necessarily  imply  judicial  proceedings,  47,  48. 
what  is,  47-53. 
what  curative  laws  are,  397-305. 

(See  Curative  Laws.) 
admits  of  distress  for  taxes,  488-440. 

whether  it  wUl  sanction  imposition  of  penalties  by  ministerial  officers, 
456^60. 
or  of  legislative  forfeitures,  464r-468. 
(See  Forfeitures.) 
not  violated  by  special  assessments,  633. 

nor  by  summary  process  against  collectors  and  their  sureties, 
(See  Collector  of  Taxes.) 
right  to  an  effectual  remedy  by, 

(See  Constitutional  Principles.) 

LAWS  — 

impairing  obligation  of  contracts  forbidden,  80-88,  545. 
by  states,  imposing  certain  duties,  forbidden,  90,  91. 
curative,  may  heal  defects  in  tax  proceedings,  397. 

what  cannot  be  cured  by,  397-299. 

may  be  made  applicable  to  pending  suits,  307. 
construction  of,  in  general,  365-373. 

(See  Construction.) 
limitation,  application  of,  in  tax  cases,  355-865. 

(See  Limitation,  Statutes  of.) 
retrospective,  may  cure  want  of  power  to  tax,  187. 

presumption  against,  291-393. 
revenue,  what  are,  1,  265. 

specification  of  purpose  in,  335. 
directory,  what  are,  280-289. 
mandatory,  what  are,  280,  285. 
allowing  redemption,  are  favorably  construed,  533. 
violative  of  spirit  of  constitution,  not  necessarily  void,  695. 
estabUshing  rules  of  evidence,  397. 

(See  Evidence.) 

LAWYERS  — 

taxation  of,  176,  343,  576. 

LEGACIES  — 

taxation  of,  30,  81. 

(See  Successions.)  ' 

LEGALITY  — 

in  tax  proceedings,  municipal  corporations  do  not  warrant,  818. 

(See  Caveat  Emptor.) 
how  to  be  shown  in  cases  of  tax  titles, 
(See  Evidence.) 

LEGAL  PROCESS  — 
taxation  of,  81. 
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LEGAL  TENDEE  CUREENCY  — 
including  in  assessment,  226. 

LEGISLATION  — 

importance  of  permanance  in,  286. 

lobby  services  to  procure,  135. 

restraints  upon,  by  constitutional  principles, 

(See  Constitutional  Principles.) 
colorable  taxation  by,  is  void,  46,  111,  641. 

(See  Statutes.) 

LEGISLATIVE  AUTHORITY— 
is  necessary  for  any  tax,  324. 
must  be  had  for  assessments,  607. 
may  change  local  institutions  at  will,  678. 

but  cannot  take  aU  power  to  itself,  678-9. 
in  what  cases  it  may  compel  local  taxation,  680-700. 

matters  of  police,  courts,  etc.,  681. 

construction  of  highways,  support  of  schools,  682-3.' 

payment  of  debts,  indemnification  of  officers,  685-6. 

compensation  for  losses  by  riots,  686. 
no  compulsory  power  in  matters  concerning  only  the  corporators,  688- 

700. 
may  abate  state  taxes,  747. 
cannot  make  assessments,  410. 
cannot  set  aside  judgments  by  curative  laws,  305. 

LEGISLATIVE  DUTIES  — 

performance  cannot  be  compelled  by  mandamus,  740. 
(See  Political  Action.) 

LEGISLATIVE  INTENT  — 
(See  Consteuction.) 

LEGISLATIVE  POV^ER— 
taxing  power  is  a,  41-58. 
'■•        must  grant  taxes,  41. 

must  decide  upon  the  purposes  of  taxation,  103. 

and  upon  questions  of  policy  involved,  43-48,  55, 

presumption  in  its  favor,  105. 
must  apportion  taxes,  165,  242. 
discretion  of,  not  subject  to  judicial  control,  149. 
must  prescribe  districts  for  taxation,  149. 

may  determine  for  itself  the  methods  of  establishing  districts,  150, 
may  make  exemptions  from  taxation, 

(See  Exemptions.) 
limitations  upon,  by  federal  constitution, 

(See  Constitution  of  the  United  States.) 
limitations  upon,  by  state  constitutions,  as  regards  exemptions,  175-199. 
limitations  upon,  as  regards  local  assessments, 

(See  Assessments,  Local.) 
presumption  in  favor  of  correctness  of  apportionment,  243. 
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LEGISLATIVE  POWER  — continued, 
may  delegate  local  powers  of  taxation, 

(See  Local  Power  to  Tax.) 
may  levy  retrospective  taxes,  391-3.1 
power  of,  to  cm-e  defects  in  tax  proceedings,  297-323. 

(See  Ctjeative  Laws.) 
power  to  declare  forfeitures,  464. 

(See  FoEFEiruEES.) 
whether  it  may  extend  or  shorten  time  to  redeem,  544. 
may  prescribe  districts  for  special  assessments,  638. 
may  determine  the  principles  of  apportioning  such  assessments,  638-649. 
whether  it  may  audit  claims  against  municipalities,  687. 
cannot  at  pleasure  impose  debts  upon  municipalities,  689-703. 
cannot  grant  monopolies, 

(See  Monopolies.) 
cannot  confer  power  to  tax  upon  the  judiciary,  44. 
territorial  limitations  on  power  of, 

(See  Extraterritorial  Legislation.) 
exercised  by  local  bodies, 

(See  Political  Action.) 

LESSEE  — 

cannot  buy  lessor's  title  at  tax  sale,  500. 

LEVEES  — 

construction  of,  may  be  ordered  under  power  of  police,  590. 
special  assessments  for,  166,  177,  345,  630. 

justification  therefor,  620. 

apportionment  of  expense,  448,  449. 
general  taxation  for,  630. 

LEVY  OP  DISTRESS  — 

cannot  in  general  be  enjoined,  773. 

ability  to  make  collection  by,  no  defense  in  a  bill  to  remove  doud, 

778-9. 
collection  of  illegal  tax  by,  810-813. 

(See  Distress.)  • 

LEVY  OF  TAXES  — 
meaning  of  term,  334. 

viandamus  Ues  to  compel,  by  supervisors,  735. 
and  by  county  trustee,  785. 
but  not  to  compel  people  to  vote  taxes,  734. 
compelling,  to  pay  judgments,  735. 
or  other  settled  demands,  737. 
by  the  state  for  municipal  demands, 

(See  Compulsory  Local  Taxation.) 
LEVY  ON  THE  PERSON  — 

(See  Arrest.) 
LIABILITY  — 

(See  Assessors;  Judicial  Officers;  Officers;  Personal  liiBiUTY; 
Towns;  Usurpers.) 
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LIBERTY  — 

has  come  from  contests  over  taxation,  59. 

principles  of, 

(See  Constitutional  Peinciples.) 
LIBRAKIES— 

exemption  from  taxation,  303. 
LICENSES  — 

granted  to  give  privileges,  573. 

granted  for  purposes  of  regulation,  593-605. 

granted  to  give  monopolies,  592,  593. 
(See  Monopoues.) 

what  they  are,  593,  594,  596. 

granted  by  the  federal  government,  605. 

by  the  state,  cannot  be  nullified  by  town  or  county,  601. 

may  be  taxed,  39,  573. 

regulations  for  issuing,  603. 

right  to,  when  conditions  complied  with,  603. 

power  to  recall,  604. 

LICENSE  TAXES— 

payment  of,  a  condition  to  doing  business,  573. 

imposed  for  purposes  of  regulation,  593-597. 

imposed  for  revenue,  are  taxes,  573,  597. 

imposed  for  monopolies,  235,  593. 

imposed  for  prohibition,  593,  595. 

may  be  imposed  on  any  employments,  600-603. 

on  marriages,  40,  600. 

on  amusements,  600. 

on  lotteries,  601. 

on  games  of  chance,  etc.,  601. 

on  disinterment  of  dead  body,  53. 
collection  of,  604. 

whether  to  be  returned  when  license  revoked,  604. 
money  paid  for,  when  voluntarily  paid,  815. 
equality  in,  169. 
apportionment  of,  243,  593,  595,  603. 

LICENSED  TRADERS  — 

among  the  Indians,  not  taxable  by  states,  9S. 

LIEN  OF  LOCAL  ASSESSMENTS  — 
sometimes  established  by  statute,  672. 
attaches  to  the  buildings,  673. 
remains,  though  a  void  sale  has  been  made,  672,  674. 

LIEN  OF  TAJCES— 

only  exists  by  legislation,  445-450,  546-548. 
municipal  authorities  cannot  create,  448. 
not  affected  by  change  in  ownership,  445-447. 

who  liable  for  tax  in  such  case,  447. 
enforcing  by  sale,  469-530. 

(See  Sals  of  Land  fok  Taxes.) 
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LIEN  OF  TAXES  — continued. 

enforcing  by  suit,  448^50. 

statutory  when  a  sale  proves  defective,  531. 

of  one  tax  not  removed  by  redeeming  from  another,  530. 

rehef  from,  when  illegal, 
(See  Equttt,  Cotjet  of.) 
LIFE  TENANT  — 

assessment  to,  399. 

redemption  by,  539. 

payment  of  tax  by,  467. 

LIGHTING  STREETS  — 

special  assessments  for,  621. 
LIMITATIONS,  STATUTES  OF  — 

general  power  of  the  legislature  to  establish,  556. 
short  statutes  of,  for  tax  cases,  555-564. 

questions  of  right  and  poUcy  involved  in,  556,  557. 
application  of,  to  case  of  vacant  tenements,  565-567. 
who  to  be  deemed  the  true  owner,  560. 
nature  of  the  claim  which  is  affected  by,  567-8. 
general  principles  governing,  569. 

suit  against  collector,  how  limited,  804. 
against  county,  813. 
at  law  for  taxes,  435,  436. 
LIMITATIONS  ON  THE  TAXING  POWER— 
general  doctrine,  101,  103. 

must  be  for  the  public  good,  54. 
for  public  purposes,  55. 
territorial,  55. 

(See  EXTEATEEEITORIAL  TAXATION.) 

must  be  voted  by  people  or  their  representives,  58-61. 
power  must  not  be  delegated,  43,  61-66. 

except  to  municipalities,  63. 
power,  how  afiected  by  contracts,  66-83. 
government  agencies,  officers,  etc.,  not  to  be  taxed,  83-90. 
states  not  to  tax  the  public  domain,  87. 

nor  to  lay  taxes  on  commerce,  90-98. 

nor  tonnage  duties,  91-93. 

in  abridgment  of  privileges  and  immunities  of  citizens,  99, 

nor  those  which  impair  obligation  of  contracts,  80-83,  545. 
express,  imposed  by  state  constitutions,  101. 
in  case  of  special  assessments,  633. 
cannot  be  exceeded  under  orders  of  courts,  738-9. 
on  local  powers  in  general,  339. 
LIQUORS  — 

taxation  of  manufacturers  and  dealers  in,  580. 

fees  imposed  on,  under  police  power,  593-596,  603,  604. 

policy  in  these  impositions,  583. 

may  be  imposed  though  the  business  is  iUegal,  594^596. 
taxation  of,  as  articles  of  luxury,  165,  168. 
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LISTING  — 

by  assessors,  what  is,  351. 
by  tax  payers,  for  assessment, 
(See  Lists.) 

LISTS  — 

of  members,  corporate  officers  may  be  required  to  furnish,  744, 

furnishing  by  tax  payers,  356. 

penalties  for  not  bringing  in,  357. 

effect  of  including  property  not  taxable,  360. 

LITERARY  AND  SCIENTIFIC  INSTITUTIONS  — 
special  exemptions  of,  from  taxation,  303. 
taxation  in  aid  of,  133. 

LOANS- 

city  cannot  raise  money  to  make,  117. 
gOTernment,  not  taxable  by  states,  84. 
by  corporations,  taxation  of,  331. 
by  individuals,  may  be  taxed,  33,  53,  181. 

(See  Credits.) 
secured  by  mortgage,  may  be  taxed  though  the  land  is  taxed  also,  330, 

333. 
to  corporations  by  non-residents,  not  taxable  within  the  state,  33,  33, 
160. 
LOBBY  SERVICES  — 

taxation  for,  not  admissible,  135. 

LOCAL  ASSESSMENTS  — 
(See  Assessments,  Local.) 

LOCAL  COMPULSORY  TAXATION  — 

by  legislature,  not  generally  admissible,  678. 
admissible  in  case  of  objects  of  state  concern,  680. 
such  as  preservation  of  the  peace,  681. 
support  of  com-ts,  court-houses,  etc.,  681. 
construction  and  repair  of  highways,  683. 
preservation  of  pubUo  health,  684. 
support  of  public  education,  683. 
payment  of  corporate  debts,  685. 
making  compensation  for  destruction  by  rioters,  686. 
indemnifying  officers,  686. 

whether  legislature  may  audit  claims  against  towns,  etc.,  687. 
duphoate  nature  of  municipal  corporations,  688. 

decisions  regarding  right  to  compel  taxation  in  matters  concerning  only 
themselves,  688-703. 

LOCAL  LAWS  — 

what  are,  in  tax  cases,  335. 

LOCAL  POWERS  TO  TAX  — 

constitutional  power  to  confer,  63. 

in  case  of  lands  partly  in  different  municipalities,  161. 

for  highway  purposes,  etc.,  144,  153. 
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LOCAL  POWERS  TO  TAX  —  continued, 
are  to  be  strictly  construed,  101,  103. 
instances  of  action  in  excess  of,  133-136. 
not  to  be  exercised  to  influence  legislation,  135. 
for  military  boiintiee,  must  be  special,  136. 
cannot  be  exercised  for  private  purposes,  126,  137. 

or  for  amusements,  138. 
exercise  of,  must  be  confined  to  the  district,  159-163. 
exemptions  from  exercise  of,  200-314. 
general,  must  be  confined  to  ordinary  purposes,  376-289, 
liability  to  abuse,  no  argument  against,  380. 
exercise  of,  334-350. 
meetings  to  vote  taxes,  334. 

must  be  regularly  called,  334. 

must  be  limited  in  action  to  purposes  specified  in  call,  335. 

warning  of,  335-339. 

notice  of,  336. 

action  of,  to  be  favorably  construed,  337. 

votes  must  appear  of  record,  339. 
legislative  control  over,  375-379,  343. 
judiciary  cannot  control,  837,  342,  343. 

(See  Political  Action.) 
restrictions  on  exercise  of,  340-349. 

those  imposed  by  federal  constitution,  344. 

those  imposed  by  state  constitution,  344. 

other  restrictions,  344. 
restraints  on,  to  protect  minorities,  345. 
conditions  precedent  must  be  observed,  348. 
confining  exercise  of,  to  tax  payers,  331. 
are  always  subject  to  repeal,  275-379. 
exhausting  authority  under,  349. 
must  be  strictly  executed,  350. 
are  compulsory,  when  state  has  an  interest  in  their  exercise,  680-687, 

734. 
compelling  exercise  of,  to  pay  debts,  734-737. 
for  the  purposes  of  local  improvements, 

(See  Assessments,  Local.) 
conferred  under  the  police  power, 

(See  Licenses  ;  License  Fees  ;  Police  Power.) 
taxes  on  business  under,  574r-584. 
attempted  illegal  exercise  of,  how  restrained,  764. 
contracting  debts  an  incipient  step  to  exercise  of,  685,  764 
power  to  tax  or  borrow  is  not  power  to  do  both,  276. 
LOCAL  WORKS  — 

payment  for,  out  of  special  fund,  668-671. 
city  the  agent  of  parties  assessed,  668-670. 
collection  of  cost  by  contractor,  668. 
acceptance  of,  conclusive  on  persons  taxed,  671, 

(See  Assessments,  Local.) 


INDEX.  909 

LOCALITY  OF  PROPERTY  — 
gives  jurisdiction  to  tax,  19-23. 

(See  JuEisDicTioN ;  Non-residents;  Personalty.) 

LOCOMOTIVES  — 

tax  upon,  as  property,  96. 
what  taxes  upon,  are  not  admissible,  96. 
(See  Railroad  Companies.) 
LOSSES— 

by  riots,  indemnity  for,  686. 

by  oflficers  acting  in  good  faith,  indemnity  for,  138,  686. 
(See  Damages.) 

LOTTERIES  — 

fees  for  regulation  of,  601, 

tax  upon,  adjudged  to  be  a  penalty,  361. 

LOUISIANA  — 

constitutional  provisions  for  equal  taxation  in,  186. 

do  not  preclude  special  assessments,  188,  630. 
special  fund  for  assessments  in,  668. 
short  statute  of  limitations  in,  563. 
property  in,  must  be  taxed  by  value,  626. 

LOWER  HOUSE  — 

origin  of  revenue  laws  in,  43. 

LOW  LANDS  — 

taxation  for  draining,  137. 
draining  under  the  police  power,  591. 
(See  Drains.) 

LUXURIES  — 

instances  of  taxes  upon,  33,  165. 
effect  when  excessive,  33. 
justice  of  special  taxation  of,  165. 

M. 

MACADAMIZED  ROADS  — 
taxation  for,  130. 

MACHINE  SHOPS  — 

of  railroad  company,  whether  exempted  in  general  exemption  from 
taxation,  311,  313. 

MACHINERY  — 

the  term  held  to  include  gas  pipe,  etc.,  368. 

MAGNA  CHARTA  — 

protection  by  principles  of,  47-53. 
(See  Constitutional  Principles.) 

MAINE  — 

property  in,  must  be  taxed  by  value,  188,  636. 
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MAJOEITY  — 

of  joint  boards,  when  may  act,  259. 

(See  Joint  Boakds.) 
of  electors,  what  is,  334. 
voting  taxes  by  less  than,  834. 

MAKING  ASSESSMENT  — 
is  a  judicial  act,  788-9. 
assessors  not  liable  for  errors  in, 
(See  Assessors.) 

MALICE— 

whether  assessors  liable  in  case  of,  793. 

MALT  LIQUORS  — 

duties  on,  under  police  power, 

(See  PouCE  Power.) 
taxation  of,  for  revenue, 

(See  Liquors.) 
MANDAMUS  — 

general  nature  of  the  writ,  736. 

award  of,  rests  in  discretion,  727. 

right  to  redeem  may  be  enforced  by,  534. 

is  denied  when  another  adequate  remedy  exists,  736. 

will  not  lie  to  enforce  a  discretionary  authority,  725. 

or  to  enforce  performance  of  political  duties,  734. 
to  assessors,  cannot  control  them  in  their  judgments,  730. 

this  rule  appUes  to  all  assessments,  730. 

and  to  other  discretionary  duties,  730-734. 

not  to  mere  ministerial  duties,  733. 

may  compel  them  to  insert  taxable  property  on  roll,  733. 
to  school  directors,  will  not  he  to  compel  them  to  exonerate  a  person 

taxed,  731. 
to  judicial  officers,  when  may  be  issued,  and  what  its  scope,  737-780. 
to  boards  of  review,  may  compel  them  to  proceed  to  a  hearing,  780, 734. 
to  county  treasurer,  to  compel  issue  of  distress  warrant  against  col- 
lector, 741. 
to  supervisors,  to  compel  them  to  levy  state  tax,  735. 
to  compel  issue  of  certificate  of  tax  sale,  742. 
to  compel  the  making  of  a  record,  730. 
to  require  the  making  of  an  official  affidavit,  731. 
to  give  effect  to  decision  of  a  board  of  review,  733. 
to  require  non-taxable  property  stricken  from  roll,  783,  743. 
to  correct  erroneous  assessments,  733. 
to  require  delivery  of  assessment  roll,  733. 
to  require  levy  of  tax  to  pay  municipal  debts,  734-738. 

but  not  in  excess  of  legal  limitation,  788. 
or  so  as  to  leave  municipality  without  means,  739, 
or  otherwise  than  at  the  proper  time,  740. 
t>T  by  due  course  of  law,  740. 

not  to  pay  unadjusted  demands,  737. 
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MANDAMUS  —  continued. 

to  compel  payment  of  surplus  moneys  at  tax  sale,  742. 
will  not  lie  to  coerce  legislative  duties,  740. 
wai  lie  to  enforce  ministerial  duties,  742. 

even  by  a  board  having  legislative  functions,  740. 
will  not  lie  to  the  executive,  740. 

wUl  lie  to  compel  corporate  duties  in  tax  cases,  734-738,  744. 
will  not  He  to  compel  an  official  act  by  one  not  an  officer,  736. 

nor  an  act  that  could  not  voluntarily  have  been  done,  736. 

nor  in  advance  of  the  time  for  doing  the  act,  736. 
will  lie  to  require  collector  to  proceed  in  collection,  742, 

and  to  receive  tax  without  interest,  743. 

and  to  properly  account,  742,  743. 
to  compel  county  treasurer  to  pay  over  state  tax,  743. 

and  state  treasurer  to  refund  illegal  tax,  743. 
to  prevent  misappropriations,  744. 
to  require  making  of  proper  tax  deed,  742. 
to  compel  acceptance  of  county  warrants,  743. 
jurisdiction  of  federal  courts  to  issue,  744. 
MANDATORY  STATUTES  — 

what  is  understood  by,  280-289. 

instances  of,  120,  355,  280-288,  473. 

necessity  of  obedience  to,  280. 

f  ailin-e  to  observe,  is  not  a  mere  iiTeguIarity,  758. 

(See  Statutes.) 

MANUFACTURE — 

ice  cutting  is  not,  875. 

right  to  remove  property  from  the  state  for  purposes  of,  61. 
MANUFACTURERS— 

business  taxes  upon,  583,  603. 

of  liquors,  taxation  of,  580,  593-596,  603,  604. 
(See  Liquors.) 

what  corporations  are  held  to  be,  375,  378,  388, 
MANUFACTURES  — 

taxation  of,  32,  33,  583. 
MANUFACTURING  ENTERPRISES  — 

taxation  not  admissible  in  aid  of,  115-117, 

exercise  of  the  eminent  domain  for,  117. 

exemptions  in  favor  of,  187, 188,  206. 

discriminations  in  duties,  in  aid  of, 
(See  Pkotection.) 

MARRIAGES- 

are  sometimes  taxed,  40. 

license  fees  imposed  upon,  for  regulation,  500, 

MARRIED  WOMAN  — 

husband  not  liable  for  tax  of,  17. 
taxation  of  land  of,  to  husband,  396. 
redemption  of  homestead  interest  by,  5-38. 
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MARRIED  WOMAN— continued. 

must  redeem  under  the  statutory  conditions,  534. 
special  provisions  for  redemption  by,  534. 
no  implied  exemption  in  favor  of,  30. 

MARSHES  — 

taxation  for  the  purpose  of  draining,  591. 
special  assessments  for  draining,  616. 
(See  Drains.) 

MARYLAND  — 

constitutional  provisions  for  equal  taxation  in,  188. 
short  statute  of  limitations  in,  563. 
property  in,  must  be  taxed  by  value,  626. 
liability  for  special  assessments  in,  689. 

MASSACHUSETTS  — 

constitutional  provisions  for  equal  taxation  in,  189. 
appUcation  of,  to  special  assessments,  630. 
special  fund  for  assessments  in,  670. 

MASTERS  OF  VESSELS  — 
taxation  of,  97. 

MAXIMS  — 

of  policy  in  taxation,  8-13. 
that  taxation  is  for  revenue,  11. 

qualifying  this  for  purposes  of  protection,  13. 

or  to  discourage  certain  occupations,  13. 
that  taxation  and  protection  are  reciprocal,  19-25. 
that  every  man  has  a  remedy  in  the  law,  47-53. 
that  taxation  is  only  for  public  purposes,  55-101. 
that  taxation  and  representation  go  together,  59-61. 
that  sovereign  povrers  are  not  to  be  delegated,  61-65. 
that  one  sovereignty  cannot  be  taxed  by  another,  83-89. 

(See  Principles  of  Taxation.) 
that  he  vrho  seeks  equity  must  do  equity,  763-4. 
de  minimis  lex  non  curat,  430. 

MEANING  OF  WORDS  — 

(See  Construction;  Definitions,) 

MEETING  HOUSES  — 
(See  Chtirches.) 

MEETINGS  — 

of  aggregate  bodies,  are  essential  to  valid  action,  357-8. 
presumption  that  meeting  has  taken  place,  359. 
action  by  majority  in  case  of,  259. 
of  tovtfns,  eta,  to  vote  taxes,  333. 

are  only  legal  as  they  comply  with  the  law,  333. 

how  appointed,  334, 

limiting  subjects  to  be  considered  at,  337. 

must  be  regularly  called,  335. 

notification  must  be  regular,  335, 
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MEETINGS  —  continued. 

of  towns,  what  sufficient  warning  of  >  385-837* 
action  of,  to  be  favorably  construed,  337. 
votes  must  appear  of  record,  339. 
must  be  strictly  confined  to  purposes  of  the.  call,  33?. 
courts  cannot  control,  337,  343. 
submitting  proposition  a  second  tinaie,  339. 
taking  vote  by  yeas  and  nays,  341. 
necessity  of  adhering  to  vote  taken,  341. 
action  not  final  in  some  cases,  343-4. 
power  of  legislature  over  action  of,  344. 
of  boards  of  review, 

(See  Boards  op  Review.) 

MERCHANTS  — 

taxation  of  business  of,  231,  343,  578,  603. 

following  another  occupation,  may  be  taxed  upon  it,  578-9. 

discriminations  against  those  not  residents,  578. 

may  be  taxed  on  stock  and  also  on  occupation,  578. 

MERITS  — 

of  assessment  wiU  not  be  reviewed  on  certiorari,  755. 
(See  Ceetiorajsi.) 

METHODS  — 
of  taxation, 

(See  Taxation.) 
of  apportionment, 

(See  Apportionment.) 
of  collection, 

(See  CoLLECjnoN  oe  Taxes.) 
of  obtaining  relief  in  tax  cases, 

(See  Remedies  for  Excessive  and  Illegal  Taxation.). 
of  enforcing  official  duty, 

(See  Mandamus.) 
of  enforcing  the  responsibility  of  collectors, 

(See  Collectoe  op  the  Customs;  Collectop  op-  Taxes.) 
MICHIGAN— 

uniformity  of  taxation  in,  190. 
taxation  of  property  by  value  in,  626. 
constitutional  provisions  affecting  special  assessments,  631. 
special  fund  for  assessments  in,  670. 
short  statute  of  limitations  in,  ,564. 
MILITvyiY  BOUNTIES  — 
taxation  for.  111,  136, 

(See  Bounties.) 
MILITARY  COMPANY  — 

furnishing  uniform  for,  not  a  proper  tpwn  charge,  136, 

MILITARY  PENALTIES  — 
certiorari  in  case  of,  757. 
S3 
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MILITARY  SERVICE  — 

taxation  of  property  of  one  engaged  in,  204. 

one  exempt  from,  may  be  taxed  to  pay  bounties  for  volunteers,  625. 

MILL  DAMS  — 

condemning  lands  for,  114. 

MILLS  — 

taxation  for,  114,  115,  116,  137. 

MINES  — 

construction  of  exemptions  for,  206,  280. 

MnsnSTERIAL  DUTIES  — 

may  be  performed  by  clerks,  291. 
•what  are,  391,  330. 

performance  of,  may  be  compelled  by  mandamus,  742. 
the  principle  applicable  to  bodies  having  discretionaiy  powers,  728,  729. 
(See  Mandamus.) 

MINISTERIAL  OFFICERS  — 

confined  strictly  to  their  statutory  authority,  42. 

cannot  refund  taxes  unless  specially  empowered,  747. 

levy  of  taxes  by,  693. 

certiorari  does  not  lie  to,  757. 

protection  of,  by  process,  800. 
(See  Process.) 

compulsory  process  against,  743. 
(See  Mandamus.) 
MINNESOTA— 

equality  and  uniformity  of  taxation  in,  190. 

taxation  of  property  by  value  in,  626. 

constitutional  provisions  affecting  special  assessments,  632. 

collection  of  assessments  in,  670. 
MINORITIKS  — 

constitutions  framed  for  protection  of,  345. 
MINORS  — 

taxation  of,  30,  58-9. 

redemption  by,  must  be  made  under  the  statutory  conditions,  534. 

special  provisions  for  redemption  by,  534. 

may  sell  their  rights  subject  to  redemption,  534. 

guardian  may  be  personally  taxed  for  property  of,  377. 
MISAPPROPRIATION  — 

levy  wUl  not  be  enjoined,  on  allegation  of  intent  to  make,  769. 

may  be  restrained  as  a  public  wrong,  745,  766-768. 

restraining  on  bill  filed  by  private  parties,  768. 

no  individual  action  at  law  for,  818. 

does  not  render  a  tax  levy  illegal,  437,  818. 
MISCHIEFS  — 

of  improvident  use  of  certiorari,  754. 

of  enjoining  taxes,  763. 

of  the  remedy  by  replevin,  818. 

in  tax  cases,  mostly  corrected  only  by  political  remedies,  833. 
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MISCONDUCT— 

(See  Collector  of  Taxes  ;  False  Return  ;  Malice.) 

MISFEASANCE  — 

of  oflScer,  does  not  render  town,  etc.,  liable,  817. 

of  collector,  when  it  will  render  Vn'm  trespasser  ab  initio, 

(See  Collector  of  Taxes.) 
of  officers  in  making  false  returns, 

(See  Officers.) 
of  assessors,  etc.,  damages  for,  817. 

MISSISSIPPI  — 

equality  of  taxation  in,  191. 

constitutional  provisions  in,  bearing  upon  special  assessments,  633. 

taxation  of  property  by  value  in,  636. 

MISSOURI  — 

equality  of  taxation  in,  191. 

constitutional  provisions  in,  bearing  upon  special  assessments,  633. 

MISTAKE  — 

in  description  of  land,  effect  of,  404-408. 

(See  Description.) 
in  naming  the  party  liable  to  assessment,  308,  397. 
in  redemption,  not  relieved  against,  541. 

except  where  it  is  mistaie  of  officer  or  purchaser,  541. 
in  assessments,  con-ection  of,  by  abatement,  748,  761,  784,  785. 
in  listing  property  for  taxation,  357. 
in  payment  of  taxes,  467. 
may  give  jurisdiction  to  equity,  761. 
of  party  in  paying  an  illegal  tax,  809. 
of  officers,  towns  are  not  liable  for,  817. 
in  omitting  property  from  assessment  wiQ  not  render  levy  void, 

(See  Omissions.) 
correction  of,  by  amendments, 

(See  Amendments.) 
correction  of,  by  statute, 

(See  Curative  Laws.) 

MISTAKE  OF  LAW  — 

in  assessors,  does  not  render  assessment  void,  316,  317.  , 
does  not  render  judicial  officers  liable, 
(See  Judicial  Officer.) 

MOBS— 

compensation  for  losses  by,  686. 

MODIFICATION  — 

of  local  powers  to  tax,  right  of,  378,  349. 
construction  in  cases  of,  391,  393. 

MONEY— 

taxes  on  the  interest  of,  30. 

taxes  are  presumptively  payable  ui,  710. 

collector  limited  to  receiving,  710,  711. 
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MONEY  —  continued. 

collector  must  safely  keep  at  his  peril,  711. 

demands  against  the  public  not  receivable  instead  of,  710. 

coin  may  be  demanded  by  states,  14. 

MONEY  HAD  AND  RECEIVED  — 

action  of,  by  state  against  collector,  704. 

defense  to,  must  be  on  substantial  grounds,  705. 

insufficiency  of  collector's  authority,  no  defense,  705. 

or  defect  in  his  official  title,  705. 

or  the  illegality  of  the  tax,  705. 
action  on  coUeotor's  bond  for,  707-717. 
action  against  town,  etc.,  for,  804. 

will  only  he  when  tax  is  void,  805. 

and  where  it  has  been  paid  under  compulsion,  805. 

and  where  it  has  been  paid  over  by  the  officer,  805, 806. 

and  where  no  other  remedy  has  been  elected,  805. 
unless  expressly  given  by  statute,  806. 

will  not  he  for  an  irregular  assessment,  808. 

what  to  be  deemed  a  voluntary  payment,  809. 
(See  Voluntary  Payment.) 

value  of  highway  labor  not  recoverable  in,  806, 

demand  not  necessary  before  biinging,  815. 

interest  recoverable  in,  815. 
refunding,  in  case  of  illegal  collections,  753. 

MONOPOLIES  — 

taxation  capable  of  being  employed  to  build  up,  335. 

epirit  of  the  constitution  forbids,  285. 

instances  of,  in  England,  335. 

case  of  patented  pavements,  335. 

hoense  fees  for  purposes  of,  593. 

taxation  for  private  purposes,  compared  to,  593. 
MONUMENTS  — 

power  of  municipal  corporations  to  erect,  378. 

MORAL  OBLIGATIONS  — 

wUl  support  taxation,  110,  111,  137. 
municipalities  may  be  required  to  recognize,  688. 

MORTGAGEE  — 

purchase  by,  at  tax  sale,  503,  504. 

whether  mortgagor's  title  may  be  cut  ofiE  thereby,  503. 
title  of,  cannot  be  cut  off  by  mortgagor's  purchase,  500-504. 
may  redeem  from  tax  sale,  538,  539, 
payment  of  tax  by,  466. 

MORTGAGES  — 

to  be  taxed  to  owner  where  he  resides,  56. 

by  railroad  company,  does  not  make  bonds  held  by  non-residents  taxa- 
ble, 23. 
to  United  States,  will  not  exempt  property  mortgaged  from  taxation,  90, 
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MORTGAGES  —  continued. 

must  be  taxed,  where  taxation  is  required  to  be  in  proportion  to  prop- 
erty, 177,  180. 
may  be  taxed,  though  the  property  mortgaged  is  taxed  also,  178,  320, 
223. 
construction  of  exemption  of,  206. 
not  in  existence  at  date  of  assessment,  cannot  be  taxed,  355. 

MORTGAGOR  — 

cannot  cut  oflf  mortgage  by  tax  purchase,  500-504. 

whether  title  may  be  cut  off  by  mortgagee's  purchase,  503,  504. 

MOTIVES— 

(See  Judicial  Officer;  Malice.) 

MULTrPLICiTY  OF  SUITS  — 

joiader  of  complaints  in  equity  in  order  to  avoid,  769,  770. 
mere  saving  of  expense  not  a  reason  for,  771. 
necessity  that  there  Should  be  some  gi-ound  of  equity  jurisdiction, 

771. 
in  case  of  many  suits  against  one  party,  764. 

MUNICIPAL  CORPORATIONS  — 
may  be  empowered  to  tax,  63. 

powers  may  be  changed  at  the  discretion  of  the  legislature,  143. 
recalling  powers  must  be  subject  to  payment  of  debts,  76. 
charters  of,  not  contracts,  73. 
have  no  inherent  power  to  tax,  678. 
assets  of,  after  dissolution,  16,  76-78. 
repudiation  by,  75-77. 
general  purposes  of,  134,  135. 
state  control  of  property  and  moneys,  143,  143. 
enlargement  of  limits  improperly,  157-159. 
different  taxing  districts  in,  156-159. 
what  property  taxable  on,  173. 
taxation  of,  for  general  purposes,  166. 
taxing  city  lands  as  rural,  196. 

apportionment  of  property  and  debts  when  changes  made,  239. 
voting  taxes  for,  324^350. 
employed  by  the  state  as  collectors,  468. 
may  tax  business,  574. 

but  must  be  specially  empowered,  574. 
construction  of  powers  to  tax,  143. 
grant  of  licenses  by,  597. 
enforcing  licenses  by  imprisonment,  438. 
cannot  nullify  state  licenses,  601. 

(See  Licenses.) 
special  assessments  for  streets  in,  610. 

for  sewers,  drains,  etc.,  in,  616. 

for  water  pipes  in  streets,  620. 

for  sidewalks,  588,  615. 

for  parks,  615. 
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MUNICIPAL  CORPORATIONS  — continued, 
special  assessments  for  lighting  streets  of,  631. 
constitutional  objections  to,  633-637. 
apportionment  of,  637-650. 
property  subject  to,  650. 

proceedings  in  levying  and  collecting,  653-673. 
personal  liability  for,  674-677. 

acceptance  of  work,  conclusive  on  persons  assessed,  671. 
act  as  agents  for  tax  payers  in  levying  and  collecting  assessments,  668- 

670. 
not  taxable  by  United  States,  86. 
taxation  by,  under  legislative  compulsion,  678-703. 
in  wbat  cases  allowable,  681-686. 

cases  of  preservation  of  the  peace,  support  of  courts,  etc.,  681. 
construction  of  liighways,  683. 
support  of  schools,  683. 
preservation  of  public  health,  684. 
payment  of  corporate  debts,  685. 
compensation  for  injuries  by  rioters,  686. 
indemnification  of  officers,  686. 
in  what  cases  not  allowable,  690-703. 
contracts,  690-700. 
local  improvements,  690. 
state  buOdings,  691. 
city  parks,  691. 
cases  which  recognize  the  supreme  authority  of  the  legislature, 
693-700. 
apportioning  cost  of  roads  between,  684. 
and  cost  of  suits,  687. 

and  debts  and  property  on  division  of,  185,  339,  685,  687. 
state  cannot  make  contracts  for,  690,  691,  693,  700. 
right  of,  to  trial  on  question  of  indebtedness,  687. 
power  of,  to  erect  monuments,  etc.,  378. 
ownership  of  property  of,  on  division,  389. 
collection  of  taxes  on  division,  239. 
abatement  of  taxes  by  authorities  of,  747,  751. 
appeal  by,  from  assessments,  750. 
refunding  taxes  by,  753. 
review  of  proceedings  of,  753-759. 

(See  Certioraei.) 
action  preliminary  to  taxation  wiU  not  be  enjohied  in  general,  764,  769. 

(See  Political  Action.) 
questioning  organization  of,  in  tax  cases,  754,  768,  790,  823. 
estoppel  of,  by  acts  or  neglects  in  tax  cases,  820,  821. 
tax  to  pay  bonds  will  not  be  enjoined  unless  bonds  void,  777. 
failure  to  observe  by-laws  does  not  avoid  action,  758. 
whether  merely  illegal  taxation  by,  may  be  enjoined,  775-778,  785. 
exercise  powers  in  trust  for  corporators,  774. 
remedies  against,  for  misappropriation,  764r-767. 
(See  Misappropriation.) 
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MUNICIPAI.  CORPORATIONS  — continued, 
restraining  action  ultra  vires,  764-768. 

illegal  organization  of,  must  be  complained  of  promptly,  754,  833. 
action  against,  for  moneys  illegally  collected,  804r-818. 

(See  Money  Had  and  Received.) 
liability  of,  for  acts  of  oflScers,  816,  817. 
do  not  warrant  title  to  property  sold  for  taxes,  818. 
remedy  for  usurpation  by,  833. 

(See  County;  Town.) 
compelling  taxation  by,  to  pay  judgments,  etc.,  685,  734 

or  other  settled  demands,  685,  737. 
taxation  by,  under  orders  of  federal  courts,  744. 
cannot  be  compelled  to  tax  beyond  statutory  powers,  788. 
action  of,  cannot  be  questioned  on  ground  of  members  of  the  council 
having  been  improperly  seated,  352. 

MUNICIPAL  REVENUES  — 

are  presumptively  derived  from  taxation,  700. 
state  control  of, 

(See  Local  Compulsory  Taxation.) 

N. 

NAME  — 

error  in,  in  assessment,  308,  397. 

NATION  — 

(See  United  States.) 

NATIONAL  BANKS  — 

may  be  taxed  by  states,  84,  389, 
only  to  be  taxed  as  state  banks  are,  390. 
may  be  required  to  pay  taxes  on  shares,  393. 
action  against  assessors  for  illegal  taxation,  769. 

NATIONAL  DEBT  — 

(See  National  SECUnrriES;  Public  Debt.) 

NATIONAL  SECURITIES  — 
not  taxable  by  the  state,  83. 
mandamus  in  case  of  illegal  taxation,  745. 
•    excise  tax  on  corporations  whose  moneys  are  invested  in.  383. 
NATURE  OF  THE  TAXING  POWER  — 
what  it  is,  41-53. 

(See  Taxing  Power.) 

NAVIGATION— 
(See  Ships.) 

NEBRASKA  — 

taxes  on  legal  process  m,  31. 

constitutional  provisions  for  equal  taxation  in,  192. 

provisions  affecting  local  assessments,  633. 
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NECESSARIES  — 

taxation  of,  34,  164,  165. 

NECESSITY  — 

for  a  govemment,  280. 

the  foundation  of  the  right  of  eminent  domain,  113-118. 

and  of  taxation,  1,  5,  724. 
private  convenience  must  yield  to,  in  collection  of  taxes,  432,  704,  818. 
NEGATIVE  PROVISIONS  — 

may  render  statute  mandatory,  283. 
NEGLECT  OF  DUTY  — 

of  collector,  action  for,  706. 
by  assessor,  liability  for,  793. 
correction  of,  by  mandamus, 

(See  Mandamus.) 
by  municipal  corporations  in  not  paying  debts, 
(See  Compulsory  Local  Taxation.) 

NEGLIGENCE  — 

of  assessors  in  not  levying  tax,  liability  for,  792. 

in  applying  for  relief,  776. 
(See  Laches.) 
NEGOTIViJBLE  PAPER  — 

of  municipalities,  issue  of,  may  cause  irremediable  mischief,  767. 

taxation  of,  30. 

NET  INCOME  — 

not  same  thing  as  dividends,  221. 
(See  Income.) 
NEVADA  — 

constitutional  provision  for  equal  taxation  in>  193. 

taxes  on  legal  process  in,  31. 

taxation  of  property  to  be  by  value,  686. 
NEW  ASSESSMENT  — 

(See  Reassessment.) 
NEW  HAMPSHIRE— 

constitutional  provisions  for  equal  taxation  in,  193. 
NEW  JERSEY  — 

constitutional  provisions  for  equal  taxation  in,  193. 
NEW  STATES  — 

may  not  tax  the  public  domain  in,  87. 

may  tax  possessory  interests,  87. 

when  lands  in,  are  so  disposed  of  as  to  be  taxable,  8a 
NEW  TERRITORIES  — 

(See  Territoeies.) 
NEW  YORK  — 

special  fund  for  local  assessments  in,  670. 
NEWSPAPERS  — 

taxes  on,  31. 
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NEXT  OF  KIN 

(See  Estates  of  Deceased  Persons  ;  Successions.) 

NON-AGE  — 
(See  Minors.) 

NON-RESIDENT  LANDS  — 

assessed  separate  from,  resident,  393. 
this  requirement  imperative,  395. 
must  be  correctly  described, 

(See  Description.) 
a  railroad  track  is  not,  386. 

(See  Unseated  Lands.) 
assessment  fixes  character  of,  for  tax  purposes,  483,  536, 
assessment  of,  as  resident,  395. 

NON-RESIDENTS  — 

personal  tax  not  to  be  assessed  against,  31,  56,  160,  365,  369,  SYT,  816. 
right  to  collect  a  debt  in  the  state  not  taxable,  23,  23,  160. 
personalty  of,  may  be  taxed  whei-e  actually  found,  21,  56,  57,  365,  373-4. 
cannot  be  taxed  through  a  corporation  in  which  they  own  shares,  23,  57. 

unless  the  charter  provides  therefor,  23. 
voluntarily  returning  some  personalty  for  taxation,  do  not  waive  objec- 
tion to  taxing  more,  21. 
persons  i-esiding  on  government  or  Indian  lands  are,  55. 
agent  holding  land  contract  for,  may  be  taxed  for  it,  57. 

not  an  attorney  holding  notes  for  collection,  57. 
objecting  only  to  valuation  of  property  taxed,  cannot  afterwards  insist 

it  was  not  taxable,  57. 
may  be  taxed  on  business  where  it  is  can-ied  on,  60,  99,  375. 

though  right  to  vote  there  is  not  given,  60. 
must  not  be  discriminated  against,  99,  170,  219. 
dififerent  methods  of  procedure  admissible  in  case  of,  100. 
incidental  benefits  to,  from  taxation,  168. 

not  chargeable  with  constructive  notice  of  illegal  assessment,  365. 
not  taxable  on  notes  because  of  their  being  secured  in  the  state,  373. 
trustees,  taxation  in  case  of,  875-6. 
notice  of  sale  of  lands  of,  483. 
recovery  by,  for  personal  tax  paid,  816. 

(See  Non-resident  Lands.) 

NORMAL  SCHOOL  — 
local  taxation  for,  697. 

NORTH  CAROLINA  — 

constitutional  provisions  for  equal  taxation  in,  193. 
affecting  local  assessments,  633. 
for  taxing  property  by  value,  194. 

NOTARY  PUBLIC  — 

authority  to  tax  "  trades,  occupations  and  professions,"  does  not  include, 
576. 
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NOTICE  — 

statutory  provisions  for,  are  in  general  mandatory,  287,  363-4. 
of  town  meetings,  the  statute  itself  may  be,  334. 

omission  of  pubUo  notice  in  such  cases  not  fatal,  334. 
of  special  town  meetings,  must  be  given,  335. 
business  of  special  town  meeting  must  be  confined  to  objects  mentioned 

in,  337. 
effect  of  neglect  to  give,  or  of  giving  misleading  notice,  335,  336. 
how  proof  of,  should  be  made,  336. 
of  assessments,  right  of  parties  to,  52,  856-366,  656,  778. 
to  bring  in  tax  list,  359. 

of  adverse  proceedings,  in  general,  is  matter  of  right,  363. 
of  road  taxes,  necessity  for,  442. 
of  tax  to  be  given  before  distress  levied,  442. 
of  tax  sales,  must  comply  with  statute,  483. 

if  not  described  in  statute,  must  be  in  writing,  482. 

may  be  given  by  publication,  482-3. 

rec^utred  to  be  given  to  occupant,  how  complied  with,  483,  484. 

is  a  prerequisite  to  any  authority  to  sell,  483. 

instances  of  fatal  defects  in,  483-487. 

how  proof  of,  to  be  made,  487. 

publication  of,  must  be  in  regular  issues  of  the  paper,  486. 
after  tax  sale,  when  required  to  be  given,  513. 
of  application  for  judgment  for  taxes,  525-6. 
to  foreclose  redemption,  536-538. 
of  meeting  of  board  to  review  assessments,  751. 

record  thereof,  752. 
of  increase  of  assessment,  right  to,  785. 
of  change  in  assessment,  361,  420,  778. 

of  objections  to  a  public  work,  duty  of  party  to  give,  819-821. 
curing  defect  in,  retrospectively,  308. 

limitation  upon  the  right,  306. 
(See  Hearing.) 
right  io,  in  case  of  summary  proceedings  against  collector,  721. 
constructive,  from  records, 

(See  Eecoeds.) 

NXJDUM  PACTUM  — 

obUgations  contracted  without  authority  of  law  are,  138. 
contracts  in  violation  of  revenue  lavrs  are,  433. 

NUISANCE  — 

taxation  in  order  to  abate, 

(See  Drains.) 
right  to  declare  liquor  selling  to  be,  602. 

NULLITY— 

colorable  taxation  is  a,  44-53. 
delegation  of  power  to  tax  is  a,  43,  61. 
what  burdens  are  a, 

(See  Limitations  on  the  Taxing  Power.) 
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NULLITY — continued. 

tax  which  is  a,  may  be  resisted,  796. 

and  collector  may  refuse  to  collect,  709. 
is  no  cloud  upon  title,  779. 
an  excessive  tax  is  a, 

(See  ExcESsrvB  Taxes.) 
tax  sale  after  payment  or  tender  is  a,  469. 
tax  without  apportionment  is  a, 

(See  Apportionment.) 
any  tax  without  jurisdiction  is  a, 

(See  JuBiSDiCTiON.) 
a  merely  irregular  assessment  is  not  a,  775. 

(See  Irregularities.) 
a  levy  which  is  a,  if  paid  without  objection  cannot  be  recovered  back, 
809. 

(See  Voluntary  Payment.) 
sale  for  two  taxes,  one  of  which  is  a,  803. 
liability  of  town,  etc.,  where  tax  is  a,  804. 
town  not  liable  for  a  void  sale  never  enforced,  815. 
legislature  cannot  validate  a, 

(See  Curative  Laws.) 
when  a  local  assessment  is  a,  657. 
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OATH  — 

to  tax  payer's  list,  failure  to  make,  357. 
(See  Affidavit.) 

OATH,  OFFICIAL  — 
(See  Official  Oath.) 

OBJECTION  — 

failure  to  take  in  season,  may  work  an  estoppel, 

(See  Estoppel.) 
payment  of  illegal  tax  without,  no  recovery  in  case  of, 

(See  Voluntary  Payment.) 

OBJECTS  OF  TAXATION  — 
(See  Purposes  of  Taxation.) 

OBLIGATION  — 

(See  Bond;  Moral  Obligation;  Nudum  Pactum.) 

OBLIGATION  OF  CONTRACTS  — 

must  not  be  impaired  in  taxation,  66-73. 

this  precludes  state  setting  aside  its  own  contracts,  73-75. 

(See  Contracts;  Exemptions.) 
states  cannot  tax  debts  owiug  therein  to  non-residents,  33,  33,  160. 
taxing  residents  on  debts  owing  them  does  not  impair,  33. 
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OCCUPAJSTT  — 

purchaser  at  sheriff's  sale  of  right  of,  may  redeem,  539. 

of  land,  personal  tax  upon,  396-400. 

must  be  assessed  for  land,  if  statute  so  provides,  396. 

assessment  of  lands  of  several  to  one  as  agent,  397. 

whether  he  may  acquu-e  title  at  tax  sale,  506-508. 

claiming  land  but  losing  it,  may  be  compensated  for  betterments,  554 

cannot  vpaive  for  the  owner  the  right  to  a  notice,  537. 

possessory  right  of,  on  public  lands,  may  be  taxed,  367-8. 

OCCUPATION  — 

what  is  sufficient  to  entitle  one  to  notice,  483. 
what  constitutes,  394^396. 
(See  Seated  Lands.) 
of  part  of  a  parcel  of  land,  fixes  character  of  all  as  occupied,  394. 

OCCUPATIONS  — 

taxation  of,  570-585. 

should  be  where  business  is,  584. 

what  to  be  deemed  privileges  under  tax  laws,  571-573. 

licenses  for  permission  to  follow,  573. 

whether  business  unlawful  if  license  not  taken  out,  573. 

privileges  liable  to  taxation,  573. 
licensed  by  state,  municipality  cannot  preclude  being  carried  on,  573. 
may  be  Uoensed  by  state  and  also  by  county  or  town,  573. 
construction  of  municipal  powers  to  tax,  574. 
what  included  in  "occupation,  trade  or  profession,"  584. 
may  be  licensed  for  purposes  of  regulation,  583-605. 
(See  Police  Power.) 

but  not  for  purposes  of  monopolies, 
(See  Monopolies.) 
illegal,  may  stUl  be  taxed,  594-596. 
selection  of  for  taxation  cannot  be  controlled  by  courts,  769, 

OFFENSES  — 

taxation  for  punishment  of,  681. 
against  the  revenue  laws,  433-4,  456-461. 

OFFICE  FOUND  — 

whether  necessary  to  a  forfeiture,  464-5. 

(See  FOEFEITUEES.) 

OFFICERS- 

taxation  may  be  imposed  to  indemnify,  137. 
municipalities  may  be  required  to  indemnify,  686. 
taxation  can  only  be  had  by  means  of,  348. 
definition  of,  348. 
kinds  of,  legislative,  executive  and  judicial,  248. 

inferior  ministerial,  348. 
de  facto,  what  are,  349. 

ousting  by  judicial  proceedings,  351. 

distinguished  from  usurpers,  348,  251. 
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OFFICERS  -  continued. 

de  facto,  acts  of,  not  to  be  assailed  coUaterally,  353-256. 

cannot  by  action  build  up  rights  in  their  own  favor,  351-353. 

these  rules  apply  in  tax  cases,  355. 
intruders,  when  estopped  from  denying  official  characljer,  356, 
joint  action  by,  357. 

must  be  meeting  for,  358,  359. 

custom  cannot  change  this  rule,  358. 

invalid  if  requisite  number  not  chosen,  359. 

majority  may  act,  359. 

presumptions  which  support  action,  359. 
returns  and  certificates  of,  are  evidence,  260-363,  796. 

generally  held  conclusive,  360. 

liability  for  false,  361. 
amendment  of  records,  roUs,  etc.,  by,  813-333, 

(See  Amendments.) 
curing  iri-egularities  of,  by  statute,  297-313. 

(See  Curative  Laws.) 
correcting  irregularities  judicially,  313. 

(See  Judicial  Coreections.) 
mistakes  of,  when  parties  are  making  redemption,  may  be  relieved 

against,  533,  536. 
may  be  compelled  by  mandamus  to  permit  redemption,  534. 
refusal  of,  to  give  certiiicate  for  purposes  of  redemption,  541. 
cannot  add  to  the  conditions  of  redemption,  543. 
requirement  of  official  oath,  735. 

(See  Oath,  Official.) 
requirement  of  official  bond,  735,  799. 

(See  Collector  of  Taxes;  Sureties.) 
penalties  against,  for  non-performance  of  duty,  725. 
compelling  performance  of  duty  by,  736-744. 

(See  Mandamus.) 
excess  of  jurisdiction  by, 

(See  Jurisdiction.) 
unequal  taxation  caused  by,  300,  218,  219. 
making  sales  must  not  be  purchasers,  493. 

will  not  be  restrained  from  collection  if  the  laW  warrants  the  action,  777. 
judicial,  not  liable  for  errors,  786-795. 

whether  this  principle  applies  in  case  of  malicious  action,  793-795. 
(See  Judicial  Officer.) 
protection  of,  by  process,  800. 

(See  Process.) 
presumption  that  they  will  pause  in  illegal  action,  783. 
of  highways,  judicial  action  by,  787. 

what  is  not  such  action,  777. 
protection  of,  by  certificate,  795. 
municipalities  not  liable  for  torts  of,  816. 
collecting  moneys,  are  not  liable  after  they  are  paid  over,  801. 

(See  Collector  of  Taxes.) 
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OFFICKRS  —  continued. 

action  for  damages  against,  817. 
proceedings  by  qtw  icarranto  against,  833. 
political  remedies  in  case  of,  833. 
of  mionicipalities,  action  by,  ultra  vires, 

(See  Ultra  Viees.) 
cannot  refund  taxes  unless  specially  empowered,  753. 
taxation  of  salaries  of, 

(See  Salabies.) 
estoppel  by  action  from  questioning  taxes,  830. 

OFFICERS,  CORPOEATE  — 

may  be  compelled  by  mandamus  to  perform  duty  under  tax  laws,  744. 

OFFICES  — 

federal,  may  be  taxed  by  United  States,  583. 

state,  may  be  taxed  by  states,  584. 

state,  may  be  taxed  by  county,  etc.,  under  proper  authority,  584. 

of  one  government  cannot  be  taxed  by  the  other,  85,  584. 

taxation  of  county,  198. 

OFFICIAL  ACTION  — 

necessity  for,  in  tax  cases,  348, 

(See  Officers.) 
by  persons  uregularly  claiming  office,  349. 
cannot  be  requii'ed  of  those  no  longer  officers,  736. 
liability  for, 

(See  Remedies  foe  Excessive  and  Illegal  Taxation.) 
by  usurpers, 

(See  Usurpers.) 
OFFICIAL  AUTHORITY  — 
protection  by, 

(See  Process.) 
excess  of, 

(See  Jurisdiction.) 
OFFICIAL  BOND  — 

of  collector,  may  be  valid  though  not  in  compliance  with  statute,  706. 
or  not  required  by  statute,  706. 
liability  of  sureties  upon,  713-718. 
(See  Collector  op  Taxes.) 
OFFICIAL  OATH  — 

neglect  to  take,  does  not  create  personal  liability,  795. 

does  not  preclude  one  being  officer  de  facto,  253,  255. 
reliance  upon,  for  protection  of  the  public,  735, 
OFFICIAL  RETURNS  — 
conclusiveness  of,  360. 
liability  for  false,  261. 
of  failure  to  collect  tax,  454,  537. 
what  should  be  shown  by,  454, 
disproving,  537. 
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OFFSET  — 

of  damages  against  special  assessment,  612. 
of  rents  and  profits  against  redemption  moneys,  534 
(See  Set-off.) 

OHIO  — 

constitutional  provisions  for  equal  taxation  in,  195. 
constitutional  provisions  bearing  upon  special  assessments,  633. 
payment  of  special  assessments  in,  670. 

OMISSIONS  — 
supplying,  287. 

of  property  from  tax  roU,  when  may  be  corrected  by  mandamus,  738. 
accidental,  wiR  not  vitiate  the  whole  tax,  216,  217. 
caused  by  error  of  law,  217. 

unlawful,  if  purposely  made,  vitiate  tax,  214-216. 
are  not  mere  irregularities,  777. 

ONUS  OF  PROOF  — 

purchaser  must  take,  when  tax  title  is  in  question,  471-481,  517-523,  530. 
change  of  this  rule  by  statute,  518-523. 
(See  Presumption  ;  Tax  Deed.) 

OPENING  STREETS  — 

special  assessments  for,  610. 

offsetting  benefits  against  damages  in  case  of,  612. 
principles  governing  proceedings  in,  6J.2. 
(See  Assessments,  Local.) 

OPINIONS  — 

(See  Judicial  Officers.) 

OPPRESSIVE  TAXES  — 

courts  cannot  relieve  against,  53. 
(See  Political  Remedies.) 

ORDER  — 

preservation  of,  is  a  state  duty,  680. 
municipalities  may  be  compelled  to  tax  for,  680. 

and  to  make  compensation  for  losses  by  riots,  686. 

ORDERING  SALE  FOR  TAXES  — 
(See  Judgment  for  Taxes.) 

ORDERING  TAX  LEVY  — 

(See  Judgment  ;  Compulsory  Local  Taxation.) 

ORDERLY  PROCEEDINGS  — 
are  essential  in  taxation,  2. 

ORDINANCES  — 

for  special  assessments,  instances  of,  669,  670, 
(See  Municipal  Corporations.) 

OREGON  — 

constitutional  provisions  to  secure  equal  taxation  in,  195, 
taxation  of  property  in,  must  be  by  value,  636. 
provision  in,  affecting  special  assessments,  688. 
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OEES  — 

assessment  of,  for  taxation,  353. 

ORGANIZATION — 

of  school  districts,  delay  in  questioning,  754. 

estoppel  in  case  of,  768. 
defective,  unlawful  tax  in  case  of,  790, 

ORPHAN  ASYLUM  — 

exemption  of,  from  taxation,  206. 

OVERFLOW  — 

of  streams,  assessments  for  prevention  of.  6S0. 

(See  Levees.) 
OVERLYING  DISTRICTS  — 

for  the  purposes  of  state  buildings,  etc.,  150,  151,  158,  154. 
in  street  cases,  152. 

(See  Assessments,  Local.) 
in  the  case  of  general  city  taxation,  156-159. 

(See  Rural  Lands.) 
OWNER  — 

when  land  to  be  assessed  to,  396. 

assessments  of  lands  when  unknown,  397,  398. 

effect  of  consent  to  assessment  in  wrong  list,  396. 

former,  assessment  to,  396. 

transferring  title  after  assessment,  396. 

when  wife  is,  lands  not  to  be  assessed  to  husband,  896. 

assessment  to  one  of  several,  397. 

mistake  in  name,  397. 

when  must  petition  for  local  assessment,  657. 

personal  liability  of,  for  assessments,  674-677. 

(See  Assessments,  Local.) 
recovering  lands  may  be  required  to  pay  for  betterments,  554 
losing  title  by  adverse  possession, 

(See  Limitation,  Statutes  of.) 
who  is,  for  purposes  of  redemption,  536-538. 

P. 

PACKAGES  — 

imported,  when  they  become  taxable  by  states,  90. 
PAPERS  AND  BOOKS  — 

(See  Amendments  ;  Records.) 
PARCELS  OF  LAND  — 

separate,  must  be  separately  assessed,  400-403. 

what  are,  402,  403. 

must  be  separately  valued,  409. 

and  separately  sold,  493. 
dividing  for  sale  when  tax  on  part  is  paid,  498. 

(See  Tenant  in  Common.) 
erroneous  descriptions  of,  avoid  tax,  798. 
(See  Description.) 
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PAEKS  — 

taxation  for,  61,  129,  615. 

(See  Compulsory  Local  Ta^iation.) 

PAROL  EVIDENCE  — 

to  show  vote  of  a  school  tax,  339,  340. 
to  prove  lost  records,  340. 
(See  Evidence.) 

PART  LEGAL  — 

(See  Tax,  Part  Lesal.) 

PARTIALITY  — 

in  tax  laws,  168. 
In  customs  duties, 

(See  Protection.) 
in  assessments, 

(See  Invidious  Assessments.) 
in  exemptions,  / 

(See  Exemptions.) 

PARTIES— 

(See  Joint  Complaint  ;  Relator.) 

PARTNERSHIP  — 

taxation  of  members  severally,  374. 
assessment  of  lands  of,  397. 

PASSAGE  — 

from  one  state  to  another,  right  of,  87. 

PASSENGERS  — 

taxation  on  carriage  of,  when  in  violation  of  federal  constitution,  87, 96. 
taxation  of  carriers  of,  576. 

PATENT  RIGHT— 

regulations  for  sale  of,  597. 

PATENTED  PAVEMENT— 
taxation  for,  336. 

PAUPERISM  — 

taxation  in  relief  of,  134. 

PAVING  STREETS  — 

assessments  for  the  purpose  of,  147, 148. 
for  repaving,  613. 

(See  Assessments,  Local.) 

PAYMENT  OF  MUNICIPAL  DEBTS  — 
compelling  tax  for,  by  mandamus,  735. 
levy  of  tax  for,  under  state  compulsion,  685. 

PAYMENT  OP   PUBLIC  DEBT  — 
taxation  for,  101,  138. 
69 
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PAYMENT  OF  TAX — 

demand  of,  before  levy  of  distress,  441. 

extinguishes  authority  to  seU,  450-453,  469. 

by  one  part  owner,  493. 

whether  it  can  be  shown  to  defeat  judgment,  530. 

must  be  made  in  money,  453. 

unless  scrip,  etc.,  be  receivable  by  law,  453. 
subrogation  where  one  should  have  paid  who  did  not,  466-468. 
requirement  of,  as  condition  to  recovery  of  land,  550. 

in  what  cases  tliis  is  not  admissible,  553-554. 
requirement  of,  as  condition  to  maintaining  suit,  559. 
in  license  cases,  as  condition  of  doing  business,  571. 
in  labor,  is  of  right  when  the  law  permits  it,  777. 
if  tax  Qlegal,  the  law  affords  adequate  remedy,  773,  778,  797,  804. 
if  voluntary,  no  remedy  against  town,  etc.,  though  tax  is  illegal,  804 

what  is  voluntary  payment,  809. 

what  is  involuntary  payment,  814. 
(See  Voluntary  Payment.) 
recovering  back,  where  tax  is  only  in  part  illegal,  815, 
errors  in  making,  451. 

PAYMENT  OVER— 

by  collector,  before  town  can  be  liable,  804. 

whether  collector  afterwards  liable,  803. 
compulsory  proceedings  against  collector  to  enforce, 

(See  Collector  of  Taxes.) 

PEACE,  BILLS  OF  — 
(See  Quieting  Title.) 

PEACE,  PRESERVATION  OF  — 

is  a  state  duty,  681,  686. 
PEACEFUL  REMEDY  — 

by  not  yielding  to  illegal  demands,  796. 
PEDDLERS  — 

taxation  of,  95-97,  579,  603. 
PENAL  LAW— 

strict  constraction  of,  263-372,  375,  359. 
PENALTIES  — 

for  delinquency  in  payment  of  taxes,  456-461. 

under  federal  revenue  laws,  456. 

how  imposed,  457-459. 

forfeiting  right  to  suit,  etc.,  459-461. 

imposed  on  redemption,  536. 

for  non-performance  of  official  duty,  716. 

for  faUm-e  to  list  property  for  taxation,  357-361. 
(See  Tax  Payees'  Lists.) 

construction  of  laws  which  impose,  273,  359. 

cannot  be  added  on  affirming  assessment,  749. 

wiU  not  be  reUeved  agamst  because  of  disputed  title,  775. 
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PENNSYLVANIA  — 

short  statute  of  limitations  in,  558. 
constitutional  provision  for  equal  taxation  in,  196, 

PENSIONS  — 

taxation  for,  111, 

PEOPLE  — 

voting  taxes  by, 

(See  VoTmo  the  Tax.) 
assent  of,  to  taxes,  59,  243,  333-S44,  679. 

PEOPLE'S  REPRESENTATIVES  — 
(See  Representation.) 

PERMANENCE  IN  LEGISLATION  — 
importance  of,  to  equal  taxation,  336. 

PERMANENT  IMPROVEMENTS  — 

(See  Betterments.) 
PERNICIOUS  EMPLOYMENTS  — 

propriety  of  discriminating  against,  583. 

taxation  in  regulation  and  restraint  of,  592-605. 
(See  PouCE  Power.) 
PERSON  — 

corporation  considered  as  being,  for  purposes  of  an  appeal,  750. 

application  of  the  word  to  corporations  generally,  377. 

PERSONAL  ALLEGIANCE  — 

has  no  necessary  connection  with  right  to  tax,  30. 

(See  Non-resident.) 
PERSONAL  LIABILITY— 

of  residents  for  taxes,  369,  397. 

in  case  of  trusts,  375. 

in  case  of  partnerships,  374. 

in  case  of  private  banker,  374. 

in  cases  of  discretionary  authority, 

(See  DisCRBTiONABT  Action.) 
of  purchasers  of  land  for  taxes  previously  assessed,  439. 
of  owners  of  land  for  special  assessments,  607,  674-677. 
of  officers  for  false  return,  261. 
of  officers  for  neglect  of  duty,  735. 
of  assessors,  786. 

(See  Assessors.) 
of  judicial  officers  generally,  786. 

(See  Jddicjial  Officers.) 
of  supervisors,  795. 

(See  SOPERVISOR.) 
of  collector,  797. 

(See  Collector  of  Taxes.) 
of  collector  of  the  customs, 

(See  Collector  op  the  Customs.) 
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PERSONAL  PROPERTY  — 

within  tile  state,  may  be  taxed,  thougli  the  owner  is  a  non-resident,  22, 

23,  369-379. 
bonds,  etc.,  held  abroad,  not  taxable  in  state,  23,  23. 
taxation  of,  by  value,  35^0. 

is  to  be  taxed  where  the  owner  resides,  22,  23,  369-379. 
employed  in  business,  where  taxable,  374. 
tangible,  where  taxable,  373. 
lists  for  assessment  of,  356-361. 
detention  of,  for  payment  of  taxes,  444. 
held  in  trust,  where  taxable,  375. 

belonging  to  estate  of  deceased  person,  where  taxable,  376. 
distress  and  sale  of,  for  taxes,  438-443. 

liability  of  officer  in  case  of  abuse,  442. 
(See  Trespasser  ab  Initio.) 
to  be  exhausted  before  lands  ai-e  sold,  454-456. 
levy  upon  for  tax,  is  prima  facie  satisfaction,  781. 
not  generally  assessed  for  local  works,  651. 
cannot  be  excused  from  taxation  without  authority  of  law,  215. 
taxes  upon,  will  not  generally  be  restrained,  772. 

except  in  cases  of  fraud  or  irreparable  injury,  773,  784. 

the  rule  applies  to  a  personal  tax  assessed  in  respect  of  lands,  778. 
iUegal  tax  on,  may  be  recovered  back,  797,  804. 
unlawfully  taken,  may  be  recovered  by  replevin,  818. 
case  of  house  owned  by  one  on  land  of  another,  367. 

or  on  exempt  land,  367. 
assessment  of  railroad  property  as,  369. 
right  to  cut  timber  is,  367. 

of  corporations,  should  be  assessed  at  the  place  of  the  business  oflBce, 
878. 

PETITION  — 

for  local  improvement,  sometimes  required,  657. 

to  state  for  refunding  of  illegal  tax,  804. 

for  license,  wiU  preclude  recovery  back  of  license  fees,  809. 

PHYSICIANS  — 
taxation  of,  376. 

PILOTAGE  — 

state  regulation  of,  94. 

PLACE  OF  SALE  — 

fixing  by  law  and  notice,  487-489. 

PLANKING  — 

of  streets,  special  assessments  for,  613. 
(See  Assessments,  Local.) 

PLANKROADS  — 

existence  of,  in  city  streets,  will  not  preclude  special  assessments  for  im- 
pi-oving,  664. 
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POLICE— 

compulsory  local  taxation  for,  680-6S3,  686. 
regulation  of,  is  a  state  duty,  681. 

POLICE  POWER  — 

levying  burdens  under,  to  discourage  certain  trades,  etc.,  20,  586. 

this  proper  in  case  of  pernicious  employments,  586. 
taxation  for  regulation  and  resti-aint  under  the,  183. 

this  distinguished  from  taxation  generally,  186. 

case  of  highway  labor,  586. 

case  of  sidewalk  assessments,  588. 

case  of  sewers,  590. 

case  of  levee  assessments,  590. 

case  of  drain  taxes,  591. 

other  cases,  593. 
license  fees  under,  593. 

sometimes  have  restriction  in  view,  593-595. 

what  a  license  is,  596. 
grant  of,  597. 

fees,  when  a  tax,  597-599. 
■what  may  be  licensed  under,  600. 

employments  generally,  600. 

marriages,  600. 

amusements,  600. 

lotteries,  601. 

games  of  hazard,  etc.,  601. 

keeping  of  dogs,  601. 
what  occupations  usually  licensed,  603. 

discriminations  in,  not  unlawful,  603. 

case  of  inspection  fees,  603. 
issuing  the  Ucense,  603. 

right  of  applicant  to  license  if  he  complies  with  conditions,  603. 
recalling  license,  604. 

whether  fee  must  be  returned  on,  604. 
collection  of  license  fees,  425,  604. 
state  regulations  not  interfered  with  by  federal  Ucenses,  603. 

POLICY  — 

governs  in  determining  suffrage,  59. 

must  always  be  had  in  view  in  taxation,  8-13,  25. 

discriminations  in  taxation  from  considerations  of,  586-588. 

(See  Protection.) 
of  special  assessments,  633. 
maxims  of,  in  taxation,  8-13. 
(See  Public  Policy.) 

POLITICAL  ACTION  — 

when  it  exhausts  the  power  to  tax,  349. 
cannot  be  controlled  by  the  com-ts,  337,  343. 
not  to  be  reviewed  on  certiorari,  755. 
cannot  be  enjoined,  764. 
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POLITICAL  DUTIES  — 

performance  of,  canaot  be  enforced  by  mandamus,  732. 

POLITICAL  ECONOMY  — 

rules  of,  whichi  should  govera  in  taxation,  8-13. 
(See  Policy.) 

POLITICAL  REMEDIES  — 

in  case  of  abuse  of  legislative  power,  5,  106-7. 

redress  of  wrongs  in  taxation  by,  317. 

these  often  the  only  redress,  823. 

reasons  why  they  are  of  little  value  in  some  cases,  701,  724. 

POLLS,  TAXES  BY— 
sometimes  laid,  191. 
not  often  just  or  politic,  35. 
in  labor,  14,  26,  180,  193,  332,  587,  611. 
can  only  be  levied  on  residents,  370. 

POOR  PERSONS  — 

exemption  of,  from  taxation,  301. 
taxes  in  aid  of, 
(See  Charity.) 

POOR-HOUSES  — 

presumptively  exempt  from  taxation, 
(See  Public  Peopeety.) 

POPULAR  ASSEMBLAGlIS  — 
voting  taxes  by,  333-350. 
(See  VOTLNO  THE  Tax.) 

POPULARITY  — 

not  to  be  expected  ^or  tax  laws,  734. 
POSSESSION  — 

presumptions  arising  from,  as  affecting  titles,  477-480. 
whether  it  precludes  party  from  buying  at  tax  sale,  506-509. 
notice  to  party  in,  to  cut  off  redemption,  537. 
limitation  of  time  to  bring  suits  in  case  of,  555-564. 

(See  Limitation,  Statutes  op.) 
constructive,  in  case  of  vacant  tenement,  565-567. 

who  to  be  considered  the  true  owner,  560,  561. 
betterments  made  during,  recovery  of  value  of,  554. 
removing  cloud  on  title  in  case  of,  778. 

(See  Cloud  Upon  Title.) 
quieting  title  in  case  of,  784. 

(See  Quieting  Title.) 
of  personalty,  trying  right  to, 

(See  Replevin.) 
rights  by,  may  be  taxed,  367-8. 
POSSESSORY  RIGHT  — 

on  the  public  lands,  may  be  taxed,  87. 
purchaser  of,  at  sheriff's  sale  may  redeem,  539. 

(See  Occupant.) 
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POSTAL  SERVICE  — 

charges  for,  not  considered  taxes,  39. 
POSTPONEMENT  — 
of  tax  sale,  488. 

of  time  for  collecting  taxes,  713-715. 
POWER  — 

abuse  of,  derives  no  sanction  from  time,  1S9. 

liability  of,  to  abuse,  is  no  argument  against  existence  of,  105,  280. 

to  sell  for  taxes,  is  terminated  by  payment,  450,  469. 

or  by  tender,  453. 
to  sell,  must  be  express,  481. 

must  be  strictly  executed,  469. 

compliance  with,  must  be  affirmatively  shown,  473. 
to  tax,  exists  in  every  sovereignty,  4. 

extent  of,  5,  19-25,  105-108. 

nature  of,  41-53. 

exhausting,  256. 

limitations  upon,  54-102. 

for  local  purposes,  must  be  strictly  construed,  375. 
for  special  assessments,  must  be  express,  609. 

and  be  strictly  executed,  609. 
to  tax  business,  construction  of,  574. 
to  levy  police  taxes,  586-588. 

to  divest  one  of  his  estate,  must  be  strictly  pursued,  285-6. 
weight  of  custom,  in  construction  of,  139,  587. 

(See  Taxing  Power.) 
arbitrary,  in  taxation,  does  not  exist,  103. 

POWER  OF  POLICE  — 

(See  Police  ;  Police  Power.'* 
PRACTICE  — 

(See  Custom.) 
PRACTITIONERS  — 

of  law  and  medicine,  taxation  of,  576. 

PRECEDENCfi- 

as  between  state^nd  local  taxes,  535. 

PREFERENCE  — 

of  occupations  in  taxation,  13,  34,  179,  181,  198,  583. 
PRELIMINARY  ACTION  — 

in  laying  taxes,  cannot  in  general  be  enjoined,  764,  769. 

leading  to  tax  sales,  necessity  that  it  shall  comply  with  statute,  469. 
PREMATURE  SALE  — 

by  collector,  liability  in  case  of,  802. 
PRESUMPTION  — 

against  duplicate  taxation,  227. 

force  of  this,  in  construction  of  statutes,  327-334. 

that  apportionment  is  just,  343. 

in  support  of  tax  titles,  477-481. 

cannot  supply  the  want  of  a  record,  481. 


936  LAW   OF   TAXATION. 

PRESUMPTION  —  continued. 

in  favor  of  the  purposes  for  which  taxes  are  laid,  105,  112. 
in  favor  of  joint  ofScial  action,  259. 
in  favor  of  action  of  persons  assuming  to  be  officers,  253. 
that  assessment  is  properly  made  to  person  unknown,  397-8. 
that  process  fair  on  its  face  is  lawful,  798. 
(See  Process.) 

PRICE— 

at  tax  sale  must  be  paid  down,  498. 
inadequacy  of,  will  not  defeat  sale,  499. 
estimating,  for  the  purposes  of  taxation,  409. 

PRIMA  FACIE  RIGHT  — 

to  lands,  wiU  constitute  cloud  upon  title,  778. 
(See  Cloud  Upon  Title.) 

PRIMARY  SCHOOLS  — 

(See  Education;  School  Districts.) 

PRINCIPAL  AND  AGENT  — 
(See  Agent.) 

PRINCIPLES  — 

of  apportioning  taxes,  34. 
of  constitutional  protection, 

(See  Constitutional  Principles.) 
underlying  special  assessments,  269,  606. 

(See  Assessments,  Local.) 
habUity  of,  to  erroneous  application,  does  not  invalidate,  608. 
of  representative  government,  protect  the  right  of  local  taxation,  688- 

703. 
of  equity, 

(See  Maxims.) 

PRINCIPLES  OF  TAXATION— 

that  taxes  must  be  regular  and  orderly,  3. 

apportioned  by  some  uniform  ratio  of  equality,  3,  140. 

each  person  contributing  in  proportion  to  his  revenue,  8. 

the  tax  as  to  time,  sum  and  manner  of  payment  to  be  certain,  8. 

to  be  levied  at  the  time  and  in  the  manner  most  convenient  for 

payment,  8. 
to  take  from  the  people  as  little  as  possible  over  what  is  brought  to 
the  treasury,  8,  9. 
that  taxes  should  bear  some  proportion  to  what  government  protects,  19. 
should  be  laid  by  the  people's  representatives,  41,  59,  324. 
who  must  select  the  subjects  of  taxation,  171,  200. 
ought  to  select  for  the  heaviest  taxes  prejudicial  commodities,  583. 
that  taxes  must  be  laid  according  to  the  law  of  the  land,  51. 
only  to  provide  for  public  necessities,  54. 
and  for  the  public  good,  54. 
and  for  public  purposes,  55,  126. 

which  the  legislat\ire  must  declare,  103. 
and  only  within  the  jurisdiction  of  the  government  layii^  them,  55. 
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PRINCIPLES  OF  TAXATION  — contmued. 

that  the  sovereignty  is  not  to  delegate  its  power,  61. 

nor  bargain  it  away,  66. 
that  one  sovereignty  is  not  to  tax  another,  83-90. 
that  revenue  laws  are  not  to  be  strained  by  construction,  265-279. 
that  in  collection  private  convenience  must  yield  to  pubhc  necessity. 
433,  762,  773,  818. 
but  leaving  every  man  a  remedy  in  the  law,  361,  746. 
that  the  law  favors  the  efforts  of  the  citizen  to  preserve  his  estate  from 

forfeiture,  532. 
that  it  allows  moral  obligations  to  be  recognized  in  taxation,  127. 

and  justifies  special  bm-dens  in  return  for  special  benefits,  606-608. 
and  leaves  local  communities  to  regulate  concerns  that  are  exclu- 
sively thou:  own,  678,  689,  699. 

PRIVATE  CORPORATIONS  — 
protection  of  charters  of, 

(See  Chaktke;  Coepoeations  ;  Feanchise.) 
organized  for  charity,  etc.,  may  be  aided  by  the  government,  135. 

PRIVATE  ENTERPRISES  — 

taxes  cannot  be  laid  in  aid  of,  115-117,  126. 
employment  of  the  eminent  domain  in  aid  of,  116,  117. 

PRIVATE  PURPOSES  — 

taxation  must  not  be  for,  103-117,  126,  127. 

but  pensions,  bounties,  etc.,  may  be  paid,  111,  136. 

(See  PuEPOSES  OP  Taxation.) 
discriminations  for  protection, 

(See  Peotection.) 

PRIVATE  RIGHTS  — 

(See  Constitutional  Peinciples.) 

PRIVATE  SCHOOLS  — 
taxation  in  aid  of,  133. 

PRIVATE  WAYS  — 
taking  land  for,  118. 
taxation  for,  is  inadmissible,  114. 
effect  of  existence  of,  in  case  of  local  assessment,  646. 

PRIVATE  WRONGS  — 

misuse  of  corporate  powers  may  constitute,  764. 

injunction  in  such  case,  765. 
redress  of,  in  tax  cases, 

(See  Remedies  foe  Excessive  and  Illegal  Taxation.) 

PRIVILEGES  — 

taxes  on,  95,  96,  179,  181,  183,  192,  193,  197,  198,  199,  571-573. 
usually  confined  to  employments  which  are  exceptional,  571. 
are  usually  collected  in  the  form  of  license  fees,  572. 
when  failure  to  pay  tax  may  render  the  business  illegal,  573. 
taxing  successions  as,  584. 
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PRIVILEGES  —  continued. 

taxing  amusements  as,  581,  584. 

of  citizens  of  other  states,  must  not  be  abridged  in  taxation,  50-63, 

licenses  are,  596. 

PRIVILEGES  OF  CITIZENS  — 

taxation  of  property  or  business  in  the  state  does  not  abridge,  99. 

unless  it  discriminates  against  them,  99. 
difiEerent  modes  of  procedure  in  taxation  do  not  abridge,  100. 
nor  requiring  foreign  corporations  to  submit  to  special  conditions,  100. 
making  right  to  carry  on  business  depend  on  time  of  residence  does,  99. 

PROCEEDINGS  — 

in  assessing  lands  for  taxation, 

(See  Assessment.) 
in  the  levy  of  special  assessments, 

(See  Assessments,  Local.) 
irregular,  correction  of  by  amendment, 
(See  Amendments.) 
correction  of,  by  statute, 

(See  Curative  Laws.) 
correction  of,  by  judicial  action, 

(See  JxTDiciAL  Corrections.) 
correction  of,  by  re-assessments, 
(See  Re- assessments.) 
to  compel  performance  of  official  duty, 

(See  Mandamus.) 
dilatory,  in  tax  cases,  statutes  to  prevent,  719,  763,  818. 

PROCESS  — 

if  on  its  face  apparently  valid,  will  protect  officer  executing  it,  797. 
importance  of  this  mle,  798. 
does  not  protect  officer  against  consequences  of  his  own  illegalities, 

801. 
protects  collector,  though  a  party  is  unlawfully  taxed,  799. 
or  though  the  tax  was  not  lawfully  voted,  799. 
or  though  the  party  arrested  had  been  discharged  in  bank- 
ruptcy, 799. 
what  is  not  fair  on  its  face,  800. 

tax  roll  is  not,  if  certificate  attached  is  not  valid,  800. 

or  if  the  warrant  shows  that  an  illegal  tax  is  included,  800. 

or  if  an  affidavit  attached  appears  to  have  been  made  prematurely, 

800. 
or  if  the  warrant  does  not  emanate  from  the  proper  officer,  800. 
defects  which  do  not  vitiate,  801. 
buHdiag  up  title  upon,  801. 
abuse  of  authority  under,  443,  803. 

(See  Trespasser  ab  Initio.) 
for  collection  of  tax  from  personalty, 
(See  Distress  of  Goods.) 
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PEOCESS  —  continued. 

to  compel  performance  of  official  duty, 

(See  Mandamus.) 
in  the  case  of  illegal  taxation, 

(See  Remedies  for  Excessive  and  iLLEaAL  Taxation.) 
summary,  against  collectors,  717-723, 

(See  Collector  of  Taxes.') 

PRODUCTION  — 

taxation  of  land  by,  36. 

PROFESSIONS  — 
taxation  of,  576. 

PROFITS  — 

apportionment  of  taxes  by,  571. 
taxes  on,  381-383. 
meaning  of,  231. 
(See  Income.) 

PROHIBITION  — 

of  importation,  by  excessive  duties,  13. 
of  occupations  not  licensed,  572. 

the  licensed  occupations  are  privileges,  573,  584. 
of  occupations  under  the  police  power,  593-596,  603. 
taxes  should  not  go  to  extent  of,  12. 

PROHIBITION  OF  REMEDIES  — 
(See  Injunction  ;  Replevin.) 

PROHIBITION,  WRIT  OF  — 
remedy  by,  in  tax  cases,  833. 
right  to,  may  be  taken  away,  749. 

PROHIBITIONS  ON  THE  STATES  — 

not  to  impair  the  obligation  of  contracts  in  taxing,  66. 
not  to  tax  the  agencies  of  government,  56. 

or  commerce  regulated  by  congress,  90-98. 
not  to  tax  imports  or  exports  without  consent  of  congress,  90. 
not  to  levy  duties  of  tonnage,  91. 
not  to  abridge  the  privileges  and  immunities  of  citizens,  99. 

(See  Constitutional  Principles;  LnnTATioNs  on  the  Taxino 
Power-.) 
PROHIBITORY  LIQUOR  LAW  — 

does  not  preclude  taxation  of  hquors,  594. 

PROMISE  — 

town  vote  to  refund  illegal  taxes,  when  it  amounts  to  a,  791. 
(See  Nudum  Pactum.) 

PROOF  — 

of  giving  notices,  should  recite  the  manner  in  which  they  were  given, 
386. 
general  averment  of  legality  not  sufficient,  336. 
sufficient  if  it  complies  vrith  statutory  form,  487. 
strictness  required  in  making,  487. 
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PROOF  —  continued. 

of  tax  proceedings  must  be  made  by  the  record,  333. 

(See  Record.) 
of  right  to  redeem,  need  not  be  presented,  540. 
onus  of,  in  case  of  tax  sale, 

(See  Sat.r  op  Lands  fok  Taxes.) 
of  legal  existence  of  a  school  district,  790. 
of  tax  proceedings,  in  order  to  justify  the  collector,  798. 
PROPERTY  — 

is  a  creature  of  the  law,  34. 
constitutional  protection  to, 

(See  Law  of  the  Land.) 
taxation  of,  by  value,  35-39. 

justification  of,  even  -when  apparently  oppressive,  77S. 
local  assessments  upon,  617. 
public,  not  to  be  taxed,  81. 

(See  Public  Pkopertt.) 
ta^xable,  what  is  undeistood  by,  173,  379,  373. 

of  private  corporations  may  be  taxed,  though  the  franchise  is  taxed, 
323-333. 

(See  Corporations.) 
impossibility  of  avoiding  duplicate  burdens  on,  319-334 

(See  Duplicate  Taxation.) 
of  municipal  corporations,  constitutional  protection  to,  688-703. 
assessment  of,  for  taxation,  351-438. 

(See  Assessment.) 
distress  and  sale  of,  for  taxes,  438. 
^       (See  Distress  of  Goods.) 
collection  of  tax  by  detention  of,  444. 
sale  of  real,  for  taxes,  444,  469. 

(See  Sale  of  Lands  for  Taxes.) 
redemption  of,  from  tax  sales,  533. 

(See  Redemption.) 
taxation  of,  does  not  preclude  taxation  of  business,  578. 
levies  upon,  for  purposes  of  regulation,  583. 

(See  Police  Power.) 
recovery  of,  after  sale  for  taxes,  549. 
destroyed  by  rioters,  compensation  for,  686. 
apportionment  of,  on  division  of  municipality,  185,  339,  685,  687, 
PROPRIETORS  — 

of  wet  lands,  assessments  upon  for  draining,  53,  64,  616,  664. 

(See  Adjacent  Proprietors;  Ownbes.) 
PROSPECTITE  ACTION  — 

statutes  are  to  have,  unless  the  contrary  intent  appears,  190. 
the  principle  appUed  to  tax  laws,  393. 
PROSPECTIVE  HEALING  ACTS  — 
right  of  states  to  pass,  308. 
providing  for  re-assessments,  309. 

(See  Curative  Laws.) 
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PROTECTION  — 

and  taxation,  are  reciprocal,  2,  19-25. 

right  of  the  people  to,  entitles  government  to  tax,  19. 

value  of,  to  life  and  liberty,  cannot  be  estimated,  20,  24. 

attempts  to  apportion  taxes  by  value  of,  24. 

against  calamities,  taxation  for,  138,  590,  620. 

of  property  by  constitutional  principles, 

(See  Law  of  the  Land.) 
against  ojjpressive  taxation, 

(See  Political  Remedies  ;  Principles  of  Taxation.) 
against  pernicious  occupations,  etc. ,  by  discriminating  fees,  etc.  ,594-596. 

(See  Police  Power.) 
taxation  for,  12,  13,  34. 

PROTECTIVE  DUTIES  — 

are  levied  in  some  cases,  12,  33,  111. 

PROTEST  — 

when  neglect  to  make,  will  preclude  complaining  of  a  tax,  809. 
illegal  tax,  paid  without,  caimot  be  recovered  back,  809. 
exceptions,  805,  806. 

PUBLIC  BUILDINGS  — 
special  taxation  for,  610. 
compulsory  local  taxation  for,  680,  697. 
(See  Compulsory  Local  Taxation.) 

PUBLIC  CORPORATIONS  — 

(See  Municipal  Corporations.) 

PUBLIC  DEBT  — 

taxation  for  payment  of,  101,  138. 
of  municipalities,  compulsory  taxation  for,  685. 
ma-ndamus  to  compel  levies  for,  685,  735,  744 
(See  Debt,  Public.) 

PUBLIC  DOMAIN  — 

not  taxable  by  the  states,  87-89. 
possessory  rights  on,  may  be  taxed,  87. 
(See  Reservation.) 

PUBLIC  GOOD  — 

taxes  must  be  laid  for  the,  55,  606,  616. 

questions  of,  must  be  determined  by  the  legislature,  55,  103. 

but  its  determination  must  not  be  merely  colorable,  46,  111,  641. 
(See  Policy.) 
PUBLIC  GROUNDS  — 

purchase  of,  by  a  town,  139. 
(See  Parks.) 
PUBLIC  HEALTH  — 

(See  Health.) 
PUBLIC  INSTRUCTION  — 
(See  Education;  Schools.) 
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PUBLIC  LANDS  — 

(See  Public  Domain.) 

PUBLIC  MONEYS  — 

treasurer  responsible  for  safe  keeping  of,  711. 
impolicy  in  accumulations  of,  8,  9. 
misappropriation  of, 

(See  MiSAPPKOPEIATION.) 

PUBLIC  PEACE  — 

compulsory  tajcation  by  municipalities  for,  681. 
losses  by  breaches  of,  compensation  for,  686, 

PUBLIC  POLICY  — 

forbids  officer  who  sells  being  purchaser,  493. 

favors  redemption,  533, 

maxims  of,  in  the  levy  of  taxes,  8-11,  341,  586, 

(See  Policy.) 
exemptions  based  on  considerations  of, 

(See  Exemptions.) 

PUBLIC  PROPERTY  — 

of  the  United  States,  not  taxable,  87-89. 

of  the  state  and  its  municipahties,  is  presumptively  excepted  from  tax 

laws,  173-174,  177. 
may  be  assessed  for  local  improvements,  307-309,  653. 
assessed  and  sold  by  mistake,  831, 

PUBLIC  PURPOSES  — 

taxes  must  be  laid  for,  55,  103,  139, 
what  are,  104-139. 
general  meaning  of  the  term,  113. 
must  pertain  to  the  district  taxed,  140. 

(See  Purposes  of  Taxation.) 
specification  of,  in  advance  of  tax,  113. 
PUBLIC  SCHOOLS  — 
tajcation  for,  85-87. 
(See  Education.) 
PUBLIC  SECURITIES  — 

are  not  taxable  by  the  states,  84,  85,  380,  383. 
of  the  states  and  their  municipalities,  taxation  of.  88. 
investing  capital  of  corporation  in,  does  not  preclude  taxation  of  fran- 
chise, 84. 
shifts  to  evade  taxation  by  means  of,  415-417. 
PUBLIC  SQUARE  — 
taxation  for,  129. 
PUBLIC  USES  — 

taking  property  for,  113-118,  337,  613,  634. 

(See  Eminent  Domain.) 
what  will  justify  taxation,  103-133. 
(See  Purposes  op  Taxation,) 
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PUBLIC  VENDUE  — 
tax  sale  at,  344. 

PUBLIC  WORSHIP  — 

taxes  cannot  be  levied  for  purposes  of,  118. 
houses  of, 

(See  Churches.) 
PUBLIC  WRONGS  — 

in  the  case  of  illegal  corporate  action,  764. 
in  the  misapplication  of  public  moneys,  818. 
correction  of,  by  poHtical  action, 

(See  Political  Remedies.) 
correction  of,  by  mandamus, 

(See  Mandamus.) 

PUBLICATION  — 

(See  Notice.) 

PUNISHMENT— 

(See  FoEFEiTUEES ;  Penalties.) 

PURCHASER— 

by  executory  contract,  may  redeem,  539. 

at  sheriff's  sale,  may  redeem,  539. 

subject  to  assessments,  may  contest  them,  637. 

may  be  made  personally  liable  for  tax  on  lands  bought,  439. 

must  take  title  subject  to  right  to  re-assess  taxes,  311. 
(See  Bona  Fide  Purchaser.) 
PURCHASER  AT  TAX  SALE  — 

who  may  not  be,  500-509. 

must  take  the  risk  of  the  title,  476. 
(See  Caveat  Emptor.) 

may  have  mandamus  to  compel  issue  of  certificate,  743. 
or  of  deed,  742. 

may  be  compelled  to  assign  on  redemption,  544. 

right  of,  to  redeem  from  prior  sales,  534. 

notice  by,  to  owner  of  land  purchased,  536. 

cannot  be  compelled  to  accept  redemption  of  undivided  interest,  534. 

frauds  of,  in  redemption  may  be  relieved  against,  535-6. 

right  of,  cannot  be  acquired  by  stranger,  540. 

may  accept  redemption  without  strict  compliance  with  the  statute,  541. 

cannot  add  to  conditions  of  redemption,  543. 

rights  of,  pending  redemption,  542. 

time  to  redeem  from,  cannot  be  enlarged,  544-546. 

lien  of,  for  taxes  when  title  defective,  546. 

suit  of,  to  foreclose  redemption,  545. 
PURPOSES  OF  TAXATION  — 

what  are  admissible,  103-139. 

legislature  must  decide  upon,  41-48,  103-108. 

limits  of  judicial  authority  in  respect  to,  104-106. 

how  affected  by  the  grade  of  government,  108,  109. 
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PUEPOSES  OF  TAXATION  — continued, 
purposes  in  general,  109-117. 

wiU  not  embrace  private  business  enterprises,  115-117,  126, 
general  enumeration  of,  106,  117,  138. 
religious  instruction,  118. 
secular  instruction,  119-124. 
public  charity,  124 
moral  obligations,  110,  111,  127. 
amusements  and  celebrations,  128,  129. 
highways  and  roads,  130. 
canals,  raOroads,  etc.,  131-134. 
municipal  purposes,  134,  135. 
military  bounties.  111,  136. 
the  public  health,  137. 
protection  against  calamities,  138. 
payment  of  the  public  debt,  138. 
interest  need  not  be  exclusively  public,  139. 
for  what  the  municipalities  may  be  compelled  to  tax,  680-688. 
for  what  they  cannot  be,  688-703. 
must  pertain  to  the  districts  taxed,  140-168. 
construction  of  statutes  as  to,  277-279. 

Q. 

QUALmnNG— 

by  officer,  proof  by  parol  of,  257. 

effect  of  failure  in,  355. 
QUARANTINE  REGULATIONS  — 

state  power  to  make,  93. 
QUESTIONING  OFFICIAL  TITLE  — 

in  case  of  usurpers,  251. 

in  case  of  officer  de  facto,  253. 

QUIETING  TITLE  — 

bin  may  be  filed  for,  by  claimant  of  lands  in  possession,  783. 

whether  this  may  be  done  in  case  of  proceedings  void  on  their  face,  783-4 

cannot  be  done  by  one  not  in  possession  against  one  who  is,  784. 
QUO  WARRANTO  — 

against  officers  de  facto,  253. 

for  usurpation  of  corporate  powers,  832. 

by  state  to  restrain  unlawful  taxation,  822. 

not  adapted  to  the  redress  of  individual  wrongs,  823. 


E. 

RAILEOAD  COMPANIES  — 

may  be  taxed,  though  made  use  of  by  government,  88,  89. 
on  government  reservations  taxable,  87. 
are  taxable  on  their  land  grants,  88,  89. 
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RAILROAD   COMPANIES— continued. 

cannot  be  taxed  on  freight  carried  from  state  to  state,  96. 

nor  on  the  use  of  locomotives  and  cars  run  from  state  to  state,  96. 
may  be  taxed  on  locomotives  as  property,  96. 
cannot  be  taxed  on  their  bonds  held  by  non-residents,  33,  33. 
taxation  for,  131-134. 

valuation  of  franchises  of,  for  taxation,  337,  383. 
commutations  for  taxation  of,  309-313. 

construction  of  exemption  from  taxation  in  charters,  304-313. 
tax  on  capital  of,  236,  233. 
taxation  on  gross  receipts,  8,  96-98,  311. 
effect  of  consolidation  upon  taxation,  313. 
wharf-boats,  etc.,  of,  whether  taxable,  311. 
lands  owned  by,  when  taxable,  310,  311. 
taxation  of  by  net  earnings,  176. 

not  to  be  discriminated  against  in  taxation,  176,  180,  183. 
taxation  of  in  unorganized  territory,  184. 
apportionment  of  value  of  road  by  length,  197. 
exemption,  whether  transferable,  211,  213. 

whether  general  exemption  will  apply  to  machine  shops,  etc.,  310: 
value  of  property  in,  is  included  in  tax  on  shares,  236. 
tax  on  interest  paid  by,  is  a  tax  on  the  creditor,  331. 
may  be  taxed  on  franchise,  and  also  on  property,  333. 
exemption  of  property  from  taxation,  held  to  exempt  franchise  also,  333. 
tax  on  capital  stock,  held  to  exempt  the  franchise,  333. 
may  stipulate  in  the  charter  to  pay  the  state  a  proportion  of  earnings,  334. 
shares  in,  owned  by  resident,  whether  to  be  regarded  as  personal  prop- 
erty "  within  "  a  city,  279. 
rolling  stock  of,  where  to  be  assessed,  369,  384. 

whether  to  be  treated  as  real  or  personal,  368-9. 
property  of,  may  be  taxed  as  personal,  if  statute  so  provides,  369. 
districts  for  taxation  of,  383. 
personalty  of,  should  be  assessed  at  the  place  of  the  business  office,  378- 

384. 
track  of,  cannot  be  assessed  as  non-resident  lands,  386, 
property  of,  is  subject  to  special  assessments,  650,  652. 

but  only  vsdth  reference  to  special  benefits,  650,  651. 
easement  of,  in  a  street,  does  not  preclude  special  assessments,  664. 

(See  COBPORATIONS.) 

KAILEOADS  — 

state  may  tax  for  constructing,  131, 
taxation  in  aid  of  construction,  131-184. 
(See  Railroad  Companies.) 
RAILWAYS,  STREET  — 

(See  Street  Railways.) 
RATES  — 

exemption  from,  how  construed,  307-809. 
for  construction  of  sewers,  616-619, 
(See  Water  Rate^.) 
60 
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EATrFTCATION  — 

by  town,  of  illegal  action  by  the  collector,  817. 

by  statute,  of  previous  action  taken  by  towns,  etc.,  136, 137. 

EEAL  ESTATE  — 

taxing  by  the  production,  26. 
taxation  by  rents,  26. 
taxation  by  value,  19,  35-40. 
assessment  of,  for  taxation,  392-414. 
how  to  be  described  in  assessment,  404. 
valuation  of,  for  taxation,  409. 
sale  of,  for  taxes,  444,  469. 

(See  Sajje  op  Lands  foe  Taxes.) 
forfeiture  of,  for  taxes,  461. 

(See  FoRFEaroRES.) 
redemption  of,  from  tax  sales,  533. 

(Seo  RBajEMPTioN.) 
recovery  of,  by  tax  piux;haser,  549. 

(See  Recovery  of  Lands  Sold  for  Taxes.) 
special  assessments  upon,  606. 

(See  Assessments,  Local.) 
outside  a  taxing  district,  whether  may  be  taxed  within  it, 

(See  EXTBATERRTTORTAT.  TAXATION.) 

what  taxation  of,  out  of  the  district,  is  irregular  merely,  748. 
tax  upon,  when  it  may  be  enjoined, 

(See  EQxnTY,  Court  of.) 
cloud  upon  title  m^ay  be  removed  in  equity, 

(See  Clotid  Upon  Title.) 
quieting  title  to, 

(See  QuiETiNQ  Tttle.) 
joinder  of  complaints  in  case  of  Blegal  taxation  of, 

(See  Joint  Complaints.) 
equity  not  the  proper  tribunal  for  trying  titles  to,  788. 
right  of  claimant  in  possession,  to  jury  trial  o£  his  claim,  784. 
improvements  upon, 

(See  Bettekments;  Improvements.) 
personal  liability  for  taxes  and  assessments  ttpon, 

(See  Personal  Liability.) 
acquiring  right  to,  by  adverse  possession, 

(See  Adverse  Possession  ;  Limitation,  Statutes  of.) 
judicial  sales  f  cm:  taxes,  357-362. 

EEAL  PEOPERTY  — 

meaning  of,  in  tax  laws,  366-369. 

separate  classification  of  as  urban  and  rural  in  cities,  156, 196. 

EE-APPOETIONMENT  — 

of  cost  of  road  in  several  towns,  682. 

of  debts  among  municipalities,  185,  239,  685,  687. 


EE-ASSESSMENTS  — 

curing  defects  in  taxation  by,  309,  313. 

incase  of  tax  under  an  unconstitutional  statute,  313. 

recognizing  equities  in,  393. 

cannot  apply  to  void  tax,  300,  310,  313. 

may  be  ordered  to  correct  neglect  of  apportionment,  etc.,  313. 

judgment  against  a  tax  does  not  preclude  a  re-assessment,  313. 

may  be  had  in  case  of  local  taxes,  318. 

authority  to  make,  may  be  reason  for  setting  aside  irregular  levies,  759. 

EEBELLION  — 

collection  of  federal  taxes  during  the,  346. 
(See  Civil  Wae.) 

RECALLING  LICENSES  — 
power  of,  604. 
whether  fees  must  be  returned  on,  604. 

RECEIPT— 

for  taxes,  is  evidence  of  payment,  450,  453. 

RECIPROCITT  — 

of  duty  as  between  the  tax  payer  and  the  state,  19. 

RECITALS  — 

in  process,  how  they  may  affect  its  validity  as  a  protection,  800. 

in  tax  deeds,  496,  513. 

corrections  in,  by  amendment,  314-323. 

(See  Amendments.) 
what  necessary  to  show  jurisdiction  of  court,  535-537. 
in  judgments  for  taxes,  530. 
in  case  of  summary  proceedings  against  collectors,  721-3. 

RECLAMATION  OF  LANDS  — 
(See  Dbains.) 

RECORD  — 

of  tax  deed,  549. 

failure  to  make,  wiU  not  preclude  redemption,  533. 

RECORDS  — 

amendment  of  defects  in,  313-323. 

(See  Amendments.) 
purchaser  of  lands  is  supposed  to  examine,  311. 
ta^  purchaser  must  take  notice  of,  818. 

(See  Caveat  Emptor.) 
levy  of  taxes  must  appear  by,  389. 
assessors  may  rely  upon  votes  appearing  by,  340. 
secondary  evidence  of,  when  lost,  340. 
want  of,  cannot  be  supphed  by  presumption,  481. 
of  tax  judgment,  529. 
reviewing  defects  in,  on  certiorari,  753. 

(See  Ceetiorabi.) 
fatal  defects  on  face  of,  will  preclude  tax  being  cloud  on  the  title,  779. 
protection  of  assessors  by,  789. 
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EECOEDS — continued. 

tax  payer  must-  take  notice  of  defects  in,  811. 
of  sale,  are  better  evidence  than  the  certificates,  511. 
RECOVERY  OF  LANDS  SOLD  FOR  TAXES  — 
general  remedy  by  ejectment,  549. 
special  rules  sometimes  provided,  549. 
payment  for  betterments  as  a  condition,  554. 
payment  of  taxes,  whether  may  be  required,  650-554. 
short  limitation  acts  for,  555-564. 

construction  of  that  of  Pennsylvania,  558. 
of  that  of  Wisconsin,  559. 
of  that  of  Iowa,  561. 
of  that  of  Maryland,  563. 
of  that  of  Louisiana,  563. 
of  that  of  Arkansas,  568. 
of  that  of  Alabama,  563. 
of  that  of  Michigan,  564. 
of  that  of  Kansas,  564. 
of  that  of  Colorado,  564. 
adverse  possession  under,  565-567. 
"  color  "  or  "  claim"  of  title,  567-569. 
"  ti-ue  owner  "  in  case  of,  560. 
equity  not  the  proper  tribunal  for,  784. 
right  to  jury  trial  when  suit  is  brought  for,  784. 
RECOVERY  FOR  TAXES  ILLEGALLY  COLLECTED  — 
cannot  be  had  if  tax  merely  irregular,  804,  808. 

may  be  had  against  assessors  who  have  acted  without  jurisdiction,  789. 
or  against  collector  whose  process  is  void,  800. 
or  if  he  makes  himself  trespasser  ab  initio,  443,  802. 
but  not  after  moneys  paid  over  by  him,  803. 
may  be  had  against  collector  of  customs,  794,  804. 
may  be  had  against  town,  county,  etc.,  804,  814. 
what  are  the  conditions  to  such  recovery,  805. 
the  suit  must  be  for  money  actually  paid  over,  805. 
it  can  only  be  for  void  taxes,  805,  808. 

and  only  for  what  the  municipaUty  has  received  for  its  own  use,  806. 
cannot  be  had  for  taxes  voluntarily  paid,  805,  809. 
even  though  the  levy  was  unconstitutional,  809. 
immaterial  that  the  party  did  not  know  his  legal  rights,  809. 
or  that  the  oificer  collecting  was  not  of  municipal  appointment,  807. 
what  are  voluntary  payments,  809. 
not  those  made  under  protest,  809,  810. 
or  to  relieve  goods  from  seizure,  813. 
or  under  compulsion  of  process,  813. 
no  defense  that  money  has  been  paid  over  to  contractor,  807. 
statutory  changes  in  rules  of  recovery,  813. 
demand  not  necessary  before  suit,  815. 
what  interest  recoverable  on,  815. 
from  the  state,  must  be  obtained  by  legislation,  804, 
(See  REruNDm0.) 
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EEDEMPTION  — 

right  to  make  not  to  be  prejudiced  by  amendment,  333. 

is  favored  by  the  policy  of  the  law,  533. 

statutes  for,  are  liberally  construed,  533. 

is  a  statutory  right,  533. 

statutory  conditions  to,  535. 

courts  cannot  give  where  the  statutes  do  not,  534r-536. 

pendency  of  civil  war  does  not  enlarge  time  for,  534. 

cases  of  minors,  etc.,  sometimes  specially  provided  for,  534. 

statutory  provisions  for  foreclosing,  536. 

necessity  that  these  be  strictly  observed,  536-538. 
who  entitled  to  make,  538. 

purchaser  by  executory  contract,  539. 

tenant  in  common,  539,  540. 

original  owner,  though  there  is  a  tax  title,  538. 

wife,  having  a  homestead  right,  538. 

lien  creditor,  538. 

purchaser  at  sheriff's  sale,  539. 

one  in  possession  claiming  title,  539. 

dowress,  539. 

husband,  of  the  wife's  lands,  539. 

mortgagee  or  his  assignee,  539. 

guardian,  539. 

not  a  mere  stranger,  540. 
relief  in  cases  of  accident  or  fraud,  540,  541. 
can  be  none  against  the  party's  own  mistakes,  541. 
purchaser  may  accept,  waiving  conditions,  541. 
purchaser  or  officer  cannot  impose  conditions  on,  543. 
effect  upon  title,  543. 

when  purchase  of  tax  title  wUl  be  held  to  be,  501,  503,  504,  505,  543. 
foreclosing  by  statutory  suit,  545. 
statutory  lien  for  taxes  when  title  defective,  546-548, 
legislature  cannot  enlarge  time  for,  after  sale,  544. 

whether  it  may  shorten  time,  545. 
control  of  purchases  by  the  state,  545. 

right  of  one  who  makes  to  compel  assignment  to  himself,  544. 
rights  of  parties  pending,  548. 

REFUNDING  — 

by  the  state,  of  illegal  taxes,  706,  753. 

by  municipalities,  of  taxes  collected  for  their  use,  753, 

officers  have  no  general  authority  for,  753. 

when  may  be  compelled  by  mandamus,  733. 

REFUSAL — 

to  assess  a  person,  who  loses  right  to  vote  in  consequence,  791-3. 

of  auditing  boards  to  allow  claims,  may  be  corrected  by  mandamus,  729. 

to  perform  official  duty,  how  correotedj 

(See  Mandamus.) 
to  levy  tax  to  pay  judgment,  etc.,  685, 
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EEFUSAL  —  continued. 

of  municipalities  to  perform  state  duties,  680. 
to  perform  political  duties, 
(See  PouiiCAL  Duties.) 

EEGRADING— 

of  streets,  taxation  for,  613. 
EEGULAEITY— 

of  tax  sales  must  be  shown  by  piircliaser,  473-481,  517-533. 

(See  Sale  of  Land  for  Taxes.) 
want  of,  when  may  be  corrected  by  statute, 

(See  Curative  Laws.) 
correcting,  record  to  show, 

(See  Amendments.) 

EEGULATION  — 
taxation  for,  13. 

burdens  imposed  under  the  police  power  for,  586-605. 
(See  Police  Power.) 

EEJECTING  TAXES  — 

when  may  be  compelled  by  mandamus,  733,  741. 
requiring,  on  certiorari,  757. 

EELATION  — 

of  protest,  to  a  time  preceding  payment,  813, 
of  tax  deed,  to  time  of  purchase,  543. 

EELATOE  — 

in  tax  cases,  when  private  parties  may  be,  736,  765, 
when  law  officer  of  the  state  should  be,  765. 
(See  Law  Officer  op  the  State.) 

EELEASE  OF  GOODS  — 

payments  made  to  obtain,  are  not  voluntary,  814 

EELEASE  FEOM  TAXATION  — 
(See  Contracts  ;  Exemptions.) 

EELIGIOUS  INSTRUCTION  — 
taxes  not  to  be  levied  for,  118. 

EELIGIOUS  PUEPOSES  — 
use  of  school-house  for,  118. 
taxation  for,  not  admissible,  118. 

EELIGIOUS  SOCIETIES  — 

what  protection  from  government  they  are  entitled  to,  118. 
exemption  of  property  of,  from  taxation,  119. 

must  be  strictly  constfUed,  305. 

do  not  preclude  special  assessments,  307,  653. 

exemption  ceases  when  property  is  sold  or  leased,  3l6,  Sllj  313. 
use  of  school-houses  by,  118. 
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RELINQUISHMENT — 
of  power  to  tax,  6&-83. 

EEMAINDER  — 

(See  SUEPLUS  MOMETS.) 

REMEDIAL  STATUTES  — 
what  are,  370. 

may  be  presumed  to  reach  back,  for  purposes  of  justice,  S93. 
the  proper  province  of,  551-554. 
laws  for  imposing  revenue  are  not,  371. 

REMEDIES  FOE  EXCESSIVE  AND  ILLEGAL  TAXATION— 
are  always  afforded  by  the  law,  47-53,  433,  746. 
by  abatement,  747. 

assessors  may  make,  while  they  retain  roll,  747. 

legislative  authority  may  make,  747. 

taxing  officers  must  have  authority  for,  747. 
hy  reviews  and  appeals,  747. 

these  by  assessors  or  by  appellate  board,  747,  748. 

need  not  apply  for,  if  tax  is  void,  748. 

the  proper  remedy  for  excessive  or  unequal  assessment,  748. 

decision  by  reviewing  authority  final,  748-753. 

for  irregular  assessment,  statutory  remedy  is  exclusive,  750. 

right  of  city  to  appeal,  750. 
by  refunding,  753. 

officers  cannot  refund  without  express  authority,  753. 
by  certiorari,  753. 

the  remedy  at  commoa  law,  753. 

the  writ  not  of  right,  753. 

promptness  required  in  applying  for,  755. 

the  writ  only  brings  up  the  record,  755,  759. 

discretionary  action  not  reviewed  on,  755. 

only  reaches  jurisdictional  questions,  756,  757. 

what  will  be  set  aside  upon,  758,  759; 
by  injunction,  760,  761. 

mischievous  use  of  this  writ,  763. 

conditions  imposed  on  issuing,  763. 

not  generally  awarded  in  case  of  personal  taxes,  773-775, 

except  to  prevent  irremediable  mischief,  773. 

not  awarded  to  restrain  political  action,  769. 

nor  for  merely  excessive  assessments,  775. 

nor  for  merely  irregular  assessments,  775-778. 
what  are  not  merely  irregular,  777. 

case  of  personal  taxes  in  respect  of  land,  778. 

joint  complaint  by  several  persons,  when  allowable,  769. 

allowed  in  oases  of  fraud,  784. 
by  removing  cloud  from  title,  T78, 

what  constitutes  a  cloud,  779-783. 
by  having  title  quieted,  783. 

for  this,  complainant  must  have  possession,  784, 
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REMEDIES  FOR  EXCESSIVE  AND  ILLEGAL  TAXATION  — continued. 
hy  action  against  assessors,  786. 

this  wiU  not  lie  for  mere  errors,  786-789. 

will  lie  in  case  of  excess  of  jurisdiction,  789-793. 

and  wliere  by  neglect  a  party  is  deprived  of  his  rights,  793. 

bad  motive  in  the  assessor  will  give  no  right  of  action,  79&-795. 
by  action  against  supervisor,  795. 

what  necessary  to  his  justification,  795,  796. 
by  resisting  collection,  796. 
by  action  against  collector,  797. 

his  protection  by  his  process,  797-801. 

fatal  defects  in  process,  800. 

process  does  not  protect  against  his  own  illegalities,  801. 

these  rules  apply  to  federal  collectors,  803. 
in  case  of  illegal  corporate  action,  764. 

in  incurring  debts,  764. 

who  to  apply  for,  765. 

in  attempted  misappropriations,  766-768. 

necessity  for  promptness,  768. 
where  tax  payer  is  unlawfully  set  into  new  municipality,  768. 
prayer  for  must  not  be  too  broad,  764. 
to  prevent  multiplicity  of  suits,  764. 
to  protect  value  of  securities,  773. 
by  action  against  town,  etc.,  804. 

this  only  lies  when  tax  was  void,  805,  808. 

and  when  payment  was  compulsory,  805,  809-813. 

and  after  money  is  paid  over  by  collector,  805. 

and  where  party  has  not  elected  to  proceed  against  the  oflScer, 
805. 

case  of  statutory  action,  804,  806. 

municipality  only  liable  for  taxes  collected  for  itself,  806. 

when  cause  of  action  accrues,  807. 

not  important  that  collector  was  not  of  local  election,  807. 

all  payments  are  presumed  to  be  voluntary,  810. 

what  are  not,  814,  815. 

recovery  limited  to  amount  received,  815. 

demand  in  case  of,  815. 

recovery  of  interest,  815. 

no  action  on  implied  warranty,  818. 

case  of  misapplication  by  corporation,  818. 
by  replevin  of  goods,  818. 

this  sometimes  taken  away,  818,  819. 
by  prohibition,  833. 
by  quo  warranto,  832. 
by  mandamus,  to  strike  Ulegal  assessment  from  the  roll,  733,  743. 

to  compel  allowance  for  illegal  taxes  paid,  733. 
estoppel  against  resorting  to,  819-831. 
political  redress, 

(See  PoLiTiOAL  Remedies.) 


INDEX.  953 


REMEDY— 

on  contract,  pertains  to  the  obligation,  76,  81. 

for  false  ofilcial  return,  261. 

by  suit  for  recovery  of  taxes,  435. 

by  suit  to  enforce  redemption,  535,  536. 

(See  Collection  of  Taxes.) 
by  suit  against  collector  of  taxes,  704. 
on  collector's  bond,  706. 
summary  against  collectors,  717. 

(See  Collector  of  Taxes.) 
for  neglect  of  official  duty, 

(See  Mandamus.) 
to  recover  lands  sold  for  taxes, 

(See  Recovery  op  Lands  Sold  for  Taxes.) 
against  corporations  for  neglect  of  officers,  816. 
limitation  of  time  to  apply  for, 

(See  Limitation,  Statutes  of.) 
political,  833. 

(See  PouTiOAi  Remedies,) 

REMITTING  TAXES  — 

power  for,  will  not  authorize  exemptions,  COO. 

officers  can  only  make  for  legal  cause,  201. 

general  power  for,  cannot  be  given  to  supervisors,  301. 

REMOVAL  — 

summary,  of  collector,  731. 

of  persons  taxed,  from  the  district,  801. 
REMOVAL  OF  CLOUD  UPON  TITLE  — 

(See  Cloud  Upon  Title.) 

RENTS— 

taxation  of,  26. 

offset  of,  against  redemption  moneys,  534. 

REPAIRING  WAYS  — 

special  assessments  for,  615. 

(See  Assessments,  Local;  Highways.) 

REPAYING  STREETS  — 

right  to  levy  special  assessments  for,  615. 

REPEAL  — 

by  implication  from  general  laws,  not  favored,  394, 

construction  of  acts  of,  394. 

of  exemptions,  general  right  of,  69,  304.    . 

exceptions  to  this,  66-83. 
of  local  powers  to  tax,  18,  19. 
of  law  under  which  collector's  bond  was  given,  716. 

REPLEVIN  — 

for  property  seized  for  tax,  818. 

liabUity  of  the  process  to  abuse,  818. 

the  remedy  sometimes  taken  away,  439,  818. 
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REPLEVIN  —  continued. 

this  does  not  take  away  right  of  third  person,  819. 

nor  of  one  not  liable  to  taxation,  819. 
collector  cannot  defend  action  of,  unless  tax  was  legal,  801. 

EEPORTS,  OFFICIAL  — 
(See  Rbtuens,  Official.) 

REPRESENTATION — 

and  taxation  go  together,  59-63,  343,  678. 
origin  of  this  maxim,  58. 
meaning  of,  in  America,  58. 
application  of,  to  local  taxation,  678-703. 
precludes  levy  of  taxes  by  the  executive,  58. 
does  not  insure  low  taxes,  59. 

is  only  fuUy  true  when  applied  to  the  state  at  large,  59. 
does  not  preclude  taxes  on  those  who  cannot  vote,  59. 
application  of  maxim  to  federal  government,  60. 
(See  CoMPTJLSOEY  Local  Taxation.) 

REPRESENTATIVES  — 

of  the  people,  must  grant  taxes,  43,  58. 

responsibility  of,  to  the  people,  the  security  against  oppressive  taxation, 
5,  107,  241-243,  823. 
(See  Political  Remedies.) 
who  to  have  a  voice  in  choosing,  59,  60. 

REPUBLIC  — 

arbitrary  power  does  not  exist  in,  632-634, 

REPUBLICAN  GOVERNMENT  — 
principles  of, 

(See  Constitutional  Petnciples.) 

REPUDLATION  — 
by  states,  73-75. 
by  municipalities,  75-77. 

EEPITTED  AUTHORITY  — 

of  one  assuming  to  be  an  oflBcer,  249-255. 

(See  Officebs.) 

REQUEST  — 

for  jury  trial  when  the  right  is  given,  756. 
RESERVATIONS  — 

persons  living  on,  not  taxable  by  the  state,  35,  371. 
RESIDENCE  — 

personal  assessments  to  be  made  at  place  of,  369,  371,  373. 
(See  DoMiciLB.) 
RESIDENT- 

out  of  state,  not  personally  taxable  witMn  it, 
(See  Non-residents.) 

out  of  district,  may  be  taxed  on  property  in  it,  59,  60. 
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RESIDENT  LAISTDS  — 

taxation  of,  separate  from  non-resident,  395,  396. 

(See  Real  Estate.) 
personal  liability  for  taxes  on, 
(See  Personal  Liability,) 
RESIDUE  — 

(See  SuBPLXTS  Moneys.) 
RESPONSIBILITY  — 

of  representatives  to  their  constituents,  the  security  against  oppressive 
taxation,  5, 107. 
(See  Repeesentattvbs.) 

RESPONSIBILITY,  PERSONAL  — 
(See  Personal  Ltabilxty.) 

RESTRAINING  COLLECTION  — 
(See  Injunction.) 

RESTRAINTS  — 

on  the  power  to  fax, 

(See  Limitations  Upon  the  TAxmq  Power.) 
taxation  for  purposes  of, 
(See  Police  Powiii.) 

RESTRICTIONS - 

on  the  power  of  the  states  to  tax,  66-83. 

(See  Constitution  op  the  United  States.) 
on  the  power  of  the  United  States  to  tax, 

(See  Constitution  of  the  United  States  ;  Cchststitutional  Pein- 

CIPLES.) 

on  municipal  powers  to  tax,  what  are,  345. 
are  sometimes  the  purpose  in  taxation,  13,  593-3. 
(See  Police  Power.) 

RETAILERS  — 

of  liquors,  taxation  of,  580,  594,  603,  604. 
(See  Spirituous  Liquors.) 
RETROSPECTIVE  LEGISLATION  — 

may  cure  want  of  power  to  tax,  137. 

presumption  against  intent  to  adopt,  391-3. 

for  curing  defects  in  tax  proceedings,  397-308. 
(See  Curative  Laws.) 
RETROSPECTIVE  TAXATION  — 

may  be  imposed,  391-393. 

presumed  intent  not  to  impose,  391-333, 
RETURNS,  OEFICIAL— 

in  general  are  conclusive,  360,  361. 

officer  liable  for  false,  361. 

of  assessment,  414. 

liability  for  failure  to  make,  803. 

of  failure  to  collect  tax,  454,  537, 
disproving,  360,  456,  537. 

of  sale  ol  lands,  513. 
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REVENTJE  — 

taxation  must  be  for  purposes  of,  11,  111,  113. 
other  incidental  purposes, 

(See  Policy.) 
not  the  purpose  of  police  taxation,  586-588. 

(See  Police  Power.) 
license  fees,  when  are  for,  597. 
farming  out  the,  434.  • 

contracts  in  fraud  of,  are  void,  433. 
collection  of  the,  433-468. 

(See  Taxation  ;  Taxes.) 

REVENUE  LAWS  — 
what  are,  365. 
general  purpose  of,  11. 

in  some  states  originate  with  the  popular  house,  43. 
construction  of,  in  general,  363-394. 
requirement  of  specification  of  purpose  in,  335-337. 
for  local  taxation,  constmotion  of,  376. 
du-eotory  and  mandatory  provisions  in,  380-391. 
presumption  against  retrospective  action  of,  391. 
(See  Construction.) 

REVENXJE  STAMPS  — 

collection  of  taxes  by,  31,  460. 
not  taxable  by  the  states,  85. 

REVIEW  OF  ASSESSMENTS  — 
boards  for,  418,  431. 

right  of  parties  to  notice  of  meeting  of,  430,  431,  751. 
remedy  by,  in  case  of  excessive  taxation,  747-753. 
decision  of  board  of,  when  final,  748-750. 
failure  to  apply  for,  effect  of,  748. 
errors  in  decision  on,  do  not  invalidate  action,  750. 
certiorari  in  cases  of,  755,  758,  759. 
increasing  assessments  upon,  778,  785. 

REVISION  — 

of  i-evenue  laws,  construction  of,  395. 
(See  Repeal.) 

REVOKING  LICENSES  — 
right  of,  604. 

RHODE  ISLAND  — 

constitutional  provisions  of,  bearing  upon  special  assessments,  684. 

RIGHT  — 

to  a  remedy,  746. 

conditions  to  exercise  of,  459-461. 

constitutional, 

(See  Constitutional  Principles.) 
to  a  hearing, 

(See  Hearing.) 


INDEX.  95Y 

RIOTS  — 

taxation  to  indemnify  losers  by,  686. 
EIVERS  — 

protection  against  overflow  of, 
(See  Levees.) 

E0AD8  — 

taxation  for,  130, 

(See  Highways.) 
taxation  for,  under  legislative  compulsion,  682,  694-698. 

(See  CoMPULSOEY  Local  TAXATIO^f.} 
labor,  taxes  in, 

(See  Labor.) 
ofBcers  of,  not  liable  for  error  in  their  decisions,  787. 
ROBBERY  — 

under  the  forms  of  law  in  tax  cases,  46,  111,  641. 
of  collector,  711. 

ROLLING  'stock  — 

taxation  of,  369,  384,  603. 
RULES  — 

fixed,  taxation  must  be  based  upon,  3,  3. 
(See  PEiNcrpiJis  op  Taxation.) 
RULES  OF  CONSTRUCTION  — 

of  statutes  in  general,  263. 

of  revenue  laws,  265. 

of  local  powers  to  tax,  276. 
(See  CoNSTRUcyriON.) 
RULES  OF  EVIDENCE  — 

right  of  the  legislature  to  establish  and  change,  297. 

must  not  preclude  parties  from  showing  their  rights,  297. 

application  of,  to  tax  sales,  517. 
(See  Evidence;  Presumptions.) 

RURAL  LANDS  — 

in  cities,  sometimes  taxed  at  different  rates  from  other  city  property, 

156. 
brought  into  city  without  sufficient  reason,  taxation  of,  157. 

s. 

SACRIFICE  — 

in  taxation,  equaUty  of,  167. 
in  sale  of  land  for  taxes,  471. 

SAFE  KEEPING  — 

of  pubhc  moneys,  ofiScer  is  liable  for,  711. 

SALARIES  — 

of  federal  officers,  states  cannot  tax,  84. 

of  state  officers,  United  States  cannot  tax,  85. 

state  and  United  States  may  tax  those  of  theii-  own  officers,  583. 

collection  of  taxes  on,  433. 
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SALE— 

of  chattels  for  taxes,  438-443, 

(See  Replevin.) 
demand  of  the  tax  should  be  first  made,  443. 
misconduct  of  officer  may  render  him  trespasser,  443,  803. 
will  not  preclude  proceedings  being  set  aside  on  certiorari,  758. 
payment  of  tax  to  prevent,  is  payment  under  compulsion,  814. 
title  obtained  by,  is  not  warranted,  818. 

(See  Caveat  Emptor.) 
of  collector's  office,  effect  of,  357. 

SALE  OF  LANDS  FOR  ASSESSMENTS  — 
must  be  special  authority  for,  673, 
power  usually  conferred,  673. 
(See  Assessments,  Local.) 

SALE  OF  LANDS  FOR  TAXES  — 
collection  by,  444-456. 

conditions  precedent  must  be  observed,  454r-456. 
payment  or  tender  discharges  right  to  make,. 450-453. 
land  must  be  liable,  469. 
proceedings  must  be  regular,  469-473. 
regularity  of,  to  be  shown  by  purchaser,  473-477. 
rule  of  caveat  emptor  applies,  476. 
how  far  presumptions  may  support,  477-7481. 
special  authority  for,  481. 
notice  of,  483-487. 
description  of  land  in  notice,  486. 
must  be  made  at  time  and  place  appointed,  487. 
adjournment  of,  488. 
competition  must  be  allowed  at,  489. 
officer  cannot  buy  at,  493. 
must  be  of  separate  parcels  separately,  493. 
undivided  interests  may  be  sold,  493. 
surplus  bond  required  in  some  states,  495. 
excessive,  is  void,  496. 
must  be  to  highest  bidder,  498. 
must  be  for  cash,  498. 
must  not  be  for  more  than  is  due,  498. 
may  be  of  complete  title,  499. 
sale  of  leasehold  interest,  537. 
inadequacy  of  price  wiU  not  defeat,  499. 
what  persons  may  not  buy  at,  500-509. 

case  of  tenant  and  mortgagor,  500,  503. 

case  of  tenant  in  common,  503. 

case  of  vendee  in  possession,  503. 

case  of  an  agent,  503. 

case  of  mortgagee,  503. 

case  of  vendor,  505. 

case  of  party  in  possession,  506-509, 
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SALE  OF  LANDS  FOR  TAXES  —  continued, 
bids  by  state  or  county,  509. 
for  different  taxes  at  the  same  time,  511. 
certificate  to  purchaser,  511. 

how  issue  of,  compelled,  743. 
report  of  sale,  513. 
deed  and  its  requisites,  513-516. 

force  of,  as  evidence,  397-299,  517-533. 

how  execution  of,  compelled,  743. 
judicial  proceedings  for,  523-530. 

court  must  have  jurisdiction,  525,  528,  539. 

report  of  inability  to  collect,  536-7. 

notice  to  parties,  537. 

proceedings  are  in  rem,  537. 

wha*  defects  invstlidate,  527-530. 

confirmation  of,  who  may  oppose,  527. 

questions  of  regularity  concluded  by  judgment,  539. 
redemption  from,  532-548. 

(See  Redemption.) 
recovery  of  lands  sold,  549-569. 

(See  Recovery  of  Lands  Sold  pok  Taxes.) 
surplus  moneys,  compelling  payment  of,  743. 

SALES  OP  MERCHANDISE  — 

taxation  of,  31, 177. 

license  for  may  be  required,  603. 

taxation  of  business  of  selling, 
(See  Tradebs.) 

taxation  of  property  also,  578. 
SALOON  KEEPERS— 

(See  Spirituous  Liquors.) 
SANITARY  PURPOSES  — 

taxation  for,  137,  591,  684. 

special  assessments  for,  616-619,  654,  655. 
SATISFACTION-^ 

of  municipal  debts,  compelling  taxation  for,  685,  734. 

of  tax  on  lands  by  levy  on  goods,  454,  781. 

of  illegal  tax  voluntarily,  precludes  action  to  recover  back,  €09. 
(See  Voluntary  Payment.) 

SAVING  OF  EXPENSE  — 

not  a  sufiicient  reason  for  uniting  suits  in  equity,  771, 
(See  Joint  Complaints.) 
SAVINGS  BANKS  AND  SOCIETIES  — 

tax  on  deposits  in,  not  a  tax  on  property,  321. 

excise  taxes  upon,  377-383,  388. 

tax  on  deposits  invested  in  non-taxable  securities,  337, 
SCHOOL  DIRECTORS  — 

cannot  be  compelled  by  mandamus  to  abate  taxes,  731. 

permissory  authority  of,  to  make  exemptions,  209. 
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SCHOOL  DISTRICTS  — 

may  be  empowered  to  support  free  schools,  120,  348. 
non-residents  sending  to  school  may  be  taxed,  183. 
creation  of,  held  to  give  power  to  tax,  276. 
authority  of  to  tax  by  value  will  not  justify  poll  tax,  276. 
tax  not  designed  for  purpose  professed  will  be  enjoined,  838. 
meetings  in,  to  vote  taxes,  332-348. 

when  favorable  vote  of,  necessary  to  contract,  382. 

how  to  be  called,  834-337. 

can  act  only  when  legally  called,  335,  790. 

proof  of  due  caUing,  335. 

favorable  construction  of  votes  of,  337,  338. 

specifying  object  of  moneys  voted,  388. 

may  vote  tax  for  buildings  constructed  under  invalid  vote,  838. 

acquiescence  in  void  proceedings  does  not  confirm,  339.     ' 

record  of,  should  show  proceedings,  339,  340. 

evidence  in  aid  of  defective  record  of,  340. 

certify iug  votes  of,  to  taxing  officers,  341. 

record  of  vote  for  school  buildings  conclusive,  343. 
constitutional  provision  for  special  taxation  by,  held  not  self-executing, 

848. 
taxes  by,  are  not  witliin  a  limitation  of  town  taxes,  848. 
may  be  created  without  the  assent  of  people,  348. 
cannot  vote  to  build  school-house  on  site  not  legally  designated,  349, 
statutes  for  establishing  mandatory,  120,  282. 
exhaust  their  power  to  tax  by  one  annual  levy,  349. 
cannot  exceed  Umit  of  taxation  to  pay  judgment,  350. 
tax  pui'porting  to  be  voted  by  two  jointly,  held  void,  331. 
exemption  of  property  of,  from  taxation,  173-174. 

not  from  special  assessments,  652-3. 
people  of,  may  be  compelled  to  lay  taxes,  683-4. 
refunding  tax  m.oneys  on  division  of,  753. 
questioning  validity  of  organization  of,  754^5,  761,  768. 
should  be  party  to  suit  to  enjoin  taxes,  761,  768. 

state  -will  not  interfere  to  enjoin  tax  when  tax  payers  have  remedy,  765. 
tax  void  if  voted  by  illegal  meeting,  790. 
assessors  when  liable  for  levying  taxes  for,  790,  791. 
political  action  of,  not  controllable  by  mandamus,  734. 
officers  of,  not  liable  for  discretionary  action,  787-8. 
change  in  boundaries,  effect  of,  239. 
vote  of  taxes  cannot  be  coerced  by  mandamus,  784. 
informal  organization  of,  754,  768,  790. 

SCHOOL  PEOPEETY  — 

use  of,  for  religious  purposes,  118. 
exemption  of,  from  taxation,  125,  302. 
liability  of,  to  special  assessments,  652. 

general  exemption  of,  not  applicable  to  property  merely  held  for  rev- 
enue, 200. 
or  to  school  property  while  leased  for  other  purposes,  201. 
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SCHOOLS  — 

support  of,  a  prime  object  in  Ataerican  government,  119. 

generally  left  to  corporations,  119,  121. 
enumeration  of  some  iu  constitution  does  not  preclude  establishment  of 

others,  119. 
range  of  studies  admissible  in,  119. 
power  to  tax  for,  when  compulsory,  120,  282,  683. 
rules  of  admission  to,  must  be  impartial,  121. 
right  to  limit  attendance  to  residents,  121,  183. 
state  may  control  expenditures  for,  121,  684 
whether  separate  may  be  provided  for  colored  persons,  121. 
controlled  by  churches,  etc.,  assistance  to,  122. 
state,  may  be  aided  by  town  where  located,  123. 

whether  such  aid  can  be  compelled,  690,  697. 
private,  exemption  of  property  from  taxation,  125,  303. 
laws  for  may  be  different  in  different  counties,  188. 
what  is  a  free  pubhc  school,  203. 
recovery  for  taxes  unlawfully  exacted,  807. 
liability  of  assessor  in  levying  tax  for,  illegally,  790. 
construction  of  power  to  tax  for,  377-380. 
private,  aid  of  the  state  to,  123. 
voting  taxes  for, 

(See  Voting  thb  Taxes.) 

SCRIP  — 

payment  of  taxes  in,  14,  710. 

SECULAR  INSTRUCTION  — 

taxation  for,  119-124. 

(See  Schools.) 

SECURITIES— 
taxation  of, 

(See  Bonds  ;  Ceedits  ;  Mortgages  ;  Public  Securities.) 

SECURITY— 

required  of  county  treasm-er  does  not  release  county  from  liability  to 

state,  468. 
for  performance  of  collector's  duties, 
(See  COLLECToa  of  Taxes.) 

SEIZURE  — 

of  the  person  for  taxes,  264,  437,  574,  699. 
of  property  for  taxes, 

(See  Distress.) 
payment  of  tax  to  relieve  from, 

(See  Voluntary  Payment.) 
replevin  in  case  of  unlawful,  818. 

SELF-EXECUTING  PROVISIONS  — 

of  a  constitution,  what  are,  101,  336,  337. 

SEMINARIES  — 

exemption  of,  from  taxation,  303. 
61 
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SEPARATE  INTERESTS  — 

may  be  separately  valued  if  statute  so  provides,  411. 

and  separately  sold,  493. 
redemption  in  case  of,  534. 

SEPARATE  PARCELS  — 

separate  assessments  of,  400. 

(See  Grouping.) 
what  are,  403,  403. 
separate  sale  of,  493. 
must  not  be  divided  in  assessment,  401. 

SERVANTS  — 

taxation  in  respect  of,  29. 

SERVICES  — 

in  procuring  legislation,  payment  for,  135. 

SET-OFF  — 

of  demands  against  taxes,  not  allowed,  17. 
of  benefits  against  value  of  land  taken  for  streets,  613,  613. 
of  demands  receivable  for  taxes,  against  taxes  collected,  710. 
(See  Offset.) 

SEWERS  — 

construction  of,  may  be  ordered  under  police  power,  590. 

special  assessments  for,  613,  616-619,  641,  643,  658, 
(See  Assessments,  Local.) 

assessments  for,  in  England,  618. 

iUegal  exemption  from  tax  for,  216. 
SHARES  IN  CORPORATIONS  — 

(See  Stock  m  Coepokations.) 
SHERIFF  — 

(See  Collector  op  Takes.) 

SHIPS  — 

of  foreign  countries,  not  taxable,  19. 

tonnage  duties  on,  caimot  be  laid  by  states,  91-98. 

are  taxable  as  property  by  states,  91-93. 

tax  on  masters  of,  97. 

where  to  be  taxed,  373. 

SHORT  STATUTES  OF  LIMITATION  — 

(See  Limitation,  Statutes  of.) 
SHORTENING  TIME  TO  REDEEM— 

question  of  right  of,  544. 
SHOWS  — 

taxation  of,  39,  581. 
(See  Amusements.) 
SIDEWALKS  — 

delegation  of  authority  to  order,  65. 

construction  of,  under  police  power,  588. 

special  assessments  for,  613,  615. 
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SIGNING  — 

of  assessment  roll,  necessity  for,  413. 

signing  certificate  attached,  not  equivalent  to,  413, 

of  tax  roll  by  supervisors,  436,  437. 
SILENCE  — 

when  may  work  an  estoppel,  819-831. 
SINKING  FUND  — 

tax  for,  337-8. 
SITUS  — 

of  corporate  shares  for  taxation,  23. 

of  personalty  in  general,  33,  369,  373. 

of  credits,  21-23,  372. 

of  the  personalty  of  corporations,  369,  378,  384. 
SLEEPING  CARS  — 

taxation  of,  96,  97. 
SOLDIERS  — 

bounties  for, 

(See  Bounties.) 

exemption  of  property  from  taxation,  207, 

taxation  while  in  service,  204. 

SOUTH  CAROLINA  — 

constitutional  provisions  for  equal  taxation  in,  197. 

assessments  of  property  in,  must  be  by  value,  636. 
SOVEREIGN  POWERS  — 

apportionment  of,  in  government,  41. 

general  nature  of  the  division,  41-53. 
SOVEREIGNTY  — 

the  taxing  power  an  incident  of,  4. 

taxation  an  act  of,  300. 

of  state  or  nation,  not  to  be  invaded  by  the  other,  82-89, 
(See  Extraterritorial  Taxation.) 
SPECIAL  ASSESSMENTS  — 

(See  Assessments,  Local.) 
SPECIAL  BENEFITS  — 

levying  assessments  with  reference  to,  606-677. 
(See  Assessments,  Local.) 
SPECIAL  JURISDICTION  — 

of  courts  to  review  proceedings  in  taxation,  313. 

of  courts  to  render  judgments  for  taxes, 
(See  Judgment  for  Taxes.) 

to  review  assessments, 

(See  BoAHDS  of  Equalization  ;  Boards  of  Review.) 

SPECIAL  LAWS  — 

to  be  construed  as  leaving  general  in  force,  379,  395. 
implied  repeal  or  modification  of,  by  general  laws,  394. 
imposing  new  burdens,  should  be  prospective,  391-393. 
for  curing  defects  in  tax  proceedings, 
(See  Curative  Laws.) 
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SPECIFIC  TAXES  — 
what  are,  238. 

SPECULATION  — 

lands  held  for,  may  properly  be  taxed,  though  producing  no  income,  87. 
and- be  subjected  to  special  assessments  for  draining,  649. 
collector  not  to  make  use  of  his  oiHce  for,  711. 

SPIRIT  OF  THE  CONSTITUTION  — 

statutes  which  violate  are  not  necessarily  void,  695, 
(See  Constitutional  PiuNcaPLES.) 

SPIRITUOUS  LIQUORS  — 

why  especially  selected  for  taxation,  586. 

policy  in  indirect  taxation  of,  9. 

heavy  taxation  of,  sometimes  defeats  the  purpose,  83. 

manufacturers  and  dealers  in,  are  taxed  on  their  business,  580. 

stock  taxed  as  property  at  same  time,  580. 

discriminations  in  taxing  dealers,  581,  600. 

whether  one  licensed  as  a  tavern  keeper  may  sell,  581. 

taxation  of,  where  regulation  is  the  purpose,  603. 

may  be  taxed,  though  the  business  is  illegal,  594. 

tax  law  not  invalid  for  discriminating  against,  599,  603. 

power  to  declare  the  unUcensed  selling  a  nuisance,  603. 

license  fee  for  regulating  sale  of,  is  not  a  tax,  598. 

issuing  licenses  to  sell,  603. 

conditions  to  a  license  of  the  business,  603-4. 

revoking  Ucenses  to  sell,  604. 

SPORTS  — 

taxation  of,  39,  581. 
(See  Amusements.) 

SQUARES  — 

at  street  crossings,  assessments  for,  666. 
pubhc,  taxation  for,  139. 

STAMPS  — 

revenue,  are  not  taxable  by  the  states,  85. 
collection  of  taxes  in,  31,  460. 

STATE  — 

bids  by,  at  tax  sales,  509. 

power  of,  to  coerce  local  taxation,  678-700. 

(See  Compulsory  Local  Taxation.) 
power  to  compel  receipt  of  scrip  for  taxes,  14. 
repudiation  by,  73-75. 
control  of  municipalities,  143. 
remedies  of,  against  its  collectors,  704-733. 

(See  Collector  of  Taxes.) 
abatement  of  taxes  by,  747. 
refunding  of  illegal  taxes  by,  753,  804 
license  by,  cannot  be  nullified  by  county  or  town,  601. 
determination  of  tax  levy  for,  334. 

(See  LEaisLATrvE  Action;  Leoislattve  Power.) 
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STATE  BOARD  OF  EQUALIZATION— 

review  of  assessments  by,  431-433. 
STATE  BUILDINGS  — 

(See  PuBuc  Buildings.) 
STATE  CONSTITUTIONS  — 

(See  Constitutions  op  the  States.) 

STATE  INDEBTEDNESS  — 

payment  of  taxes  in,  14,  74r-5. 
exemption  of,  from  taxation,  304. 

STATE  LANDS  — 

taxation  of,  88.  , 

presumptively  not  taxable,  173-3. 
special  assessments  upon,  653. 

STATE  PAPER  — 

publication  of  notice  in,  484. 

STATE  PURPOSES  — 

taxation  for,  must  be  apportioned  through  the  state,  140-146. 

cases  of  state  buUdings  and  state  works,  153. 

taxation  by  municipalities  for,  680-688. 

what  are,  680-688.  ♦ 

(See  Purposes  of  Taxa.tion.) 
STATE  TREASURY  — 

refunding  illegal  taxes  received  at,  804. 
STATES  — 

may  require  taxes  to  be  paid  in  gold,  14. 

may  make  contracts  not  to  tax,  66. 

power  of,  to  tax,  how  limited  by  the  federal  constitution,  66-100. 
(See  Constitution  of  the  United  States.) 

general  right  of,  to  tax  and  select  the  subjects,.  164,  165,  300. 

STATUTES  — 

revenue,  what  are,  1,  43,  835. 

must  have  revenue  for  their  purpose,  11,  43. 
impairing  obligation  of  contracts  forbidden,  66-83, 

(See  Contracts.) 
construction  of,  in  general,  363-896. 

must  be  governed  by  the  intent,  364. 

must  find  intent  in  the  words  employed,  264. 

extrinsic  aid  to,  in  cases  of  doubt,  364. 
construction  of  revenue  laws,  365-375. 

leaning  should  not  be  to  liberal  construction,  374. 

penal  provisions  should  be  strictly  construed,  373-375, 
conferring  local  powers  to  tax,  should  be  strictly  construed,  278-379. 
directory  and  mandatory,  355. 

what  should  be  held  mandatory,  280-388. 

instances  of  directory  provisions,  255,  380-399. 
may  lay  taxes  retrospectively,  291. 

presumption  against  retrospective  effect,  293. 
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STATUTES  —  continued. 

curative,  the  various  classes  of,  397. 

establishing  conclusive  rules  of  evidence,  397. 

legislative  mandates,  399. 

for  special  cases,  300. 

what  is  within  their  compass,  297-308. 

prospective,  308. 

for  re-assessments,  309. 
may  give  summary  remedies  for  collection  of  taxes,  433,  438-9, 
allowing  redemption,  are  to  be  favorably  construed,  533. 
whether  redemption  can  be  shortened  by,  after  sale  made,  544. 

or  lengthened,  545. 
what  conditions  may  be  imposed  by,  in  suits  to  recover  lands  sold  for 
taxes,  553-555. 

(See  Recovery  of  Lands  Sold  fob  Taxes.) 
remedial,  what  are,  and  how  construed,  270-372,  298. 
of  limitation,  application  of  in  tax  cases,  555-569. 

(See  Limitation,  Statutes  of.) 
retrospective,  may  cure  defect  in  power  to  tax,  136. 
may  abate  taxes,  747. 

may  protect  officers  acting  in  good  faith,  791. 
taking  away  common  law  remedies,  818. 

or  remedies  in  equity,  763. 

STATUTORY  POWER  — 

divesting  one  of  his  estate,  must  be  strictly  construed,  384. 

and  strictly  executed,  384. 
tax  sales  are  made  under,  470. 

STATUTORY  REMEDY  — 

for  abatement  of  taxes,  747-750. 

must  be  sought  in  the  time  prescribed,  764. 

against  the  collector  and  his  sureties,  717-732. 

STAYING  COLLECTION  — 
(See  Injunction.) 

STEALING  FROM  COLLECTOR  — 

of  tax  moneys,  leaves  him  liable,  711. 

STEAMBOAT  — 

made  use  of  for  railroad  purposes,  question  of  exemption  in  case  of,  211. 

STOCK,  PUBLIC  - 

of  the  United  States,  not  taxable  by  the  states,  84. 
of  states  and  their  municipalities,  taxation  of,  304. 
investing  capital  of  corporation  in,  does  not  preclude  taxation  of  fran- 
chise, 84. 

STOCK  IN  CORPORATIONS  — 

to  be  taxed  where  owner  has  his  domicile,  22,  231-224,  373. 
subject  to  conditions  imposed  by  state  in  granting  permission  to  transact 
business,  100. 
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STOCK  IN  CORPORATIONS  — continued. 

when  taxation  of,  will  preclude  taxation  of  corporate  property,  311,  313. 

property  of  corporation  is  represented  by,  213,  331-238. 

when  exempt  from  taxation  where  corporation  is  exempt,  311. 

tax  on,  is  a  different  thing  from  a  tax  on  the  corporation,  331-338. 

sometimes  corporation  made  collector  of  taxes  upon,  433. 

sale  of,  by  process  fair  on  its  face,  passes  title,  440. 

held  by  non-residents,  cannot  be  taxed  to  corporation,  57. 

may  be  taxed  as  the  charter  shall  provide,  57,  100. 

meaning  of  the  word  "  stock  "  in  tax  laws,  379,  389. 

(See  Banks;  Coeporations ;  Raileoad  Companies.) 
STOCK  IN  TRADE  — 

may  be  taxed  though  the  business  is  taxed,  578. 

STOCKHOLDERS  — 

obtaining  lists  of,  by  mandamvs,  734. 
taxation  of, 

(See  Stock  in  Ooeporations.) 

STRANGER  — 

to  title,  cannot  redeem  from  tax  sale,  540. 
payment  of  tax  by,  451. 

STREAMS  — 

special  assessment  for  preventing  inundations  by,  448,  590,  620. 

STREET  LIGHTING  — 

special  assessments  for,  631. 

STREET  RAILWAYS  — 

taxation  of,  311,  329,  367,  603. 

assessment  of  track  of,  for  widening  the  street,  651. 

STREETS  — 

general  taxation  for,  610. 

special  assessments  for  land  taken  for,  613. 

for  cost  of  grading,  611,  613. 

for  paving  or  otherwise  improving,  147,  148,  611,  686, 

for  altering,  widening  or  extending,  613. 

forrepaving,  replanking,  etc.,  613. 

for  cost  of  curbstones,  etc.,  614. 

for  sidewalks,  588,  615,  643. 

for  sewers  for,  616,  641. 

for  water  pipes  in,  620. 

constitutional  objections  to,  623. 

apportionment  of  cost,  637-650. 

property  subject  to,  650. 

proceedings  in  levying  and  collecting,  653. 

payment  of,  from  special  fund,  668. 

personal  liability  for,  674. 
estoppel  of  parties  assessed,  by  failure  to  make  objections  in  due  season, 

819-821. 
dedication  of  land  for,  wiU  authorize  opening  at  expense  of  owners,  613. 
principle  of  assessment,  not  apphcable  to  county  roads,  695. 
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STRICT  CONSTRUCTION  — 
of  power  to  tax, 
(See  Power.) 
of  powei-  to  divest  one  of  his  estate, 
(See  Statutory  Power.) 

STRICT  EXECUTION  — 
of  authority  to  tax,  350. 
of  authority  to  sell  for  taxes,  470. 
of  authority  to  lay  special  assessments,  609,  759. 
of  authority  for  summary  remedies,  720. 

STRIKING  FROM  THE  ROLL  — 

of  property  not  taxable,  may  be  compelled  by  mandamtis,  733,  822, 
compelled  by  certiorari,  757. 

SUBROGATION  — 

where  one  has  paid  taxes  for  another,  466-468. 
case  of  mortgagor  and  mortgagee,  466. 
case  of  vendor  and  vendee,  467. 
case  of  tenants  for  life,  467. 
case  of  tenants  in  common,  467. 
payment  under  mistake  as  to  ownership,  467. 

SUBSIDIES  — 

distinguished  from  taxes,  2. 

SUBSTANTIAL  RIGHTS  — 

action  for  depriving  one  of,  792. 

irregularities  which  do  not  take  away,  will  not  render  tax  void,  757. 

SUCCESSIONS  — 

to  estates,  may  be  taxed  as  a  privilege,  584. 
taxation  of,  in  general,  8,  30,  206,  376,  397. 
of  an  alien,  may  be  taxed,  97. 
taxation  of  bequests  to  colleges,  etc.,  206. 

SUFFRAGE  — 

right  of,  sometimes  dependent  on  payment  of  taxes,  791-2. 

SUITS  — 

taxation  of,  31. 

collection  of  taxes  by,  15,  435. 

to  enforce  hen  for  taxes,  448^50,  546-548. 

to  foreclose  redemption,  545. 

to  obtain  redemption  in  case  of  fraud,  etc.,  540,  541. 

pending,  application  of  curative  laws  to,  307. 

(See  Actions;  Eqihty;  Remedies  for  Excessive  and  Illegal 
Taxation.) 
SUMMARY  REMEDIES  — 

for  collection  of  taxes,  necessity  for,  482,  704. 
are  not  unconstitutional,  47-53,  432,  439. 
against  collectors  of  taxes,  704-723. 
(See  Collector  of  Taxes.) 
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SUPERVISOR  — 

action  against,  795. 

protection  of,  by  certificate,  795. 

mandamus  to  compel  delivery  of  assessment  roll  by,  733. 

to  compel  levy  of  school  tax,  735. 

SUPERVISORS,  BOARD  OF—     • 

mandamus  vyill  not  be  issued  to,  vrhere  party  has  another  remedy,  727. 
may  be  compelled  by  mandamus  to  proceed  to  consider  an  account, 

739. 
may  be  compelled  to  aUovr  legal  accounts,  739. 
and  to  refvmd  moneys  illegally  collected,  743. 
and  to  assess  state  taxes,  735. 
and  to  levy  a  tax  to  pay  judgments,  etc.,  735-738. 
cannot  refuse  to  levy  a  tax  because  of  misapplication  of  moneys,  437. 

SUPPLEMENTARY  UST  — 

when  signing  of,  a  good  verification  of  the  original,  414. 

SUPPOSED  BENEFITS  — 

levy  of  assessments  by,  607. 
(See  Assessments,  Local.) 

SURETIES  — 

in  collector's  bond,  liability  of,  713. 

obligation  of,  is  strictissimi  juris,  713. 

are  only  bound  by  the  terms  of  their  bond,  713. 

alteration  in  the  obligation  discharges,  712. 

v?hether  extension  of  time  for  collection  wUl  discharge,  713. 

summary  remedy  against,  717-733. 

effect  of  change  of  law  upon  liability  of ,  715,  716. 

whether  liable  for  an  illegal  tax  collected,  803. 

SURPLUS  — 

of  insurance  company,  taxation  of,  386. 

SURPLUS  BOND— 
provision  for,  495. 
consequence  of  failure  to  give,  555. 

SURPLUS  MONEYS  — 

on  tax  sale,  disposition  of,  495. 

payment  of,  to  party  entitled,  how  compelled,  743. 

receipt  of,  does  not  estop  from  disputing  tax,  831, 

SWAMPS  — 

taxation  for  draining,  137. 

special  assessments  for  draining,  616. 

(See  Drains.) 
draining  under  the  police  power,  591. 

T. 

TAKING  AWAY  REMEDY  — 
cases  of,  762,  818. 

(See  Constitutional  Principles.) 
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TAKING  OF  PROPERTY— 
for  public  use, 

(See  Eminent  Domain.) 
for  taxes, 

(See  Distress.) 

TAJSraiBLE  PERSONALTY—  * 

taxation  of  where  located,  21,  56,  57,  873. 

TARIFF  — 

revenue,  33. 
protective,  34. 
prohibitory,  18,  113. 

(See  Duties  ;  Exports  ;  Imports.) 

TAVERNS  — 

taxation  of  keepers  of,  583. 
extent  of  license  to  keep,  581. 

TAX  COLLECTOR  — 

(See  Collector  op  Taxes.) 

TAX  DEED  — 

cannot  be  made  conclusive  of  title,  298-9,  517-522. 

right  of  highest  bidder  to,  498. 

execution  of,  514,  549. 

recitals  in,  513-516. 

does  not  prove  a  valid  sale,  297-299,  517-533. 

except  as  statutes  so  provide,  519-522. 
gives  no  title  tiU  after  time  for  redemption  has  expired,  542. 
errors  of  form  may  not  avoid,  515. 
error  in,  may  be  corrected  in  equity,  333. 

recording  of,  as  a  period  from  which  actions  may  be  limited,  549. 
constructive  possession  by  virtue  of,  565-567. 
when  it  does  not  give  color  of  title,  567,  568. 
setting  aside  as  a  cloud  on  title, 

(See  Cloud  Upon  Title.) 
mandamus  to  compel  delivery  of,  743. 

TAX  DUPLICATE  — 
issue  of,  424. 

(See  Collector's  Warrant.) 

TAX  LAWS  — 

what  are,  1,  365. 

(See  Revknue  Laws.) 
repeal  of,  terminates  proceedings  under  them,  18. 
construction  of,  263-294. 

(See  Construction.) 
for  curing  defects  in  proceedings,  297-823. 

(See  Curative  Laws.) 
enforcing  official  duty  under, 

(See  Mandamus.) 
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TAX  LAWS  — continued. 

limitations  on  the  power  to  pass, 

(See  Limitations  on  the  Taxing  Power.) 
should  aim  at  equality  in  the  burden  imposed,  164. 
may  make  exemptions,  171,  200. 
can  only  have  effect  through  official  action,  248. 
summary  remedies  under, 

(See  Summary  Remedies.) 
contracts  in  fraud  of,  are  void,  433,  434. 

TAX  LEGAL  IN  PART  — 

wlU  be  enjoined  only  when  the  legal  part  is  naid,  763. 
recovery  of  town  in  case  of,  816. 
replevin  in  case  of,  819. 

TAX  LEVY— 

authority  for,  334. 

(See  Voting  the  Tax.) 
is  void  if  excessive, 

(See  Excessive  Taxes.) 
enjoining,  760. 

(See  Equity,  Court  op.) 
whole  will  not  be  enjoined  to  redress  individual  wrongs,  763. 
setting  aside  on  certiorari, 

(See  Ceetioraki.) 
compelling  by  mandamus, 

(See  Mandamus.) 

TAX  PAYERS  — 

submission  of  question  of  taxation  to,  331. 

TAX  PAYERS'  LISTS  — 
objections  to,  35-37. 
requirement  of,  356-361. 
penalties  for  failm-e  to  hand  in,  357-361. 
taking  away  appeal,  for  refusal  to  hand  in,  358. 

TAX  PROCEEDINGS  — 

curing  defects  in,  by  statute,  397-308. 

by  re-assessments,  309. 

by  the  action  of  courts,  313. 

by  amendments,  313-333. 
what  departures  from  the  statutes  wiU  not  defeat,  389. 

(See  Irregularities.) 

TAX  ROLL  — 

premature  issue  of,  424. 
striking  property  from, 

(See  Striking  from  the  Roll.) 
warrant  to,  434^431. 

(See  Collector's  Warrant.) 
compelling  assessor  to  put  omitted  property  on,  733, 

and  to  deliver  correct  copy  of,  734. 
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TAX  SALES  — 

(See  Sales  of  Lands  for  Taxes.) 

TAX  WARRANT  — 

(See  Collector's  Warrant.) 

TAXABLE  PROPERTY  — 
meaning  of,  279. 
selection  of,  171,  200. 

TAXATION— 
definition  of,  1. 

and  protection,  are  reciprocal,  2,  19-35. 
differs  from  forced  contributions,  etc.,  2. 
must  have  equality  for  its  basis,  3,  143. 
unlimited  nature  of,  5,  82. 
is  submitted  to  as  a  hard  necessity,  5. 
direct  and  indirect,  6-8. 
maxims  of,  8-11. 
must  be  for  revenue,  11. 
i-egulation  may  be  a  purpose  in,  11,  13. 
discriminating  in,  for  protection,  13. 
jurisdiction  for,  19-35. 
should  be  in  proportion  to  benefits,  34. 
English,  35,  36,  35,  36,  40. 

heavy,  dates  from  the  time  power  of  the  commons  was  established,  59. 
power  of,  is  a  legislative  power,  41-53. 
colorable,  may  be  treated  as  void,  46. 
in  the  District  of  Columbia,  61. 
in  the  territories,  61. 
power  of,  not  to  be  delegated,  61-66. 

except  to  the  municipalities,  63. 
abridgment  of  power  of,  by  contracts,  66-83. 
general  purposes  of,  103-189. 

(See  PoRPOSES  OF  Taxation.) 
general  limitations  upon,  54-57. 
and  representation,  go  together,  58-61. 
agencies  of  government  not  subject  to,  83-86. 
districts  for,  140-163. 

(See  Apportionment.) 
extraterritorial,  55,  159-163. 
equality  and  uniformity  in,  164-236,  606,  638. 
duplicate,  sometimes  unavoidable,  219-284. 
presumption  against  intent  to  lay  duplicate,  337. 
exemptions  from,  171,  300,  214. 

(See  Exemptions.) 
accidental  omissions  from,  316. 
diversity  of,  in  different  districts,  335. 

distinguished  from  legislative  appropriation  of  private  property,  237, 
242,  634. 
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TAXATION  -  continued. 

and  representation  go  together,  58,  243. 
curing  defects  in,  297-323. 

(See  Tax  Proceedings.) 
restrictions  upon  municipal,  844. 
conditions  precedent  to,  348. 
repeal  or  modification  of  power  for,  294 
exhausting  authority  for,  349. 
official  action  in,  248. 

(See  Officers.) 
assessments  of  property  for,  851, 

(See  Assessment.) 
of  business  and  privileges,  570. 

by  federal  government,  570. 

what  to  be  deemed  privileges,  571. 

kinds  usually  taxed,  575-584. 
imposed  for  purposes  of  regulation  under  the  power  of  police,  586. 

(See  Police  Povter.) 
of  corporations,  377,  387. 

(See  Corporations.) 
of  railroad  companies,  383. 
of  insurance  companies,  386. 
of  national  banks,  389. 
by  special  assessment,  606. 

in  England,  618,  676. 

(See  Assessments,  Local.) 
compulsory  local,  678. 

admissible  in  matters  of  state  concern,  680. 

not  for  matters  of  mere  local  concern,  687-703. 

to  indemnify  for  losses  by  riots,  686. 

to  pay  corporate  debts,  685. 

general,  for  a  mere  local  purpose,  is  unjust,  606-7. 
enforcing  official  duty  iu  regard  to,  724. 

(See  Mandamus.) 
remedies  for  excessive  and  illegal,  746. 

by  abatement,  747. 

by  review  and  appeal,  747. 

by  refunding,  758. 

by  certiorari,  758. 

by  injunction,  760. 

by  several  jointly,  769. 

in  equity  to  remove  cloud  on  title,  778. 

in  equity  to  quiet  title,  788. 

in  oases  of  fraud,  784. 

by  suit  against  assessors,  786. 

by  suit  against  supervisor,  795. 

by  resisting  collection,  796. 

by  suit  against  collector,  796. 

by  action  against  collector  of  customs,  803. 
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TAXATION — continued. 

remedies  for  excessive  and  illegal,  by  siiit  against  town,  etc.,  804. 
in  tort  against  officers,  816. 
by  action  of  replevin,  818. 
by  mandamus,  833. 
by  prohibition,  833. 

TAXES  — 

definition  of,  1-4. 

jurisdiction  to  lay,  4^6,  19-35. 

classification  of,  3,  6. 

direct,  6. 

indirect,  6. 

masdms  of  policy  in  levying,  8-13. 

payable  in  kind,  13,  14. 

payable  in  labor,  14. 

capitation,  35. 

not  commonly  debts,  15-19. 

on  credits, 

(See  Bonds  ;  Credits  ;  Mortgages.) 
on  lands,  36, 
on  houses,  37. 
on  income,  38. 
on  employments,  38. 
on  carriage  of  property,  39. 
on  wages,  39. 
on  servants,  etc.,  39. 
^      on  interest,  30. 
on  dividends,  30. 

(See  Dividends.) 
on  successions,  30,  806. 

(See  ScrccESSiONS.) 
on  sales,  bills,  etc.,  31. 
on  newspapers,  31. 
on  legal  process,  31. 
on  consumable  luxuries,  32. 
on  exports,  33. 
on  imports,  33. 
on  corporate  franchises,  33,  23,  34. 

(See  Corporations.) 
on  property  by  value,  35-39. 
on  marriages,  40. 
on  amusements,  40. 
on  public  securities,  84. 

(See  Public  SEcxnuriBS.) 
specific,  175. 
on  licensed  ti-aders,  95. 

(See  Traders.) 
on  business,  570-585. 

(See  Business.) 
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TAXES  — continued. 

on  privileges,  571-585. 
on  offices,  583. 

(See  Offices.) 
on  national  banks,  389. 
apportionment  of,  2,  34,  140-163. 

(See  Apportionment.) 
maxims  governing  levy  of,  8-11. 

(See  Principles  of  Taxation.) 
are  pecuniary  contributions  when  not  otherwise  explained,  15. 
are  granted  by  the  people's  representatives,  41. 
to  be  levied  for  the  public  good,  54. 
to  be  for  public  purposes,  55. 
not  to  be  extraterritorial,  55,  159-163. 
right  to  representation  in  levying,  58-61. 
impairing  obligation  of  contracts  are  void,  66-83. 
on  agencies  of  federal  government  by  the  states,  83-90. 
on  agencies  of  state  government  by  United  States,  83-90. 
on  revenue  stamps,  etc.,  85. 
on  salaries  of  federal  and  state  officers,  84. 
on  travel,  86. 
on  the  public  domain,  87. 
on  railroads,  89,  99. 

(See  Railjjoad  Companies.) 
on  commerce  by  the  states,  90-98. 

(See  Commerce.) 
which  abridge  rights  of  citizens,  99. 

(See  Privileges  of  Citizens.) 
pmrposes  for  which  they  may  be  laid,  103-139. 

(See  PoRPOSES  of  Taxation.) 
how  direct  are  laid  by  the  United  States,  110. 
should  be  equal,  164^-171. 
invidious  discriminations  in  laying,  171. 
exemptions  from,  171-213. 

(See  Exemptions.) 
invidious  exemptions  from,  314r-316. 
duplicate  levies  of,  319-234. 
apportionment  of,  237-347. 

(See  Duplicate  Taxation.) 
commuting  for,  175,  187,  195,  234. 
official  action  in  levying,  248-263. 

(See  Officers.) 
construction  of  laws  for,  363-296. 

(See  Construction.) 
curing  defects  in  proceedings  to  obtain,  397-323, 

(See  Curative  Laws.) 
voting  of,  334-350. 
must  be  legislative  authority  for,  41,  324, 

(See  Voting  the  Tax.) 
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TAXES  —  continued. 

assessment  of  property  for,  351-433. 

(See  Assessment.) 
collector's  -warrant  for,  424-431. 

(See  Collector's  Wakeant.) 
collection  of,  433-468. 

(See  Collection  op  Taxes.) 
lien  of,  on  lands,  448-450,  546-548. 
collection  by  the  state  of  its  municipalities,  468. 
sale  of  lands  for.  111  448,  454-456. 

(See  Sale  op  Lands  foe  Taxes.) 
judicial  sales  for,  523-531. 

(See  Judgment  for  Taxes.) 
redemption  from  sales  for,  533-548. 

(See  Redemption.) 
proceedings  to  recover  lands  sold  for,  549-569. 

(See  Recovery  op  Lands  Sou)  for  Taxes.) 
under  the  police  power,  586-605. 

how  they  differ  from  other  taxes,  586-588. 
case  of  sidewalks,  588. 
case  of  sewers,  590. 
case  of  levees,  590. 
case  of  drains,  591. 
other  cases,  593. 
License  fees,  when  are,  572,  597-399. 
collection  of,  604. 
must  not  be  prohibitory,  598. 
special  assessments  not  classed  as,  207,  606. 

(See  Assessments,  Local.) 
enforcing  duties  in  levy  and  collection  of,  724-744. 

(See  Mandamus.) 
decision  of  proper  authority  as  to  amount  of  levy  cannot  be  controlled 

by  mandamus,  734. 
rejection  of,  when  illegal,  743. 

(See  Stkikino  from  the  Roll.) 
illegal,  collector  may  refuse  to  collect,  741. 
injustice  of,  cannot  defeat  them,  3,  45,  164^-168. 

or  excuse  officer  for  not  proceeding  with,  741. 
compelling  levy  of,  to  pay  judgments,  etc.,  735. 
levy  of,  by  municipahties  under  state  compulsion,  678-703. 

(See  Compulsory  Local  Taxation.) 
remedies  by  the  state  for,  against  collectors,  704. 

(See  Collector  of  Taxes.) 
remedies  where  they  are  excessive  or  illegal,  746-823. 

(See  Remedies  for  Excessive  and  Illegal  Taxation.) 

TAXING  DISTRICTS  — 

taxes  levied  must  pertain  to  the,  140. 

instances  of  violation  of  this  rule,  143, 
general  rule  as  to,  146. 
legislature  must  establish,  149. 
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TAXING  DISTEICTS- continued, 
different  for  different  purposes,  151. 
overlying,  153. 

(See  Districts.) 
taxation  beyond  limits  of,  159. 

(See  ExTEATEKRrroEiAL  Taxation.) 
in  cases  of  special  assessments,  143,  639, 
TAXING  POWER  — 

is  an  incident  of  sovereignty,  4. 

extent  of,  5,  101. 

proper  exercise  of,  affords  no  ground  of  complaint,  6. 

extent  of,  6,  54,  83. 

is  legislative  in  its  nature,  41-53. 

is  not  to  be  delegated,  43,  61-66. 

except  to  the  municipalities,  63. 
may  be  restrained  by  contracts,  66-73. 
limitations  upon,  by  constitutional  principles, 

(See  Constitutional  PiimciPLES.) 
limitations  upon,  by  the  federal  constitution, 

(See  Constitution  of  the  United  States.) 
state  restrictions  upon,  101,  102. 
construction  of,  in  general, 

(See  Construction.) 
local,  construction  of,  376. 

in  case  of  business  taxes,  574. 

in  case  of  levies  for  regulation,  588,  597. 
liability  of,  to  abuse,  105,  380. 
principles  on  which  it  should  be  employed, 

(See  Pkinciples  of  Taxation.) 
TEACHERS  — 

taxation  of,  577. 
TELEGRAPH  COMPANIES  — 

taxation  of,  96,  98,  188. 
TENANT  — 

assessment  of  land  to,  399. 

may  not  buy  landlord's  title  at  tax  sale,  500. 

(See  Occupant.) 
TENANT  FOR  LIFE  — 

assessment  of  land  to,  399. 
payment  of  taxes,  subrogation  in  case  of,  467. 
right  of,  to  redeem,  539. 
TENANT  IN  COMMON  — 

interests  of,  may  be  separately  assessed,  411. 

and  separately  sold,  411. 
cannot  buy  interest  of  the  others  at  tax  sale,  503. 
one  may  redeem  for  all,  539. 
redemption  of  separate  interest  by,  534,  539,  540. 
subrogation  in  case  of  payment  by  one  for  aU,  467. 
one  cannot  waive  illegalities  for  all,  831. 
,'-.'      63 
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TENDER  — 

extinguishes  lien  for  taxes,  453. 

wiU  prevent  a  sale,  453. 

must  be  of  the  full  amount  due,  453. 

for  purposes  of  redemption,  536. 

as  a  condition  to  recovery  in  ejectment,  551,  552. 

of  certificates  of  public  indebtedness,  for  license  fees,  603. 

in  settlement  with  collector,  710. 

on  obtaining  injunction,  783. 

TENNESSEE  — 

constitutional  provisions  for  equal  taxation  in,  197. 

assessments  of  property  in,  must  be  by  value,  636. 
TERRITORIAL  LIMITATION  — 

on  power  of  states  to  tax,  58-61. 

on  power  of  municipalities  to  tax,  159. 

(See  NON-EESIDENTS.) 

in  case  of  municipal  license  tax,  60. 

the  maxim  that  taxation  and  representation  go  together,  59. 

TERRITORIES— 

taxation  in,  60. 
TESTAMENTARY  GIFTS  — 

taxes  on,  30. 

(See  SoccESSiONS.) 

TESTIMONY  — 

(See  Evidence.) 
TEXAS  — 

property  in,  must  be  assessed  by  value,  636. 
THEATRICAL  EXHIBITIONS— 

taxation  of,  581. 
THEFT  — 

from  collector,  does  not  discharge  him,  711. 
THREAT  — 

of  ULegal  creation  of  corporate  debts,  764. 

of  illegal  enforcement  of  taxes,  760. 

of  illegal  distress,  is  compulsion,  814. 
(See  VoLUNTAET  Payment.) 
TIME— 

taxes  must  be  voted  at  the  proper,  385,  386. 

tax  payer  must  have  notice  of  that  fixed  for  appeal,  386. 

allowed  for  notices,  must  be  given,  387. 

proceedings  bad  if  statute  regarding,  is  not  observed,  385,  386,  387,  388, 
289,  290. 

when  sale  prematurely  made  cannot  be  validated,  306. 

of  sale,  notice  of,  487. 

computing,  in  case  of  notices,  434. 

to  redeem,  cannot  be  enlarged,  544. 

to  redeem,  shortening  the,  544. 

of  advertising,  to  cut  oflE  redemption,  537-8. 
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TITLE  — 

at  tax  sale  in  not  warranted,  476,  553,  818. 
trial  of,  549. 

(See  Recovery  of  Lands  Sold  fok  Taxes.) 
extinguishing  by  adverse  possession, 

(See  Limitation,  Statutes  of.) 
removing  cloud  upon,  778. 

(See  Cloud  Upon  Title.) 
quieting,  in  equity,  783. 

(See  QuiETiNa  Title.) 
collector  cannot  build  up,  if  tax  is  void,  801, 
tax  deed  as  evidence  of, 

(See  Tax  Deed.) 
purchaser  must  take,  subject  to  right  to  re-assess  a  tax,  311. 
power  to  divest,  must  be  strictly  construed  and  strictly  pursued,  286-7, 

470. 
under  patent,  what  is  proof  of,  550. 
under  tax  deed,  assailing  collaterally,  550. 

claim  of,  by  county  will  not  estop  it  from  taxing  to  possessor,  821. 
TITLE,  OFFICIAL  — 

not  to  be  questioned  collaterally,  253. 

questioning  on  quo  warranto,  252. 

questioning  in  suit  by  or  against  officer  de  facto,  253. 

TOLLS  — 

meaning  of  the  term,  4. 

for  use  of  state  improvement,  94. 

for  use  of  wharf,  588. 

TOLL  BEIDGE  — 

duplicate  taxation  in  case  of,  334. 

TOLL  HOUSE  — 

when  exempt  from  taxation,  213. 

TOLL  ROAD  — 

taxation  to  buy,  130. 

TONNAGE  — 

taxes  of,  not  to  be  laid  by  the  states,  91,  110. 
what  are,  91-93, 

TOOLS  OF  TRADE  — 

exemption  of,  from  taxation,  201, 

TORTURE  — 

employment  of,  in  taxation,  38. 

TOWN  AUDITORS  — 

action  of,  in  allowing  accounts,  not  to  be  reviewed  in  the  courts,  757. 
unlawful  allowances  by,  795. 

TOWN  BOARD  — 

levy  of  taxes  by,  339. 

members  of,  not  liable  for  errors  in  their  judicial  action,  788. 
(See  Judicial  Officek.) 
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TOWN  BONDS  — 

mandamus  to  compel  payment  of,  737-8. 
compulsory  levies  for  payment  of,  685. 
injunction  to  prevent  issue  of,  764. 

TOWN  MEETINGS  — 

remitting  taxes  by,  751. 
(See  Towns.) 

TOWN  PLATS  — 

questioning  in  tax  proceedings,  750. 
assessment  of  lots  and  blocks  upon, 
(See  Sepaeate  Parcels.) 

TOWN  PURPOSES  — 

repair  of  fire  engine,  134. 

lighting  streets,  184. 

compensation  for  use  of  building,  135. 

procuring  legislation,  135. 

purchase  of  a  pubho  square,  139. 

paying  bounties  for  military  services,  136. 

general  enumeration  of,  134,  278,  348-350. 

TOWN  TREASURER  — 

(See  Collector  of  Taxes.) 

TOWN  TRUSTEES  — 

UabiUty  of,  for  refusing  certificate,  796, 

TOWN  VOTE  — 

meetings  for,  333. 

(See  VouNG  the  Tax.) 
control  of,  by  the  courts, 

(See  Political  Action.) 
protection  of  officers  by,  799. 
what  win  constitute  a  promise  by,  791. 

TOWNS  — 

general  power  to  tax  usually  conferred  upon,  143,  679. ' 
purposes  of  taxation  by, 

(See  Town  Purposes.) 
apportionment  of  debts  and  property  on  division,  185,  339,  685,  687. 
must  have  legislative  power  to  tax,  334. 
requisites  of  legislation  for,  385-337,  339, 
contracting  debts  by,  337,  333. 
voting  taxes  by,  333. 

meetings  for  the  purpose,  333. 

how  appointed,  334. 

notice  of,  335. 

must  confine  themselves  to  the  purpose  of  the  call,  335, 

warrant  for,  336. 

action  of,  to  be  favorably  construed,  337. 

must  be  record  of,  339. 

proof  of  record  of,  when  lost,  340. 
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TOWNS -continued. 

voting  taxes  by;  meetings  for;  adherence  to  vote  essential,  341. 
certifying  the  vote,  341. 
submission  of  tax  to  tax  payers  only,  333. 
courts  cannot  control  political  action  of,  343,  343. 
restrictions  on  powers  to  tax,  344,  347-349. 

conditions  imposed  on  power  of  to  tax,  must  be  observed,  339,  346. 
legislative  control  over  taxation  by,  346-349. 
exhausting  power  to  tax,  349. 
strict  execution  of  power  by,  847. 
taxation  under  legislative  compulsion,  678-703. 
refunding  taxes  by,  753. 
liability  of,  for  illegal  taxes  collected,  805. 

only  attaches  where  the  tax  was  void,  805. 

and  was  paid  under  compulsion,  805. 

and  has  been  paid  over  by  the  officer,  805. 

what  is  a  compulsory  payment,  814. 
do  not  guaranty  correct  action  by  their  officers,  808. 
proper  action  against,  for .  money  collected,  815. 

extent  of  recovery  in,  815. 
not  liable  for  mistakes,  etc.,  of  officers  where  money  is  not  received,  816. 
cannot  defend  suit  for  illegal  taxes  by  showing  assessors  not  legally 

elected,  815. 
no  action  against,  where  the  proceedings  are  wholly  void,  815,  817. 
demand  not  necessary  before  suit,  815. 
recovery  of  interest  in  suit  against,  815. 
do  not  warrant  title  to  property  sold  for  taxes,  818. 

(See  Municipal  Coeporations.) 
allowance  of  moneys  to  collector  is  equivalent  to  payment  to,  815. 
indemnifying  collector  not  a  ratification  of  his  illegal  act,  817. 
suit  against,  on  promises,  791. 
not  liable  to  county  for  default  of  treasurer,  707. 
suit  by,  against  county  for  illegal  taxes  paid,  807. 

TRACK  — 

of  railroad  company,  assessment  of,  for  paving  the  street,  653. 

is  not  non-resident  land,  886. 
(See  Railroad  Companies.) 
TRACTS,  SEPARATE  — 

(See  Separate  Parcels.) 
TRADE  — 

what  taxation  of,  is  forbidden, 
(See  Commerce.) 
TRADERS  — 

discriminations  in  taxing,  95-97. 

licensed  to  trade  with  Indians,  not  taxable  by  states,  94. 

importing  goods,  not  taxable  by  states  as  importers,  95. 

exchange  and  money  brokers,  taxes  on,  97. 

dealing  in  articles  not  the  growth  of  the  state,  whether  specially  taxable 
on  their  business,  95. 
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TRADERS  —  continued. 

taxes  on  business  of,  as  a  privilege,  570,  571 

licensed  by  the  state,  cannot  have  the  license  nullified  by  city,  etc.,  573. 
may  be  taxed  by  state  and  municipality  under  proper  legislation,  573. 
license  of,  may  be  taxed,  573. 
power  to  tax,  construed  strictly,  574. 
graduating  licenses  of,  574,  579,  583. 
what  kinds  of,  generally  taxed,  575. 
taxes  on  auctioneers  and  commission  dealers,  577. 
on  merchants,  578. 

on  peddlers  and  transient  dealers,  579. 
on  butchers,  580. 
on  dealers  in  liquors,  580. 
for  regulation, 

(See  Police  Power.) 
TRANSIENT  DEALERS  — 
Uxation  of,  95-97,  579. 
fees  for  regulating  business  of,  603. 
TRANSPORTATION  COMPANY  — 

construction  of  exemption  for,  210. 
TRAVEL  — 

unlawful  taxation  of,  86,  87,  99. 

(See  COMMEECE.) 

TREASURER  — 

(See  Collector  of  Taxes;  Cottntt  Treasdeee. 

TREATIES— 

taxation  of  land  acquired  by,  88. 

taxes  in  violation  of,  100. 
TREE  PLANTING  — 

encouragement  of,  by  exemptions,  203. 

TRESPASS  — 

when  it  will  lie  against  assessors, 

(See  Judicial  Officee.) 
when  it  wiU  lie  against  collector, 
(See  Collector  of  Taxes.) 
against  supervisor,  795. 
TRESPASSER  — 

treasm-er  is,  if  he  proceeds  without  warrant,  424. 
TRESPASSER  AB  INITIO  — 

what  abuse  of  authority  wUl  render  the  officer  a,  442,  803. 
(See  Collector  of  Taxes.) 
TRIAL  — 

right  of  every  party  to, 

(See  Law  of  the  Land.) 
by  jury, 

(See  Jury  Teial.) 
of  question  of  corporate  indebtedness,  687-689. 


INDEX.  983 

TRIBUNAL  — 

right  of  every  one  to  an  impartial,  746. 

(See  Heaeing;  Law  of  the  Land.) 
what  is  open,  in  cases  of  taxation, 

(See  Remedies  foe  Excessive  and  Illeqai,  Taxation.) 
TRIBUTE  — 

distinguished  from  taxes,  3. 

TROVER  — 

action  of,  in  case  of  illegal  levies,  815. 

TRUE  OWNER  — 

who  deemed  to  be,  when  title  in  contest,  560. 

TRUST  — 

municipal  officers  hold  their  powers  in,  774. 

TRUSTEE  — 

cannot  buy  property  for  himself  at  tax  sale,  505-6. 
(See  Teusts.) 

TRUSTS  — 

property  belonging  to,  where  to  be  assessed,  375. 
abroad,  cannot  be  taxed  by  state,  816. 

TURNPIKE  — 

(See  Highways.) 

turnpike:  company— 

easement  of,  in  street,  wiE  not  preclude  special  assessment  to  improve 
it,  664. 
(See  Corporations.) 
taxation  for,  695. 

TYRANNY  — 

right  of  the  people  to  vote  the  taxes,  chief  check  upon,  in  some  coun- 
tries, 59. 
of  enforced  local  taxation,  669,  689. 


u. 

ULTRA  VIRES  — 

taxation  which  is,  is  void,  337,  439. 
contracts  void  which  are,  337,  338. 

(See  Nullity.) 
contractiag  debts  which  are,  may  work  irreparable  injury,  767. 
restraining  threatened  action,  767-8. 
interference  of  the  state  for  the  purpose,  764. 

UNANIMOUS  VOTE  — 
what  is  evidence  of,  658. 

UNCONSTITUTIONAL  LAW— 

contracts  cannot  be  established  by,  70. 
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UNCONSTITUTIONAL  TAX  — 

collector  may  refuse  to  collect,  710. 

collected,  must  be  accounted  for  by  collector,  706. 

voluntarily  paid,  and  paid  over  by  collector,  he  is  not  liable  for,  to  tax 

payer,  804. 
duplicate  taxes  not  necessaiUy  unconstitutional,  319. 

UNDIVIDED  INTERESTS  — 
separate  assessment  of,  399. 
separate  sale,  493. 
separate  redemption,  450,  534,  539. 
redemption  by  one  owner  for  all,  539. 

UNEQUAL  TAXATION  — 

impossibility  of  avoiding,  164. 

the  purpose  of  government  to  avoid,  164. 

what  does  not  create,  in  a  legal  sense,  169-171. 

special  exemptions  produce,  169. 

invidious  exemptions  not  allowable,  214. 

caused  by  accidental  omissions,  216. 

caused  by  fraudulent  assessments,  218. 

caused  by  duplicate  taxation,  219. 

not  caused  by  permitting  commutations,  234. 

caused  by  want  of  permanence  in  legislation,  236. 

not  supposed  to  flow  from  assessment  by  benefits,  606-7. 

does  not  necessarily  result  from  selecting  few  subjects  for  taxation,  164. 

legislature  must  determine  questions  of,  165,  570. 

abatement  in  cases  of,  127,  177,  180,  358,  747. 

(See  Remedies  for  Excesstve  and  iLUEaAL  Taxation.) 

UNIFORMITY— 

must  be  aimed  at  in  taxation,  164-236. 
constitutional  provisions  intended  to  secure,  175-200. 
apportionment  with  a  view  of  securing,  237. 
required  in  federal  duties,  imiDosts  and  excises,  110. 
general  consideration  of  questions  of,  164r-247. 

(See  Equauty.) 
appKcation  of  rules  of,  to  special  assessments,  606,  623. 

(See  Assessments,  Local.) 

UNITED  STATES  — 

may  levy  direct  taxes,  6. 
taxation  of  liquors  by,  33. 

of  exports,  33,  110. 

of  imports,  33,  110. 
general  right  of,  to  lay  taxes,  6,  110. 
tax  bills  to  originate  in  lower  house,  43. 
taxation  in  territories  by,  61,  570. 

in  District  of  Columbia,  61,  570. 
cannot  tax  the  states  or  their  agencies,  or  official  salaries,  85. 

or  their  municipal  corporations,  86. 
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UNITED  STATES  — continued. 

agencies  of,  not  taxable  by  states,  82-90. 

or  the  bonds,  stamps,  etc.,  of,  84,  85. 

or  the  public  domain,  87-89. 

or  other  public  property,  87,  88. 
the  commerce  power  a  restraint  on  taxation,  94-99. 
constitutional  limitations  on  power  to  tax,  110,  140, 
may  tax  for  bounties,  110. 
collection  of  taxes  by,  444,  456. 
taxation  of  business  by,  570,  571. 
licenses  by,  605. 

do  not  give  rights  as  against  state  laws,  605. 

not  granted  under  police  power,  605. 
interest  of,  in  railroad,  precludes  taxation  of,  88,  89. 
salaries  of  officers  of,  cannot  be  taxed  by  states,  85. 
contracts  to  defraud  revenue  of,  are  void,  433-4. 
special  regulations  for  collection  of  internal  revenue,  346. 
direct  land  tax,  collection  of,  246. 
tax  collectors  of, 

(See    COLLECTOB  OF  THE  CUSTOMS;   COLLECTOR  OP  INTERNAL  EEV- 
ENTIE.) 

UNITED  STATES  RESERVATIONS  — 

personal  assessments  of  people  living  upon,  55,  871 

UNITED  STATES  SECURITIES  — 
not  taxable  by  the  states,  84,  85. 
corporations  taxable  on  their  franchises,  though  moneys  invested  in,  84. 

UNJUST  TAXATION  — 

(See  Unequal  Taxation.) 
remedies  for, 

(See  Remedies  for  Excessive  and  Illegal  Taxation.) 

UNKNOWN  OWNERS  — 

assessment  of  lands  of,  397-8. 

notice  to  cut  off  redemption  in  case  of,  538. 
UNLAWFUL  CONTRACTS— 

those  made  under  unconstitutional  law  are,  70. 

those  in  fraud  of  the  revenue  are,  433. 

enjoining  making  of,  764-768. 
UNORGANIZED  TERRITORY  — 

taxation  in,  239. 
UNRESTRICTED  POWER  — 

to  tax,  does  not  exist,  3,  104. 

(See  Limitations  on  the  Taxing  Power.) 

in  case  of  municipal  taxation,  678-702. 
(See  Compulsory  Local  Taxation.) 

UNSEATED  LANDS  — 

separate  taxation  of,  393-396. 
meaning  of  the  term,  894. 
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UNSEATED  LANDS  —  continued. 

proceedings  in  selling  must  follow  assessment,  483,  536. 
notice  of  sale  in  case  of,  483,  538. 
surplus  bond  in  case  of,  495. 

USAGE  — 

cannot  change  the  law,  358. 

influence  of,  in  construction  of  town  powers,  139. 
(See  Custom.) 

USURERS  — 

impolicy  of  robbery  of,  7. 

USURPATION  — 

of  powers  not  conferred, 

(See  JuEiSDicTioN ;  Ndxlitt  ;  Ultra  Vires.) 

USURPERS  — 

distinguished  from  officers  de  facto,  351. 

inquiry  into  authority  of,  838. 

must  pay  over  public  moneys  collected,  356,  705. 

V. 

VACANT  TENEMENTS  — 

limitation  of  actions  in  case  of,  565. 

whether  holder  of  tax  title  has  consti'uctive  possession,  565-567. 

possession  in  case  of,  is  purely  matter  of  fiction,  566. 

VACATING  ASSESSMENTS  — 
proceedings  for,  on  certiorari, 

(See  Certioraki.) 
by  striking  property  from  the  roU, 

(See  STRiKiNa  from  the  Roll.) 

VALUATION  — 

necessity  for,  in  assessment,  176. 

of  franchise,  383. 

of  lands,  409-413. 

is  a  judicial  act,  410. 

cannot  be  made  by  legislature,  177,  410. 

effect  of  omitting  dollar  mark  in,  411. 

assessors  not  Uable  for  errors  in,  786. 

(See  Judicial  Officers.) 
remedies  for  excessive  and  illegal, 

(See  Remedies  for  Excessive  and  Illegal  Taxation.) 

VALUE  — 

taxation  of  property  by,  35-40. 

constitutional  provisions  for  taxation  by,  175-300,  626. 
imposition  of  duties  by,  338. 
assessments  by,  351-433. 
(See  Assessment.) 
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"VALUE  —  continued. 

certificate  to  assessment,  showing  how  value  estimated,  413. 
how  provisions  for  taxation  by,  afiect  special  assessments,  626. 
special  assessments  by,  649,  660 
(See  Assessments,  Locai..) 
VENDOR  AND  VENDEE  — 

payment  of  tax  by  one  for  the  other,  467. 

when  one  not  entitled  to  acquire  tax  title  as  against  the  other,  500-505. 
right  of  redemption  by,  538-9, 
VERIFICATION  — 
of  tax  hst,  357,  418. 
of  collector's  warrant,  437. 
of  assessment,  413,  777. 
of  notices  of  tax  sales,  484. 
VESSELS  — 

taxes  on,  91-94,  97,  373. 

(See  Ships.) 
of  foreign  countries,  not  taxable,  19. 
VESTED  RIGHTS  — 
under  contracts, 

(See  Contracts.) 
of  municipal  corporations  in  their  property,  700. 
cannot  be  taken  away  by  arbitrary  rules  of  evidence,  397. 
nor  by  legislative  mandates,  299. 

nor  by  statutes  which  undertake  to  heal  fatal  defects,  303,  306. 
(See  Law  of  the  Land.) 
VICINITY— 

meaning  of,  666. 
VILLAGES  — 

compulsory  taxation  by,  697. 

(See  Municipal  Corporations.) 
VIRGINIA  — 

provisions  for  equal  taxation  in,  199. 
property  in,  must  be  assessed  by  value,  636. 
VOID  AND  VOIDABLE  ACTION  — 

in  case  of  intruders  and  officers  de  facto,  251-356. 

VOID  ON  ITS  FACE  — 

tax  record  that  is,  creates  no  cloud  on  title,  779. 

process  that  is,  may  be  resisted,  796. 

process  that  is,  no  protection  to  collector,  799. 

what  wUl  render  process  invalid,  800. 

protection  where  one  of  two  tax  warrants  is  not,  803. 

VOID  SALE  — 

does  not  divest  the  lien  for  the  tax,  673. 

(See  Nullity  ;  Sale  of  Lands  foe  Taxes.) 
VOID  TAXES  — 

may  be  enjoined  though  courts  forbidden  to  interfere,  763. 
(See  Limitations  on  the  Taxing  Power;  Nullity.) 
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VOLUNTARY  PAYMENT  — 

town,  etc.,  not  liable  for  illegal  tax  in  case  of,  805,  809. 
payment  made  without  warning  or  protest  is,  809-811, 

unless  there  was  fraud  or  mistake,  810. 
payment  to  release  goods  from  seizure  is  not,  812,  814. 

nor  payment  after  threat  of  distress,  813,  814. 

nor  one  made  on  exhibition  of  process,  812. 
payment  made  for  a  license  petitioned  for  is,  809,  814. 

and  payment  made  to  obtain  discount,  812. 
recovery  when  the  payment  was  not,  814,  816. 

VOLUNTEERS  — 

taxation  to  pay  bounties  to, 

(See  BoxiNTiES.) 
one  may  be  taxed  to  raise  bounties  for,  though  exempt  from  military 
service,  635. 

VOTE  — 

by  yeas  and  nays,  341. 
on  ordering  special  improvement,  657-8. 
(See  Town  Vote.) 

VOTING  THE  TAX  — 

must  be  legislative  authority  for,  324. 

revenue  bills,  statement  of  purpose,  325. 

special  regulations  for  determining  amount  of  state  taxes,  324. 

determination  of  local  taxes,  329. 

1.  by  the  legislature,  339. 

2.  by  local  boards  acting  in  legislative  capacity,  330. 

3.  by  the  vote  of  popular  meetings,  333. 
meetings  to  vote  taxes,  333. 

submission  to  tax  payers  only,  333. 
must  be  lawfully  convened,  334. 
statutes  fixing  time  are  notice  of,  334. 
failure  to  give  additional  notice  not  fatal,  335. 
limiting  subjects  to  be  considered  at,  335. 
limiting  the  amount  to  be  voted  at,  335. 
special,  must  be  regularly  caUed,  335. 
methods  of  notifying,  336. 
action  of,  is  political,  337. 

is  to  be  favorably  construed,  337. 

is  not  to  be  overruled  by  judiciary,  337,  342,  343. 
proceedings  of,  must  appear  of  record,  339. 
construction  of  particular  warrants  for,  339. 

and  of  particular  votes  taken  at,  337,  338,  340. 
notice  of,  338. 

secondary  proof  of  records  of,  340. 
assessors  may  rely  upon  records  of  votes  at,  340. 
statutory  appeal  from,  343. 
levy  in  excess  of  that  voted,  is  void. 
(See  Excessive  Taxes.) 
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VOTING  THE  TAX  — continued. 

action  in,  not  reviewable  on  certiorari,  755. 

nor  subject  to  be  enjoined  as  being  more  than  is  necessary,  769, 
or  on  ground  of  intended  misappropriation,  769. 
or  because  of  unreasonable  delay,  769. 

w. 

WAGES  — 

taxation  of,  39. 

WAGONS  — 

tax  on,  in  proportion  to  animals  drawing  them,  187, 
WAIVER — 

by  purchaser,  of  conditions  to  redemption,  541. 

by  tax  payer,  of  objections  to  illegal  tax, 
(See  Voluntary  Payment.) 

of  right  to  notice,  cannot  be  made  by  occupant  for  owner,  537. 

cannot  be  made  by  one  tenant  in  common  for  others,  831. 

of  right  to  certiorari  by  delay,  755. 

of  objections  to  a  pubhc  work  bv  silence,  830,  831, 
(See  Estoppel.) 
WARD  — 

taxation  of  property  of,  to  guardian,  377, 

WAREHOUSE  — 

belonging  to  railroad  company,  taxation  of,  313. 

WARNING  — 

payment  of  iUegal  tax  without,  will  preclude  recovering  back, 

(See  Voluntary  Payment.) 
of  town  meeting,  etc.,  385-339. 

WARRANT  — 

for  town  meeting,  etc.,  335-337, 
for  collection  of  taxes,  434-i31. 

(See  Collector's  Warrant.) 
against  collector  of  taxes, 

(See  Collector  of  Taxes.) 
protection  by, 
(See  Process.) 
WARRANTY  — 

none  in  tax  sales, 

(See  Caveat  Emptor.) 
municipalities  give  none,  as  to  action  of  their  officers,  818, 

WATER  — 

privilege  of  supplying  a  city  with,  is  taxable,  403. 

power,  is  not  taxable  separate  from  the  land  to  which  it  is  attached,  408. 

special  assessments  to  lay  pipe  for,  620. 

levees  to  protect  against, 

(See  Levees.) 
assessments  for  drains  and  sewers  to  carry  off, 

(See  Drains  ;  Sewers.) 
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"WATER  COMPANY  — 

exemption  of,  from  taxation,  188. 

WATER  CRAFT— 
where  taxable,  373. 

WATER  HIGHWAY  — 

special  assessments  for,  615. 

WATER  PIPES  — 

when  are  real  property,  368. 
special  assessments  for  laying,  620. 

WATER  POWER  — 

appropriating  land  for, 
(See  Eminent  Domain.) 

WATER  RATES  — 

action  establishing  insufla.oient,  cannot  be  corrected  by  guo  warranto, 
823. 
WATER  WORKS  — 

taxation  for,  134,  138. 

WAYS  — 

(See  Bridges;  Canals;  Highways;  Peivate  Ways;  Streets;  Turn- 
pikes.) 
WEEKS  — 

required  in  notices,  must  be  full  weeks,  484. 
WEST  VIRGINIA  — 

provisions  for  equal  taxation  in,  198. 

taxation  of  property  in,  must  be  by  value,  626. 
WHARF  BOAT  — 

taxation  of,  211. 

W-HARFAGE  FEES  — 

right  to  exact,  92,  93,  588. 
right  to,  whether  a  tax,  588. 

WIDENING  STREETS  — 

assessments  for,  613. 

(See  Assessments,  Local.) 
WIDOW  — 

right  of,  to  redeem  from  tax  sale,  538,  539. 
WIDOW  AND  HEIRS  — 

assessment  of  estate  to,  396. 
WIFE  — 

redemption  of  husband's  lands  by,  538,  539. 
WILD  BEASTS  — 

taxation  for  destruction  of,  138. 
WILL  — 

(See  Executor  ;  Successions.) 
WINDOW  TAX— 

formerly  levied,  now  abolished,  27. 
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WISCONSIN  — 

equality  of  taxation  in,  199. 

constitutional  provisions  bearing  upon  special  assessments,  634, 

special  fund  for  payment  of  city  contracts  in,  669. 

short  statutes  of  limitation  in,  559. 

WOMEN  — 

taxability  of,  59. 

(See  Maeried  Women  ;  Widow.) 

WORDS- 

(See  Definitions.) 

WORK— 

right  to  pay  taxes  in,  not  to  be  taken  away  by  officers,  777. 
(See  Laboe.) 

WORSHIP  — 

taxation  for,  not  allowed,  118. 

houses  of,  generally  exempt  from  taxation,  202. 

may  be  taxed  if  put  to  other  uses,  203. 

exemptions  may  be  recalled,  204. 

must  be  strictly  construed,  205. 

will  not  preclude  special  assessments,  207. 

estimate  of  benefits  in  such  cases,  663,  664. 

WRITS  — 

(See  Certiorari;  Injunction;  Mandamus;  Prohibition;  Quo  War- 
ranto; Replevin.) 

WRONGFUL  ACT  — 

(See  Trespasser  ab  Initio.) 

WRONGS,  REMEDY  FOR  — 

(See  Remedy;  Remedies  for  Excessite  and  Illegal  Taxation.) 

Y. 

YEARLY  LEVIES  — 

one,  exhausts  the  power  for  the  year,  349,  350. 

YEAS  AND  NAYS  — 

recording  votes  by,  341. 


